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CHAPTER  XXXV. 

COUKT  OF  CLAIMS. 

§  670.  Organization  of  Court  of  Claims.  The  Judicial 
Code  provides  as  follows:  ''The  Court  of  Claims,  established 
by  the  Act  of  February  twenty-four,  eighteen  hundred  and  fifty- 
five,  shall  be  continued.  It  shall  consist  of  a  chief  justice  and 
four  judges,  who  shall  be  appointed  by  the  President,  by  and 
with  the  advice  and  consent  of  the  Senate,  and  hold  their 
offices  during  good  behavior.  Each  of  them  shall  take  an 
oath  to  support  the  Constitution  of  the  United  States,  and  to 
discharge  faithfully  the  duties  of  his  office.  The  (^hief  Justice 
shall  be  entitled  to  receive  an  aunual  salary  of  six  thousand  five 
hundred  dollars  and  eadi  of  the  other  judges  an  annual  salary 
of  six  thousand  dollars,  ])avable  monthlv,  from  the  Treasurv.'' 
The  said  court  sliall  appoint  a  chief  clerk,  an  assistant  clerk. 
if  deemed  necessary,  a  bailiff,  and  a  chief  messenger.  Th^ 
clerks  sliall  take  an  oatb  for  the  faithful  discharge  of  their 
duties,  and  shall  be  under  the  direction  of  the  court  in  the 
performance  thereof;  and  the  misconduct  or  incapacity  tluy 
may  be  removed  by  it  from  office;  but  the  court  shall  re])()rt 
sucii  removals,  with  the  cause  thereof,  to  Congress,  if  in 
session,  or  if  not,  at  the  next  session.  'J'he  bailifi'  shall  hold 
his  office  for  a  term  of  four  3-ears,  unless  sooner  removed 
bv    the  court  for   cause."  ^      ''The   salary   of   the   chief   clerk 

§  (iTO.     1  §  1.30,  .30  St.  at  L.  1087..  lishcd  in  7  Soutliern  Law  Rev.   (X, 

re-cnarting  U.  S.   R.  S.,  §   1040,   in  S.)    781,  and  ropiintod  in  17  Ct.  ot 

substance.     An    interostinp    article  (1.    1. 

on    ilio    History.    Jurisdiction,    iiiul  2  Iliid.,  §  139,  re-enactii)g  U.  S.  R. 

Practice  in  the  Court  of  Claims,  l).v  S.,  sj    1053. 
•Iiidge  W.  A.  Richardson,  wan  pub- 
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slinll  lio  tlivoo  lli(Mis:iii(l  ti\c  Imiulrtd  dulhirs  n  vcnr,  of  tlie 
assislaiit  clci-k  two  iliousaiid  li\c  limulrctl  dollars  a  vcar,  id 
till'  IniilitV  one  thousand  ti\('  liimdrcd  dollars  a  year,  and 
of  tlio  (Miiof  inesscniii'r  oiii'  iliousand  lixc  Imiulri'd  dollars 
a  yi'ar,  payable  (jnartcrly  from  ihf  treasury."  ^  Tlic  cliicf  tdork 
shall  iiivi'  bond  lo  the  I'liilcd  States  in  snidi  auionut,  in  such 
t'orui.  and  with  such  security  as  shall  \)v  a|i|»r<n-c(l  hy  the 
Secretary  of  the  Treasury."'*  "'riie  said  clerk  shall  have  au- 
thority, which  he  has  aivcii  hond  as  provided  in  the  [)r(H'i'ding- 
section,  to  disburse,  under  ihe  direction  of  the  court,  the  con- 
tingent fnnd  which  nuiy  from  time  to  time  1)0  appropriated 
for  its  nse;  and  his  accoinits  shall  be  settled  by  the  ])roper 
aeeonntiiiii-  oiHcers  of  the  Treasnry  in  the  same  way  as  the 
aeecnnits  of  other  disbursing  agents  of  the  Government  are 
settled."*  "On  the  lirst  day  of- every  regular  session  of  (.^on- 
e'ress  the  clerk  of  the  Court  of  Claims  shall  transmit  to  Con- 
gross  a  full  and  coni])lete  statement  of  all  the  judgTOcnts  ren- 
dered by  the  court  dni-ing  the  ])revions  year,  stating  the  amounts 
thereof  and  the  parties  in  whose  favor  they  Avere  rendered, 
together  Avith  a  brief  synopsis  of  the  nature  of  the  claims  u])on 
which  they  were  rendered.  At  the  end  of  every  term  of  the" 
court  he  shall  transmit  a  copy  of  its  decisions  to  the  heads  of 
Departments,  to  the  Solicitor,  the  Comptroller,  and  the  Auditors 
of  the  Treasury,  to  the  Commissioner  of  "the  General  Land 
OtHce  and  of  Indian  Affairs,  to  the  chiefs  of  bureaus,  and  to 
other  otiicers  charged  with  the  adjustment  of  claims  against 
the  United  States."  ^ 

§  671.  Jurisdiction  of  Court  of  Claims.  The  Court  of 
Claims  shall  have  jurisdiction  to  hear  and  determine  the  fol- 
lowing matters : 

"First.  All  claims  except  for  pensions,  foiuided  upon  the 
( 'onstitution  of  the  United  States,  or  any  law  of  Congress,  or 
upon  any  regulation  of  an  Executive  Department,  or  upon  any 
contract,  expressed  or  im])lied.  with  the  Government  of  the 
I'nited  States,  or  for  damages,  li([uidated  or  unliquidated,  in 
cases  not  sounding  in  tort,  in  respect  of  which  claims  the  party 

3]l(id.,  §   ]40,  re-enactiiip  in   sub-  5  \\>\d.,  {$  142,  re-enacting  U.  S.  R. 

stance  U.S.  R.  S.,  §  1054.  S.  §  1056. 

4  n,id..    S    141,    re-enacting    U.    S.  6  ]i,i,i..  i;  143.  le-enacting  U.  S.  R. 

1:.  S.,  §  1058.  y.,  g    11157. 
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■would  be  entitled  to  redress  acainst  the  United  States  either  in 
a  conrt  of  law,  eqnity,  or  admiralty  if  the  United  States  were 
snable:  Provided,  hoivever,  That  nothing  in  this  section  shall  he 
construed  as  giving  to  the  said  court  jurisdiction  to  hear  and 
determine  claims  growing  out  of  the  late  civil  war^  and  conimon- 
Iv  known  as  'war  claims,'  or  to  licar  and  determine  other  claims, 
which,  prior  to  March  third,  eightecu  hundred  and  eighty 
seven,  had  been  respected,  or  reported  on  adversely  by  any 
court,  department,  or  commission  authorized  to  hear  and  de- 
termine the  same.  Second.  All  set-olfs,  counterclaims,  claims 
for  damages,  whether  liquidated  or  unliquidated,  or  other  de- 
mends  Avhatsoever  on  the  part  of  the  Government  of  the  United 
States  against  any  claimant  against  the  Government  in  said 
conrt:  Provided,  That  no  suit  against  the  Government  of  the 
United  States,  brought  by  any  officer  of  the  United  States  to 
recover  fees  for  services  alleged  to  have  heou  performetl  for 
the  United  States,  shall  be  allowed  under  this  chapter  until 
an  account  for  said  fees  shall  have  been  rendered  and  finally 
acted  upon  as  required  by  law,  unless  the  proper  accounting 
officer  of  the  Treasury  fails  to  act  finally  thereon  within  six 
mf)nths  after  the  account  is  received  in  said  office."^  This 
jurisdiction  is  concurrerJt  Avith  that  of  the  District  Courts  over 
all  claims  not  exceeding  ten  thousand  doUars,  except  those 
to  recover  the  fees,  salary  or  compensation  for  official  services- 
of  officers  of  the  United  States.  The  words,  "regulation  of  an 
Executive  Department,"  mean  a  rule  made  by  the  head  of  a 
department  for  its  action  when  authorized  by  Congress  to  nud<e 
such  I'lilc.  A  mere  order  of  the  President  or  the  head  of 
a  Department  is  not  a  "regulation."^      Ii    lias  been  said  that 

§   071.     1  Jiul.  Code.  §  145,  36  St.  siicli  claims  aro  prfsentod  to  tlic  d»'- 

at    L.    10S7,    rt'-enactiiig    24    St.    at  j)aitmcnt     for    allowaiioo,    and    t!io 

i>.  ")().').  department,    in    (lie   exorcise    of    its 

Zllurvey  V.  U.  S.,  .3  Ct.  CI.  38;  diseretion,  s^uspcnds  action  iijion 
Maddux  v.  U.  S.,  20  ft.  ('].  103.  them  until  proper  vouchers  are  fur- 
Ordinarily,  the  action  of  tiie  audit-  nished.  or  otlier  reasona!)le  require- 
in;.'  department,  in  either  allow  ini;  ments  are  complied  with,  the  courts 
or  rejecting  a  claim,  is  not  an  es-  should  not  assume  jurisdiction  un- 
sential  prerequisite  to  tlie  jurisdie-  til  final  acticui  is  taken,"  unle.ss 
tion  of  tiie  Court  of  Claims  to  hear  there  is  unreasonable  delay.  U.  S. 
it.  r.  S.  V.  Kno*.  128  U.  S.  230,  v.  Fletcher,  147  V.  S.  f.fil*,  (107.  37 
234,    32    I.,    ed.    4(;.'>,    467.      "But    if  T..  ed.  321.  323.  jx-r   Hrown,  .J,     An 
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to  eonstitut(^  nn  imi)liod  oont.i'iU't  n\)ou  wliit-li  a  suit  can  be 
brouiilit  in  {\w  Court  of  Cltiinis,  "tlu're  must  have  been  some 
eitusidoration  moving  to  the  United  States,  or  they  must  have 
received  the  money  charged  with  a  duty  to  pay  it  over;  or  the 
chiimaut  must  have  had  a  hiwful  right  to  it  when  it  was  re- 
ceived, as  in  the  case  of  money  paid  by  mistake."'  With  the 
exception  of  chiims  for  the  proceeds  of  captured  or  abandoned 
projierty  and  others  arising  under  special  statutes,  the  Court 
of  Claims  lias  no  jurisdiction  of  claims  upon  torts  committed 
by  the  United  States,'*  except  where  the  claimant  can  waive  the 
tort  and  sue  upon  an  implied  contract.*  The  United  States  is 
not  liable  for  injury  resulting  from  the  negligence  of  their 
othcers  to  those  who  are  not  in  a  contract\ial  or  qiuiai  contractual 
relation  with  tliem.^  The  Court  of  Claims  has  no  general 
equitable  jurisdiction,'  nor  jurisdiction  to  enforce  specific  per- 


ollicer  may  sue  to  recover  a  salary 
allowed  by  an  Act  of  Congress. 
Moore  v.  U.  S.,  4  Ct.  CI.  139.  It 
lias  liecn  held  that  suits  may  be 
successfully  maintained  by  a  naval 
officer  for  his  expenses  when  travel- 
ing under  orders,  U.  S.  v.  McDon- 
ald, 128  U.  S.  471,  32  L.  ed.  506; 
by  a  public  officer  such  as  the  regis- 
ter of  a  land  office  on  an  implied 
contract  for  reasonable  expenses 
necessary  for  tlie  performance  of  his 
public  duties,  including  rent  and 
payments  for  janitor's  services  and 
fuel,  except  where  a  law  limits  or 
prohibits  the  same,  Luse  v.  U.  S., 
3.5  Ct.  CI.  164.  For  a  case  where 
letter  carriers  were  allowed  to  re- 
cover upon  an  implied  contract  for 
working  more  than  eight  hours  a 
day.  see  San  Francisco  Mail  Car- 
riers' Case.  33  Ct.  CI.  417. 

3]^riiote  V.  U.  S.,  95  U.  S.  149, 
157,  24  L.  ed.  442,  444.  See  U.  S. 
V.  Great  Falls  Mfg.  Co.,  112  U.  S. 
645,  28  L.  ed.  846 :  Great  Falls  Mfg. 
Co.  v.  Attorney  General,  124  U.  S. 
581,  31  L.  ed.  527;  Paine  Lumber 
Co.  V.  U.  S.,  55  Fed.  854. 


4U.  S.  R.  S.,  §  1059;  Langford 
V.  U.  S.,  101  U.  S.  341,  25  L.  ed. 
3010;  Nichols  v.  U.  S.,  7  Wall.  122, 
19  L.  ed.  125;  Gibbons  v.  U.  S.,  8 
Wall.  269,  19  L.  ed.  453;  Dennis 
V.  U.  S.,  2  Ct.  CI.  210;  Dykes  v.  U. 
S.,  16  Ct.  CI.  869;  Paine  Lumber 
Co.  V.  U.  S.,  55  Fed.  854. 

5  The  construction  of  the  phrase 
giving  jurisdiction  over  actions 
upon  contract,  express  or  implied, 
or  for  damages,  liquidated  or  un- 
liquidated, in  cases  not  sounding  in 
tort,  is  explained  in  §  96,  supra.  An 
owner  of  bonds,  assumed  by  the 
United  States,  may  maintain  an  ac- 
tion in  the  Court  of  Claims  to  col- 
lect the  amount  of  the  same.  Mor- 
rell  V.  U.  S.,  7  Ct.  CI.  421. 

6  German  Bank  of  Memphis  v.  U. 
S.,  148  U.  S.  573,  37  L.  ed.  564; 
Bigby  V.  U.  S.,  188  U.  S.  -100,  47 
L.  ed.  519;  Gibson's  Case,  29  Ct. 
CI.  18;  Hay  ward's  Case,  30  Ct.  CI. 
219.     See  supra,   §   96. 

7  U.  S.  V.  Jones,  131  U.  S.  1,  33 
L.  ed.  90. 
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formance.'  The  Court  of  Claims  has  jurisdiction  of  a  claim 
against  the  United  States  for  money  claimed  under  a  contract 
which  would  resemble  a  right  of  action  at  common  law.  but 
for  the  need  of  help  from  equity  to  establish  ^  or  to  reform  a  con- 
tract.'^"  Under  the  Cherokee  Acts,^^  the  Court  of  Claims  has 
enjoined  the  Cherokee  Xation  and  the  United  States  from  mak- 
ing any  discrimination  between  certain  persons  in  the  distribu- 
tion of  a  fund^^  and  has  enjoined  and  directed  the  Secretary 
of  the  Interior  to  make  a  certain  enrollment  of  land.^^  Xo  suit 
can  be  sustained  merely  npoii  moral  or  equitable  considerations, 
not  based  upon  any  established  rule  of  law  or  equity.^*  A 
statute  which  confers  exclusive  authority  n]ion  a  public  offi- 
cer over  certain  questions  or  claims,  d-eprives  the  Court  of 
Claims  of  jurisdiction  concerning  the  sanic;^^  l)ut  a  statute 
which  provides  that  the  finding  of  the  comptroller  shall  be  final 
and  conclusive  as  to  the  executive  department,  does  not  render 
such  finding  conclusive  on  the  courts/^  The  Court  of  Ckims 
has  no  power  to  make  a  rule  requiring  parties  to  present  their 
claims  to  an  executive  department  for  suit.  Such  a  rule  is 
void."  Where  an  ofiicer  is  directed  by  statute  to  examine 
claims,  to  report  to  Congress  and  to  await  further  legislative  ac- 
tion, no  suit  can  be  maintained  on  his  report.^*  Where  Con- 
gress recognizes  the  validity  of  a  claim,  appropriates  money  to 


8  Ibid. 

9  U.  S.  V.  Millikpii  Imprinting  Co., 
202  U.  S.  ](J8,  3  74,  50  L.  ed.  980, 
983. 

10  District  of  Columbia  v.  Barnes, 
197  r.  S.  146,  49  L.  od.  699;  U.  S. 
V.  Milliiven  Imprinting  Co.,  202  U. 
S.  168,  174,  50  L.  ed.  980,  983. 

"26  St.  at  L.  36;  32  St.  at  L. 
726.  996. 

12  Whitmirp  v.  Cherokee  Nation, 
30  Ct.  01.  138,  180. 

13  \Vliitmire  v.  Cherokee  Nation, 
44  Ct.  CI.  453;  reversed,  without 
considering  this  point,  Cherokee 
Nation  v.  Wliitmirc,  223  U.  S.  108, 
56  L.  ed.  370. 

Hp.onner  v.  U.  S..  9  Wall.  ]r,C,, 
19    L.   ed.    666;    :\lcClure    v.    U.    S., 


116  U.  S.  14.J,  29  L.  ed.  572:  Till- 
son  V.  r.  S.  100  U.  S.  43,  25  L.  ed. 
543. 

ISAlire  v.  U.  S.,  1  Ct.  CI.  233; 
s.  c,  7  Ct.  CI.  27;  Daily  v.  U.  S., 
17  Ct.  CI.  144;  Bofinger  v.  U.  S..  18 
Ct.  CI.  148,  105;  Chesapeake  &  0. 
Ky.  Co.  V.  U.  S.,  20  Ct.  CI.  49; 
Davidson  v.  U.  S.,  21  Ct.  CI.  298: 
:\!arsliall  v.  U.  S.,  21  Ct.  CI.  .307: 
Dorsheimer  v.  U.  S.,  7  \\all.  166, 
19  L.  ed.  187. 

16  U.  S.  V.  Gillraore,  189  Fed.  761. 
Sec  supra,  §  90. 

17  Clyde  V.  U.  S.,  13  Wall.  38,  20 
L.  ed.  479. 

iSlTiifTnian  v.  U.  S.,  17  Ct.  Cl. 
i>3. 
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j);iv  th(>  sauio.  aiu-1  dirocts  a  piiWir  otliccr  to  oxaniine  and  pay  it, 
a  suit  upon  such  claim  aiiainst  tho  Tiiitod  States  may  be  iiiaiii- 
tainod  in  lh»>  (\Mirt  of  (Maims. ^^  A  suit  may  he  maintained 
ai:;ainst  the  United  States  upon  an  allowance  made  by  a  Com- 
missioner of  Internal  Revenue  to  a  jndoment  ereditor,  under 
Section  ."J 220  of  the  Eevised  Statutes,  where  the  collector  does 
not  object  and  sets  up  no  claim  himself;^"  provided,  the 
Commissioner  has  not  exceeded  his  jurisdiction  in  making  the 
A  suit  mav  be  maintained  to  recover  the  amount 


allowance. 


21 


of  an  award  under  a  statute  giving-  an  informer  a  share  of 
the  penalty.^^  A  suit  may  be  maintained  to  recover  of  the  Unit- 
ed States  taxes  and  ]ienalties  similar  to  those  in  sections  3220 
and  o22.*^  of  the  Revised  Statutes,  when  a  claim  has  been  in 
i\[\c  time  presented  on  appeal  to  and  allowed  by  the  Commis- 
sioner of  Internal  Revenue ;  ^'  and  so  may  be  a  suit  for  a  draw- 
back under  the  Act  of  August  5,  1861,  chapter  45,  section  4, 
after  payment  has  been  refused.^*  When  the  Commissioner 
of  the  Internal  Revenue  has  allowed  a  claim  for  the  refund  of  a 
tax,  iuid  the  accounting  officer  has  disallowed  the  whole  amount, 
the  Court  of  Claims  has  jurisdiction  of  a  suit  to  recover  the 
same.^^  The  Court  of  Claims  cannot  establish  a  land  claim 
without  specific  statutory   authority.*^^     If  each  of   two   con- 


19  P.lount  V.  U.  S.,  21  Ct.  CI.  274; 
HtilTinan  v.  U.  .S.,  17  Ct.  CI.  55. 
See  U.  S.  V.  Jordan,  113  U.  S.  418, 
28  L.  ed.  1013;  Nashville,  C.  &  St. 
Ry.  Co.  V.  U.  S.,  113  U.  S.  2G1,  28 
L.  ed.  971;  U.  S.  v.  Kaufman,  96 
T;.  R.  5G7.  24  L.  ed.  792. 

20  Xixoii   V.  U.  8.,  18  Ct.  CI.  448. 

21  Seat  V.  U.  S.,  18  Ct.  CI.  458. 
22Ramsaj-    v.    U.    S.,    21    Ct.    CI. 

443:    U.   S.   V.    Ramsay,   120   U.   S. 
214.  30  L.  ed.  582. 

23  U.  S.  V.  Savinjis  Bank,  104  U. 
S.  728,  20  L.  ed.  908.  See  also  U. 
S.  V.  Kaufman,  96  U.  S.  567,  24  L. 
ed.  792. 

24  Campbell  v.  U.  S.,  107  U.  S. 
407,  27  L.  ed.  .592;  Portland  Co.  v. 
U.  S.,  5  Ct.  CI.  441. 

85  U.  S.  V.  Kaufman,  96  U.  S.  567, 


24  L.  ed.  792;  U.  S.  v.  Savings 
Bank,  104  U.  S.  728,  26  L.  ed.  908; 
Edison  El.  111.  Co.  v.  U.  S.,  38  Ct. 
CI.  208.  But  see  Medbury  v.  U.  S., 
173  U.  S.  492,  43  L.  ed.  779. 

26  U.  S.  V.  Jones,  131  U.  S.  1,  33 
L.  ed.  90,  supra,  §§  96.  98,  The  pap- 
ers and  record  of  the  Court  of  Priv- 
ate Land  Claims,  which  had  boon 
abolislied  are  on  file  in  the  Depart- 
ment of  the  Interior.  32  Stat,  at  L. 
1083,  1144.  The  Commissioner  of  the 
General  Land  Oflice  now  exercises  its 
powers  in  the  approval  of  surveys 
executed  under  its  decrees  or  confir- 
mations. 33  Stat,  at  L.  452,  484, 
485.  Chapter  xxxii  of  Foster's 
Fed.  Pr.  4th  ed.  describes  its  prac- 
tice and  jurisdiction. 
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flictiiig  claimants  seeks  to  reeover  for  the  use  of  the  same  prop- 
erty, one  cannot  resist  by  a  plea  to  the  jurisdiction  that  the 
title  to  land  is  involved.^'  The  filing  of  a  petition  in  the 
Court  of  Claims  under  a  statute  providing  that  in  that  manner 
damages  may  be  recovered  for  the  taking  of  private  property 
for  public  use,  is  a  waiver  of  an  objection  by  the  plaintiff  to  the 
alleged  unconstitutionality  of  such  statute.^'  The  Court  oi 
Claims  has  also  jurisdiction  over  "Third.  The  claim  of  anv 
paymaster,  quartermastei",  commissary  of  subsistence,  or  other 
disbursing  officer  of  the  United  States  or  of  his  administrators 
or  executors,  for  relief  from  responsibility,  on  account  of  cap- 
ture or  otherwise,  while  in  the  line  of  his  duty,  of  Government 
funds,  vouchers,  records,  or  papers  in  his  charge,  and  for  which 
such  officer  was  and  is  held  responsible."  ^  ^'Tlpon  the  trial  of 
any  cause  in  which  any  set-off,  counterclaim,  claim  for  dam- 
ages, or  other  demand  is  set  up  on  the  part  of  the  Government 
against  any  person  making  claim  against  the  Government  in 
said  court,  the  court  shall  hear  and  determine  such  claim 
or  demand  both  for  and  against  the  Government  and  claimant; 
and  if  upon  the  whole  case  it  finds  that  the  claimant  is  in- 
debted to  the  Government  it  shall  render  judgment  to  that 
effect,  and  such  judgment  shall  be  filial,  with  the  right  of 
appeal,  as  in  other  cases  provided  by  law.  Any  transcript 
of  such  judgment,  filed  in  the  clerk's  office  of  any  District  or 
Circuit  Court,  shall  be  entered  ujwn  the  records  thereof,  and 
shall  thereby  become  and  be  a  judgment  of  such  court  and  be 
euforced  as  other  judgments  in  such  courts  are  enforced."^" 
''Whenever  the  Court  of  Claims  ascertains  the  facts  of  anv 
loss  by  any  paymaster,  quartermaster,  commissary  of  subsist- 
ence, or  other  disbursing  officer,  in  the  cases  hereinbefore  pro- 
vided, to  bave  been  without  fault  or  negligence  on  the  part  ol' 
such  officer,  it  shall  make  a  decree  settiug  forth  the  amount 
flifTfof.  and  u]H)n  such  decree  the  ])roper  accounting  officers  of 
the  Treasury  shall  allow  to  sucli  officer  the  amount  so  decreed, 

27  rJrifrlit  V.  U.  S.,  fi  Ct.  C'l.   IIR:  29  .|,nJ.   Code,  §   14.),  .^I)  St.  at  1.. 
s.  c,  8  Ct.  CI.  .32fi.  1(187.  ii-ciuicting  U.  S.  R.  S.,  §  lO.")'!. 

28  Great  Falls  MfR.  Co.   v.   Att'y.  30  [|,i,i..   §   UG,   re-enacting  U.   S. 
Gen..  124  U.  S.  581,  .31   L.  pd.  .')27 ;  R.  S.,  §   10(51. 

r.  S.   V.  Groat  Falls   Mfp.  Co..   112 
V.  R.  04.-),  28  L.  pfl.  840. 

Fcfl.   I'rac.   Vol.   ]^^.—^4!y. 


2:";0G 


corirr  ok  oi..\nrs. 


L^  tiTl 


US  ;i  iTiMlil  in  tlio  sclllcnu'iif  d"  liis  accoiiiils.'" '^  The  words 
"wirlu'iit  iiuilt  or  ncii'liiiviUT  on  tln'  ]i;irt  of  siu-li  (illicci',"'  mcjin 
sm-h  oaro  and  diliiicnco  as  a  prudent  man  would  exorcise  in  the 
diseharce  of  a  high  public  trust,  (u-  in  a  luattci-  of  private  in- 
terest under  similar  circumstances.^^  The  statute  autIiorizin<2; 
the  Court  of  Claims  to  enter  an  atlirniative  judiiuient  in  fa\or 
of  the  United  States  against  a  suitor  in  the  Court  of  Claims 
does  not  violate  the  Seventh  Amendment  of  the  (Constitution. ^^ 
This  right  is  as  conipreliensive  as  the  similar  rights  given  to 
the  (^-OAvn  nndei*  the  British  Act  of  1860  regulating  Petitions  of 
Kight.'*  The  Court  of  Claims  has  jurisdiction  to  hear  and  de- 
tcnuine  a  counter-claim  bv  the  T'nited  States  fur  the  proceeds 
of  their  property  wrongfully  sold  by  an  insolvent  debtor  in  a 
suit  by  his  assignee  in  insolvency  on  a  contract  between  the 
insolvent  and  the  United  States. ^^  Tt  has  been  held  that  the 
United  States  may  take  an  assignment  from  their  judgment 
debtor,  of  a.  judgment  held  by  him  against  another,  and  set  off 
the  same  in  a  suit  brought  by  the  latter  upon  an.  award  of  Con- 
gress, notwithstanding  the  fact  that  such  suitor  has  assigned  his 
award  to  a  fourth  person;  provided,  the  set-off  was  acquired  be- 
fore notice  of  the  assignment.^*  When  a  suit  on  a  chiim  was 
brought  bv  a  firm  of  three,  it  was  held  that  the  United  States 
could  not  set  off  a  judgment  against  tw^o  of  them.^'''  After  the 
Government  has  allowed  a  claim  and  payment  in  full,  the  Gov- 
ernment, when  sued  for  the  balance,  cannot  set  up  as  a  counter- 
claim the  amount  so  paid,  on  the  ground  that  the  assigTiment 


3iJud.  Code,  §  ]47,  36  St.  at  L. 
10S7,  re-enacting  U.  S.  R.  S.,  §  10G2. 

32  Malone  v.  U.  S..  5  Ct.  CI.  480 ; 
Clenn  v.  V.  S.,  4  Ct.  CI.  501:  TTow- 
ell  V.  U.  S.,  7  Ct.  CI.  512:  Hall  v. 
U.  S.,  9  Ct.  CI.  270:  Holman  v.  U. 
S.,  U  Ct.  CI.  642:  Clark  v.  U.  S., 
n  Ct.  CI.  698;  Curtis  v.  Banker, 
136  Mass.  355;  Christian  v.  U.  S., 
7  Ct.  CI.  431;  Whittelsey  v.  U. 
S.,  5  Ct.  CI.  452;  Prime  v.  U.  S.,  3 
Ct.  CI.  209:  Murphy  v.  U.  S..  3  Ct. 
CI.  212;  Hobbs  v.  U.  S.,  17  Ct.  CI. 
189;  Scott  V.  U.  S..  18  Ct.  CI.  1; 
Hoyle  V.  U.  S.,  21   Ct.  CI.  300. 


33McElrath  v.  U.  S.,  102  U.  S. 
426,  440,  26  L.  ed.  189,  192;  s.  c, 
12   Ct.   CI.   312. 

34-23  and  24  Vict.  17,  ch.  34: 
Roman  v.  U.  S.,  11  Ct.  CI.  761. 
See  Delancey  v.  The  Queen,  6  L.  R. 
Kxch.  286. 

35MeElratli  v.  U.  S.,  102  U.  S. 
426,  26  L.  ed.  189:  U.  S.  v.  Bur- 
chard.  12.-)  r.  S.  176,  31  L.  ed.  662. 

36  Boohm  V.  U.  S.,  21   Ct.  CI.  290. 

37  Allen  V.  U.  S.,  17  Wall.  207,  21 
L.  ed.  553.  5  Ct.  CI.  339;  Macauley 
V.  U.  S.,  11  Ct.  CI.  693. 
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was  irregularly  executed.^'  Where  an  officer  of  the  navy,  upon 
settlement  of  his  accounts,  claimed  that  he  would  not  be  con- 
cluded thereby  and  subsequently  sued  for  a  balance  claimed  liy 
him,  it  was  held  that  the  Ignited  States  were  not  bound  by  the 
settlement,  and  could  obtain  judgment  for  moneys  improperly 
paid  him  in  pursuance  thereof. ^^  If  a  claim  is  dismissed  for 
want  of  jurisdiction,  the  counterclaim  falls  with  it.*° 

The  Act  of  June  25,  1910,  provides:  That  whenever  an  in- 
vention described  in  and  covered  by  a  patent  of  the  United  States 
shall  hereafter  be  used  by  the  United  States  without  license  of 
the  owner  theroef  or  lawful  right  to  use  the  same,  such  owner 
may  recover  reasonable  compensation  for  such  use  by  suit  in  the 
Court  of  Claims:  Provided,  however.  That  said  Court  of 
Claims  shall  not  entertain  a  suit  or  reward  \_sic\  compensation 
under  the  provisions  of  this  Act  where  the  claim  for  compensa- 
tion is  based  on  the  use  by  the  United  States  of  any  article 
heretofore  owner,  leased,  used  by,  or  in  the  possession  of  the 
United  States:  Provided  further,  That  in  any  such  suit  the 
United  States  may  avail  itself  of  any  and  all  defenses,  general 
or  special,  which  might  be  pleaded  by  a  defendant  in  an  action 
for  infringement  as  set  forth  in  Title  Sixty  of  the  Revised 
Statutes,  or  otherwise:  And  ■provided  further.  That  the  bene- 
fits of  this  Act  shall  not  inure  to  any  patentee,  who,  when  he 
makes  such  claim  is  in  the  employment  or  service  of  the  Gov- 
ernment of  the  United  States;  or  the  assig-nee  of  any  such 
patentee;  nor  shall  this  Act  apply  to  any  device  discovered  nr 
invented  by  such  employee  during  the  time  of  his  employment 
or  service."*^  Neither  the  Court  of  (-laims  nor  any  other 
court  has  jurisdiction  of  an  actiou  against  the  United  States,*^ 
or  against  any  officer  thereof,*^  to  enjoiu  the  infringement  of  a 
patent,  or  to  recover  protits  or  damages  from  such  an  otliecr  on 

aSMacauley  v.   U.   S.,   11    Ct.   CI.  «  Relknap    v.    Schild.    1(11    U.    S. 

603.  10.  40  L.  ed.  599;  DasliioU  v.  Gros- 

39Tlnr.I.m  V.  U.  S.,  20  Ct.  CI.  U2.  vonor,   C.   C.   A.,   66   Fed.   334.      Cf. 

«Ar,.Knipht   v.   U.    S.,   98   U.   S.  James  v.   Campbell,   104  U.  S.  350. 

170.  25  L.  ed.  115,  13  Ct.  CI.  292.  26  L.  ed.  786;  supra,  §  100.    But  seo 

41.36  St  at  L.  — .    See  §§  96,  100.  Tload  v.  Porter,  48  Fed.  481. 
supra. 

42  r.  S.  V.  Pajmer,  128  U.  S.  202, 
269,  .32  L.  ed.  442,  444. 
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acH'iunit  of  llic  use  of  \hv  nrliclc  liv  liim  in  his  i  llicial  cha racier 
wiuTf  lit'  tlcrivcd  no  [icrsonal  lu'iidii  Iroiu  ^nch  use.  Nor  to 
rwovcr  protils  fmin  tlic  1  iiitcd  Slates  for  such  a  use  whiai  made 
witlunit  aiiv  express  oi'  iin]ilicil  rccm^nil  ioii  (d  ihc  rights  (d 
the  patentee  and  ai:ainst  his  protest.*^  I  Jul  whei-e  the  I'nitcd 
Stales  has  adopted  au  iuipro\cuieut  c(t\('r(Ml  hy  a  patcid  at 
the  request  of  the  patentee,  w  itli  notice  lluil  he  (daiuis  a  jratent 
riiiht  to  the  same,  and  wiili  no  as-^ei-tiou  (d'  a  rigid,  to  use  the 
sanu'  without  eoiupensation.  the  ]ialeutee  may  recover  a  reason- 
ahk'  royalty  for  the*  use  of  the  ])ateut.  in  a  suit  in  lh(^  (^ourt  of 
(dainis  founded  upon  a  contract  implied  from  the  transaction.*'' 
Oilier  special  statutes  iii\'e  rhe  Court  n\'  Chiinis  jui'isdiction  in 
eerlain  castas. *'  "The  jurisdiction  (d'  the  said  court  shall  not 
extend  to  any  claim  against  the  (lovernmeut  not  ixMuHng  there- 
in on  December  first,  eighteen  hundred  and  sixty-two,  growing 
out  of  or  dependent  on  any  treaty  stipidation  entered  into  with 
foreign!  nations  or  with  the  Indian  tribes.*^  "No  ])erson  shall 
file  or  prosecute  in  the  Court  of  Claims,  or  iii  the  Supreme  Court 
on  appeal  therefrom,  any  claim  for  or  in  respect  to  which  he 
or  any  assignee  of  his  has  ])ending  in  any  other  court  any  suit 
or  process  against  any  person  who,  at  the  time  wdien  the  cause 
of  action  alleged  in  such  suit  or  process  arose,  was,  in  respect 
thereto,  acting  or  professing  to  act,  mediately  or  immediately, 


44  Belknap  v.  Scliikl.  101  U.  S. 
10,  40  L.  ed.  .inn-.  Intornatioiial 
Postal  Supply  Co.  v.  Biiu-c.  194  U. 
S.   fiOl.   48  L.  ed.  1134. 

45.Scliilliuger  v.  U.  S..  155  U.  S. 
1G3,  39  L.  ed.  108;  Harley's  Case, 
30  Ct.  CI.  105.  So  as  to  the  use  of 
oopyiif;lit.  Lauinan's  Case.  27  Ct. 
CI.  2()0.  J'>ut  sec  Ilollister  v.  Bene- 
dict &  B  Mfg.  Co.,  113  U.  S.  59, 
28  L.  ed.  901. 

48  u.  S.  V.  Palmer.  128  U.  S.  202, 
32  L.  ed.  442:  Brook's  Case.  39  Ct. 
Ci.  404.  I'.ut  see  Russel  v.  C.  S., 
182  U.  S.  51 G,  45  L.  ed.  1210;  Hart- 
man's  Case.  35  Ct.  CI.  106:  Bussel 
&  Livermore's  Case,  35  Ct.  CI.  154; 
Eater's  Case.  35  Ct.  CI.  550;  Cos- 
ton's  Case,  33  Ct.  CI.  438. 

47  See,  for  example,  20   St.   at  L. 


171,  324;  21  St.  at  L.  784;  22  St. 
at  L.  284,  409;  23  St.  at  L.  242, 
257,  372,  381;  21  St.  at  L.  284;- 
(District  of  Coluinl>ia  claims  act)  ; 
JJistrict  of  Columbia  v.  Barnes, 
187  IJ.  S.  037,  47  L.  ed.  344;  s.  c, 
197  V.  S.  140,  40  L.  ed.  099;  21  St. 
at  L.  284;  22  St.  at  L.  284.  400; 
23  St.  at  L.  242,  257,  372,  381. 

48,)ud.  VinU'.  §  153,  30  St.  at  L. 
1087,  re-enacting  U.  S.  R.  S.,  §  10()0 
See,  however,  the  act  to  provide  for 
the  adjudication  and  payment  of 
claims  arisiiiir  from  Indian  depreda- 
tions. 20  St.  fit  L.  851,  eh.  538.  The 
Clierokee  acts;  32  St.  at  L.  726, 
900:  U.  S.  V.  Cherokee  Nation,  202 
U.  S.  101,  50  L.  ed.  949;  U.  S.  R. 
S..    ?    lOCJ. 
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imdei-  the  authority  of  ilu'  United  States."  *'  "Aliens  wlio  are 
citizens  or  subjects  of  any  governniciit  whicli  accords  to  citizens 
of  the  United  States  tlic  i-ii>,ht  to  prosecute  claims  against  such 
government  in  its  (-(.ui-ts.  shall  have  the  privilege  of  prosecuting 
claims  against  the  United  States  in  the  Court  of  Claims,  whereof 
such  court,  hy  reason  of  their  subject  matter  and  character, 
might  take  jurisdiction.''  ^°  The  subjects  of  Great  Britain,^^  of 
J^lcigiuni."  i.f  France,'^  of  Italy,'*  of  Prussia,'^  of  Spain,'^  and 
of  Switzerland. ''  and  corporations  created  by  any  of  those  gov- 
ernments'^  may  sue  in  the  Court  of  Clainis.'^  So  may  a  cor- 
poration chartered  by  Spain  in  the  Philippine  Islands,  prior  to 
their  annexation  to  the  Tnited  States;  ^^  and  a  citizen  of  Porto 
Kico.^^  A  foreign  government  does  not  deny  the  right  of  :in 
American  to  sue  it  by  re(iuiring  him  to  give  security  for  costs. ^^ 
The  Court  of  Tlaims  has  jurisdiction  of  an  action  to  which  a 
State  is  a  party  ])laintiff ;  ^^  but  not  of  a  suit  to  which  a  State 
is  a  necessary  ])arty  defendant. ^^ 

''When  a  claim  or  matter  is  pending  in  any  of  the  Executive 
dejiartments  which  involves  controverted  questions  of  fact  or 
law.  the  head  of  such  I  )eparlMient  may  transmit  the  same,  will 
the  vouchers,  papers,  ])roofs.  and  documents  pertaining  thei 
to.  to  said  ( \)uv\  of  Claims  and  the  same  shall  be  there  proceeded 
in  under  such  rules  as  the  court  may  adopt.  When  the  facts  and 
.concdusions  of  law  shall  have  been  found,  the  court  shall  ro- 
])ort  its  findings  and  opinions  lo  the  T)ei)artment  by  which  it 
was  transmitted  for  its  gni(hince  and  action:  Provided,  liow- 
rrer.  That  if  it  shall  have  l>een  transmitted  with  the  consent 
of  the  claimant,  or  if  it  shall  appear  to  the  satisfaction  of  the 

48  1'.  S.  R.  S..  §   inG7.  vclopnient  Co.   v.   U.   S.,   .39   Ct.   CI. 

60,Tud.  Code.  §   15.'),  .30  St.  at  L.  22.-):   s.  c,  40  Ct.  CI.  3.3. 

1087.  )(-ci.ac-ting  U.  S.  R.  S.,  S  10(i8.  59  u.  s.  R.  S.,  §   1068. 

sir.  S.  V.  O'Kt'cfc.  11   Wall.  178,  60  iMiiliiipinc    Sugar    Estates    Do- 

20  L.  0(1.  1.31;   Carlisle  v.  V.  S..  16  vclopinoiit   Co.   v.   II.   S.,    30    Ct.   CI. 

Willi.   147.  6  Ct.  CI.  308.  22.-.;   s.  c.  40  Ct.  CI.  33. 

52  J)c.  Cive  V.  U.  S.,  7  Ct.  (1.  r)17.  61  Basso's  Case,  40  Ct.  CI.  202. 

53  Kolli.^fliild    V.   T^   S..   (i   Ct.   CI.  62  Brown   v.  U.  S.,  5  Ct.  CI.  571. 
204;  Daiipliin  V.  U.  S..  f.  Ct.  CI.  221.  63  U.    S.    v.    Louisiana,    123   U.   S. 

54  Fiehcra  v.  U.  S.,  0  Ct.  (1.  2.14.  32,   31    L.   .•<!.    tlO ;    s.   c,    127    U.   S. 

65  Brown   v.  V.  S.,  .5  Ct.   (1.  .->71.  182.  32    L.  od.   fiO. 

66  Molina   v.  U.  S.,  fi  Ct.  (1.  200.  64  .Mih\;iukc(>   R.   R.   Canal   Co.   v. 
57T,„|,si;r<T  V.  T'.  S..  f)  Ct.  CI.  1)87.  l^.    S.,    1    Ct.    CI.    187.      Sec    supid 
68  I'liili|,|,ii„.    Sn;.'ar     Estates  De-  §10.5. 
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court  upon  (lu^  fnrts  c.^taMislifd,  iluii  un(l(>r  oxistinp;  laws  or  the 
provisions  of  this  chaiMrr  ii  lias  jurisiliction  to  rcnilor  judiiiiicnt 
or  divroo  thoroon.  it  sliall  in-tM-cM^l  tn  do  so,  in  the  latter  c-aso 
iliviug  to  (Mtlicr  ]>ai'tv  siicli  tiifllici'  (i[»portnnity  for  hearing  as 
in  its  jndiiiiU'Ul  jnsiicc  shall  rtMiuii'c,  and  shall  report  its  lind- 
ings  thci'fin  lo  the  dcpartiiiont  h\  which  the  same  was  referred 
to  said  eouit.  The  Secretary  of  the  Treasury,  may,  upon  the 
eertiticate  of  any  auditor,  or  of  the  Comptroller  of  the  Treasury, 
direct  any  elaiiu  or  niaiter.  of  which,  hy  reason  of  the  subject 
nuitter  or  character,  the  said  court  might  nnder  existing-  laws, 
take  jurisdiction  on  the  voluntary  action  of  the  claimant,  to  be 
transmitted,  Avith  all  the  vouchers,  papers,  documents  and  proofs 
l)ertaiuing  thereto,  to  the  sai<l  court  for  trial  and  adjudica- 
tion."®* This  statute  allows  judgment  in  favor  of  the  claim- 
ant.''^ ''All  cases  transmitted  by  the  head  of  any  Department, 
or  upon  the  certificate  of  any  xlnditor,  or  of  the  Comptroller  of 
the  Treasurery  according  to  the  provisions  of  the  preceding  sec- 
tion, shall  be  proceeded  in  as  other  cases  pending  in  the  Court  of 
Claims,  and  shall,  in  all  respects,  be  subject  to  the  same  rules 
and  regidations."  ®'  "The  amouni  of  any  final  judgment  or 
decree  rendered  in  favor  of  the  claimant,  in  any  case  transmitted 
to  the  Court  of  Claims  under  the  two  preceding  sections,  shall  be 
paid  out  of  any  specific  appropriation  applicable  to  the  case,  if 
any  such  there  be;  and  where  no  such  appropriation  exists  tlic 
judgment  or  decree  shall  be  paid  in  the  same  manner  as  other' 
judgments  of  the  said  court."  ®^  A  diplomatic  claim,  presentd! 
by  a  foreign  attorney  to  the  Secretary  of  State,  cannot  be  thus 
transmitted.®^  The  reference  of  a  claim  by  a  Department  to  the 
Court  of  Claims,  without  jurisdiction  to  pay,  does  not  give  the 
court  jurisdiction.'"  A  claim  may  be  referred  to  the  Court  of 
Claims  by  an  Executive  Department,  after  the  accounting  offi- 
cers have  certified  a  balance  in  favor  of  the  claimant.'''^  "It  never 
could  have  been  intended  by  Congress  that  in  such  cases  the 

65  36   St.  at  L.   1087.  70  Hart   v.   U.    S.,    118   U.    S.    fi2, 

66  U.  S.  V.  New  York,   IGO   U.  S.       30  L.  ed.  96. 

598,  40  L.  ed.  5-5].  71  :\rcKnight  v.  IJ.  S..   1.1   Ct.   CI. 

67,Tud.  Code,  §  169;   36  St.  at  L.  292.      See   also   Delaware    River   S. 

1087,  re-onactinK  U.  S.  R.  S.,  §  1064.  P..  Co.  v.  U.  S.,  5  Ct.  CI.  55;   VVin- 

68  Ibid.,   §   150.   re-enacting'   U.  S.  nisimmet   Co.  v.   U.   S,,   12   Ct.   CI. 
R.  S..  §  1065.                                     •  319. 

69  Berger'8  Case,  36  Ct.  CI.  243. 
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IJuited  States  were  to  assume  the  burden  of  proof  to  establish 
the  errors  of  their  accounting  officers,  instead  of  requiring  chiini- 
ants  to  prove  their  whole  case."  ''^  If,  after  the  head  of  an 
Executive  Department  or  the  Secretary  of  the  Treasury  has 
transmitted  a  claim  to  the  Court  of  Claims  under  section  lOu:] 
of  an  agreed  case  which  the  head  of  a  department  certifies  to 
pare  and  file  his  petition,  the  eourt'will,  on  motion,  require  him 
to  do  so.'^  The  court  cannot  decline  jurisdiction  if  the  case  comes 
within  the  statute.'*  The  Court  of  Claims  will  take  jurisdiction 
of  an  agreed  case  which  the  head  of  a  Department  certifies  to 
l)e  correct  and  sufficient.'*  ^'Whenever  any  bill,  except  for  a 
pension,  is  pending  in  either  House  of  Congress  providing  for 
the  payment  of  a  claim  against  the  United  States,  legal  or  equit- 
able, or  for  a  grant,  gift,  or  bounty  to  any  person,  the  House 
in  which  such  bill  is  pending  may,  for  the  investigation  and 
determination  of  facts,  refer  the  same  to  the  Court  of  Claims, 
which  shall  proceed  with  the  same  in  accordance  with  such  rules 
as  it  may  adopt  and  report  to  such  House  the  facts  in  the  case 
and  the  amount,  where  the  same  can  be  liquidated,  including  any 
facts  bearing  upon  the  question  whether  there  has  been  delay 
or  laches  in  presenting  such  claim  or  applying  for  such  grant. 
gift,  or  bounty,  and  any  facts  bearing  upon  the  question  wherher 
the  bar  of  any  statute  of  limitation  should  be  removed  or  which 
shall  be  claimed  to  excuse  the  claimant  for  not  having  resorted 
to  any  established  legal  remccly.  together  with  such  conclusions 
as  shall  be  sufficient  to  inform  Congress  of  the  nature  and  char- 
acter of  the  demand,  either  as  a  chiiui,  legal  or  equitable,  or  as 
a  gratuity  against  the  United  States,  and  tlie  amount,  if  any. 
legally  or  equitably  due  from  the  T'uited  States  to  the  claimant : 
Provided,  Jiowever,  That  if  it  shall  appear  to  the  satisfaction 
of  the  court  upon  the  facts  established,  that  under  existing  laws 
or  the  provisions  of  this  chapter,  the  subject  matter  of  the  bill 
is  such  that  it  has  jurisdiction  to  render  jiidguient  or  decree 
thereon,  it  shall  proceed  to  do  so,  giving  to  eitlicr  ])arty  such 
further   opportunity   for   bearing   as   in    its   judgment    justice 

72McKnight  v.   U.   S.,    1.3   Ct   CI.  75  Broulatour  v.   U.  S.,  7   Ct.   (  1. 

292.  ■")•">•");    Aiiioskcag  Mfg.   Co.   v.   U.   S.. 

73Brigl.t  V.   i;.  S.,  C  Ct.  CI.   n8;  0   Ct.   CI.  09;    s.   c.   as   Mfg.   Co.    v. 

8.  c.  8  Ct.  CI.  320.  U.  S.,   17  Wall.  592,  21  L.  cd.  71.5. 

74  Ibid. 
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shall  require,  and  it  shall  report  its  proeeedings  tlierein  to  tho 
House  of  C'oiiuress  hv  whicii  the  s;iiiie  \v:is  referred  to  s:ii<l 
court.'"  Such  a  referi'iiee  i-aii  oiilv  ho  made  of  a  bill  for  the 
[uiviuent  of  iiionev;  not  of  a  bill  authorizing  a  suit.''"''  Tt  has 
Ih'oii  held  that  a  elaiin  against  the  District  of  Coluiubia  cannot 
bi>  referred  to  the  Court  of  Claims  hv  one  House  of  Congress." 

"The  said  court  shall  have  po\v(>r  to  (\stablish  rules  for  its 
g-o\ernment  and  for  tlie  regulation  of  practice  therein,  and 
it  may  punish  for  contempt  in  the  manner  prescribed  by  the 
eonnnon  law.  may  appoint  commissioners,  and  may  exercise 
such  jiowers  as  are  necessary  to  carry  into  effect  tho  powers 
-ranted  to  it  bv  law." '^ 

''The  Court  of  Claims  shall  have  jurisdiction  to  hear  and  de- 
termine the  claims  of  those  whose  properly  was  taken  subse- 
(pient  to  June  the  first,  eighteen  hundred  and  sixty-five,  under 
the  provisions  of  the  Act  of  Congress  approved  March  twelfth, 
(u'ghteen  hundred  and  sixty-three,  entitled  "An  Act  to  provide 
for  the  collection  of  abandoned  property  and  for  the  i)revention 
of  frauds  in  insurrectionary  districts  within  the  ITnited  States,' 
and  Acts  amendatory  thereof  where  the  property  so  taken  was 
sold  and  the  net  proceeds  thereof  were  placed  in  the  Treasury 
of  the  ITnited  States;  and  the  Secretary  of  the  Treasury  shall 
return  said  net  proceeds  to  the  owner's  thereof,  of  the  judg- 
ment of  said  court,  and  full  jui-isdiction  is  given  to  said  court  to 
adjudge  said  claims,  any  statutes  of  limitations  to  the  contrary 
notwithstanding."  ®° 

'"Whenever  any  person  shall  present  his  petition  to  the  Court 
of  Claims  alleging  that  he  is  or  has  been  iiulcbted  t<»  the  United 
States  as  an  oiHcer  or  agent  thereof,  or  by  virtue  of  any  con- 
tract therewith,  or  that  he  is  the  guarantor,  or  surety,  or  per- 
.sonal  representative  of  any  ofiicer,  or  agent,  or  contractor  so 
indebted,  or  that  he,  or  the  person  for  \\honi  he  is  such  surety, 
guarantor,  or  personal  representative  has  held  any  office  or 
agency  under  the  United  States,  or  entered  into  any  contract 
therewith,  under  M'hich  it  may  be  or  has  been  claimed  that  an 

76.Tud.  Code,  §  151;  .30  St.  at  L.  78  stranlian  v.  District  of  Colum- 

1087.  re-enacting  24  St.   at  L.  505,       bia.  20  Ct.  CI.  4S4. 
§   14.  V9,]ud.    Code,    §    158,    re-enacting 

77Cahalan'8  Case,  42  Ct.  Ci.  280.       .30   St.   at  L.   1087 

80  J  bid.,  §  102. 
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iiulobtoduess  to  the  United  States  luul  arisen  and  exists,  and 
that  he  or  the  person  he  represents  has  applied  to  the  proper 
department  of  the  Government  requesting  that  the  account  of 
snch  office,  aoencv,  or  indebtedness  may  be  adinsted  and  set- 
tied,  and  that  three  years  have  elajjsed  from  the  date  of  such 
application,  and  said  account  still  remains  nnsettled  and  unnd 
justed,  and  that  no  suit  upon  the  same  has  been  brought  bv  the 
United  States,  said  court  shall,  duo  notice  first  being  given  to 
the  head  of  said  department  and  To  the  Attorney-General  of 
the  United  States,  proceed  to  hear  the  parties  and  to  ascertain 
the  amount,  if  any,  due  the  United  States  on  said  account.  The 
Attorney-General  shall  represent  the  United  States  at  the  hear- 
ing of  said  cause.  The  court  may  postpone  the  same  from  time 
to  time  whenever  justice  shall  require.  The  judgment  of  said 
court  or  <-f  the  Supreme  Gourt  of  the  United  States,  to  which 
an  appeal  shall  lie,  as  in  other  cases,  as  to  the  amount  due.  shall 
be  binding  and  conclusive  upon  the  parties.  The  paynunit  of 
such  amount  so  found  due  by  the  court  shall  discharge  such 
obligation.  An  action  shall  accrue  to  the  United  States  against 
such  pi-iucipal.  or  surety,  or  representative  to  recover  the  amouni 
so  found  due.  which  may  be  brought  at  any  time  within  three 
vears  after  the  final  judgnnent  of  said  court,  and  unless  suit 
shall  be  brought  within  said  time,  such  claim  annd  the  claim  on 
the  (ii'iginal  iiuh'btedness  shall  bi'  forever  barred.  The  provi- 
sions of  section  one  liuii<li-('d  and  sixty-six  shall  apply  to  cases 
under  this  section." 

§  672.  Statute  of  limitations  in  Court  of  Claims. 
"Kverv  r-lnini  against  tlic  rnited  Stato.  cogiii/ablc  by  the  ('oun 
of  Claims,  shall  be  forever  barred  unless  the  petition  setting 
forth  a  statement  thereof  is  filed  in  the  court,  or  transmitted  to 
it.  bv  the  SiM-retary  of  the  Senate  or  llie  (Merk  of  the  ijonse  ol 
IJejjresentatives,  as  provided  by  law.  within  six  years  alter  tin 
chiiiti  first  accrues:  I' rondcd .  Tluit  the  ehiinis  of  iniirried 
women  tii'st  iieerneil  diiring  the  marriage,  of  persons  under  tlie 
age  oi  twenty-onr-  years,  first  acenied  during  minority,  and  of 
idiots,  luiuilies,  in<ane  persons,  and  |)ersons  beyond  the  seas  at 
the  time  the  (daini  ;ie<'rue(|,  eiitille(|  to  the  (daiiu.  shall  not  be 
b;irre<l    if   the    petition    he    lile<l    in    the   ■■ourt    or   tran>mitled    jis 

81  11. id.,  §   ]:{(),  ifftiacting  24  St.       at  L.  :)0.3,  §  3. 
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aforesrtiil,  within  tlirco  years  aflcr  the  disahilily  lias  ceased  ;  Imt 
iu>  other  ilisahilily  than  those  (Miunierated  shall  jwevent  any 
ehiini  from  heing  harred,  nor  shall  any  of  llie  said  disahilities 
operate  enmnlatively."  ^  The  Tnoker  Act  of  March  :!,  1887, 
provides  that  the  Statnte  of  Limitations  shall  not  apply  to 
claims  referred  to  the  (Amrt  of  Claims  hy  the  head  of  a  Depart- 
ment under  section  10(5;)  of  the  Revised  Statutes,  provided  snch 
claims  were  presented  for  settlement  at  the  proper  Department 
within  six  vears  after  thev  accrued.^  The  Statnte  of  Limita- 
tions  did  not  apply  to  snits  to  estahlish  a  defense  Tinder  Sections 
1050-1062  of  the  Revised  Statutes.^  An  action  for  money  re- 
ceived hy  the  United  States  mnst  be  br(.)nght  within  six  years 
after  its  reception.*  Where  money  is  not  payable  nntil  demand, 
the  statnte  does  not  begin  to  run  until  the  payment  is  madc.^ 
It  has  been  held  that  the  statute  begins  to  run  on  a  claim  for 
services,  when  presented.®  A  claim  for  the  price  of  property 
sold  is  barred  within  six  years  after  the  delivery  of  the  prop- 
erty, not  from  the  time  when  the  Department  refused  to  allow 
the  payment,  imless  payment  by  the  terms  of  the  contract  was 
poutponed.'  An  officer  whose  accounts  are  settled  annually  is 
entitled  to  the  balance  due  at  the  end  of  each  fiscal  year.^  A 
State  cannot  sue  to  recover  the  proceeds  of  swamp  lands  which 
have  been  credited  to  the  State  on  the  Treasury  books  more 
than  six  years  before  the  suit  w^as  brought.^  The  statute  does 
not  begin  to  run  on  a  claim  for  extra  work  under  a  building- 
contract  contemplating  the  same,  until  the  whole  contract  is 


§  672.  iJud.  Code,  §  15G,  36  St. 
•  at  L.  1087,  re-enacting  U.  S.  R.  S., 
§    1069. 

2U.  S.  V.  Lippitt,  100  U.  S.  663, 
25  L.  ed.  747:  Winnisimmet  Co.  v. 
L'.  S.,  12  Ct.  CI.  319. 

3  U.  S.  V,  Clark,  96  U.  S.  37,  24 
L.  ed.  696. 

4  Clark  V.  U.  S.,  99  U.  S.  493,  25 
L.  ed.  481. 

5  Harrison  v.  U.  S.,  20  Ct.  CI. 
175;  U.  S.  V.  Cooper,  120  U.  S.  124, 
30  L.  ed.  606.  See  U.  S.  v.  Lawton, 
no  U.  S.  146,  28  L.  ed.  100. 

6U.   S.   V.   Wilder,    13    Wall.   254. 


20  L.  ed.  681;  Titus  v.  U.  S.,  16 
Ct.  CI.  276.  An  item  in  the  account 
of  a  court  commissioner  for  fees 
was  held  barred  when  tlie  services 
for  which  he  charged  were  rendered 
more  than  six  j'ears  before  proceed- 
ings. Patterson  v.  U.  S.,  21  Ct.  CI. 
322. 

'Rattelle  v.  U.  S.,  7  Ct.  CI.  297. 

8  Ellsworth  V.  U.  S.,  14  Ct.  CI. 
382;  U.  S.  V.  Ellsworth,  101  U.  S. 
170,  25  L.  ed.  862. 

9  U.  S.  V.  Louisiana,  127  U.  S. 
182,  32  L.  ed.  66. 
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perfonned.^°  Xo  officer  can  waive  the  statute,  and  the  court 
must  take  notice  that  the  chiini  is  barred,  if  that  appears."  If 
an  act  appropriating  money  to  i)ay  a  barred  claim  allows  the 
claimant  to  sue  under  it,  it  takes  the  claim  out  of  the  statute." 
The  plaintiff's  ignorance  of  his  ability  to  establish  his  claim 
does  not  prevent  the  statute  from  running. ^^  When  the  stat- 
ute once  begins  to  run,  no  subsequently  occurring  disability, 
such  as  insanity,  suspends  it."  Inability  to  sue  by  reason  of 
aid  given  to  the  Confederacy  by  the  claimant  does  not  prevent 
the  running  of  the  statute."  AVhen  the  United  States  submit 
to  be  sued  in  a  State  court,  it  seems  that  they  may  take  advan- 


16 


tage  of  the  State  statute  limitations 

§  673.  Petitions  and  parties  plaintiff  in  Court  of  Claims. 
''Suits  shall  be  commenced  by  petition,  verified  in  the  manner 
provided  by  law,  and  filed  in  the  office  of  the  clerk,  with  one 
extra  copy  in  print  or  typewriting.  The  clerk  will  note  thereon 
the  day  of  filing,  and  will  cause  one  copy  to  be  forwarded  to  the 
Attorney-General.  Within  twenty  days  thereafter,  the  claim- 
ant shall  have  printed  thirty  co])ies  of  such  petition,  retaining 
ten  copies  for  the  trial  record  and  filing  the  remaining  cojiies 
in  the  clerk's  office,  unless  the  court,  on  motion,  for  good  and 
sufficient  cause,  waives  the  printing  of  the  petition.  Ten  of 
said  copies  shall  be  for  the  Attorney-General."  ^  '"The  claimant 
sliall  in  all  cases  fully  set  forth  in  his  petition  the  claim,  the  ac- 
tion thereon  in  Congress  or  by  any  of  the  departments,  if  such 
action  has  been  had,  what  persons  are  owaiers  thereof  or  inter- 
ested therein,  when  and  upon  what  consideration  such  persons 
became  so  interested;  that  no  assignment  or  transfer  of  said 


10  U.  S.  V.  Gibbons,  109  U.  S.  200, 
27  L.  Oil.  OOfi. 

n  Finn  V.  U.  S.,  123  U.  S.  227, 
."il  L.  cd.  128.  Acknowledgments 
and  promises  by  executive  oflicers 
witlioiit  legislative  autbority  do  not 
prevent  tbe  niiining  of  tlie  statute. 
Leonard  v.  V.  S.,  18  Ct.  CI.  382. 

l2\Vray  v.  U.  S.,  19  Ct.  01.  154. 

ISrJreen  v.  U.  S.,   17    Ct.  CI.    174. 

14  W  l.itney  v.  U.  S.,  18  Ct.  CI.  19; 
Leonard  v.  U.  S..  18  Ct.  CI.  382. 
See  McDonald  v.  Tlovey.  110  V.  S. 
619,  28   L.  ed.  209.     Tbf   claimant's 


death  does  not  interrupt  tbe  statute 
if  tbe  claim  accrued  during  bis  life. 
Sierra  v.  V.  S.,  9  Ct.  CI.  224.  If 
tbe  claimant  dies  before  tbo  claim 
accrues,  tbe  statute  does  not  begin 
to  run  until  tbe  appointment  of  an 
administrator.  Fulciuvcidcr  v.  U. 
S.,  9  Ct.  CI.  403. 

15  Kvndall  V.  r.  S.,  107  U.  S.  123. 
•_'7    L.  cd.  437. 

16  Stanley  v.  Scbwalby.  147  U.  S. 
508,  37  L.  ed.  259,  supra,  §§  95,  96, 
183. 

S  073.     1  Ct.  CI.  Rule  16. 
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rliiim  or  Awy  jtart  tlirrcof  or  iulcrcst  llici'ciii  li;is  hccii  iikhIc 
♦  •xi't'pt  as  statt'il  in  (he  iichlinn;  thai  said  claiiuaut  is  jii>tlv 
t'lilitli'il  to  the  amount  therein  i-hiiiiictl  tVom  llic  I'nitcil  Slates 
at'tiM'  allowino-  all  just  ercdjls  and  (dl'scis;  tlial  the  (daimant 
and,  where  the  tdaini  has  hccu  assigned,  the  (irii;inal  and  everv 
prior  owner  thereof,  if  a  eitizen,  has  at  all  times  horne  trut' 
alleiiianee  to  the  Government  of  the  UnitcMl  States,  ami,  w  heflier 
a  citizen  or  not,  has  not.  in  any  way  \i>hiiiiai'ily  ai(h'd,  ahetted. 
or  given  encouragement  to  rehellion  against  the  said  (rovern- 
nienr,  ami  that  he  believes  the  facts  as  statiMl  in  the  said  peti- 
tion to  hv  true.  The  said  petition  shall  he  veritied  l»y  the  arti- 
davit  of  die  claimant,  his  agent  or  attorney."  ^ 

"In  any  case  of .  a  claim  for  snpplic^s  or  stores  tahen  hy  or 
furnished  to  any  part  of  the  military  or  na\al  forces  of  the 
United  States  for  their  use  during  the  late  Civil  War,  the 
petition  shall  aver  that  the  person  who  furnished  such  supplies 
or  stores,  or  from  whom  such  supplies  or  stores  were  taken,  did 
not  give  any  aid  or  comfort  to  said  rel)ellion,  but  was  throngh- 
out  that  war  loyal  to  the  Government  of  the  United  States,  and 
the  fact  of  such  lovaltv  shall  be  a  iurisdictional  fact ;  and  un- 
less  the  said  court  shall,  on  a  preliminary  inquiry,  find  that 
the  person  who  furnished  such  supplies  or  stores,  or  from  whom 
the  same  were  taken  as  aforesaid,  was  loyal  to  the  government 
of  the  United  States  throughout  said  war,  the  court  shall  not 
have  jurisdiction  of  such  cause,  and  the  same  shall,  without 
further  proceedings,  be  dismissed."  '  "The  petition  must  com- 
idy  with  the  law  respecting  what  action  has  been  had  thereon 
before  Congress  or  any  of  the  Departments,  the  ownership  of 
the  claim,  and  what  transfer,  or  assigimients,  if  any,  have 
been  made,  and  must  also  set  forth:  (1)  The  \\\\o  of  the  action, 
with  the  full  Christian  and  surnames  of  all  the  claimants. 
(2)  A  plain,  concise  statement  of  the  facts,  giving  venue,  and 
date,  free  from  argumentative,  irrelevant,  and  impertinent 
matter.     (3)   In  every  case  transmitted  by  the  head  of  a  De- 

2.Jii(l.   Code.   §   ]59,   36   St.   at  L.  and  if  on  tlip  trial  sneli  issues  sliall 

1087.  re-pnacting  U.  S.  R.  S.,  §  1072.  be  diccidcd  a<iainst  tlio  tdainiaiit,  liis 

"The  said  allegations  as  to  true  al-  petition  sliall  be  dismissed."     Ibid., 

legiance  and  voluntary  aiding,  abet-  §   TOO. 

ting,  or  giving  encouragement  to  re-  3  .Tud.   Code,   §    184,   36   St.   at  L. 

hellion  against  the  Government  n>ay  1087,  re-enacting 
be    traversed    bv    the    Government, 
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})artiiiciit,  1)V  Congress  or  a  coniuiittee  tlicin-of,  a  copy  of  the 
order  of  transmission  shall  bo  set  ont  or  annexed  as  provided  bv 
])ar.  5.  Rnle  27.  (4)  The  claimant  must  state  distinctly  the 
amount  for  which  he  demands  judguient,  or  the  relief  for  which 
lie  prays."*  "When  the  clainuuit  cannot  state  his  case  with 
the  requisite  particularity  without  an  examination  of  papers 
in  one  of  the  Executive  Departuionts.  and  has  Itecn  unable  to 
obtain  a  sufficient  examination  of  such  papers  on  application,  he 
may  file  a  petition  stating  his  claim  as  far  as  is  in  his  power, 
and  specifying  as  definitely  as  he  can  the  papers  he  requires. 
The  court  will  then,  tipon  motion,  call  upon  the  proper  depart- 
ment for  such  information  or  papers  as  may  be  deemed  neces- 
sary, and  when  the  same  are  furnished  the  petition  may  be 
amended  and  take  the  place  of  the  original  petition."  *  ''If  the 
claimant  be  an  executor,  administrator,  guardian,  or  other 
representative  appointed  by  a  judicial  tribunal,  a  duly  au- 
thenticated copy  of  the  record  of  the  appointment  must  be  filed 
with  the  petition."  ^  "If  the  claim  be  founded  upon  an  act  of 
Congress,  or  upon  a  regulation  of  an  Executive  Department,  the 
act  and  the  section  thereof  upon  which  the  claimant  relies  must 
be  specified,  and  the  jiarticular  regulation  of  the  Department 
must  be  stated  in  terms."  '  "If  the  claim  be  founded  upon  an 
express  contract  with  the  United  States,  such  contract  must  he 
set  forth  in  tlie  j)etition,  and,  if  it  be  in  writing,  must  be  an- 
nexed rliereto.  If  it  Ix'  foumlcd  uixni  an  implied  contract,  the 
circumstances  upon  which  the  chiiniant  rcdies  to  prove  a  contract 
must  be  specified.  If  it  consists  of  several  matters  or  items, 
each  must  be  sei)arately  stated."  ^  "Tf  the  petition  be  verified 
by  any  one  other  than  the  claimant,  a  power  of  attorney  author- 
izing liim  to  prosecute  the  suit  oi'  make  llio  \'(>rification  must  b(^ 
aniK'xed  to  the  petition  and  tilcil  ihcrcwilh.  Uefore  the  rendi- 
tion of  judgment  the  cdnrl  may  re(|uirc  the  attorney  of  record 
to  satisfy  it  that  the  party  executing  sucli  power  of  attni-ncy  is 
still  li\-iug.  In  all  cases  where  a  pititioii  is  dismissed,  and 
the  coni't  has  jnirsdictinn  so  to  do.  a  formal  judgnuuit  shall 
])('  entered  against  tlir  cl.-i  i  man  t  in  favni-  <>{'  the  I'nited  States. 
"A  flaimaut    desiring   to    amend    his    pclilinu    or    to    iuti'«idure 

4  ft.  n.   IIiil,.   16.  'ft.  CI.  Hill.'  17. 

5  ft.  r-i.  i:iii.'  :!i.  set.  ("l.  itnlc  18. 
6C(.  (1.  i;m1i'  :;4.  set.  (  i.  Wuir  2i. 
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now  parties  nu\v  do  so  ai  aiiv  lime  Ix'furo  final  sultiiiis- 
t^ion,  without  sjx'cial  Icaxc.  liv  lilinii  aij  aniciidcd  petition 
enilKHlvinir  the  auicii(hiu'iiis  desired.  Tiie  riiiht  to  niako 
sueh  amendments  or  to  iiiirinluce  new  parties  is  sub- 
jeet  to  the  objeetion  <>['  the  ch'l'endants  either  before  or  at 
the  triah"^°  "If  it  a])iH'ar  on  the  faee  of  the  petition  that  the 
idaim  tirst  aeeriied  nioi-e  ilian  six  vears  before  the  petition  was 
tiled,  the  elaiinant  must  aver  therein  the  existenee  and  ])eriod 
of  duration  of  some  disability,  recoiini/.ed  by  law,  whieh  ])re- 
vented  his  filing' his  petition  within  that  iime,  in  default  where- 
of it  will  be  eonsidered  that  no  sueh  disability  existed,  ant]  the 
petition  may  bo  dismissed  on  motion."  ^^  "If  the  elainumt,  in 
avoidanee  of  the  bar  of  limitation,  aver  in  his  petition  the  exist- 
ence and  duration  of  any  sueh  disability,  and  it  thereby  appears 
that  after  the  disability  ended  more  than  three  years  had  elapsed 
before  the  petition  was  filed,  the  ])etition  may  be  dismissed  on 
motion."  ^^  ''If  upon  the  faee  of  the  jietition  it  does  not  apjiear 
when  the  claim  first  aecrued.  the  court  may  require  the  clainnnit 
to  make  the  petition  definite  and  certain  in  that  regard,  and 
in  default  thereof  may  dismiss  the  suit."  ^^  ''After  the  filing  of 
a  case  transmitted  to  the  court,  by  the  head  of  an  Executive  De- 
partment or  by  Congress,  or  either  House,  or  by  a  committee 
thereof,  any  person  directly  interested  in  the  case  may  appear 
as  a  party  therein,  by  filing  his  ])etition,  under  oath,  in  accord- 
ance with  Rules  16  and  17."  ^* 

"Any  person  claiming  to  be  indirectly  interested  in  any  ques- 
tion involved  in  sueh  case  may  appear  and  be  heard  on -the  on<» 
side  or  the  other,  as  his  interest  may  require,  upon  filing  a 
petition,  under  oath,  setting  forth  specifically  and  concisely  how 
he  claims  to  be  interested,  and  sul)niitting  tiie  (juestions  raised 
to  the  decision  of  the  court."  ^^  Tf  no  cdaimant  directly  or 
indirectly  interested,  appears  and  files  his  petition  within  six 
months,  the  Attorney-General  u])on  thirty  days'  notice  to  the 
parties  who  appear  by  the  ])apers  transmitted  to  be  interested 
therein,  mav  set  the  case  down  for  trial  upon  such  evidence  as 
he  may  submit.  AVhere  such  case  was  transmitted  hy  the  head 
of  an  Executive  Department  the  conrl   will  jji-oceed  to  try  th.e 

10  Ct.  (1.  Rule  32.  13  rt.  CI.  Rule  22. 

11  Ct.  CI.  RuIp  19.  "Ct.  (1.  Rule  28. 

12  Ct.  CI.  Rule  21.  15  Ct.  (1.  link'  29. 
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case   upon   the   statement   made   by   the  head   of  such   depart- 
ment."" ^^    '•After  the  iilina"  of  a  case  transmitted  to  the  court  bv 


the  head  of  an  Executive  Department  or  by  Congress,  or  either 
House,  or  by  a  committee  thereof,  any  person  directly  interested 
in  the  case  may  appear  as  a  party  therein  by  filing-  his  petition, 
under  oath,  in  accordance  with  Rules  1()  and  17."  " 

"In  cases  for  stores  and  supplies  the  petition  shall  (Mnl)race 
the  following:  (1)  An  allegation  as  to  loyalty  of  the  party  from 
whom  the  stores  or  supplies  were  taken,  or  person  furnishing 
same.  (2)  If  the  suit  is  by  legal  representative  it  must  be 
alleged  when  and  l)v  what  authority  such  party  was  appointed 
such  representative.  And  it  must  be  alleged  that  the  claimant 
brings  into  court  his  warrant  of  authority.  (3)  It  must  be 
alleged  whether  the  claim  was  before  the  Commissioner  of 
Claims,  Quartermaster-General,  or  Commissary-General  of  Sub- 
sistance,  and  with  what  result,  together  with  a  brief  statement 
of  the  ground  given  for  the  decision.  (4)  It  must  show  the 
items  of  account  before  said  commission  or  officers,  and  which 
of  said  items  are  now  presented  to  this  court.  (5)  It  must  be 
stated  which  House  of  Congi-ess  or  committee  referred  the  case, 
with  the  date  thereof,  and  if  by  bill  a  copy  thereof  shall  be 
annexed  to  the  petition.  It  must  be  stated,  where  it  is  known 
to  the  claimant,  what  officers,  regiments,  brigades,  or  commands 
took  or  were  furnished  with  stores  or  supplies  or  occupied  the 
real  estate  in  suit,  or  it  will  be  ground  for  continuance.  Where 
printed  copies  of  the  petition  have  not  been  filed  pursuant  to 
Rule  1(),  the  attorney  for  the  claimant  will  file  in  the  clerk's 
office  for  transmission  to  the  Attorney-General,  two  type-written 
copies  of  the  petition,  and  an  entry  to  that  effect  will  be  made 
on  the  docket."  ^^ 


16  Ct.  Cl.  Kiile  .30. 

17  Ct.  Cl.  liulc  28. 

18  Ct.  Cl.  Rule  27  are  resriilated 
by  Kiilo  20.  IVtitioiirs  under  the 
I'rencli  Spoliation  Act  must  con- 
form to  the  following  rules:  "Par- 
ti<'H  having  a  coiniiHui  interest 
growiiij;  out  of  the  seizure  of  the 
same  vc-sel  or  its  cargo,  may-unite 
in  one  |K'tition  for  the  recovery  of 
their    resitective  claims,   which    may 


be  heard  togetlier.  Where  insur- 
ance was  made  in  his  own  name  b}' 
one  for  himself  and  others,  or  as 
agent  for  others,  or  by  a  keeper 
of  an  insurance  office,  in  citlier  case, 
or  in  case  of  an  agent  for  under- 
wrilcrs.  ill  respect  of  a  policy  or  a 
loss  tiiciTiinder  from  spolint  ion.  his 
adtiiiiiislrjitor,  appointed  in  the  ju- 
risdiction of  his  last  doHiieile.  may 
file  one   petition  on  each  policy  for 


.->->o 
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ct,»ri;  I  (•!•  I  i.AiMs, 
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A  iiiarru'd  woiiiaii,  \vln>  l>v  the  law  of  her  (1<iiiii('il<'  may  liold 
in-opt'i'tv  in  oijuity.  with  or  willidiil  a  li-iistcc,  may  sue  in  licr 
own  naiiu',^'  oven  ilhui^li  lui-  llll^llall(l  rcliiscs  tu  hv  a  party, 
pvoviilinl  the  laws  of  lu  r  domicile  permit  siieli  a  suit.'^"  Minors 
shonld  sue  tlironuli  a  eiiardiaii  appointed  in  the  State  ot  their 
domicile  instead  ol  ihroneh  the  linardian  appointed  in  the  Stare 
where  their  j)roperIy  is  sitnated.^^  A  corporation  oriiani/.e(l 
niuler  tlu'  laws  oi'  a  State  in  the  Confederacy,  for  pni-|)oses  not 
hostile  to  the  governiaont.  may  sue  nmler  the  Captnred  and 
Abandoned  Pro]Hn'ty  Act.  ^^  A  principal  may  sue  in  his  own 
nanu'.  althongh  the  contract  was  made  in  the  name  of  an  a^uent.^^ 

The  Kevised  Statutes  provide  as  follows:  "All  transfers  and 
assignments  made  of  any  claim  upon  the  United  States,  or  of 
any  part  or  share  thereof^  or  interest  therein,  whether  abso- 
hite  or  conditional,  and  whate\er  may  he  the  consideration  there- 
for, and  all  ])Owers  of  attorney,  ord(?rs,  or  other  authorities  for 
receiving  payment  of  any  such  (daini  or  of  any  part  or  share 
thereof,  shall  be  absolutely  null  and  void  unless  they  are  freely 
made  and  executed  in  the  presence  of  at  least  tAvo  attesting  wit- 
nesses, after  the  allowance  of  such  claim,  the  ascertainment  of 
the  amount  due,  and  the  issuing  of  a  warrant  for  the  payment 
thereof.     Such  transfers,  assignments,  and  powers  of  attorney 


all  the  underwriters  thereon,  and 
tiie  personal  representatives  of  any 
one  may  Hie  a  jjetition  for  liis  dece- 
dent settinjj  11])  the  interest's  of  all 
underwriters  upon  tlie  same  policy, 
and  thereafter.  On  or  before  -Taiiu- 
ary  20.  1SS7.  the  representatives  of 
any  or  all  tlie  other  underwriters 
on  tlie  policy  may  by  motion  be  per- 
mitted to  become  parties  to  that 
jietition,  and  they  will  be  heard  as 
to  their  respective  interests  after 
tiling  letters  of  administration. 
\\  hen  the  petition  of  tlie  owners  of 
a  vessel  or  its  cargo  sets  out  an 
insurance  thereof,  the  insurers  may, 
under  the  same  restrictions  and  in 
tlie  same  maiiner,  on  inotioii.  prose- 
cute their  respective  interests  in 
the  same  case.  Where  claimants 
are   firms   or   joint   owners,   the    pe- 


tition of  the  personal  representa- 
tives of  tlie  last  survivor  may  be 
made  in  behalf  of  all.  and  the  per- 
s(jiial  representatives  of  the  otliers 
may  come  in  and  be  heard  in  re- 
spect to  their  interests."  Ct.  CI. 
Pvuie  27.  "In  all  other  respects  the 
{jeneral  iiilcs  of  tlie  court  shall,  so 
far  as  appiicalile.  be  tlic  rules  un- 
der tlie  Frencli  Spoliation  Act."  Ct. 
CI.  Rule  27. 

19  Meriwetlior  v.  U.  S.,  13  Ct.  CI. 
2.")!). 

20  Stanton  v.  U.  S.,  4  Ct.  CI.  4.-)(i. 

21  Ibid. 

22  U.  S.  V.  Insurance  Cos.,  22 
Wall.  09,  22  L.  ed.  81 G;  Home  Ins. 
Co.  v.  U.  S.,  8  Ct.  CI.  449. 

23Rainsdell  v.  U.  S.,  2  Ct.  CI. 
508. 
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must  recite  the  warrant  for  paymeiit,  and  must  be  acknowledged 
by  the  person  making  them,  before  an  officer  having  authority 
to  take  acknowledgment  of  deeds,  and  shall  be  certified  by  the 
officer;  and  it  must  appear  by  the  certificate  that  the  officer, 
at  the  time  of  the  acknowledgment,  read  and  fully  explained 
the  transfer,  assignment,  or  warrant  of  attorney  to  the  person 
acknowledging  the  same."^*  "The  object  of  Congi-ess  by  this 
section  was  to  protect  the  Government,  and  not  the  claimant, 
and  prevent  fraud  uixai  the  Treasury.  Assignments  not  made 
in  conformity  with  this  statute  are  void  against  the  trustee  in 
bankruptcy  of  the  assignor."  ^^     "Xo  contract  or  order,  or  any 


24  U.  S.  R.  S.,  §  3477;  Emmons 
V.  United  States,  ISO  Fed.  -414. 

25  Price  V.  Forrest,  173  U.  S.  4]0, 
423,  43  L.  ed.  749,  753,  per  Harlan, 
J.,  and  cases  cited  by  liim.  It  does 
not  invalidate  contracts  witli  attor- 
neys for  the  prosecution  of  claims 
against  the  United  States  for  or 
upon  contingent  fees.  Such  con- 
tracts have  been  enforced  when  the 
compensation  was  one-twentieth, 
Wylie  V.  Coxe,  15  How.  415,  14  L, 
ed.  753;  one-tenth,  Wright  v.  Teb- 
bitts,  91  U.  S.  252,  23  L.  ed.  320; 
one-fifth,  Stanton  v.  Embrey,  93  U. 
S.  548,  23  L.  ed.  983;  and  one-half, 
Taylor  v.  Bemiss,  110  U.  S.  42,  28 
L.  ed.  04.  See  also  Davis  v.  Com- 
monwealtli,  104  Mass.  24],30L.R.A. 
743:  IJayard  v.  McLane,  3  Harr. 
(Del.)  130;  Ryan  v.  Martin,  IG 
Wis.  57:  s.  c,  18  Wis.  072:  Stan- 
ton V.  Hasl<in.  1  MacA.  558,  502; 
V'oorliec's  v.  Dorr,  51  Barl).  580. 
Rucli  contracts,  unless  forbidden  by 
a  Bpecial  statnto,  may  be  enforced 
by  an  aclimi  against  the  [tarty  to 
whom  tlif  payment  is  made.  Ibid.; 
York  V.  Cun.b',  147  N.  Y.  4.S(;.  P.iit 
see  15all  v.  Ilalsell.  101  U.  S.  772, 
40  I,,  .d.  f.-JJ:  Trist  v.  f'hihl,  21 
Wall.  441,  22  L.  ed.  023.  The  stat- 
ute does  not  apply  to  assignments 
by     (iporatjoii     of     the     law     to     as- 

ImmI.    I'm.-.    Vol.    111.-140. 


signees  in  bankruptcy.  Erwin  v.  U. 
S.,  07  U.  S.  302,  24  L.  ed.  1005;  to 
assignees  in  insolvency,  even  luider 
voluntary  assignments,  Goodman  v. 
Niblack,  102  U.  S.  550,  20  L.  ed. 
229;  Butler  v.  Goreley,  140  U.  S. 
303.  30  L.  ed.  081 :  nor  to  receivers 
appointed  by  State  Courts,  Price  v. 
Forrest,  173  U.  S.  410,  43  L.  ed. 
410;  nor  to  persons  who  have  a 
right  of  subrogation.  Am.  Tobacco 
Co.  V.  U.  S.,  32  Ct.  CI.  207;  Schwarz 
v.  U.  S.,  35  Ct.  CI.  303.  All  of 
these  may  sue  the  United  States  in 
their  own  name.  Ibid.  But  the 
pureliaser  of  a  claim  at  a  judicial 
sale  under  a  mortgage  cannot.  St. 
Paul  &  D.  R.  Co.  V.  U.  S.,  112  U. 
S.  733,  28  L.  ed.  801.  Otherwise  it 
was  lield  of  a  sale  by  an  assignee  in 
bankruptcy.  McKay  v.  U.  S.,  27 
Ct.  CI.  422.  The  statute  does  not 
enable  the  original  claimant  to  re- 
cover of  the  United  States  a  snm 
once  paid  by  the  Government  to  bis 
attorney  in  fact  under  a  power  of 
attorney  made  before  the  allowance 
of  the  claim  and  the  issue  of  the 
warrant,  no  notice  of  the  recovation 
of  wliicb  lias  be<'n  given  to  the 
United  Slates.  Bailey  v.  U.  S..  109 
U.  S.  432.  27  E.  ed.  088;  Buffalo  B. 
R.  Co.  V.  U.  S..  10  Ct.  CI.  238.  Nor 
iliK's     it    invalidate     a    contract    of 
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iiiU'i-cvst    iliciTiii,    shall    bt>    i  taiistVrrcd    hy    \\\o   \M\v\y    to    whom 
such  contriK't  or  order  is  iiivcii  to  aiiv  oihcr  uartv,  and  aiiv  such 


imrtiuTship  in  fuiiiishinjj  siipplies 
lo  tlio  I'liitoil  Statos,  nor  a  inoiniso 
■1)y  on(>  j)art_v  to  ant)ther  tliat  lie  w  ill 
jiay  liim  a  sum.  already  diu'  uniicr 
the  articles  of  co-partnersliii).  out 
of  money  to  be  received  from  the 
(iovernnuMit  for  such  supplies. 
Ifobbs  V.  :McLean.  117  I'.  S.  Mu.  2!l 
\j.  ed.  040.  Nor  does  it  alVect  the 
right  of  a  niortjj^agee  of  land  or  of 
a  pledgee  of  rents  to  recover  from 
the  mortgagor  or  i>ledg»r  the  rents 
paid  hy  the  United  States.  Freed- 
men"s  S.  &  Tr.  Co.  v.  Shepiierd,  127 
U.  S.  494.  32  L.  ed.  163.  Tt  has 
been  held  tliat  tlie  statute  does  not 
apply  to  tlie  claim  of  a  witness 
against  a  marshal  foi-  witness  fees 
paid  to  the  marshal  ami  withheld 
by  him,  Bollin  v.  I'.lythe.  4(1  Fed. 
181.  183;  Wallace  v.  Douglas,  110 
N.  C.  6r)9;  but  that  it  applies  to 
•claims  against  a  collector  for  du- 
-ties  illegally  collected,  Hager  v. 
Swayne,  149  U.  S.  242,  37  L.  ed. 
719.  It  seems  that  the  statute  does 
not  invalidate  the  assignment  of  a 
judgment  against  the  United  States 
or  against  collectors,  Burke  v. 
Davis,  03  Fed.  450,  458.  12  A.  G. 
^Op.  210:  nor  does  it  invaliihitc  an 
assignment  made  before  tiic  United 
States  assumed  the  indeiJte(lIle^s,  U. 
:S.  V.  Griswold,  30  Fed.  604;  s.  c, 
12  Sawyer,  398.  Neither  docs  it 
apply  to  claims  against  funds  re- 
ceived from  foreign  governments  by 
the  State  Department  for  distribu- 
tion among  citizens  of  the  United 
States,  llubbell  v.  U.  S..  15  Ct. 
CI.  540.  592.  Otherwise  the  stat- 
ute applies  to  every  claim  against 
the  United  States.  U.  S.  v.  Gillis, 
95  U.  S.  407,  24  L.  ed.  50.$;  Mc- 
Knight  V.  U.  S.,  98  U.  S.   179,  25 


i:.  ed.  115;   St.  ]»aul  lSi   D.  R.  Co.  v. 

U.  S..  112  U.  S.  733,  28  L.  ed.  801  ; 
llager  v.  Swayne.  149  U.  S.  242, 
247,  37  L.  ed.  719,  721;  Ball  v. 
llalsell.  101  U.  S.  72,  79,  40  L.  ed. 
022,  024.  No  assignee  as  such  can 
maintain  a  suit  against  the  I'nited 
•States  in  any  conit.  Ibid.  It  was 
iiehl  that  a  iu>goliable  draft  by  the 
claimant  upon  his  attorneys,  pay- 
able out  of  the  proceeds  of  the 
claim,  wliich  was  accepted  by  the 
attorneys  before  collection  and 
transferred  to  a  purchaser  in  good 
faith  and  for  a  valuable  considera- 
tion, gave  liim  no  right  to  enjoin 
the  acceptors  from  surrendering  or 
the  drawer  from  receiving  the  war- 
rant after  it  had  !)een  issued  to  the 
acceptors.  Spofford  v.  Kirk,  97  U. 
S.  484,  24  L.  ed.  1032.  No  action 
will  lie  by  an  attorney  against  the 
head  of  a  Department  for  informing 
claimants  that  they  were  under  no 
legal  obligation  to  respect  an  as- 
signment invalidated  by  the  statute. 
Spalding  v.  Vilas,  161  U.  S.  483, 
40  L.  ed.  780.  It  seems  that  an 
injunction  might  be  granted  re- 
straining the  Secretary  of  the 
Treasurj'  from  paying  a  fund  re- 
ceived by  the  I'nited  States  from  a 
foreign  government  for  distril)ntioi\ 
when  the  United  States  makes  no 
claim  against  the  fund.  Ridgway  v. 
Hays.  5  C'lanch.  C.  C.  23.  But  an 
injunction  against  the  Secretary  of 
ili(>  Tn-asury  was  denied  to  an  at- 
torney wiio  claimed  under  an  as- 
signnii'iit  of  part  of  an  award  in 
favor  of  an  Indian.  McKlrath  v. 
Mcintosh,  1  II.  &  II.  348.  Cj. 
Trist  V.  Child.  21  Wall.  441.  22  L. 
ed.  623;  National  Bank  of  Com- 
merce V.  Downie,  218  U.  S.  345,  af- 
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transfer  shall  cause  the  ammlment  of  the  contract  or  order 
transferred,  so  far  as  the  United  States  are  concerned.  All 
rights  of  action,  however,  for  any  breach  of  such  contract  by 
the  contracting  parties  are  reserved  to  the  United  States."  ^^ 
This  prevents  a  suit  by  the  assignee  in  his  own  name  against 
the  United  States.^'  An  assignee  for  creditors  may  sne  in  the 
name  of  his  assigTior.^®  Before  the  Bowman  Act  it  was  held  that 
when  the  snit  was  brought  in  the  name  of  the  assignor  for  the 
use  of  his  assignee,  the  assignor  must  verify  the  petition,  or 
the  assignee  must  hie  a  warrant  of  attorney  or  prove  the  as- 
signment.^^ If  the  assignor  died  pendente  lite,  a  verification 
by  his  executor  was  sufficient.^"  When  the  assignor  and  assignee 
joined  as  co-claimants,  the  assignor  verifying  the  ]:)etition  which 
alleged  that  the  suit  was  for  the  assignee,  there  was  no  need  of 
proving  the  assignment. ^^  The  assignor  may  repudiate  a  void 
assignment  and  sue  in  his  own  name.^'^  if  the  legal  title  to  . 
real  property  has  been  divested  out  of  the  owner  and  vested 
in  a  trustee  authorized  to  collect  past  and  future  rents,  the 
trustee  may  sue.^^  A  (daiinant  jointl,\-  interested  must  show 
the  state  of  his  into-est.^*  The  holder  of  a  part  interest  in  a 
claim  to  be  paid  when  the  warrant  is  issued,  could  not  sue  in 
the  name  of  the  legal  holder  of  the  chiim.^^  It  seems  that  sepa- 
rate interests  cannot  be  united  in  one  petition. ^^    Th(;  dislojaltv 


firming  C.  C.  A..  tGl  Feci.  839; 
(Jiiarantce  Title  &  Trust  Co.  v.  First 
.\:it.   Hank.  C.  C".  A.,   185    Fed.  37.?. 

26  f.  S.  R.  S.,  §  .3737.  See  Biirck 
V.  Taylor,  1.52  II.  S.  634,  647,  38 
L.  ed.  .")78.  .^83;  Wheeler's  Case.  .5 
Ct.  CI.  .>n4;  Bailey  v.  U.  8..  1.5  Ct. 
CI.  4!)0:  Doiiplierty  v.  V.  S.,  18 
It.  CI.  496:  Francis'  Case.  11  Ct. 
CI.  638:  Mills  v.  V.  S..  19  Ct.  CI. 
79:  M,(  onl's  Case,  9  Ct.  CI.  15.5; 
.Mason's  Case.  14  (  t.  d.  .59:  Howe 
V.  r.  S..  42  Fed.  761.  7H2:  (  oates 
V.  r.  S..  53  Fed.  989,  991. 

27  |-.  S.  V.  Cillis,  95  U.  S.  407. 
24  I.,  od.  503:  s.  c.  ituh  noiit.  Hill  is 
V.  I.  S.,  12  Ct.  CI.  704.  Sec  also 
authorities  cited  supra.  .Iii(l;.'c 
Ucadv    held,    in    (he    (  ircuit     Court 


for  the  District  of  Oregon,  that  an 
assignee  may  sue  the  United  .States 
in  his  own  name  in  a  District  or 
Circuit  Court.  Kmnions  v.  U.  S., 
4S  Fed.  43.  Contra,  Forehand  v.  1'. 
S..  23  Ct.  CI.  477,  482. 

28  Morgan  v.  V.  S.,  14  Ct.  CI.  319. 

29Silverhill  v.  I'.  S.,  5  Ct.  CI. 
610:    Crowcll   v.   C.  S.,  6  Ct.  CI.  23. 

30  j'ullcn   V.   r.  S.,  7  Ct.  CI.  507. 

31  T.hl.ctts  \.  r.  8..  5  Ct.  CI.  607. 

32  Ik-it  V.   l".  S..   15  Ct.  CI.  92. 

33  Mills  V.  C.  S.,   19  Ct.  CI.  79. 

34  Headman  v.  U.  S.,  5  Ct.  CL 
6411. 

35  l.'aincs   v.   W  S..    1  1    Ct.  CI.  648. 

36  W  ilsim  V.  r.  S..  1  Ct.  CI.  318: 
I'arish  V.  r.  S.,  1  Ct.  CI.  345,  S.  C, 
8   Wall.  4H!I,    19  L.  ed.  472. 
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of  one  ]\irtnor  dofonts  any  aciidii  liv  tli(>  otluM-.  It  ilic  claim 
of  a  loval  c'ontrartoi'  has  Ikhmi  scvcrcii  I'mm  thai  nt  his  disloyal 
co-contrnctt>r,  the  former  can  snc.^'  'I'lic  holder  of  a  draft  is 
not  affoc'tod  hv  the  dislovaltv  of  one  who  indorsee]  and  deli\-ered 


it  before  th(>  civil  war.'^  'i"h(>  [trovision  reipiirini;'  a  denial  of 
any  transfer  of  the  claim  does  not  ai)i)ly  to  a  transfer  of  the 
property  ont  of  which  the  claim  arose.***  Persons  connected  with 
the  Confederai'y  are  not  reqnired,  after  proclamation  of  pardon, 
to  set  forth  their  loyalty.*^  The  petition  of  an  alien,  nnder  an 
act  fonnded  npoTi  a  (daim  for  losses  resulting  from  the  civil 
war,  must  show  that  he  has  not  given  voluntary  aid  to  the 
Confederacy.^^  If  a  suit  is  brought  for  money  illegally  exacted, 
the  petition  must  allege  payment  under  protest,*^  or  under  cir- 
cumstances that  were  equivalent  to  a  protest,  or  made  protest 
an  idle  form.**  The  case  must  be  set  out  precisely  and  clearly.*^ 
The  facts  which  authorize  a  recovery  must  be  stated.*^  The 
petition  and  facts  must  so  nearly  correspond  that  the  facts  can- 
not introduce  a  demand  not  pleaded.*'^  The  evidence  by  wdiich 
the  facts  are  to  be  proven  need  not  be  pleaded.*^  If  the  claim 
is  one  ordinarily  settled  by  a  Department,  it  is  the  safer  practice 
to  recite  the  application  for  its  adjustment.*^  The  petitioner  of 
on  officer,  since  the  Tucker  Act  of  March  3,  1887,  need  not, 
ordinarily,  allege  that  his  claim  for  fees  has  been  presented  to 


37Sclireiner  v.  U.  S.,  6  Ct.  CI. 
3.in. 

38  r.  S.  V.  Burns,  32  Wall.  246, 
20  L.  ed.  388;  s.  c,  as  Burns  v.  U. 
S.,  4  Ct.  CI.  ]13. 

39reirce  v.  U.  S.,  1  Ct.  CI.  1!).5. 

40  Bates  V.  U.  S.,  4  Ct.  CI.  569. 

"Armstrong  v.  U.  S.,  J3  Wall. 
1.54,  20  L.  ed.  614:  s.  c,  6  Ct.  CI. 
226;  Pargoud  v.  L'.  S.,  13  Wall. 
1,56,  20  L.  ed.  640;  s.  c,  4  Ct.  CI. 
337,  349;  Wliite  v.  U.  S.,  I'J  Ct.  CI. 
4.36. 

42  Hill  V.  U.  S.,  8  Ct.  CI.  470. 

43  Schleisinger  v.  U.  S.,  1  Ct.  CI. 
16;  Xicoll  V.  U.  S.,  1  Ct.  CI.  70; 
s.  c,  as  Nichols  v.  U.  S.,  7  Wall. 
122,  19  L.  ed.  12.5;  U.  S.  v.  Kauf- 
man, 96  U.  S.  567,  24  L.  ed.  792; 


Campbell  v.  U.  S.,  107  U.  S.  407, 
27  L.  ed.  592 ;  U.  S.  v.  Edmoiidston, 
181  U.  S.  500,  45  L.  ed.  971. 

44  Mosby  V.  U.  S.,  24  Ct.  CI.  1  ; 
s.  c,  133  U.  S.  273,  33  L.  ed.  625; 
Stahel  V.  U.  S.,  26  Ct.  CI.  193; 
Goldsborough  v.  U.  S.,  25  Ct.  CI. 
73;  r.  S.  V.  Edmondston,  181  U.  S. 
500,  45  L.  ed.  971. 

45  Merchants'  Exch.  Co.  v.  U.  S., 
1  Ct.  CI.  332;  (;uttiiian  v.  U.  S.,  6 
Ct.  CI.  Ill;  s.  c.  as  Stuart  v.  U.  S., 
18  Wall.  84,  21  L.  ed.  816. 

46  Morgan  v.  U.  S.,  14  Ct.  CI.  442, 
243;   Bryan  v.  U.  S.,  21   Ct.  CI.  249. 

47Baird  v.  U.  S.,  8  Ct.  CI.  13; 
S.  c,  5  Ct.  CI.  348. 

48  Noble  V.  U.  S.,  Dev.  135. 

49  Calkins  v.  U.  S.,  1   Ct.  CI.  382. 
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the  accounting  officer.*"  If  a  Congressional  Committee  has 
transmitted  to  the  court  a  bill  for  a  claimant's  relief,  his  pe- 
tition should  be  confined  to  setting  forth  substantially  the  same 
cause  of  action.*^  If  the  claim  rests  upon  a  statute,  it  is  the 
better  practice  to  refer  specifically  to  the  statute.*^  A  petition 
which  is  not  verified  mav  be  corrected,*'  unless  a  special  statute 
make  a  verification  a  jurisdictional  necessity.** 

§  674.  Pleadings  by  defendant  in  Court  of  Claims. 
"Demurrers  and  pleas  must  be  filed  within  sixty  days  after  the 
filing  of  the  petition,  unless  the  court  extend  the  time."  ^  ''If 
the  demurrer  be  sustained,  the  claimant  may,  once  of  right, 
amend  his  petition,  within  such  time  as  the  court  may  direct ; 
but  if  he  decline  to  amend,  judgment  will  be  renderd  dismissing 
the  petition.  If  a  demurrer  be  overruled  the  defendants  may 
of  right,  plead  to  the  petition  within  such  time  as  the  court 
may  direct ;  but  if  they  decline  so  to  do,  the  claimant  may  pro- 
ceed with  the  case,  but  shall  not  have  judgment  for  his  claim 
or  for  any  part  thereof,  unless  he  shall  estal)lish  the  same  by 
proof  satisfactory  to  the  court."  ^  "Within  three  months  after 
the  filing  of  a  set-off  or  counterclaim  bv  the  defendants,  the 
claimant  must  answer  the  same  by  replication  under  oath  un- 
less the  court  extend  the  time  for  twenty  days."  '  "When  the 
Attorney-General  pleads,  under  section  1086  of  the  Revised 
Statutes,  that  the  claimant  has  practiced  or  attempted  to  prac- 
tice fraud,  he  shall  set  forth  the  facts  with  sufficient  particu- 
larity to  enable  the  claimant  to  answer  the  same  in  detail;  and 
the  claimant  shall,  within  three  months  after  the  filino-  of  said 
plea,  reply  to  the  same  with  like  particularity  under  oath,  unless 
the  court  extends  the  time  for  ten  days."  *  "Averments  in  re- 
gard to  the  time  when  a  claim  first  accrued,  or  in  regard  to  an 
alleged  disability  of  the  claimant,  will  be  held  to  be  ])ut  in  issue 
by  the  defendant's  general  traverse."  *  "The  Court  will  take 
notice  that  a  claim  is  barred  by  the  Statute  of  Limitations,  when 

SORavesifs    V.    U.    S.,    21    Ct.    CI.  §  074.  1  Ct.  CI.  Rule  37. 

243:  Bryan  v.  U.  S.,  Ct.  CI.  249.  2  Ct.  CI.  Rules  38,  39. 

51  C  liotoau  V.  U.  S.,  20  Ct.  CI.  250.  8  Ct.  CI.  Rule  40. 

62Xol)le  V.  r.  S.,  Dev.  ]35.  4  Ct.  CI.  Rule  41. 

53(;rimn  V.  r.  S.,  13  Ct.  CI.  2.57.  6  Ct.  CI.  Rule  23. 

6*  Cherokee    Indians    v.    Cherokee 
Nations,  I!)  Ct.  CI.  .'15. 
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tlint  nppoars,  nltlioiiii'h  the  dct'i'iisc  is  not  raised  l\v  tlic  dofciul- 
iiiit's  pleadings."®  The  dd'endnni  may  deiuur  al  any  time 
before  pleading  to  the  nieriis;  and  ;i  plea  in  har  may.  hy  leave 
of  the  eonrt.  be  withdrawn  and  ;i  (K'lnnri't'j'  lih'd.'  ll  has  been 
held  that  tlu'  I'nited  Siales  \\;ii\es  a  verilieation  by  tiling  a  gen- 
eral traverse  to  an  nnxcriticd  |)etition.'  A  general  traverse  ad- 
mits the  eom})eteney  of  a  (daimant  coritniMtion  to  sne  in  its 
eorporate  eapaeitv.®  A  tra\ei'se  pnts  updn  the  petitioner  the 
bnrden  of  proxing  all  material  allcgal  ions.^'^  Matters  in  the 
petition,  not  denied  in  the  traverse,  are  presnnicd  to  b(>  tiaie." 
Special  i-nles  of  pleading  do  not  bind  the  Court  of  Claims,  bnt 
are  usnally  followed,  althongh  the  ])leadings  are  construed  liber- 
ally.'^^ An  objection  to  llie  right  of  the  ])etitii»ner's  action 
should  be  raised  by  demurrer  or  ])lea."  It  has  been  held  that 
if  the  objection  is  to  the  jurisdiction  only,  it  should  be  by 
plea.^*  A  ])lea  was  held  bad  for  duplicity  when  it  set  up  a  re- 
covery in  a  previ(jns  action,  and  objected  that  the  cause  of 
action  now  sued  u]ion  accrued  prior  to  the  trial  of  such  action, 
and  might  have  been  tried  therein. ^^  The  United  States  may 
obtain  leave  after  issue  has  been  joined  to  plead  specially  to 
the  allegations  of  loyalty.^® 

§  675.  Amendments  in  Court  of  Claims.  "If  a  de- 
murrer be  sustained,  the  claimant  may,  once  of  right,  amend 
his  petition,  with  such  time  as  the  court  may  direct;  but  if  he 
decline  to  amend,  judg-ment  will  be  rendered  dismissing  the 
petition."  ^  Amendments  of  errors  which  have  not  misled  the 
other  party  and  Avliich  may  be  corrected  without  injustice,  are 
usually  allowed.^  "A  claimant  desiring  to  amend  his  petition  oi' 
to  introduce  new  parties  may  do  so  at  any  time  before  final  sub- 
mission, without  special  leave,  by  filing  an  amended  petition 

6  Finn  V.  r.  S.,  123  U.  S.  227,  31  12  Little  v.  Dist.  of  Col.,  in  Ct. 
L.  p(l.  128.                                                     CI.  323. 

7  Alattliew's  Case,  35  Ct.  CI.  595.  13  Pennsylvania  Co.  v.  U.  S.,  7  Ct. 
SGrimn   V.  r.  P.,   13  Ct.  CI.  257.       (1.  401. 

9  Southern   Pacific  Co.'s  Case,   28  14  11, id. 

Ct.  CI.  77.  issiiiewsl.nry  v.   U.  S.,  9   Ct.  CI. 

10  Calkins  v.  U.  S.,  1  Ct.  CI.  382.  2(J3. 

11  Hill  V.  I'.  .S.,  8  Ct.  CI.  470;  U.  16  j'ieice  v.  V.  S..  1  Ct.  CI.  1»5. 
S.    V.   Insurance   Cos.,   22   Wall.   99,  §  075.     l  Ct.  CI.  Rule  38. 

22  L.  ed.  81  fi:    s.  c,  as  Home  Ins.  2  Thomas  v.  V.  S..  15  Ct.  CI.  335; 

Co.  V.  U.  S.,  8  Ct.  CI.  449.  Jones  v.  U.  S..  1   Ct.  CI.  3S3. 
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embodying  the  amendments  desired.  The  right  to  make  snch 
amendments  or  to  introduce  new  parties  is  subject. to  the  ob- 
jection of  the  defendants  either  before  or  at  the  trial."  '  When 
a  case  is  remanded  for  further  proof,  and  the  order  specifies 
the  amendment  allowed,  further  leave  need  not  be  granted.*  A 
petition  which  is  not  verified  may  be  corrected  by  amendment^ 
unless  a  special  statute  makes  verification  jurisdictional.^  An 
amendment  showing  that  the  suit  is  brought  in  a  representative 
capacity,  and  that  a  decedent  owned  the  property  claimed,  may 
be  allowed.'  A  petition  by  joint  owners  may  be  so  amended 
as  to  ask  for  separate  judgments.®  Suits  may  be  consolidated.® 
"It  has  been  a  common  and  convenient  practice  in  this  court, 
where  there  are  two  suits  between  the  same  parties  growing  out 
of  the  same  contract  or  cause  of  action,  to  consolidate  them,  to 
the  end  that  the  evidence  in  the  first  need  not  be  duplicated  in 
the  second,  and  that  both  may  be  disposed  of  by  one  trial  and 
argument.  Conversely,  under  all  conditions,  parties  have  been 
allowed  to  bring  in  subsequently  accruing  demands  by  amend- 
ments. In  such  cases  it  is  manifestly  immaterial  whether  the 
second  cause  of  action  be  brought  in  by  a  second  suit,  and  the 
two  suits  be  then  consolidated,  or  whether  it  be  brought  in  by 
directly  making  it  a  count  in  the  original  suit.  The  difference 
will  be  only  one  of  form.  But  this  practice  extends  properly 
only  to  cases  where  the  cause  of  action  is  substantially  the  same 
in  both  suits,  as  for  instalments  successively  becoming  due  on 
the  same  contract,  or  rents  for  different  periods  on  the  same 
lease.  In  such  cases  an  adjudication  in  the  first  suit  would  be 
operative  as  res  adjudicata  or  by  way  of  estoppel  in  the  second  ; 
that  is  to  say,  if  the  contract  or  lease  has  been  established  in 
the  first  suit,  all  that  the  plaintiff  will  have  to  show  in  the  second 
will  be  that  another  instahnent  has  become  due;  and,  conversely, 
if  tlic  r-ontrac-t  or  lease  has  been  declared  void  in  the  former  suit. 
the  defendants,  in  the  latter  one,  can  use  the  adjudicntion  by 
way  of  cstoj)pel."  ^° 

8  Shaw    V.    U.    S.,   9   Ct.   CI.    301.  7Tliomas  v.  U.  S..  15  Ct.  CI.  3.35. 

For   tlio    practice,   see   Ct.    CI.    Itiile  8  I\Iott    v.    U.    S..   3    Ct.    CI.    21S; 

32.  Hupra,  %   ti73.  Ea;;or  v.  U.  S.,  33  Ct.  CI.  33(i. 

4  Shaw  V.  U.  S.,  9  Ct.  CI.  301.  9  Bellocque  v.  l".  S.,  8  Ct.  CI.  493. 

Sfiriniii   V.   r.  S..   13  Ct.  CI.  257.  10  Kaj;c-r  v.  U.  S..  33  Ct.  CI.  33tJ. 

<  Cherokee     Indiana     v.     Cherokee  337,  per  Molt,  C.  J. 
Nation,    1!)    Ct.    CI.    3.j. 
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A  I'liaiiiiv  of  parties  clniiiiniii  inny  he  ;i11(»\\(m1  liy  nmciulnuMit, 
wlicn  iu>  new  (.'nuso  of  Mctinii  is  iui  I'cxliiccd,  nnd  lli(>  otioct  is  to 
substitute  one  ropn'sontjitive  for  niintlicr.^^  The  assi^iior  may 
bo  substitutod  for  the  assiiiiioi'  by  auiciKliiicnt.^^  Tlic  vendee  of 
tbe  assipiee  may  be  substituted,  nhbunjib  tbc  (daiiiiaut  bad  as- 
signed to  auotbor  prior  to  bis  bankruptcy,"  Au  administrator 
or  executor  of  a  decedent  mav  be  substituted  for  bis  beirs,^*  an 
admiuistrairix  for  berself  as  widow/*  In  a  snit  against  tbe 
I'nited  States  and  a  tribe  of  Iiulians^  anotbei-  tribe  was  substi- 
tuted for  tbe  bittei-  after  tlie  statute  of  liinitntions  bad  ex- 
pirctb^®  It  bas  been  ludd  tbat  a  now  i>arty  cannot  be  substituted 
bv  amendment  wben  not  in  privity  with  the  original  ones." 
Tbe  successor  of  one  corporation  to  the  franchises  and  property 
of  another  which  had  brought  a  suit  in  the  Court  of  Claims  was 
not  allowed  a  substitution.^®  Unnecessary  parties  may  be 
stricken  out  by  amendment. ^^  A  person  who  at  the  time  when 
the  suit  was  commenced  was  under  a  disability,  may  be  made  a 
party  by  amendment.^"  When  a  claim  has  been  referred  by 
Congress,  a  party  wh(5  claims  as  assignee  cannot  intervene  un- 
less the  act  making  the  reference  permits  his  intervention.'^^ 
A  partner  cannot  intervene  when  the  firm  claims  the  same  prop- 
erty.^*^  If  services  rendered  under  the  contract  sued  upon 
subsequently  to  the  commencement  of  suit  are  brought  into  the 
case  by  consent,  the  whole  matter  will  be  disposed  of  as  if  a 
single  cause  of  action. '^^  An  amendment  may  be  allowed  to 
the  petition  more  than  six  years  after  the  Statute  of  Limitations 
began  to  run.^* 


11  Cote  V.  U.  S.,  3  Ct.  CI.  64. 

12  Burke  v.  U.  S.,  13  Ct.  CI.  231. 
See  U.  S.  V.  Gillis,  95  U.  S.  407,  24 
L.  ed.  503. 

13  dies.  &  0.  R.  Co.  V.  U.  S.,  19 
Ct.  CI.  300. 

14  Cowan  Infants'  Case,  5  Ct.  CI. 
106;  WoodrufY  and  Bouchard's  Case, 
7  Ct.  CI.  605. 

15  Skelly  V.  U.  S.,  32  Ct.  CI.  227 ; 
Tliomas  v.  U.  S.,  15  Ct.  CI.  .^35. 

16  Duran  v.  U.  S.,  31  Ct.  CI.  353. 
17Ches.  &  0.  R.  Co.  v.   L.  S.,  19 

Ct.  CI.  300. 


18  Ches.  &  0.  R.  Co.  v.  U.  S.,  19 
Ct.  CI.  300. 

iS^Iolina  V.  U.  S.,  6  Ct.  CI.  209; 
Benton  v.  U.  S.,  5  Ct.  CI.  092;  Rod- 
din  V.  U.  S.,  G  Ct.  CI.  308. 

20  Stanton  v.  U.  S.,  4  Ct.  CI.  450. 

21  Atocha  V.  U.  S.,  6  Ct.  CI.  09. 

22  PK-liocque  V.  U.  S.,  8  Ct.  CI.  493. 

23  (aiK.  Ann  G.  Co.  v.  U.  S.,  20 
Ct.  CI.  L 

24Grinin  v.  U.  S.,  13  Ct.  CI.  257. 
See  also  Devlin  v.  U.  S.,  12  Ct.  CI. 
26P 
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§  676.  Attorneys  in  Court  of  Claims.  "Suits  may  be 
commenced  by  the  claimant  in  person,  or  through  his  attorney 
in  fact,  or  an  attorney  of  this  court.  If  the  claimant  in  repre- 
sented by  an  attorney  in  fact,  the  power  must  be  filed  with  the 
clerk,  and  its  execution  must  be  proved  or  acknowledged  before 
an  officer  authorized  to  take  acknowledgments  of  deeds,"  ^ 

"Any  person  of  good  moral  character,  who  has  been  admitted 
to  practice  in  the  Supreme  Court  of  the  United  States,  or  in 
the  highest  court  of  the  District  of  Columbia,  or  in  the  highest 
court  of  any  State  or  Territory,  may  be  admitted,  on  motion 
in  open  court,  to  practice  as  an  attorney  and  counselor  of  this 
court.  He  may  also  be  admitted  by  an  order  at  chambers,  on 
its  being  shown  by  affidavit  or  otherwise  that  he  is  qualified 
as  above  provided."  ^  ''Whoever,  being  elected  or  appointed  a 
Senator,  Member  of,  or  Delegate  to  Congress,  or  a  Kesident 
Commissioner,  shall,  after  his  election  or  appointment,  and 
either  before  or  after  he  has  qualified,  and  during  his  continu- 
ance in  office,  practice  in  the  Court  of  Claims,  shall  be  fined 
not  more  than  ten  thousand  dollars  and  imprisoned  not  more 
than  two  years;  and  shall,  moreover,  thereafter  be  incapable  of 
holding  any  office  of  honor,  trust,,  or  profit  under  the  Govern- 
ment of  the  United  States."  ^  ''There  shall  be  but  one  attorney 
of  record  for  the  claimant  in  any  case  at  any  one  time.  A  firm 
of  attorneys  will  be  regarded  as  the  attorney  of  record."  *  "Pe- 
titions, pleadings,  and  motions  on  the  part  of  the  claimant  will 
be  signed  by  the  attorney  of  record ;  pleadings  and  motions  on 
the  part  of  the  United  States,  by  the  proper  assistant  attorney- 
general."  ^ 

"Attorneys  of  record,  or  the  claimant,  if  he  appear  in  person, 
on  ap]>earing  in  a  suit,  will  register  with  the  clerk  of  the  court 
a  post-office  address,  to  which  nil  notices  required  by  these  rules 
or  ordered  by  the  court  m;iy  he  sent.*"  ^  "(-ounsel,  other  than 
the  attorney  of  record,  may  be  heard  on  either  side  at  the  trial 
or  in  any  stage  of  the  proceedings,  but  shall  not  be  entitled  to 
file  pleadings,  give  notices,  or  make  motions."'     Counsel  can- 

§  (570.     let.  CI.   Kulc  n.  4Ct.  CI.  Itule  9. 

2Ct.  (1.  rjiilf  S.  set.  CI.  I'vule  11. 

3Jud.   Cw(.l<.'.   S    144;    .it;   St.  at    L.  6.('t.  CI.  Rule  14. 

1087,  re-enacting  in  substance  U.  S.  '  Ct.  (I.  Kulc  13. 
I{.  S..  §   10.38. 
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not  iiKilct"  iiiiilious  ill   tluMr  own   iinnic   inu-   in   tlio  nnmo  of  the 
attonu\v  oi  nvonl  witliont  liirf  jiuthorilv/ 

§  677.  Evidence  before  the  Court  of  Claims.  The  fol- 
lowiiii;- statutes  aiul  rules  i'i'i2,ulati'  cvidcnco  l^cforo  tlie  (Viurt  of 
Claims: — "The  .lude'es  ami  clerks  of  said  court  niav  administer 
oaths  ami  atfinuatious,  take  ackiunvledgments  of  instruments  in 
writiuii',  and  aive  certitieates  of  the  same.''  ^  "Whenever  il  is 
material  in  any  claim  to  ascertain  whether  any  person  did  or 
did  not  give  any  aid  or  coniiorl  to  the  forces  or  government  of 
the  Confcdcraic  States  during  the  late  Civil  War,  the  claimant 
asserting  the  loyalty  of  any  such  person  to  the  United  States 
during  said  Civil  War  shall  he  required  to  prove  affirmatively 
that  such  person  did.  during  said  Civil  War,  consistently  adhere 
to  the  United  States,  and  did  give  no  aid  or  comfort  to  persons 
engaged  in  said  Civil  War,"  ^  "The  Court  of  Claims  shall  have 
power  to  ap]Kunt  Coniniissioners  to  take  testimony  to  he  used 
in  the  investigation  of  claims  which  come  hefore  it,  to  prescribe 
the  fees  which-they  shall  receive  for  their  services,  and  to  issue 
commissions  for  the  taking  of  such  testimony,  whether  taken 
at  the  instance  of  the  claimant  or  of  the  United  States."  ^ 
''When  it  appears  to  the  court  in  any  case  that  the  facts  set 
forth  in  the  petition  of  the  claimant  do  not  furnish  any  ground 
for  relief,  it  shall  not  authorize  the  taking  of  any  testimony 
therein."  *  "The  court  may,  at  the  instance  of  the  attorney  or 
solicitor  appearing  in  behalf  of  the  United  States,  make  an 
order  in  any  case  pending  therein,  directing  any  claimant  in 
such  case  to  appear,  upon  reasonable  notice,  before  any  coinmis- 
sioner  of  the  court,  and  lie  examined  on  oath  touching  any  or 
all  matters  pertaining  to  said  claim.  Such  examination  shall 
be  reduced  to  writing  by  the  said  commissioner,  and  he  re- 
turned tT)  and  tiled  in  tlu'  court,  and  may,  at  the  discretion  of 
the  attorney  or  solicitor  of  the  T"^nited  States  appearing  in  the 
case,  be  read  and  used  as  evidence  on  the  trial  thereof.  And  if 
any  claimant,  after  such  (U-der  is  made  and  due  and  reasonable 

8  In    tlie    Matter    of    Counsel,    :i2  2  Ibid.,  g   Ifi],  re-enacting  in  sub- 

p^    (-.J    p3,  stance  V.  S.  R.  S.,  §  1074. 


3  Ibid.,    §    163,   re-enacting   U.   S 
R.  S.,  §  1075. 
at  L.   1087,  re-enacting  U.  S.  R.  S.,  4  Tbid.,  §  165,  re-enacting  U.  S.  R. 


§  f)77.     l.Jiid.  Code,  §  188,  36  St. 
[  L.   1087,  re-enacting  U.  S.  R.  S., 
§  1071.  S.,  §  1077 
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notice  thereof  is  given  to  him.  fails  to  appear,  or  refuses  to 
testifv  or  answer  fiillv  as  to  all  matters  within  his  knowledge 
material  to  the  issue,  the  court  may,  in  its  discretion,  order  that 
the  said  cause  shall  not  be  brought  forward  for  trial  nntil  he 
shall  have  fully  complied  with  the  order  of  the  court  iu  the 
premises."  *  The  right  to  investigate  before  the  trial  docs  not 
extend  beyond  the  examination  of  the  claimant.  He  is  not 
responsible  for  the  failure  of  one  of  his  witnesses  to  attend ; 
and  the  prosecution  of  the  ease  can  only  be  stayed  in  case 
of  his  refusal  to  testify.®  A  corporate  claimant  may  be 
required  to  produce  its  officers  for  examination  before  trial 
in  the  same  manner  as  if  a  bill  of  discovery  had  been  filed 
against  it.'  "In  taking  testimony  to  be  used  in  support  of 
any  claim,  opportunity  shall  be  given  to  the  United  States 
to  file  interrogatories,  or  by  attorney  to  examine  witnesses, 
under  such  regulations  as  said  court  shall  prescribe;  and 
like  opportunity  shall  be  aflorded  the  claimant,  in  cases  where 
testimony  is  taken  on  behalf  of  the  United  States,  under 
like  regulations.''^  ''The  commissioner  taking  testimony  to  be 
used  in  the  Court  of  Claims  shall  administer  an  oath  or  affirm- 
ation \n  the  witnesses  brought  before  hiui  for  examination." 
It  has  been  held  that  ex  parte  affidavits  filed  with  a  committee 
of  Congress,  and  transmitted  with  the  claim,  are  inadmissible 
as  evidence;^"  but  that  ex  parte  affidavits  taken  by  the  officers 
of  the  government  required  to  make  an  investigation,  and  trans- 
mitted with  the  papers,  may  be  received."  Vouchers,  papers, 
proofs,  and  documents  sent  by  the  head  of  a  Dejiartment  to  the 
Court  of  Claims,  under  Section  1003  of  the  Revised  Statutes, 
are  not  necessarily  evidence.^^  Xo  jurson  is  now  excluded  as  a 
witness  in  the  Court  of  Claims  because  he  is  a  party  to  or  in- 
terested in  tlif  suit.^^   '"Xu  person  shall  be  excluded  as  a  witness 

6  Ibid.,    §    Kiii,    re-enacting    U.    fc>.  9  Ibid.,  §  170.  re-enacting  U.  8.  R. 

K.  S..  S   lOHO.  S.,  §   1084. 

-  w  ,  TT     «      11    n     PI  lOSmitli   V.  U.  S.,  19  Ct.  (1.  (•)!•(». 

8  .Macau lev    v.    U.    N.,    11    Lt.    CI.  ' 

^-^      .^  ,.  '       rr.    p    >.•     !•    I.    r'      .,  11  t'iiicka.suw   Nation   v.    I  .   S.,    1!1 

575;   Atchison,  T.  &   S.   1- .  It.  Co.  v. 

12  liraiiiu'ii    V.     L  .    S.,    iO    II.    LI. 

7Atcl.i.son,   T.  &   S.   F.    R.   Co.   v.       219.    ('/.  s  «71,  ><upra. 
U.  S.,   l.>  ct.  CI.    1.  13  24    St.    at    L..    cli.    H.')!).    §    8, 

B.fnd.   Code,    S    Ki''.   3r.   St.   at   L.       ,,.  500;   U.  S.  v.  Clark,  90  U.  S.  37. 
10H7.  re  iiuictiiig  V.  S.  R.  S.,  §  1083.       24  L.  ed.  ()96. 
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ill  tlie  (^onrt  of  Clniins  on  nccount  of  color  or  liccaiisc  he  or  slie 
isi  a  partv  to  ov  iiiU'rcstod  in  the  cause  of  jn'oct'CHlini:;;  and  any 
plaintiff  or  ])arty  in  intcM-csi  iiuiy  lie  examined  as  a  witness  on 
llie  jiart  of  the  (io\  (■niiiieiil.""^*  "  riie  testimony  in  cases  }»end- 
iug  before  the  rourt  of  Claims  shall  be  taken  in  the  county 
where  ilie  witness  resides,  when  the  same  can  be  conveniently 
doni'."'  ^^  When  a  witness  can  be  conveniently  examined  before 
a  judge  of  this  court  eiilier  ])arty,  at  any  time  prior  to  tlu; 
examination,  may  mov(»  for  an  oivUt  directing"  that  his  deposi- 
tion be  so  taken,  "'riie  court  may  order  a  witness  or  a  claim- 
ant to  be  produced  before  the  court  or  one  of  the  Jndges  there- 
of for  examination."  ^® 

''The  Court  of  Claims  may  issue  subpirnas  to  require  the 
attendance  of  witnesses  in  order  to  be  examined  before  any  per- 
son commissioned  to  take  testimony  therein,  and  such  subjioenas 
shall  have  the  same  force  as  if  issued  from  a  District  Court,  and 
compliance  therewith  shall  be  compelled  under  such  rules  and 
orders  as  the  court  shall  establish."  "  "li  a  witness,  having 
been  duly  summoned  and  his  fees  tendered  him,  shall  fail  or 
refuse  to  appear  and  testify  before  any  officer  authorized  to  take 
his  testimony,  a  rule  upon  him  will  be  issued  by  the  court,  on 
motion,  to  show  cause  why  a  fine  should  not  be  imposed  upon 
him ;  and  if  he  fail  to  show  sufficient  cause,  he  shall  be  fined 
not  exceedina:  one  hundred  dollars."  " 

''The  fees  of  witnesses  shall  be  such  as  are  now,  or  may  here- 
after be,  prescribed  by  Congress,  and  shall  be  paid  by  the  party 
at  whose  instance  the  witnesses  appear."  ^^  Subpoenas  and  other 
writs  of  process  of  the  Court  of  Claims  may  be  served  all  over 
the  United  States.^"  The  territorial  jurisdiction  of  the  Court 
of  Claims  is  not  confined  to  the  District  of  Columbia.^^  A  re- 
turn by  the  head  of  a  Department  stating  that  to  furnish  infor- 
mation or  papers  would  in  his  opinion  be  injurious  to  the  public 

"Act  of  February  5,  1912.  37  St.  "  j,,,].   Code,   §   168,  36  St.   at  L. 

at  L.  p.  — ,  re-pnactiiiir  in  sulistaiice  10S7.  re-enacting  V.  S.  R.  S.,  §  1082. 

U.  S.  R.  S.,  §  J 078.  18  ft.  C'l.  Rule  40. 

15  Ibid.,   §    167,   re-enacting   U.    S.  19  Ct.  CI.  Rule  50. 

R.  S.,  §  1081.  ao.fones   v.   U.   S.,   1   Ct.  CI.   383, 

16  Ct.  CI.  Rule  48.  As  to  the  .'i!iS;  Sykes  v.  U.  S.,  8  Ct.  CI.  330. 
practice  and   punislnnent  of  disobe-  21  Ibid. 

dience   Vy    contempt,    see    Elting    v. 
U.  S.,  27  Ct.  CI.  158. 
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interest,  is  a  sufficient  answer  to  tlie  request  of  the  Court  of 
Claims  for  such  information  or  papers.^^  It  has  been  held  that 
the  Court  of  Claims  has  no  power  to  call  upon  an  executive  de- 
partment for  evidence*  of  acknowledgments  or  promises,  so  as 
to  take  a  claim  out  of  the  Statute  of  Limitations.^^  •'When  a 
petition  is  filed  and  the  proper  Department,  in  response  to  calls 
therefor,  has  without  unnecessary  delay  reported  or  had  refused 
so  to  do.  and  issue  of  fact  has  been  joined,  either  party  may 
proceed  to  take  testimony ;  but  if  issue  is  pending  on  demurrer 
such  issue  must  be  disposed  of  before  testimony  is  taken."  ^* 
''Unless  the  court  order  a  witness  to  testify  orally  on  the  trial 
the  evidence  of  witnesses  must  be  by  deposition,  taken  either 
before  a  commissioner  of  the  court,  or  a  judge  of  a  court  of 
the  United  States,  or  a  judge  of  a  court  of  record  in  a  State  or 
Territory  of  the  United  States,  or  a  United  States  commissioner 
or  a  notary  public.'"  ^^  "When  a  witness  can  be  conveniently 
examined  before  a  julge  of  this  court,  either  party,  at  any  time 
prior  to  the  examination,  may  move  for  an  order  directing  that 
his  deposition  be  so  taken.  The  court  may  order  a  witness  or  a 
claimant  to  be  produced  before  the  court  or  one  of  the  judges 
therefor  for  examination."  ^^ 

'"Depositions  obtained  in  foreign  countries  must  be  taken  on 
written  interrogatories  sent  out  under  a  special  coniinission 
issued  by  the  clerk.  Depositions  may  be  taken  in  like  maiuun- 
within  the  United  States,  by  consent  of  parties,  or  when  au- 
thorized by  the  court,  or  liy  the  chief  justice  or  a  judge  in  va- 
cation. The  written  interrogatories  must  be  filed  in  the  clerk's 
office,  and  notice  thereof  given  to  the  adverse  party.  Within 
fifteen  days  after  stich  notice  the  adverse  party  may  file  objec- 
tions to  any  of  the  interrogatories,  specifically  stating  the 
grounds  of  objection  and  may  either  file  cross-interrogatories, 
or  a  notice  that  he  will  cross-examine  the  witnesses  orally,  which 
notice  shall  be  attached  to  the  special  commission.  If  he  file 
cross-interrogatories,  the  other  jiarty  may.  within  fifteen  days 
thereafter,  file  objections  thereto,  specifically  stating  the  grounds 
of  objection.  Xo  ctbjeciion  to  an  intci-rogatory  or  a  cross-in- 
terrfigatorv  will  be  eorisiilci-cil   nt  tlic  ti-ia!  unless  taken  before 

22  13  A.  C.  Op.  o.-Ut.  24  Ct.  (1.  PvuIp  46. 

23  l.cuianl    V.    U.    S.,    18    Ct.    CI.  25  Ct.  CI.  Ihile  47. 

3S2.  26  ct.  CI.  Itiilc  48. 
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till'  I'onninssion   issues.**^'''     '"Wlicii  :i   deposition   is  kikcn   upon 
writicii  intcrutpitorit--  niul  wriiicii  iMoss-interrogjitorics,  iicillicr 
tlu>  Attunu'v-Cu'iicrnK  nor  llu'  chiiiiinnt.  Jiis  aiiciit  or  nttofiicy. 
nor  any  other  jici-son,  slmll  l)c  prrscut  ;it  the  cxnniiiintion  of  the 
witness;  which    f:u't  shall   he  ccrtiticd   l)_v   ihc  olliccr   lakiiiii   the 
ik'p«»sition,    who   shall,    in    siu-h  cases,   j)ro|)oiiii(l    the    iiiterroea- 
toi'ies  and  evoss-intorrojiatories  to  the  w  iluess  in  their  order,  and 
rt'diice    his    answer    to    writiuii    in    the    witness'    own    woi-ds/"  ^' 
"The  party  ))roposino-  to  take  depositions  on  oral  examination 
shall  cause  tifteeii  days'  notice  to  be  i»iven  ther(M)f  to  the  dtlier 
])art\-.  or  his  attorney.     The  notice  must  l)e  in  writini;,',  and  state 
the  names  of  the  witnesses  to  he  examined,  the  day  of  the  month, 
the  honr.  and  the  place  of  takini>-  the  deposition,  and,  if  ))ractic- 
ahk\  the  name  of  the  otHcer  hefoi'e  whom  snch  depositions  are 
to  he  taken,     liut  no  deposition,  except  by  consent  of  ])arties  or 
the  order  of  court,  shall  be  taken  during  a  day  when  the  attor- 
ney of  record  for  the  claimant  or  the  attorney  of  the  Department 
of  Justice  charged   with   preparation   of   the   ease  or  cases   in 
which  the  deposition  is  to  be  used  is  so  engaged  in  the  trial  of 
cases  in  court  that  he  cannot  attend.     It  shall  be  the  duty  of 
the  attorney  receiving  a  notice  to  take  depositions,  in  case  he  can 
not  attend  for  the  i-eason  stated  herein,  to  notify  the  attorney 
on  the  opposite  side  that  he  will  be  imable  to  attend  at  the  time 
and  place  stated  in  the  notice.     When  the  cdaimant  proposes  to 
take  a  deposition,  and  the  witness  resides  more  than  r)00  miles 
from  Washington,  or  when  the  defendants  propose  to  take  the 
ileposition,  and   the  witness  resides  more  tiian   r)0()  miles   tfom 
the  claimant  or  his  attorney,  one  day's  further  notice  shall  be 
■given  for  every  additional  hundred  miles."  ^^     "If  a  (le])Osition 
is   to  he  taken    on    behalf  of   tlie   (daimant    in   the   District   of 
'("ohunbia  three  days'  notice  shall  be  suliicient  and  if  it  be  taken 
on  behalf  of  the  defendants  a  like  notice  shall  be  sufhcient  when 
the  claimant's  attorney  resides  or  has  an  office  within  the  Dis- 
trict.     ]^)Ut  if  there  be  n(»  rea-on  for  taking  the  deposition  on 
8uch  >lioi't  notice  the  court  or  a  judge  thereof  will  enlarge  the 
time."^°     "When   a  deposition   is  taken  by  oral  examination, 

27  (t.  Cl.  I!iil<'  51.  29(1.   CI.   Rules  53,   54 

28  Ct.  (1.  Pailc  52.  80  ct.  CI.  Rule  55. 
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each  question  propounded  to  the  witness  must  he  reeorded.  and 
his  answers  mnst  be  taken  down,  in  his  own  words.^^ 

"Xo  general  objection  to  any  question  shall  be  noticed  by  the 
otHcer ;  but  where  an  objection  is  made  on  specifically  stated 
grounds,  the  officer  shall  record  the  same."  ^^  Objections  to 
form  or  on  the  m'ound  that  the  evidence  is  not  the  best  evidence 
should  be  taken  at  the  deposition  or  before  the  ti'ial.^^  Objec- 
tions to  relevancy  mav  be  taken  on  the  trial. ^^  "When  deposi- 
tions  are  taken  on  notice,  as  provided  in  Tvule  5;').  if  both  parties^ 
are  present  or  represented  at  the  time  and  ])lace  specihed  in 
the  notice,  either  party  may,  after  the  examination  of  the  wit- 
nesses produced  under  the  notice,  be  entitled  to  produce  and 
examine  other  witnesses;  but  in  such  case  one  day's  notice  must 
be  given  to  the  adverse  party,  or  his  attorney,  there  present."  ^* 

"Witnesses  must  be  sworn  or  affirmed,  before  any  question? 
are  put  to  them,  to  tell  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  relative  to  the  cause  in  which  they  are  to  testify ; 
and  each  witness  shall  then  state  his  name,  age,  occupation,  and 
place  of  residence;  whether  he  has  any,  and,  if  any,  what  in- 
terest, direct  or  indirect,  in  the  claim  Ayhich  is  the  subject  of 
ijiquiry;  and  whether,  and  in  what  degree,  he  is  related  to  th(- 
claimant.  At  the  conclusion  of  the  deposition,  the  witness  sliall 
state  whether  he  knows  of  any  other  matter  relative  to  the  clainr 
in  question;  and  if  he  does,  he  shall  state  it.  The  testimony  of 
the  witness  when  comjiletcd  shall  be  read  over  to  him,  and  bf^ 
signed  by  him  In  tlie  presence  of  the  officer.  In  his  retni-n 
the  officer  must  show  that  the  witness  was  properly  sworn  or 
affirmed,  and  that  the  answers  were  taken  down  in  his  presence' 
and  read  over  to  and  signed  by  the  witness."  ^®  "The  officer 
must  so  connect  the  &heets  of  the  deposition  that  they  cannot  be- 
tampered  with  and  should  return  they  sealed  together.  lie 
shimld  sign,  and  make  the  witness  sign,  each  sheet;  and  he- 
must  spare  no  pains  to  return  to  the  court  the  exact  evidence- 
he  bas  taken.  All  exhiliits  must  he  cnrei'iilly  marked  so  as  to- 
be  capable  of  immediate  ifh-ntilieiit  ion.  and.  when  praet  ieahh'. 
must  he  attaelied  to  the  deposition   inidei-  -e:il."' ^'     "Th(^  oilicet 

81  Ct.  CI.  Rule  57.  35  n.  (  i.  i;„k.  5<). 

82  Ct.  CI.  Rule  5n.  36  (  i.  C].  llule  02. 
83TFiif:lies  v.  U.  S.,  4  Ct.  CI.  CI.           37  ct.  (].  iJules  63.  64. 
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must  stnto  in  tho  oaption  of  tlii'  deposition  tho  onnse  in  wliicli  it 
\\";is  tnkrn.  \\\v  \Ai\vv  :iii(l  ihitc  of  t;ikiii<i\  the  ii:iin(>  (i\'  the  witness, 
the  partv  h\  wlioni  i';illc<l,  niid  tho  ii;iiiios  of  \\iv  parlies  and 
counsel  present.  And  in  ihe  hody  (d'  the  (h>j)ositiou  must  also 
he  sliowu  \\\  wlidiii  ihc  wilucss  was  exaiuiued  and  cross- 
exaniined.  lu  no  case  shall  a  dcpn-iiiou  he  taken  helore  a  eoui- 
niissionor  of  tlu'  court  or  olhei-  otlicer  ( aulhori/.cd  to  take  de- 
j)Ositions)  who  has  any  olfice  connection  or  husiiuss  cuiployuieiit 
with  the  partit's  to  the  suit  or  their  attoi'ueys  excerpt  hy  consent 
of  i)arties  and  when  no  other  otlicer  is  accessible,  and  in  his 
certiticatc  to  such  de])ositions  such  oiHcer  shall  so  certify.  Fail- 
ure to  so  certify  shall  he  deemed  suliieiont  ground  to  supju-ess 
such  de])osition."  ^^  "The  officer  must  inclose  the  depositions 
and  exhibits  in  a  packet,  under  his  seal,  and  direct  the  same  to 
the  clerk  of  the  Court  of  (Claims  at  Washington,  D.  C,  and  de- 
posit the  package  in  the  post-ofhce,  or  in  an  cxpi'ess  ofHce,  or 
he  may  transmit  the  same  by  a  messenger,  whose  name  shall  be 
by  him  indorsed  on  the  packet.  Depositions  reaching  the  clerk's 
office  in  any  other  way  may,  on  motion,  be  stricken  from  the 
files.'' ^^  'Vlf  the  officer's  fees  be  not  paid  at  the  time  of  taking 
the  deposition,  he  should  indorse  on  the  outside  of  the  packet 
the  name  and  number  of  the  case  and  for  which  party  the 
testimony  Avas  taken,  also  the  2;ross  amount  of  his  fees  and  dis- 
bursements,  and  incdose  inside  a  detailed  statement  thereof. 
The  packet  when  so  ind(n'sed  must  not  be  opened  until  the  i)arty 
for  whom  the  depositions  were  taken  deposits  with  the  (dork 
the  amount  indorsed  thereon  unless  such  deposit  be  waived  in 
writing  by  the  officer.  The  clerk  will  then  open  tho  packet, 
and  tax  the  officer's  charges  at  the  rates  hei-eimifter  ])rovi(led, 
and  will  immediately  transmit  to  him  the  amonnt  taxed,  re- 
turning the  overphis,  if  any,  to  the  ])arty.  Provided,  That  de- 
positions taken  for  the  Government  may  be  o})ened  and  used  by 
the  i)arties  in  the  prepai'atioii  of  a  case  without  the  Depai't- 
ment  of  eTustice  furnishing  a  certificate  that  the  fees  of  a  com- 
missioner or  other  officer  have  been  ])aid,  but  such  depositions 
cannot  be  read  in  evidence  until  such  certilicate  has  been 
furnished.  The  money  will  be  transmitted  by  draft  or  regis- 
tered letter,  and  the  clerk  will  retain  his  vouchers  therefor."*" 

33  Ct.  CI.  Eule  65.  «  ct.  CI.  Rule  67. 

39  Ct.  CI.  Rule  00. 
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"The  fee  shall  be  20  cents  a  folio  of  100  words  for  taking  in 
handwriting  and  returning  depositions.  When  the  depositions 
are  in  shorthand  and  typewritten,  the  fee  shall  be  25  cents  a 
folio. 

If  the  commissioner  is  not  a  stcnogra})lK'r  he  may  employ 
a  stenographer  to  take  down  and  write  out  the  testimony  of  the 
witness.  The  testimony  so  taken  down  by  the  stenographer 
must,  neyertheless  be  giyen  in  the  presence  of  the  commissioner, 
who  will  be  held  responsible  for  the  accuracy  of  the  depositions 
subscribed  by  the  witness.  If  the  stenographer's  fees  be  not 
paid  at  the  time  of  taking  the  deposition,  he  may  transmit  a 
statement  to  the  clerk,  and  the  deposition  will  then  be  held  by 
the  clerk,  subject  to  the  provisions  of  Rule  67. 

When  but  one  deposition  is  taken  on  one  notice,  the  commis- 
sioner shall  receive  not  less  than  $3."*^  "^^^J  commissioner 
charging  in  excess  of  the  prescribed  fees,  except  under  a  prev- 
ious written  agreement  with  the  parties,  will  be  deemed  guilty 
of  impro])er  and  illegal  conduct,  and  his  commission  will  be  re- 
voked.''  ^^ 

''Objections  to  the  notice  or  the  form  and  manner  of  taking 
or  returning  the  testimony  must  be  made  in  writing  and  tiled 
within  one  month  after  notice  of  the  tiling  of  the  deposition. 
or  they  will  be  considered  as  waived."  ^^ 

''The  Attorney-General  may  offer  in  evidence  pro])erly  certi- 
fied infoi'iuation  and  |)a])('rs  from  any  F]xccutive  Department 
witliout  calling  for  the  same  under  the  provisions  of  section 
1076  of  the  Revised  Statutes.  A  cull  for  such  information  and 
papers  will  be  made  at  claimant's  request,  on  the  a]i])voval  of 
any  judge  in  chambers.  Such  calls  must  show  that  llie  e\  idence 
called  for  is  relevant,  material,  and  conijieteut.  A  call  will  not 
be  issned  for  evidence  which  ]U'esuniptively  is  in  the  possession 
of  the  claimant,  snch  as  copies  of  letters  sent  by  the  defendants' 
ofiicers  to  the  claimant,  contracts  in  (lu])licate.  one  of  which 
is  retained  by  the  claimant,  or  any  ddcunieiitafy  e\idence  wliieb 
the  clainianl  can  biniselt  iiVddnce.  (  )n  the  veceipl  of  an  answei* 
t<)  till'  c;ill  the  clerk  will  nolily  the  claimant's  cdnnsel  and  the 
Attorney-General."^*     ''All   infonnation  nnd   papei-s   I'lirnished 

41  (t.  (1.  Itiil.-  ns.  44Ct.   Cl.    Itiilr   71.      As   to   whai: 

42  Ct.  Cl.  Rulf  (iO.  dopiiiiiciitiny    (■\  iiicncc    is    admittnl, 
43Ct.  Cl.  IJulo  7(  .  see   'J'lm   Sliii.    I'aiknian,   .-^5   Ct.    Cl. 

F.'d.    I'lac.   \'.)1.    ITT.— 147. 
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hv  ail  "Kxo('iiiiv(^  I)('i);irtiiit'iii  in  r(>s])()iise  to  a  can,  or  ilir«iui>h 
tlu'  Attornov-CJonoral.  arc  sulijcct  to  olijcclioii  l»v  cilli.'r  party 
ai  i'or(,linir  to  the  rules  of  (>\i(lciic('  at  tlic  ('(1111111011  law;  hut 
neither  ]>arty  will  he  re(iuire(l  to  lU'dduce  the  (iriiiinals  ol  sucll 
papers,  or  to  prcvo  tlieir  exoention,  unless  the  party  objectini>-  to 
sneh  papers  tiles  in  the  clerks  olliee  a  written  denial  ot  iheir 
2;einiiiieuess.  Such  intoriuation  and  paj^ers  in  reply  to  a  claim- 
ant's call,  not  ohjected  to  hy  him  hcdore  trial,  will  he  regarded 
as  evidence  oliVriMJ  hy  (dainianl."  *^  '"Any  inloniiat  ion  or 
papers  certified  from  any  l^xecutive  Dci)artment.  and  tiled  in 
any  cause,  may  be  used  and  ai>i)lied  in  any  other  pending-  cause 
to  which  the  same  may  be  ai)})licable  or  i)ertinent,  notice  there- 
of being  tiled."*®  "The  court  ma^',  at  the  instance  of  the  Atlor- 
uey-General,  order  any  claimant,  his  agent  or  attorney,  to  pro- 
duce in  court,  or  before  any  officer  authorized  to  take  depositions, 
any  letters,  papers,  deeds,  documents,  or  other  writings  in  his 
possession  or  subject  to  his  control,  in  any  way  relating  to  the 
claim  sued  upon ;  and  any  claimant,  his  agent  or  attorney,  who, 
after  due  notice,  refuses  to  produce  such  letters,  papers,  deeds, 
documents,  or  other  writings,  when  in  his  power  to  do  so,  shall 
be  subject  to  attachment  for  contempt ;  or  the  court  may  direct 
the  petition  to  be  dismissed."  *' 

''The  testimony  and  briefs  will  not  be  ju-inted  except  hy  order 
of  the  court  on  written  motion  therefor.  In  printing  the  testi- 
mony the  notices  and  the  officers'  captions  and  eertiiicates  will 
be  omitted ;  but  to  each  deposition  there  must  be  prefixed  a  title 

in  the  following  form:    Depositions  of .  for  chun'aiU 

[or  defendants,  as  the  case  may  be],   tal-en  at ,  on   I  he 

day  of ,  19 — ;  claimant's  counsel, ;  clcfouUnl'.s 

counsel, ."  '*^     "If  the  claimant  objects  to  printing 

information  or  papers  so  returned,  and  the  Attorney-General 
retpiest  to  have  the  same  printed,  the  clerk  will  note  a  memoran- 
dum of  sucdi  reijuest  in  the  cop}'  for  the  printer,  with  his 
initials  attached,  and  when  such  information  or  ]japers  are 
printed  the  same  will  he  I'cgarded  as  evidence  offered  on  the 
part  of  the  defense."''^     "Before  printing  a  return  made  to  a 

400,  400:    I5ic(k   v.   U.  S.,  7  Ct.  CI.            «  Ct.  t'l.  Kiilf  75. 

406.  «  ct.  CI.  Rule  78. 

45  Ct.  CI.  Rule  72.  *9  Ct.  CI.  Rule  80. 

46  ft.  n.  Rule  7.3. 
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call,  the  chief  clerk  wil]  withhold  from  the  copy  for  the  Puhlic 
Printer — First.  All  papers  of  Avhicli  copies  have  been  previ- 
ously printed  in  the  record  of  the  case,  and  for  this  purpose  he 
will  compare  the  two  copies,  and  if  variations  are  found  he  will 
take  the  directions  of  the  Chief  Justice  or  any  judge  in  cham- 
bers before  sending  the  return  to  the  printer.  Second.  All  cer- 
tificates of  authenticity  and  certificates  of  acknowledgments. 
Third.  All  papers  which  both  parties  agree  to  omit.  Fourth. 
All  papers  which  a  judge  in  chambers  orders  to  be  omitted."  ^^ 

''If  the  claimant  objects  to  printing  information  or  papers  so 
returned,  and  the  Attorney-General  request  to  have  the  same 
printed,  the  clerk  will  note  a  memorandum  of  such  rcipu'St  in 
the  copy  for  the  printer,  with  his  initials  attached;  and  when 
such  information  or  papers  are  printed,  the  same  will  be  re- 
garded as  evidence  offered  on  the  part  of  the  defense."  ^^  ''The 
printed  papers  required  by  these  rules  must  be  in  long  primer 
type  on  unglazed  paper  and  in  royal  octavo  pages,  and  the  style 
and  nund)er  of  the  case  must  l)e  prefixed,  and  the  paging  in 
large  distinct  type  in  the  upper  corner  of  the  page.  The  printed 
paging  of  evidence,  either  for  the  claimant  or  the  defendants, 
shall  be  a  continuation  of  the  record  and  continuous  throughout 
the  whole  record  and  shall  be  properly  indexed.  The  attorneys 
for  the  claimant  and  for  the  defendants  will  see  that  the  paging 
of  their  Kequest  for  Findings  and  Briefs  follow  the  paging  of 
that  ])art  of  the  record  already  printed  Mdien  the  brief  is  ju'c- 
parctl."^^  ■"Tlic  deposition  of  a  claimant,  taken  under  section 
lOSO  of  the  Kevised  Statutes,  shall  not  be  printed,  unless  the 
Attorn(n'-(ieneral  shall  first  have  file<l  in  the  case  a  written  de- 
claration of  his  intention  to  read  the  same  in  evidence  on  the 
trial  ;  and  the  filing  of  such  declaration  shall  be  considered  as- 
the  exercise  of  tlie  discretion  vested  in  that  officcn-  by  said  sec 
tion,  and  shall  entitle  the  clainnint  t(j  ri^ad  the  examination  as 
evidence  at  the  trial,  if  the  Attorney-General  declines  to  do  so, 
unless  for  good  cause  shown  the  court  <li:ill  otherwise  ordiM*."^* 

"If  a  chiini  wliicli  was  at  any  time  hctorc  the  (  'oniinissionci's 
of  ('laiuis,  appointed  iiiidci'  the  act  nt'  .March  3,  ISTl,  he  ti'ans- 
niitted  to  this  court  by  either  House  ol'  (  dngress,  oi'  by  any 
committee  tiioreof,  under  said  act,  ami  with  such  claiui  there  be 

50  ct.  (1.  Itiii.-  79.  82  (t.  CI.  Itule  81. 

61C(.  (I.  Iliil.-  80.  63  Ct.  CI.  Rule  82. 


2340  COUKT  OF  CLAIMS.  [§    G78 

transiuittt'il  dopositions.  wliicli  were  diilv  tnl^cn  in  ('(nifdnnity 
with  tlu'  nilt's  of  snid  ( '(•iiiiiii>si(iii,  siu-li  (l('|H)siti«>iis  iiinv  be  used 
bv  oithci-  parlv  ;is  (.'vuli'iict',  subject  to  siu'li  objections  to  tboir 
0OJUi)i'ti'iK'\-  nr  rclcvnncy  as  iiiiiilit  be  niado  if  the  dcixnuiits 
wore  cxaiuiiicd  in  <i|i(U  roiui,  ov  thoir  dcjxtsitions  wrri'  rciiular- 
lytakcu  iiiidtT  llio  nilcs  of  this  court.""  "Tf  it  be  made  to 
ainioar  iliat  besides  the  depositions  so  I  ransuiitted,  there  are 
amoni:'  the  |iaj>ers  ol  said  ( 'onmiission  other  like  depositions  re- 
lariug-  to  the  ehiiniant's  loyalty,  or  to  the  merits  (d"  his  (daiin.  the 
ehicf  justice  or  any  judiic  of  the  court  may  auth<iri/.e  such  de- 
jiositious,  or  chily  eertitied  copies  thereof,  to  be  obtained  and 
lik'd  in  the  clerk's  otliee,  to  be  used  as  evidence  in  the  same 
UKinner  and  on  tlie  same  terms  as  if  they  had  been  transmitted 
M-illi  the  (daim."  ^^ 

After  the  takini>-  of  testimony  is  closed  and  the  case  placed  on 
the  calendar,  neither  party  can  take  new  testimony  without  an 
order  of  the  court  upon  an  application,  when  the  new  facts 
soutiht  to  be  proved  must  be  stated  with  sufficient  particularity 
to  enable  the  opposing-  party  to  answer  them;  and  the  with- 
drawal of  a  case  that  has  been  submitted  and  its  remand  to  the 
calendar  will  not  authorize  the  taking  further  evidence  without 
such  special  leave. ^® 

§  678.  Motions  and  notices  in  Court  of  Claims. 
''Motions  will  l)e  heard  in  the  first  instance  before  the  chief 
justice  or  a  judge  at  chambers.  They  must  be  in  writing  and 
come  to  him  through  the  clerk's  office.  Those  which  are  ex  parte 
will  be  acted  u])on;  those  which  are  not  ex  parte  will  be  sent 
to  the  law  calendar  for  argument  unless  accompanied  by  the  con- 
sent of  the  oj)p<jsite  party."  ^^  "In  cases  where  the  action  of  the 
court  is  necessary,  or  where  the  above  procedure  will  not  be 
p,ro])erlv  a])plicalile,  tbc  moving  party  may  call  the  attention  of 
the  court  to  the  fact  and  recpiest  such  disi)osition  of  the  motion 
as  may  be  deemed  suitable  or  necessary.'"^  A  motion  to  amend 
a  petition  under  liule  '-'rl  will  be  regarded  as  ex  parte  and  entered 
as  allowed  by  the  clerk,  and  the  suggestion  of  the  death  of  the 
claimant  and  the  motion  to  substitute  his  executor  or  adminis- 
trator, under   Rule  '■'i'k  will  also  be  regarded  as  ex  parte  and 

54  Ct.  CI.  Rule  76.  §  fi78.     1  Ct.  CI.  Rule  43. 

55  Ct.  CI.  Rule  77.  2  ct.  CI.  Rule  44. 

56  GiddinKs'   Case,   20   Ct.   CI.   12. 
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entered  as  allowed  by  the  clerk.  A  motion  to  consolidate  eases 
involving  substantially  the  same  issues  will  also  be  regarded  as 
ex  parte.  But  these  orders  will  be  subject  to  the  objections  of 
the  defendants,  either  at  or  before  the  trial.  Any  brief  filed  in 
connection  with  a  motion  must  be  printed  or  typewritten." 
"Parties  filing  petitions,  pleadings,  and  motions,  except  mo- 
tions for  calls  on  Departments,  must  at  the  same  time  leave  with 
the  clerk  written  notice  thereof,  addressed  to  the  attorney  of  the 
adverse  party,  and  the  clerk  will  mail  the  same  and  note  the  fact 
on  the  general  docket.  All  other  notices  to  adverse  parties  may 
be  served  in  like  manner.  The  clerk's  entry  on  his  docket  will 
be  prima  facie  evidence  of  the  service.  In  the  computation  of 
time,  the  day  of  service  will  be  excluded,  and  the  day  on  which 
a  party  is  required  to  appear,  or  on  which  an  act  is  required 
to  be  done,  will  be  included,"  * 

§  679.  Abatement  and  revivor.  ''If  the  claimant  die 
pending  the  suit,  his  death  may  be  suggested  on  the  record,  and 
his  proper  representative  may,  on  motion,  and  on  filing  a  duly 
authenticated  copy  of  the  record  of  his  appointment  as  executor 
or  adminisirator  may  be  admitted  to  prosecute  the  suit  without 
special  leave,  but  subject  to  the  objection  of  the  defendants 
either  before  or  at  the  trial."  ^  "On  the  death  of  a  sole  claim- 
ant, if  his  executor  or  administrator  does  not  come  in  and  prose- 
cute the  action,  as  provided  in  Rule  35,  on  or  before  the  first 
ten  days  of  the  next  term  after  the  suggestion  is  made,  the  case 
may  be  dismissed,  provided  the  Attorney-General  slnill  liave 
served  notice  upon  the  attorney  of  record  in  the  case  three 
months  at  least  before  the  commencement  of  such  term."  ^ 
Where  there  is  a  dispute  as  to  the  proper  party  to  revive,  the 
proceedings  may  be  stayed  till  the  determination  of  the  State 
Court  of  probate.^ 

§  680.  Discontinuance  and  withdrawal  of  papers. 
A  (dainiant  cannot  dismiss  his  own  suit  wilhont  the  consent  of 
his  attorney  or  the  permission  of  the  court.^     When  two  suits 

3  Ct.  f'l.  Rtile  45.  3  C'osgrove    Adnvx     v.    IT.    S.,    ,33 

4Ct.  CI.  Hulf  104.  Ct.   fl.    1(17. 

§070.     1  n.  (1.  Riilf  35.     Scf"  Ct.  §  r.80.     1  Rodfield's    Case,    27    Ct. 
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Iiavr  hoou  broiiiiiit  upon  the  sjinic  clniin,  tliat  fii'St  liroiialit  imist 
first  ho  trictl,  unless  it  is  disi'diit  imitMl  1)\  jicniiissio!!  of  the 
ctMirt.^  "Auv  person  li:i\iiiii'  :iii  interest  wishing  to  sco  anv 
papers  on  tile  in  the  ek>rk's  ottiee  will  apply  therefor  to  the  chief 
or  assistant  elerk.  No  papers  shall  be  permanently  withdrawn 
or  tetn]Hirarily  taken  out  of  the  (derk's  office  except  on  motion 
tor  iidoj  c-anse  shown,  and  npon  snch  terms  as  the  court  or  a 
judiie  may  order.'' ' 

§  681.  Trials  in  Court  of  Claims.  "The  Court  of  Claims 
shall  hold  one  annual  session  at  the  city  of  AYashinglon^  begin- 
ing  on  the  first  Monday  in  December  and  continuing  as  long  as 
may  he  necessary  for  the  prompt  disposition  of  the  business  of 
the  court.  Any  three  judges  of  said  court  shall  constitute  a 
(piorum,  and  may  hold  a  court  for  the  transaction  of  business. 
Prodded,  That  the  concurrence  of  three  judges  shall  be  neces- 
sary to  the  decision  of  any  case."  ^  "When  the  claimant  has 
closed  his  evidence  he  shall  enter  the  case  in  the  Notice  Book 
kept  by  the  clerk.  Where  the  defendants  have  closed  their  evi- 
dence they  shall  enter  the  fact  in  the  Notice  Book,  and  as 
soon  thereafter  as  the  claimant  shall  file  the  re(piests  for  facts 
and  brief,  as  required  by  Rule  85,  and  note  the  same  upon  tlie 
Notice  Book,  the  case  shall  be  placed  upon  the  Trial  Calendar. 
The  taking  of  testimony  by  either  party  shall  be  deemed"  closed 
upon  the  filing  of  a  brief,  and  therafter  no  witness  shall  be  re- 
examined or  other  testimony  taken  by  such  party  without  leave 
of  court  on  motion  showing  reasons  therefor.  The  Calendar 
will  be  made  up  at  the  beginning  of  every  term  and  cases  will 
be  jjlaeed  thereon  in  the  order  in  which  they  are  ready.  At  the 
end  of  each  month  cases  which  have  subsequently  become  en- 
titled to  be  placed  upon  the  (^alendar  will  be  placed  at  the  foot. 
Defendants  are  expected  to  prepare  their  defense  and  to  file 
briefs,  so  far  as  practicable,  in  the  order  of  the  entry  of  eases  in 
the  Notice  Hook.  Shonld  defendants  unreasonably  delay  the 
preparation  of  the  defense,  claimants  may  move  that  the  case  he 
placed  upon  the  Calendar."^  ''Such  request  must  be  in  the 
following  terms:  'The  claimant,  considering  the  facfs  Iterein- 
ufter  set  forth  to  he  proven,  and  deeming  them  material  to  the 

2  Ibid.  at  I..  1087.  re-enacting  V.  S.  R.  .«., 

act.  Ci.  Rule  112.  §  10.50. 

§  681.     l.Tii.I.  Code.  ?  1.38,  .30  St.  act.  CI.  Rule  00. 
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due  presentation  of  this  case  in  the  findings  of  fact,  requests  tlie 
court  to  find  the  same  as  folloivs.'  Following  this  request  iiuist 
be  a  statement,  in  the  form  of  distinct  numbered  propositions, 
of  the  facts  which  the  party  desires  to  have  found;  and  each 
proposition  must  be  so  prepared  with  respect  to  its  length,  sub- 
ject, and  phraseology,  that  the  court  may  conveniently  pass  upon 
it;  and  they  must  be  so  arranged  as  to  present  a  concise  state- 
ment, in  orderly  and  logical  sequence,  of  the  whole  case,  as 
the  party  desires  it  to  appear  in  the  findings  of  fact.  Sub- 
joined to  each  proposition  must  be  references  to  the  pages  of 
the  record  or  to  the  imprinted  evidence  relied  on  in  its  sup])ort ; 
but  no  evidence  must  be  set  out.  Documents  which  may  enter 
into  the  findings  of  fact  need  not  be  presented  in  the  statement. 
but  may  be  referred  to  therein  by  the  pages  of  the  record."^ 
''The  defendants,  within  thirty  days  after  the  filing  of  the 
Claimant's  brief  and  request  for  finding  of  fact,  shall  file  their 
printed  brief  and  request  for  finding  of  facts,  and  should  indi- 
cate the  requests  on  the  claimant's  part  to  which  no  objection 
is  made.  The  defendants  shall  furnish  the  claimant  with  ten 
copies  of  such  printed  brief  and  request  for  findings  of  facts, 
to  be  used  in  making  up  the  trial  record,  and  shall  file  fifteen 
copies  in  the  clerk's  office.  If  the  claimant,  by  leave  of  court, 
has  filed  six  typewritten  copies  of  his  brief  and  requests,  as 
provided  for  in  Rule  85,  the  defendants  may  also  file  type- 
written copies.  If  the  defendant's  brief  contains  statements  of 
fact  which  the  claimant  controverts,  he  must  file  a  reply  brief; 
otherwise  it  will  be  assumed  that  he  concedes  the  facts  stated. 
Where  claimant's  requested  findings  are  not  agreed  to,  the  de- 
fendants will  point  out  specifically  their  objections  to  each 
finding,  and  suggest  any  changes  therein  they  may  desire.  After 
this  is  done,  defendants  may  request  such  additional  findings  as 
tliev  deem  material.  Such  request  must  be  in  form  aiul  siih- 
stance  like  that  required  of  the  claimant  by  the  next  preceding 
rub'."*  ''The  attorney  of  each  party  shall  append  to  his  brief 
a  table  of  depositions,  letters,  documents,  or  other  papers  wliidi 
he  nuiy  offer  in  evi(kmce  on  tho  irial.  willi  references  to  the  pages 
of  the  record,  and  if  they  be  not  of  the  paged  record,  then  to  the 
places  where  tlicv  may  be  found." 
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'"If  tlio  claiinaiit  nogUn't,  for  two  vcni's  niter  filiiiu'  his  pe- 
tition, t<»  close  his  proof  ;iiul  ix'wc  notice  to  the  Attoruey-den- 
eral,  as  rotpiirod  hy  \l\\\r  IH),  the  (h'i'euihiiits  may  phiee  the  ease 
on  the  Trial  Calendar;  and  after  thirty  days'  notice  to  the 
attorney  of  record,  or  if  there  he  no  attorni'V  of  record,  then 
to  the  elainiant  at  liis  last  known  place  of  residence,  they  nuiy 
move  to  dismiss  sneli  ease  for  nonprosecntion.  This  rnle  shall 
also  apply  to  eross  actions  hy  the  defendants  against  elainiant. 
All  deniui-rers.  ])h>as,  and  motions  that  have  h(H'n  on  the  Law 
(.'alendar  for  two  years  nniy,  on  motion  of  either  party,  be  sub- 
mitted ;  and  upon  failure  so  to  do  such  motion  shall  be  placed 
on  a  calendar  to  be  known  as  the  'Stet-Calendar.'  If  there- 
after for  a  jieriod  of  two  years  nothing-  further  has  been  done 
toward  the  disposal  of  the  motion,  the  (derk  is  ordercnl  to  strike 
the  same  from  the  files.  No  case  on  the  'Stet-Calendar' 
shall  be  restored  to  the  Law  Calendar  until  briefs  have  been 
filed  by  both  parties  and  thev  are  ready  to  dispose  of  the  same. 
Xo  case  on  the  'Stet-Calendar'  need  be  printed."  ®  'AVhen- 
ever,  in  any  case  which  the  claimant  has  iiot  |)nt  on  the  ( -alen- 
dar,  it  shall  be  shown  to  the  court  on  motion  that  an  early  de- 
cision thereof  is  mportant  to  the  interests  of  the  Government, 
the  case  may,  in  the  discretion  of  the  court,  be  placed  on  the 
Calendar  by  the  defendants."''^  "JSTo  case  in  which  a  printed 
record  is  required  will  be  heard  unless  the  claimant  makes  up 
in  book  form  and  has  ready  at  the  time  of  trial  a  complete 
record  of  the  case,  consisting  of  the  printed  pleadings,  evidence, 
and  requests  for  facts  and  briefs,  paged  consecutively.  All  cita- 
tions from,  or  references  to,  such  pleadings,  evidence  and  briefs 
must  be  l)y  the  consecutive  paging  of  such  book.  Each  book 
shall  contain  on  the  first  page  thereof  a  complete  index  of  its 
contents.  At  the  time  of  trial  of  the  case  the  claimant  shall 
furnish  a  copy  of  such  printed  record  to  each  member  of  the 
court,  and  shall  furnish  one  copy  for  the  defendants  and  de- 
liver one  copy  to  the  bailiff  for  binding.  This  rule  shall  also 
apply  to  cases  su1)mitted."  * 

§  682.  References  by  Court  of  Claims.  The  Court  of 
Claims  cannot  delegate  its  powers.  Imt  may  refer  cases  involv- 
ing complicated  accounts  and  facts  to  a  special  commissioner  to 

ect.  Cl.  Ihilc  02.  set.  CI.  Rule  90. 

•y  Ct.  Cl.  Rule  93. 
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state  the  accounts,  marshal  the  assets,  and  adjust  the  losses.^ 
^Yhe^e  several  persons  seek  to  recover  the  proceeds  of  property 
from  a  common  fimd,  a  reference  is  proper.^  If  the  claimant's 
neglect  to  furnish  items  makes  a  reference  necessary,  he  must 
bear  the  expense.^  ISTotice  of  a  reference  must  be  given  to  all 
parties  thereto.*  Exceptions  should  be  taken  if  a  party  is  not 
satisfied  with  the  commissioner's  findings.^ 

§  683.  New  trials.  "When  a  judgment  is  rendered  against 
any  claimant,  the  court  may  grant  a  new  trial  for  any  reason 
which,  by  the  rules  of  common  law  or  chancery  in  suits  be- 
tween individuals,  would  furnish  sufficient  ground  for  granting 
a  new  trial."  ^  ''The  Court  of  Claims  at  any  time  while  any 
claim  is  pending  before  it,  or  on  appeal  from  it,  or  within  two 
years  next  after  the  final  disposition  of  such  claim,  may,  on 
motion,  on  behalf  of  the  United  States,  grant  a  new  trial  and 
stay  the  payment  of  any  judgment  therein,  upon  such  evidence, 
cumulative  or  otherwise,  as  shall  satisfy  the  court  that  any 
fraud,  wrong,  or  injustice  in  the  preiuises  has  been  done  to  the 
United  States;  but  until  an  order  is  made  staying  the  payment 
of  a  judgment,  the  same  shall  be  payable  and  paid  as  now  pro- 
vi<lc(i  l)y  law.''^  "A  new  trial  will  not  be  granted  where,  upon 
the  whole  case,  justice  has  been  done  between  the  parties 
and  the  judgment  is  substantially  right,  althougli  there 
may  have  been  some  mistakes  committed  at  the  trial.  Tn 
cases  transmitted  to  the  court  by  Congress  or  cither  House, 
or  a  committee  thereof,  or  by  the  head  of  a  Dopratment, 
under  the  acts  of  March  3,  1883,  ch.  110,  (1  Supp.  R.  S., 
2d  ed.,  403),  and  March  3,  1887,  ch.  359  (1  Supp.  K.  S., 
2d  ed.,  559),  and  in  cases  under  the  French  Spoliation  Act 
of  Januiiry  20,  1885,  ch.  25,  (1  Supj).  V,.  S.,  2d.  ed,  471). 
motions  for  new  trials  will  not  be  entertained  aftci'  the 
findings  have  been  reported  as  required  by  law."        ''A  motion 

§  682.     1  Intermingled  Cotton       at  L.   TOST,  ro-onactin^r  V.  S.   R.  S., 

Caspfl,  92  U.  S.  fi.il,  23  L.  rd.  7.-)fi.       §   !"«"•     ^''''  ^  ^~^'  '"'}»'"■ 

2  l-.THons  V.  U.  S.,  10  Ct.  CI.  mi-  2  ii,i,i..    §    175.    rc-onactin<;   U.    S. 

Crowell  V.  U.  S.,  0  Lt.  01.  2.i.  xi      t    i-        I^         i„ 

X,    ^     .  r..    ^,    -...T  chiiins    under    the    Indian    Depreda- 

8  ,IonPS  V.  U.  S.,  4  Ct.  CI.    \'u.  ^.  ;   i,     f  ai       i    ■>    loni     on  Qf 

tions  .Act  of  Marc'li   .5,    I8!»l,  in  fet. 

*Tl>id.  .^^   ,     Sol:    Sanderson   v.  U.  S.,  210 

6P.riKl>t  V.  r.  S.,    12  (  t.  CI.  f.tO.       u.  S.  108. 

§  08.3.     iJiid.  Code.  §  174,  :}0  St.  8  Ct.  CI.  Rule  105. 


2;UG  col  ur  OK  n.AiMs.  [^   (ISI) 

for  a  new  (rial,  other  than  uinh'r  Ivcvisrtl  Staintcs,  scctu)U 
108S,  iimst  ho  fonmhHl  upon  one  or  more  of  \\\o  folltnviuii; 
iiToiuids:  First.  oriMV  of  fact  ;  socoiKh  cn-or  of  law;  and  third, 
iiowly  disoovcri'il  tn'idiMU'o.  It  must  ho  iii.-idc  at  th(>  tci'ni  in 
whieh  the  jmliiinent  is  rciidci'od."*  "A  uintion  founded  upon 
an  fi'ror  of  faet  must  specify  with  ininuteiiess  the  fact  or  facts 
which  are  reiiarded  as  erroneously  found  or  erroneously  omitted 
to  he  found  hv  tlu^  court,  with  full  reference  to  the  evidence 
wliieh  is  relied  (Ui  In  support  the  motion."  ^  ''A  motion  founded 
upon  error  of  law  must  specify  with  like  niinnteness  the  points 
upon  which  the  conrt  is  supposed  to  have  erred,  with  references 
to  the  authorities  relied  upon  to  sujjport  the  motion."^  ''A 
motion  hy  the  clainumt  upon  the  gronnd  of  newly-discovered 
evidence  will  not  he  entertained  unless  it  appear  that  the  new^- 
ly-discovered  evidence  came  to  the  knowledge  of  the  chi'-nant, 
his  attorney  of  record,  or  counsel  after  the  trial  and  hcfore  the 
motion  was  made;  that  it  was  not  for  want  of  due  diligence  that 
it  did  not  sooner  come  to  his  knowdedge;  that  it  is  so  material 
that  it  wonld  prohahly  produce  a  different  jndgment  if  the  new 
trial  were  granted ;  and  that  it  is  not  cumulative.  Such  motion 
must  be  accompanied  by  the  affidavit  of  the  claimant  or  his  at- 
torney of  record,  setting  forth — ''First.  The  facts  in  detail 
which  the  claimant  expects  to  be  able  to  prove,  and  whether 
the  same  are  to  be  proved  by  witnesses  or  by  documentary  evi- 
dence. Second.  The  name,  occupation,  and  residence  of  each 
and  every  witness  whom  it  is  proposed  to  call  to  prove  said 
facts.  Third.  That  the  said  facts  \vere  unknown  to  either  the 
claimant  or  his  attorney  of  record,  and,  if  other  counsel  was 
employed  at  the  trial,  were  unknown  to  such  counsel,  until  after 
the  close  of  the  trial.  Fourth.  The  reasons  why  the  claimant, 
his  attorney  of  record,  or  counsel  could  not  have  discovered 
said  evidence  before  the  ti'ial.  by  due  diligence."'  ''Such  mo- 
tion for  a  new  trial  must  also  be  accompanied  by  the  brief  of  the 
moving  party,  a  copy  of  which  must  be  served  upon  the  opposing 
party,  who  must  within  30  days  thereafter  file  his  brief  in  re- 
sponse thereto.  The  issue  thus  raised  will  be  considered  by  the 
judges  in  conference  upon  such  briefs  and  affidavits,  if  any,  and 
will  then  be  decided  or  sent  to  the  Law^  Calendar  for  argu- 

4Ct.  CI.  Rule  lOG.  eCt.  CI.  ■Rule  108. 

6Ct.  CI.  Rule  107.  'Ct.  CI.  Rule  109. 
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ment."  ^  A  misunderstanding  as  to  a  suppos(?d  agreement  To 
have  a  case  abide  the  result  of  an  appeal  from  another  judg- 
ment is  a  ground  for  granting  a  new  trial.^  It  has  been  held 
that  a  delay  of  three  years  is  a  sutficient  reason  for  denying  a 
motion  by  the  claimant  for  a  new  trial. ^°  A  motion  for  a  new 
trial,  after  an  interlocutory  decree,  may  be  made  more  than  two 
years  subsequently  to  the  decree,  when  final  judgment  has  not 
been  entered. ^^  The  court  may  grant  a  new  trial  after  an  ap- 
peal, provided  the  record  has  been  returned.^^ 

It  has  been  held  that  the  claimant  cannot  move  for  a  new  trial 
after  the  record  has  been  sent  to  the  Supreme  Court  upon  ap- 
peal ;  ^^  nor  in  a  Congressional  case  after  the  case  has  been  re- 
ported by  the  co\irt  to  Congress ;  ^*  but  when  another  bill,  involv- 
ing the  same  claim,  has  been  subsequently  referred  to  the  court 
by  a  House  of  Congress,  that  operates  to  return  the  findings  to 
the  Court  of  Claims,  which  thereupon  regains  jurisdiction,  and 
may  grant  a  new  trial  upon  proof  of  fraud.^* 

A  new  trial  may  be  granted  on  motion  of  the  United  States, 
Avithin  two  years  after  the  "final  disposition"  of  the  claim,  al- 
tliough  the  judgment  of  the  court  has  been  affirmed  and  the  man- 
date of  affiruuince  filed. ^^  The  words  "final  disposition''  menu 
the  final  determination  on  appeal,  if  taken,  or  if  there  is  none, 
then  its  final  determination  in  tlie  Court  of  Claims.^'  The 
Court  of  Claims  has  the  right  to  dotevuiiiic  whether  or  not  the 
motion  for  a  new  trial  was  made  in  time,  aud  its  decision  is  not 
subject  to  review  if  it  has  jurisdiction  to  act.^®  A  motion  on  l)o- 
half  of  tlie  United  States  need  not  be  disposed  of  within  two 
vears.^^    A  motion  for  a  new  trial  on  behalf  of  the  United  States 

set.  Cl.   Itiilc   1  in.  Clicrokee   Nation    v.    Wliiiniirc,    22.^ 
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may  hv  lujulo  whiU^  an  apju^al  is  pciKliiiii,-  in  the  SujircnK"  (\Mirt, 
aiul  that  t'durt  will  not  dismiss  an  appc^al  because  of  snch  luo- 
tien;  unless  the  niotion  is  i;ranleil  and  a  new  trial  Mrijercd.^" 
The  riiiht  et"  the  I'nited  States  to  move  for  a  new  trial  is 
aualoii'ous  to  the  riii'ht  of  an  individual  to  file  a  hill  of  review  in 
ehaneery  to  set  aside  a  t'ornier  decree,  or  a  hill  iinpeachiuG^  a  tle- 
cree  f(U*  fraud. ^^  Xeitiu-r  the  lack  of  dilijj,ence  nor  the  laches  of 
the  otlic(U-s  of  ii'overnment  is  sutiicient  cround  for  a  new  trial. ^'^ 
A  new  trial  on  motion  of  the  United  States  will  be  granted,  if  it 
appears  prima  fdcie  that  wrong-  had  been  done  the  govern- 
ment.*' The  fact  that  the  anionnt  involved  in  a  cause  pre- 
cludes an  a})peal  is  no  reason  for  a  new  trial, '^^  A  ncnv  trial 
will  not  be  granted  because  a  party  failed  to  communicate  to 
his  attorney  essential  evidence ;  *^  nor,  if  new  evidence  could 
have  been  discovered  with  due  diligence  before  the  first  trial;*® 
nor  beause  the  claimant  was  insane  at  the  first  trial,  and  has 
since  been  restored  to  health,  in  the  absence  of  other  sufficient 
reasons ;  *'  nor  for  new  evidence  which  is  merely  cumulative ;  *' 
nor  if  the  new  evidence  is  merely  such  as  impeaches  the  char- 
acter or  credit  of  the  witness;  *^  nor  for  an  omission  of  the  court 
to  find  a  fact,  which,  if  found,  would  not  control  the  case.'"  Mo- 
tions analogous  to  motions  to  set  aside  a  verdict  because  con- 
trary to  the  weight  of  evidence  will  not  be  allowed  as  a  matter 
of  right. '^  A  rehearing  on  a  point  presented  and  considered  in 
the  argument  and  disposition  of  the  case,  will  not  be  granted 
unless  desired  by  one  of  the  judges  who  rendered  judgment.'* 
If  it  appears  that  newly-discovered  evidence  may  change  the 

20  L'.    S.    V.    Ayres,    9    \\all.    GU8,  25  Armstrong  v.   U.   S.,   (5    Ct.   CI. 

19  L.  ed.  625;   s.  c.  as  Avers  v.  U.       220. 

S...   5   Ct.   CI.   712;    U.  S.   v.   Young,  26  Garrison  v.  U.  S.,  2  Ct.  CI.  382; 

94  r.  S.  2.58,  24  L.  ed.  l.)3.  s.  c.,  7  Wall.  688,  19  L.  ed.  277. 

21  A'x  />a//e  Russell,  13  Wall.  t;()4,  27  B,-aniliall    v.    U.    S.,    6    Ct.    CI. 

20  L.  ed.  032.     See  supra,  §§  441!-       238. 

4.51.  28Silvey  v.  U.  S.,  7  Ct.  CI.  305; 

22  Child  V.  U.  S.,  6  Ct.  CI.  44.  Pa  van  v.  U.  S.,  15  Ct.  CI.  56. 

23  Douglas    v.    U.    S.,    11    Ct.    CI.  29  Payan  v.  U.  S.,  15  Ct.  CI.  56. 
0.55;  Ayers  v.  U.  S.,  5  Ct.  CI.  712;  30  Hliiiie  v.  U.  S.,  15  Ct.  CI.  59. 

s.  c.  as  U.  S.  V.  Ayres,  9  Wall.  608,  3i  Calhoun    v.    U.    S.,    14    Ct.    CI. 

19  L.  ed.  625;   Tait  v.  U.  S.,  5  Ct.  193. 

CI.  638.  32Fendall    v.    U.    S.,    12    Ct.    CI. 

24  Deeson  v.  U.  S.,  5  Ct.  CI.  626.  305. 
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basis  of  the  judgment  and  entitle  the  partv  to  a  review  on  the 
law,  a  new  trial  may  be  granted ;  ^^  or  if  a  motion  because  of 
newlv-diseovered  evidence  appeals  to  the  court's  sense  of  jus- 
tice, and  shows  the  existence  of  strong  prima  facie  reasons  for 
doubting  the  correctness  of  a  finding,  a  rehearing  will  be  grant- 
ed on  that  point,^*  and  the  findings  may  be  amended  for  the  bet- 
ter information  ©f  the  Supreme  Court  without  changing  the  re- 
sult below.^^  When  the  claimant's  affidavit  on  the  motion  for 
a  new  trial  shows  that  the  witness  on  whom  he  relies  is  in  the 
government  employ,  he  may  be  excused  for  not  presenting  his 
affidavit. ^^  When  a  case  has  been  dismissed  for  want  of  prose- 
cution, it  will  not  be  reinstated  unless  the  petition  states  a  cause 
of  action.^'^ 

Ex  j)arte  testimony  admitted  on  the  hearing  of  a  motion  is 
sufficient  to  warrant  the  granting  of  a  new  trial. ^®  If  an  unsat- 
isfied judgment  which  might  have  been  pleaded  as  a  set-off  ex- 
isted, but  was  unknown  to  the  defendant's  attorney  at  the  trial, 
it  is  cause  for  a  new  trial.''  A  new  trial  cannot  be  granted  to 
the  United  States,  because  certain  evidence  which  was  not 
deemed  material  was  not  offered  on  the  first  trial;  nor  if  al- 
lowed, it  will  enable  the  defendant  to  interpose  a  technical  de- 
fense against  a  just  claim.*"  An  error  of  law  which  mav  be 
corrected  on  appeal  is  not  a  ground  for  a  new  trial. '*^ 

§  684.  Judgments  in  Court  of  Claims.  "Any  person 
who  corriii»tly  jtractices  ov  attL'mi)ts  to  practice  any  fraud 
against  the  United  States  in  the  proof,  statement,  establishment, 
or  allowance  of  any  claim,  or  of  any  part  of  any  claim  against 
the  United  States,  shall  ipso  facto  forfeit  the  same  to  the  Gov- 
ernment; and  it  shall  be  the  duty  of  the  Court  of  Claims,  in 
sucli  cases,  to  find  specifically  that  such  fraud  was  practiced 
or  attempted  h)  he  practic('(l,  and  thcrciijxiii  to  gixc  judgment 
that  such  claim  is  forfeited  to  the  Government,  and  that  the 
claimant  be  forever  hai-red  from  prosecuting  the  same."  ^     Such 

33  Miirpliy  V.  L.  S.,  IT)  Ct.  (1.  217.  38  Avers  v.  U.  R..  o  Ct.  CI.  712. 

3*  II. ill.  39(l,il,|s  V.   District  of  Colmiil.ia, 

85  .Tapper  v.  l^  S.,  3.3  Ct.  CI.  214.  10  Ct.  Ci.  Xil. 

36  Miirpliy  v.  U,  S.,  15  Ct.  CI.  217.  «  K,>ni  v.  U.  S.,  18  Ct.  CI.  02,  70 

87  Whitney  v.  U.  S.,  18  Ct.  CI.  1!);  41  Kalcr  v.  I'.  S.,  5  Ct.  CI.  70S. 

Florea    v.    U.    S.,    18    Ct.    CI.    352;  §   (;.S4.     l  .Tud.  Code,  §  172.  3(1  St. 

Wade  V.  U.  S.,  21   Ct.  CI.  141.  at  I.   1(IS7.  re-enacting  U.  S,  R.  S., 
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•A  tiiwlini:- in;iy  ho  iikkK'  ujniii  ;i  new  li'ial.  ;ilt!i(Uii:1i  tlic  nriiiinnl 
jiuljiiiu'Ut  luis  bi'cii  |i;ii(l.  iiinl  llic  cl.'iiiii.Miit  fails  lo  ni>pcai'.^ 
"No  intoivst  shall  I'r  allowed  on  aiiv  claiiii  up  td  tlic  time  of 
iho  roiulition  i>t"  jiulmiiciil  tlicrcdu  liv  ilic  ( 'mirt  of  ('laiiiis,  \iti- 
less  upon  a  contract  t^xpi'cssly  stipulating:  lor  llic  payment  of 
intci'cst."'  "In  cases  wIum-c  the  judLiiucnt  ap]»eale(l  fi'oiii  is  in 
favor  (^f  the  chiiniant,  and  the  same  is  allirmed  hy  the  Supremo 
Tonrt,  interest  thereon  at  the  rate  of  live  per  centum  shall  he 
allowed  from  the  (hite  of  its  ]ireS(Milation  to  the  Secretary  of 
the  Treasury  for  payment  as  aforesaid,  hut  no  interest  shall  he 
allowed  subsequent  to  the  atHrnianee,  nnless  presented  foi'  pay- 
ment to  the  Secretary  of  the  Treasury  as  aforesaid."  *  A\'liere  a 
claim  was  referre(l  under  a  s])(M'iaI  acl  to  the  (^)urt  of  ('hums 
to  be  determined  acciu-ding'  to  the  I'ldes  and  regulations  here- 
tofore adopted  l)y  the  United  States  in  settlement  of  like  cases, 
in  which  interest  had  been  allowed,  it  was  held  that  interest 
mio'ht  be  allowed  when  previonslv  allowed  bv  (^onc'ress  in  the 
adjnstment  of  like  cases.^  Where  a  factor  had  filed  a  claim 
against  the  proceeds  of  captured  or  abandoned  property,  which 
exceeded  his  original  claim,  it  was  held  that  he  might  be  allowed 
interest  up  to  the  time  of  the  rendition  of  the  judgment.* 
Interest  on  a  jiidginent  begins  to  run  when  a  certified  copy  is 
presented  for  payment,  and  ceases  when  the  mandate  of  aliirm- 
ance  is  issued  or  ordered  to  be  issued.^  Tt  has  been  ludd  that 
the  amount  of  judgment  cannot  be  corrected  after  its  satisfac- 
tion, even  thongh  there  was  an  arithmetical  error  in  the  court's 
opinion.* 

'^Any    final   judgment    against   the   claimant    on    any    (daim 

§  1086.     For  a  form  ..f  a  Jn<l-niu'iit  5  V.  S.  v.  MoKcp,  m  U.  S.  442.  2.3 

in  such  a  case,  see  Pcvtlunul  v.  IT.  S,  L.  od.  :i2(\;  s.  c.  as  McKee  v.  U.  S., 

10  Ct.  CI.  60],  and  U.  S.  v.  Moore,  3  10  Ct.  CI.  208  and  231. 

MacA.  220,  233.  evillalonga   v.  TT.   R..    10   ft.   CI. 

ZPeycliaud    v.    U.    S.,    16    Ct.    CI.  428;  s.  c.  as  U.  S.  v.  Villalonffa,  23 

(iOl.     "  Wall.  35,  23  L.  ed.  64. 

3.Jud.   Code,   §   177,   36   St.   at  L.  ?  IIol)b.<^  v.  U.  S..   10  Ct.  CI.  220. 

1087,  re-enacting  U.  S.  R.  S.,  §  1001  ;  Interest  was  allowed  under  the  gen- 

Tlobbs  V.  U.  S.,  19  Ct.  CI.  220;  Til-  eral    terms   of   a    special    statute    in 

son  V.  U.  S.,  100  U.  S.  43,  25  L.  ed.  U.  S.  v.  Old  Settlers.  148  U.  S.  427, 

543:  Harvey  v.  U.  S..  113  U.  S.  243,  478.  37  L.  ed.  500.  510. 

28  L.  ed.  087.  »  Russell  v.  C.  S.,  15  Ct.  CI.  168. 

4U.  S.  R.  S..  §   1000. 
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persecuted  as  provided  in  this  chapter  shall  forever  bar 
any  further  claim  or  demand  against  the  United  States 
arising  out  of  the  matters  involved  in  the  controversy."  ^ 
It  has  been  held  that  this  section  relates  only  to  judgments 
upon  the  merits,  and  does  not  change  the  rule  of  common  law, 
nor  docs  it  do  more  than  attach  to  final  judgments  the  conclu- 
siveness which  the  common  law  ascribes  to  theni.^°  A  jtidginent 
sustaining  a  demurrer  to  a  petition  which  failed  to  allege  the 
necessary  facts  does  not  bar  an  action  founded  upon  a  petition 
which  alleges  such  fact."  A  judgment  in  favor  of  the  United 
States  on  a  suit  for  a  breach  of  covenant  to  furnish  specified 
freight  for  transportation  does  not  bar  an  action  for  the  con- 
sideration agreed  to  be  paid  for  the  freight  actually  trans- 
ported,^^ 

A  final  judgment  is  conclusive,  although  the  Supreme  Court 
subsequently  reverses  a  similar  judgmeut,  and  holds  that  the 
decision  of  the  Court  of  Claims  in  the  case  in  question  was 
erroneous. ^^  An  action  for  rent  due  in  instalments  may  be 
brought  as  frequently  as  the  respective  suuis  become  due,  and 
a  judgmeut  in  a  stiit  for  one  instalment  will  not  bar  a  suit 
to  recover  rent  not  due  at  the  time  when  the  tirst  petition  was 
fiU^d.^*  A  judgment  of  the  Court  of  Claims  from  which  an 
api)eal  is  taken,  is  not  a  final  judgment  within  the  meaning  of 
the  statute.^*  When  a  claimant  has  consented  to  a  judguient 
against  him  on  a  general  demurrer,  he  cannot  siibsequently  sue 
on  the  same  cause  of  action  with  substantially  the  same  aver- 
ments.^® 

'*In  all  cases  of  final  judgments  l)y  the  (  oiirt  of  Claims,  or. 
on  appcah  hy  the  Supreme  (Jourt.  whci-c  ihe  same  are  alfirmed 
in  favor  of  the  chiimaul.  the  sum  due  tlici'chy  >hall  be  ]iaid  out 
of  any  general  appropriation  made  by  hiw  for  the  payment  aud 
satisfaction  of  private  claims,  on  lu-csentation  to  the  Secretaiy 
of  tlie  Treasury  of  a  copy  of  said    iudgnicnt.  ccriificd   l»y  the 

9. hill.    Code.    §    17!>.    ;Ui    St.   at    I..  13  Ortlujin    v.    U    S..   !)   Ct.   CI.    If):}. 

]087.  rf-pnactiiifr  U.  S.  R.  S.,  §  U)!)3.  H  Cross   v.    U.   S.,    14   Wall.   47!), 

lOSpic.T  V.   r.  S..  a  Ct.  (1.  :i4.  -JO    I.,    cl.    7-21:    s.    c,    8    Ct.    CI.    1; 

ll'lt.i.l.  ,s.  c,  .')  Ct.  (1.  SS. 

12  Slir.wshiny    V.    r.   S..   !)   Ct.    (1.  ISCrccii   v.   l.  S..    IS  Ct.  CI.  !»:{. 

2(J3.  IG  l',,rt.T   V.   f.  S.,  20  Ct.   CI.  307. 
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clork  itf  the  (\mrt  oi  (laiiiis,  and  siiiiunl  bv  (lie  cliicf  justice^ 
or.  in  hi;?  absiMn-o.  liv  the  prosidini;'  ju(l_i;v  of  said  i-oiirt/'  ^"^ 

Aj>pi-(ipriaiii»n  aiMs  nsuallv  ]ii'o\'ido  that  iin  jiid:L!nicnt  shall  be 
paid  nntil  ibc  riulit  nl"  apiu'al  lias  cxiiirrd.^*  An  a])poal  from  a 
jiuliiinont  before  ihe  riiilit  to  ai)pi>al  has  cxpirt-d  is  not  vacated 
bv  tlu'  appropriation  by  CongTess  of  the  anidnnt  lo  pay  the 
jiuliiuieiit.^^  It  has  been  held  that  an  appro])riation  for  the 
payment  of  "private  claims''  means  cdaiins  wliich  the  Execu- 
tive Departments  ha\-e  rejected,  or  over  whicdi  they  have  no 
j\irisdietion ;  and  that  the  appropriation  is  for  debts  not  to  be 
paid  ont  of  the  specific  apjn-opriations.'^" 

"The  jiayment  of  the  amount  ^Ine  by  any  judgment  of  the 
Court  of  Claims  and  of  any  interest  thereon  allowed  by  law,  as 
provided  in  §  1092,  shall  be  a  full  discharge  to  the  United 
States  of  all  claim  and  demand  touching  any  of  the  matters 
involved  in  the  controversy."  ^^  The  Court  of  Claims  has  ju- 
risdiction to  inquire  whether  one  of  its  judgments  has  been 
})roperly  executed.^^ 

§  685.  Costs  in  the  Court  of  Claims.  If  the  United 
States  puts  in  issue  the  plaintiff's  right  to  recover,  the  court  may 
in  its  discretion  allow  the  prevailing  party,  whether  plaintiif  or 
defendant,  costs  from  the  time  of  joining  such  issue.^  The 
costs  include  only  disbursements  for  the  fees  of  witnesses  and 
clerks.^ 

§  686.  Appeals  from  Court  of  Claims.  "An  appeal  to 
the  Supreme  Court  shall  be  allowed,  on  behalf  of  the  United 
States,  from  all  judgments  of  the  Court  of  Claims  adverse  to 
the  United  States,  and  on  behalf  of  the  plaintiff  in  any  case 
where  the  amount  in  controversy  exceeds  three  thousand  dollars, 
or  where  his  claim  is  forfeited  to  the  United  States  by  the  judg- 
ment of  said  court,  as  provided  in  section  one  thousand  and 

17  U.  S.  R.  S.,  §   1089.  Freiiclis.  124  U.  S.  315,  320,  31   L. 

18  See  for  example,  21  St.  at  L.  ed.  471,  472:  s.  c.  as  Freiiiclis  v.  U. 
252,  ch.  234.  S.,  21  Ct.  Ci.  IG. 

19  U.  S,  V.  Jones,  119  U.  S.  477,  22  Pam-To-Pee  v.  U.  S.,  187  U.  S. 
30  L.  ed.  440.  371.  47  L.  ed.  221. 

20  Sweeney  V.  U.  S..  5  Ct.  CI.  285,  §  (i85.     1  .Ind.    Code.    §    152,    re- 
290:    .s.  c,  8  Ct.   (I.    134;    s.  c.   17  enacting  24  St.  at  L.  505,  §  15. 
Wall.  75,   21    L.  ed.  575.  2  .lud.  Code.  §  170,  re-enacting  24 

21  U.  S.  R.  S..  §  1092.     See  Hobbs  St.  at  L.  505.  §  15. 
V.   U.   S.,   19   Ct.   CI.   220;    U.   S.   v. 
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eighty-nine."  ^  The  following  rule  regulates  the  practice  in 
such  appeals :  "In  all  cases  hereafter  decided  in  the  Court  of 
Claims  in  which,  by  the  Act  of  Cougress,  such  appeals  are  al- 
lowable, they  shall  be  heard  in  the  Supreme  Court  upon  the 
following  record,  and  none  other:  1.  A  transcript  of  the  plead- 
ings in  the  case,  of  the  final  judgment  or  decree  of  the  court, 
and  of  such  interlocutory  orders,  rulings,  judgments,  and  de- 
crees as  may  be  necessary  to  a  proper  review  of  the  case.  2.  A 
finding  by  the  Court  of  Claims  of  the  facts  in  the  case  estab- 
lished by  the  evidence  in  the  nature  of  a  special  verdict,  but 
not  the  evidence  establishing  them ;  and  a  separate  statement 
of  the  conclusions  of  law  upon  said  facts,  upon  which  the 
court  founds  its  judgment  or  decree.  The  finding  of  facts  and 
conclusions  of  law  to  be  certified  to  this  court  as  a  part  of  the 
record."  ^  "In  all  cases  in  which  judgments  or  decrees  have 
heretofore  been  rendered,  where  either  party  is  by  law  entitled 
to  an  appeal,  the  party  desiring  it  shall  make  application  to  the 
Court  of  Claims  by  petition  for  the  allowance  of  such  appeal. 
Said  petition  shall  contain  a  distinct  specification  of  the  errors 
alleged  to  have  been  committed  by  said  court  in  its  rulings, 
judginent,  or  decree  in  the  case.  The  court  shall,  if  the  specifi- 
cation of  alleged  error  be  correctly  and  accurately  stated,  cer- 
tify the  same,  or  may  certify  such  alterations  and  modifications 
of  the  points  decided  and  alleged  for  error  as,  in  the  judgment 
of  said  court,  shall  distinctly,  fully  and  fairly  present  the 
points  decided  by  the  court.  This,  with  the  transcript  men- 
tioned in  Rule  1  (except  the  statement  of  facts  and  law  there- 
in mentioned),  shall  constitute  the  record  on  which  those  cases 
shall  be  heard  in  the  Supreme  Court."  ^  "In  all  cases  an  order 
of  allowance  of  appeal  by  the  Court  of  Claims,  or  the  chief  jus- 
tice thereof  in  vacation,  is  essential,  and  the  limitation  of  time 
for  f/ranling  such  appeal  shall  cease  to  run  from  the  time  an  ap- 
plieation  is  made  for  the  allowance  of  ap])eal."  *  "In  all  cases 
in  which  either  party  is  entitled  to  ap))eal  to  the  Supreme  Court, 
the  Coni-t  of  Claims  shall  make  and  file  their  finding  of  facts, 
and  tiieir  eonclnsions  of  law  therein,  in  open  court,  before  or  at 

§  (".86.     l.Jiul.    Code.    §    242.    re-  2  Apju-als  from  Ct.  CI.,  Rule  1. 

piiactinp   V.    S.    H.   S..   §    707.     See  SApfifals  from  Ct.  CI.,  Rule  2. 

chapter  on  Writ.s  of  Error  and  Ap-  *  .Appeals  from  Ct.  CI.,  Rule  3. 
peals. 

l-.-.l.  Prae.  Vol.  TIT.— 148. 
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ease,  i>aeli  partv,  al  such  liiiie  hefere  trial  and  in  sneli  form  as 
the  court  niav  preseribe,  shall  snhinil  to  it  a  request  to  liml  all 
the  facts  which  the  ])art_v  ecnisidors  proven  and  deems  material 
to  the  due  presentation  of  the  ease  in  the  iinding-  of  facts.''® 
"Application  for  appeal  to  the  Supreme  Court  of  the  United 
States  from  anv  judgmeut  or  decree  of  this  court  must  be  in 
writing,  and  sig'ued  by  the  claimant  or  his  attorney  of  record, 
if  the  appeal  be  on  his  behalf;  or  if  taken  by  the  United  States, 
it  niust  be  signed  by  the  Attorney-General  or  the  proper  As- 
sistant Attorney-General."  "Sudi  application,  if  made  when 
the  court  is  not  in  session,  must  be  filed  with  the  clerk,  and  t\w 
date  of  filing  the  same  must  be  indorsed  upon  it  and  noted  upon 
the  general  docket." '''  Upon  an  appeal  from  the  Court  of 
Claims  only  questions  of  law  are  involved^  except  under  si)ecial 
statutes.^  'Where  Congress  directs  the  Court  of  (Jlaims  to  take 
jurisdiction  in  equity  of  a  controversy,  the  Supreme  Court 
on  appeal  may  review  the  facts  and  the  evidence  must  be  cer- 
tified with  the  transcript.  Where  both  parties  appeal,  although 
the  items  of  the  disallowance  of  which  the  plaintiff  complains 
amount  to  less  than  three  thousand  dollars,  still  he  may  avail 
himself  of  any  thing  in  the  case  which  properly  shows  that  the 
judgment  in  his  favor  was  not  for  too  large  a  sum;  and  conse- 
quently if  the  appeal  of  the  United  States  is  sustained  in  part, 
the  items  which  were  improperly  disallowed  may  be  set  ofi" 
against  those  which  were  impro]ierly  allowed. ^°     "All  appeals 


5  Appeals  from  Ct.  CI.,  Rule  4. 
Tlie  evidence  should  not  l)e  certified, 
except  under  six^cial  statutes  giving 
tlie  Court  of  Claims  jurisdietion  in 
equity.  U.  S.  v.  Anciens  Estiib- 
lissements,  224  U.  S.  309.  oli  L.  ed. 
778.  For  a  case  wliich  was  remand- 
ed because  the  finding.s  were  insuf- 
ficient, see  Ripley  v.  U.  S.,  222  U. 
S.  144,  56  L.  ed.  131.  A  reply  of 
the  Court  of  Claims  to  a  request  of 
the  e.xecutive  officer  charged  with 
the  execution  of  its  judgment  for  a 
fiirther  opinion,  was  regarded  by 
the   Supreme   Court  as  part  of   the 


decision.  U.  S.  ex  rel.  Lowe  v. 
Fisher,  223  U.  S.  95,  50  L.  ed.  3()4. 

eAjjpeals  from  Ct.  CI.,  Rule  5. 

7Ct.  CI.  Rule  111. 

STalbert  v.  U.  S.,  155  U.  S.  45, 
39  L.  ed.  (34.  This  rule  cannot  be 
obviated  by  certifying  the  evidence 
to  the  Supre;ne  Court.  U.  S.  v. 
Anciens  Establissements,  224  U.  S. 
309,  56  L.  ed.  778. 

9U.  S.  V.  Old  Settlers,  148  U.  S. 
427,  463,  464,  37  L.  ed.  509,  522, 
523.  See  Harvey  v.  U.  S.,  105  U. 
S.  671,  691,  26  L.  ed.  1206,  1213. 

10  U.  S.  V.  Mosby,  133  U.  S.  273, 
281,  33  L.  ed.  625,  628. 
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from  the  Court  of  Claims  shall  be  taken  within  ninety  <lavs 
after  the  judgment  is  rendered."  ^^  AVliere. after  a  decree  of  the 
Court  of  Claims  in  favor  of  the  petitioner,  an  act  of  Congress 
■was  passed,  whereupon  the  court  made  another  decree  granting 
the  same  relief;  it  was  held  that  an  appeal  could  be  taken  with- 
in ninety  days  from  the  time  of  the  entry  of  the  second  decree.*^ 
When-  a  motion  for  a  new  trial  is  duly  made  the  time  to  appeal 
dop>i  not  begin  to  run  until  that  has  bepii  decided. ^^ 

11  Jud.  Code,  §  243.  ro-enacting  U.  12  Cherokee   Nation   v.   Whitmire, 

S.   R.   S.,   §   70S.     But  see  U.  S.  v.  223  U.  S.  108,  56  L.  ed.  370. 

Davis,   131   U.  S.  36,  39,  33  L.  ed.  13  Ibid.,  223  U.  S.  108,  56  L.  ed. 

D3,  94.  370. 
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§  687.  Writs  of  error  and  appeals  in  general.  A  writ  of 
fiTor  is  the  appropriate  ])roei'C'(liiig  for  tlic  review  of  the  jud^- 
lueiit  of  a  court  of  law.^     An  appeal  is  the  appropriate  proceed- 


§  G87.  1  Ward  v.  (Jicjiorv.  7  Pp- 
tors.  (i.S3.  8  L.  ed.  810:  Xational 
Live  Stock  Bank  of  Cliicago  v.  Na- 
tional Bank  of  Goneseo,  203  U.  S. 
29tn  51  L.  ed  192;  Belui,  :\reyer  & 
Co.  V.  Canipl)ell  &.  Go  Tauco.  20.1  U. 
S.  403,  51  L.  ed.  857 ;  Muleiiberg  Co. 
V.  Dyer,  C.  C.  A..  65  Fed.  634 ;  U.  S. 
ex  rel.  Schauffler  v.  Fidelity  &  De- 
posit Co.  of  Maryland,  C.  C.  A.,  147 
Fed.  228:  Kibler  v.  Gulf  Land  & 
Lumber  Co.,  C.  C.  A.,  166  Fed.  861. 
It  has  been  held  that  the  following 
orders,  judgments  and  decrees,  can 
be  reviewed  only  by  writ  of  error 
and  not  by  appeal:  A  fina]  order 
upon  an  application  for  a  manda- 
mus; Ward  V.  Gregory,  7  Pet.  633. 
8  L.  ed.  810;  Muhlenberg  County  v. 
Dyer,  C.  C.  A.,  65  Fed.  634;  Carter 
County  V.  Schmalstig,  C.  C.  A.,  127 
Fed.  126.  A  final  order  or  judg- 
nient  in  a  proceedings  for  seizure 
and  forfeiture  of  land.  Armstrong's 
Foundry  v.  U.  S.,  6  Wall.  766,  18  L. 
ed.  882 ;  or  personal  property.  U 
S.  V.  Emholt,  105  U.  S.  414.  26  L. 
ed.  1077.  A  judgment  in  an  action 
upon  a  promissory  note.  .Jones  v. 
Lavallette,  5  Wall.  579,  18  L.  ed. 
550;  Teeg  v.  Suffert,  C.  C.  A.,  167 
Fed.  125.  See  Price  v.  U.  S.,  C.  C. 
A.,  169  Fed.  791.  In  tlif  last  twd 
cases,     appeals     from     the     C'uited 
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states  Court  for  China  were  dis- 
missed. An  action  in  the  United 
States  Court  of  China  upon  the  bond 
of  a  Consul  General  of  the  United 
States  for  misconduct  in  oilice.  Cun- 
ning]) am  V.  Rodgers,  C.  C.  A.,  171 
Fed.  835.  A  judgment  of  a  Federal 
court  upon  a  legal  cause  of  action  at 
common  law  to  recover  a  sum  of 
money.  Courtney  v.  Pradt,  C.  C.  A., 
160  Fed.  561.  A  judgment  in  an  ac- 
tion for  the  allotment  of  dower,  al- 
though the  ancient  common-law 
procedure  in  sucli  an  action  has 
been  abrogated  by  tlie  laws  of  the 
State.  Parish  v.  Ellis,  16  Pet  451, 
10  L.  ed.  1028.  A  judgment  on  a 
scire  facias  to  enforce  a  forfeited 
recognizance.  Kerr  v.  U.  S.,  C.  C. 
A.,  159  Fed.  428.  A  judgment  of 
the  Court  of  Appeals  of  the  District 
of  Columbia,  allirming  a  final  or- 
der (if  the  Supreme  Court  of  that 
District  wliicli  admitted  to  probate 
and  record  a  certain  writing  as  a 
last  will  and  testament,  after  tiie 
verdict  of  a  jury.  Ormsby  v.  Webb, 
134  U.  S.  47,  33  L.  ed.  SO,'),  or  af- 
ter a  trial  witiiout  a  jury,  Campbell 
V.  Porter,  162  U.  S.  478.  40  L.  ed. 
1044,  or  affii-med  an  ordei'  in  a  pro- 
ceeding to  condemn  land:  .Metro- 
politan R.  R.  (  o.  V.  District.  19.") 
U.  S.  322,  49  L.  ed.  219.     The  judg- 
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iiio  for  the  review  of  the  decree  of  a  court  of  equity  ^  or  ad- 


ment  of  the  Supreme  Court  of  the 
Territory  of  Oklahoma  affirming  a 
judgment  of  replevin,  although  the 
case  was  tried  without  a  jury.  Nat. 
Live  Stock  Bank  of  First  Nat.  Bank, 
•20.-?  U.  S.  296,  51  L.  ed.  192.  A 
judgment  of  the  Supreme  Court  of 
tlie  Philippine  Islands  allirming  a 
judgment  of  the  court  of  land  reg- 
istration dismissing  an  application 
for  registration  of  land.  Carino  v. 
The  Insular  Government  of  the 
Philippine  Islands,  212  U.  S.  449, 
oo  L.  -ed.  594;  Tiglae  v.  Insular 
Government-  of  the  Philippine  Is- 
lands, 215  U.  S.  410,  54  L.  ed.  257. 
A  judgment  upon  an  intervention 
by  third  opposition  vuider  sections 
.395  to  400  of  the  Louisiana  Code  of 
Practice,  by  a  person  claiming  that 
)u-o]K'rty  seized  on  execution  is  ex- 
empt from  seizure  and  sale;  New 
Orleans  v.  Louisiana  Construction 
Co.,  129  U.  S.  45,  32  L.  ed.  007. 
A  judgment  or  decree  of  condemna- 
tion and  forfeiture,  or  dismissing  a 
IIIk'I  praying  seizure  and  forfeiture, 
under  the  Pure  Food  &  Drugs  Act. 
Four  Hundred  and  Forty-three  Cans 
of  Frozen  Egg  Product  v.  U.  S.,  22G 
U.  S.  172,  57  L.  ed.  — ,  U.  S.  v. 
Seven  TTundred  and  Seventy-nine 
Cases  of  Molasses,  C.  C.  A..  174  Fed. 
?.25:  U.  S.  v.  Hudson  Mfg.  Co.,  C. 
C.  A..  200  Fed.  950.  A  judgment  in 
a  criminal  case;  Riuklin  v.  V.  S., 
159  U.  S.  080,  40  L.  ed.  304;  Sena 
V.  U.  S.,  C.  C.  A.,  ]47  Fed.  485.  An 
order  punishing  a  person  for  con- 
tempt of  an  f)rder  in  a  case  at  law 
or  in  f'()iiity;  Coulil  v.  Sessions,  C. 
C.  A..  07  Fed.  lO.T.  But  see  Nassau 
Fl.  i;.  Co.  v.  Spragiir  Fl.  U.  &  M. 
Co..  C.  C.  A.,  05  Vi-(\.  41."):  supra. 
§§  434.  430,  437.  Ui)on  an  appeal 
from  the  final  decree  there  may  he 


a  review  of  so  much  of  the  order  as 
imposes  a  fine  to  indemnify  a  party 
injured  by  the  contempt.  Worden 
V.  Searls,  ]21  U.  S.  14,  20,  30  L.  ed. 
853,  857.  A  judgment  after  a  trial 
by  jury  of  the  issues  raised  upon  a 
petition  of  intervention  founded  up- 
on a  legal  cause  of  action;  Rouse  v. 
Hornsby,  C.  C.  A.,  67  Fed.  2J9,  222: 
Texas  &  Pac  Ry.  Co.  v.  Bloom's 
Adm'r,  164  U.  S.  636,  643,  41  L. 
ed.  580,  583;  Thompson  v.  Northern 
Pac.  Ry.  Co.,  C.  C.  A.,  93  Fed.  384. 
And  an  order  or  judgment  adjudi- 
cating a  party  a  bankrupt,  or  refus- 
ing such  an  adjudication,  which  is 
founded  upon  a  verdict  of  a  jury; 
Elliott  V.  Toeppner,  187  U.  S.  327, 
47  L.  ed.  200:  Frederic  L.  Grant 
Shoe  Co.  V.  W.  M.  Laird  Co.,  203 
U.  S.  502,  51  L.  ed.  292;  Duncan  v. 
Landis,  C.  C.  A.,  106  Fed.  839.  But 
see  Lockman  v.  Lang,  C.  C.  A.,  128 
Fed.  279.  No  appeal  can  be  taken 
from  the  final  order  or  decree  of  a 
State  court,  although  the  proceed- 
ing was  equitable  in  its  nature. 
Cf.  §§  OGG,  067,  669,  supra.  Final 
orders,  judgments,  and  decrees  of 
State  courts  can  be  reviewed  only  by 
writ  of  error.  U.  S.  R.  S.,  §  709: 
Verden  v.  Coleman,  22  How,  192,  16 
L.  ed  330:  infra,  §  500. 

a  Marin  v.  Lalley,  17  Wall.  14, 
21  L.  ed.  596;  Brewster  v.  ^^'ak('- 
field,  22  How.  118.  16  L.  ed.  301: 
Swift  Fertilizer  Works  v.  Okolona 
Cotton  Oil  Co.,  C.  C.  A.,  186  Fed. 
158.  It  has  been  held  that  tlic  fol- 
lowing orders,  judgments  and  dc 
crees,  can  be  reviewed  only  by  ap- 
peal and  not  by  writ  of  erroi-:  A 
final  order  or  decree  in  a  suit  or 
proceeding,  wiiicli  in  its  essential 
nature  is  tlu-  fnreclosur«'  nf  a  mk.i-)- 
gage;    ]\lariii  v.  Lalley,    I"    \^  all.    II. 
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mirnlty.'  A  wi-ii  ot"  cri-i'i-  is  ilic  in.stiniii.>ii  t'.M-  a  now  suit  in  \\\c 
(•«nirt  of  ivvit'w.''  An  appeal  is  a  mw  trial  "I  tiic  suit  in  lli(> 
njipollato  court.*  'V\\o  cl('cisii>us  of  the  District  (courts 
in  suits  upon  claims  against  \]\c  Tnitct]  States  are  re- 
viewed by  appeal  or  writ  of  error  ac'ceitlinu  to  the  nature  of 
eaeii  ease.^  An  appeal  cannot  be  altered  bv  anunnhnent  into  a 
writ  of  error,'  even  if  it  is  accompanied  by  a  bill  of  exceptions.' 
Where  the  remedy  is  doubtful  it  is  the  safcn*  practice  to  take 
out  both  a  writ  of  error  and  an  appeal.  1  n  such  a  case  a  single 
assignment  of  errors  is  sufficient.^  1 1  has  boon  held  that  a  judg- 
ment in  an  action  against  a  common  carrier  for  a  penalty  under 


21  L.  od.  506;  Brewster  v.  Wake- 
field, 22  How.  118,  16  L.  ed.  .301; 
8o\itliern  Pine  Co.  v.  Ward,  208  U. 
S.  1:26,  136.  A  proceeding  to  en- 
force a  median ic's  lien  bj-  a  sale  of 
the  property  subject  thereto,  and  a 
personal  judgment  for  the  deficien- 
cy, under  a  statute  providing  that 
the  practice  shall  be  in  like  manner 
and  with  like  effect  as  in  actions 
for  the  foreclosure  of  mortgages, 
Idaho  &  0.  L.  I.  Co.  v.  Bradl)ury, 
1:32  U.  S.  509,  33  L.  ed.  433.  A 
judgment  of  the  Court  of  Appeals 
of  the  District  of  Columbia  affirming 
a  final  settlement  by  the  Orphans' 
Court  of  an  account  of  an  executrix, 
Kenaday  v.  Sitinott,  179  U.  S.  606, 
614,  45  L.  ed.  339,  344.  A  judg- 
ment or  decree  of  a  court  of  the 
Tnited  States  in  the  exercise  of 
matters  which  are  usually  within 
the  jurisdiction  of  probate  courts. 
Laurel  Oil  &  Gas  Co.  v.  Galbreath 
Oil  &  Gas  Co.,  C.  C.  A.,  105  Fed. 
162.  An  order  denying  a  petition  to 
set  aside  a  sale  by  a  receiver  of  a 
national  bank.  Files  v.  Brown,  C. 
C.  A.,  124  Fed.  133.  A  judgment  by 
a  District  Court  upon  an  appeal 
from  a  commissioner's  order  of 
deportation,  U.  S.  v.  Hung  (  liang, 
C.  C.  A.,  134  Fed.  19:  Lee  Lunf:  On 
V.  U.  S.,  C.  C.  A.,  159  Fed.  J  25.     A 


judfrment  for  damages  for  personal 
injuries,  awarded  by  a  special  mu.s- 
ter  to  an  intervenor  in  a  foreclo- 
sure suit.  Nashville  By.  &  Light 
Co.  v.  Buini,  C.  C.  A.,  1G8  Fed.  862. 
A  judgment  or  decree  in  a  suit  by 
a  judgment  creditor  to  collect  the 
amount  of  liis  claim  from  a  com- 
pany which  has  insured  the  judg- 
ment debtor  from  liability  because 
of  the  same.  Thomson  v.  Travelers' 
Tns.  Co.,  C.  C.  A.,  161  Fed.  867. 
An  order  of  a  District  Court  of  the 
United  States,  Re  Morrissey,  137 
U.  S.  157,  158,  34  L.  cd.  644,  645; 
Re  Neagle,  135  U.  S.  1,  42,  34  L. 
ed.  55.  63;  Rice  v.  Ames,  180  U.  S. 
371,  45  L.  ed.  577;  or  of  the  Su- 
preme Court  of  the  Pliilippine  Is- 
lajids,  Fisher  on  Behalf  of  Barcelon 
V.  Baker,  203  U.  S.  174,  51  L.  ed. 
142. 

3  Supra,   §   592. 

4  Simpson  v.  First  Nat.  Bank,  C. 
C.  A.,   120  Fed.  257,  259. 

5  Irvine  v.  The  Hesper,  122  U.  S. 
256,  30  L.  ed.  1175. 

6  Chase  v.  U.  S.,  155  U.  S.  480, 
30   L.  ed.   234;   supra,  §  97. 

7  Kerr  v.  U.  S.,  C.  C.  A.,  159  Fed. 
428;  Price  v.  U.  S.,  C.  C.  A.,  lO'.i 
Fed.  701. 

8  Price  v.  U.  S.,  C.  C.  A,,  169  Fed. 
791. 
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the  Twenty-eight  Consecutive  Hour  Law  ^°  may  be  reviewed 
by  writ  of  error,  sued  out  on  the  part  of  the  United  States,  when 
the  Government  is  thereby  aggrieved.^^  When  the  record  is 
broue-ht  before  it  bv  a  writ  of  error,  the  court  looks  into  it  to 
see  if  any  error  of  law  was  committed  by  the  inferior  court. 
There  can  be  no  reversal  by  the  Supreme  Court  ^^  or  a  Circuit 
Court  of  Appeals  upon  a  writ  of  error  for  any  error  of  fact." 
Where  the  evidence  is  contained  in  a  bill  of  exceptions,  the  court 
may  determine  whether  there  was  any  evidence  at  all  to  sup- 
port the  facts  essential  to  the  judgment.^*  Upon  an  appeal  the 
appellate  court  regularly  reviews  the  case  upon  the  evidence 
taken  in  the  inferior  court,  and  certified  to  it.^^ 

To  these  rules  of  the  English  practice  the  Federal  statutes 
have  made  certain  exceptions.     Upon  a  writ  of  error  there  can 


lOLockiiian  v.  Lang,  C.  C.  A.,  132 
Fed.  1. 

11 34  St.  at  L.  607,  Comp.  St. 
siijip.  1907,  p.  91S. 

12  U.  S.  V.  Baltimore  &  0.  S.  W. 
K.  Co.,  C.  C.  A.,  1.59  Fed.  33,  aff'd. 
•220  U.  S.  94,  5.5  L.  ed.  384.  It  has 
licH-n  held  that  an  order  dcnyino  an 
application  for  naturalization  can 
Ijp  reviewed  by  neither  wiit  of  error 
nor  appeal.  U.  S.  v.  DoUa,  C.  C.  A., 
177  Fed.  101.  Contra,  U.  S.  v. 
Breen,   1.35  App.  Div.    (N.  Y.)    824. 

18  U.  S.  R.  S.,  §  1011:  Wiseart  v. 
Danchy,  3  Dall.  .321,  327,  1  L.  ed. 
I'llO:  U.  S.  V.  Goodwin,  7  Cranch, 
108,  no,  3  L.  ed.  284.  285;  Cohens 
V.  Virginia,  6  Wheat.  264.  .'S  L.-  ed. 
2.57 :  Generes  v.  Caniphell,  11  Wall. 
193.  20  L.  ed.  110;  United  States 
V.  Dawson,  101  U.  S.  569,  25  L.  ed. 
7'.ll:  England  v.  Gobhardt,  112  T'. 
S.  502,  28  L.  ed.  811;  :Martinton  v. 
Knirbanks,  112  U.  S.  670.  2S  L.  ,.,1. 
S62;  Dower  v.  Richanls.  151  U.  S. 
(%5K,  38  I>.  ed.  305  (where  the  cases 
iMi-  reviewcfl  Ity  Mr.  .fustii-c  (!ray)  ; 
Klliott  V.  Tocppner,  187  l'.  S.  .327; 
Helm,  Meyer  &.  Co.  v.  Campbell  & 
do  Taueo,  205  U.  S.  403.  51   L.  ed. 


857 :  Cedar  Rapids  Gas  Co.  v.  Cedar 
Rapids,  223  U.  S.  655,  668,  56  L. 
ed.  604'. 

14  Paul  V.  Delaware,  L.  &  W.  R. 
Co.,  130  Fed.  951;  Ling  Su  Fan  v. 
U.  S.,  218  U.  S.  302,  54  L.  ed.  1049, 
30  L.R.A.(N.S.)  1176;  Ware  v. 
\^under  Brewing  Co.  of  San  Fran- 
cisco, C.  C.  A.,  160  Fed.  79;  Lew 
Moy  V.  U.  S.,  C.  C.  A.,  164  Fed. 
.322:  Chin  Man  Can  v.  United 
States.  C.  C.  A.,  170  Fed.  187. 
\\here  it  appears  from  the  face  of 
the  patents  that  extrinsic  evidence 
is  not  needed  to  explain  the  terms 
of  art  therein,  or  to  apply  the  de- 
scriptions to  the  subject  matter, 
and  the  court  is  able  from  m.'n- 
comparison  to  comprehend  what  are 
the  inventions  described  in  each 
patent,  and  from  such  comparison 
whether  one  devise  infringes  upon 
the  other,  the  question  of  iiifiinge- 
)nent  or  no  infringement  is  one  of 
law  and  susceptible  of  deteniii na- 
tion 01)  a  writ  of  error.  Siiigei 
Manufacturing  Co.  v,  Cramei-.  192 
U.  S.  2(i5.  48  L.  ed.  437. 

15/,'r  Neagle,  135  U.  S.  1.  42.  34 
L.  ed.  55,  63. 
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lie  iu»  roviTsal  lor  I'lTcr  in  niliiiii  ;iiiv  pic;!  in  alinlciiiont,  such 
as  I  111'  plea  ol"  tlu'  lU'iuU'iicv  ol  aiidilicr  suit,  other  than  a  ])lca 
to  tlio  jufisdiction  o(  the  ('oiirt.^*'  A  derision  npon  a  motion 
to  dismiss  because  by  the  death  of  a  partv  the  action  has  abated, 
atfects  the  jurisdiction  and  can  be  reviewed  upon  a  writ  of 
Formerly   a    writ  of  error  could   not  issue  from  the 


error 


17 


Supreme  Court  of  the  United  States  to  a  judcnient  of  a  Terri- 
torial Court  in  a  case  not  tried  by  a  jury,  and  the  review  by  the 
Supreme  Court  of  the  United  States  of  a  judgment  of  a  Terri- 
torial Court  in  this  continent  in  a  case  not  tried  by  a  jury  could 
only  be  by  an  appeal. ^^  In  such  a  case,  instead  of  the  evidence 
at  large,  a  statement  of  the  facts  of  the  case  in  the  nature  <if  a 
special  verdict,  with  the  rulings  of  tlie  court  on  the  admission 
or  rejection  of  evidence  when  excepted  to,  was  required  to  ho. 
made  and  certified  by  the  court  below.  The  Supreme  Court  of 
the  United  States  could  then  only  consider  the  exceptions  to 
the  rulings  on  evidence  and  also  whether  the  decree  could  be  sus- 
tained upon  the  findings,  without  reference  to  the  weight  of 
evidence  or  its  sufiieiency  to  support  the  findings  "  except  in 


16  U.  S.  R.  S.,  §  1011,  as  amended 
18  St.  at  L.,  ch.  80,  p.  318;  Piquig- 
not  V.  Penn.  R.  Co.,  16  How.  104, 
14  L.  ed.  863;  •Stephens  v.  Monon- 
gahela  Bank,  111  U.  S.  197,  28  L. 
ed.  399.  See  Gunninpliani  v.  Rod- 
gers,  C.  C.  A.,  171  Fed.  835. 

16a  Price  V.  U.  S.,  C.  C.  A.,  109 
Fed.  791. 

17  Henderson  v.  Hensliall,  54  Fed. 
320,  330;  :Maitin"s  Adm'r  v.  B.  & 
O.  R.  Co.,  151  U.  S.  673,  703,  38 
L.  ed.  311,  322.  "The  proceeding  is 
an  action  which  is  comniened  by  a 
writ,  and  tlie  cause  of  the  action 
is  the  damage  sustained  by  the 
parties  from  the  error  in  the  pre- 
vious judgment,  and  this  damage 
equally  attaches  on  the  survivor  in 
this  as  in  any  other  action."  Lord 
EUenborough  in  Clark  v.  Itippon.  1 
B.  &  Aid.  586;  quoted  in  .Moses  v. 
Wooster,  115  U.  S.  285,  29  L.  ed. 
391.  and  Martin's  Adm'r  v.  B.  &  O. 


R.   Co.,   151   U.  S.   673,   703,  38  L. 
ed.  311,  322. 

18  18  St.  at  L.  27;  Stringfellow 
V.  Cain,  99  U.  S.  610,  25  L.  ed.  421; 
Cannon  v.  Pratt,  99  U.  S.  619,  25 
L.  ed.  446;  Gray  v.  Howe,  108  U. 
S.  12,  27  L.  ed.  634;  Thompson  v. 
Ferry,  180  U.  S.  484,  45  L.  ed.  633; 
Armijo  v.  Armijo,  181  U.  S.  558,  45 
L.  ed.  1000.  The  rule  was  other- 
wise as  to  tlie  review  of  judgments 
of  tlie  Supreme  Court  of  the  former 
Territory  of  Oklahoma.  Comstock 
V.  Eagleton,  196  U.  S.  99,  49  L.  ed. 
402;  Oklalioma  City  v.  McMaster. 
196  U.  8.  .529,  49  L.  ed.  587:  \a- 
tional  Live  Stock  Bank  of  Chicago 
V.  Xational  Bank  of  Ceneseo,  203 
r.  S.  296.  51   L.  ed.  192. 

19  [bid.;  Stur  v.  Beck,  133  U.  S. 
.■)4  1.  33  L.  ed.  761;  San  Pedro  &  C. 
D.  A.  Co.  V.  i;.  S.,  140  U.  S.  120. 
36  L.  ed.  912;  Young  v.  Ain> .  171 
I".  S.   179,  43   L.  ed.   127;    llanisoii 
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an  extraordinary  case.^"  This  rule  did  not  apply  to  appeals 
from  the  Supreme  Court  of  the  Philippines  but  appeals  from 
Porto  Rico  were  subject  to  the  rules  similar  to  those  regulating- 
appeals  from  the  continental  Territories.^^  Upon  an  appeal 
from  the  Court  of  Claims,  the  evidence  is  not  included  in  the 
findings ;  and  the  Supreme  Court  does  not  review  the  decision 
upon  questions  of  fact.^^ 

§  688.  Review  by  the  Supreme  Court  of  decisions  of 
the  Federal  courts.  The  Judicial  Code  provides :  ''Appeals 
and  writs  of  error  may  be  taken  from  the  district  courts,  in- 
cluding the  United  States  district  court  of  Hawaii,  direct  to 
the  Supreme  Court  in  the  followiug  cases:  In  any  case  in 
which  the  jurisdiction  of  the  court  is  in  issue, ^  in  which  case 


V.  Perea,  168  U.  S.  311,  42  L.  ed. 
478 :  Mammoth  Min.  Co.  v.  Salt 
Lake  F.  &  M.  Co.,  151  U.  S.  447, 
38  L.  pd.  229;  Black  v.  .Jackson, 
177  U.  S.  349,  44  L.  ed.  801;  Caf- 
frey  v.  Oklahoma  Territory,  177  U. 
S.  346,  44  L.  ed.  799;  Eogers  v. 
U.  S.,  141  U.  S.  548,  35  L.  ed.  853 ; 
Herrick  v.  Boquillas  L.  &  C.  Co., 
200  U.  S.  96,  50  L.  ed.  388:  Eagle 
Mining  Co.  v.  Hamilton,  218  U.  S. 
513,  54  L.  ed.   1131. 

20Halsell  V.  Renfrow,  202  U.  S. 
287,  292,  50  L.  ed.  1032:  Nielsen 
V.  Steinfeld,  224  V.  S.  534.  56  L. 
ed.  872. 

21Dela  Rama  v.  Dela  Rama,  201 
U.  S.  303,  .50  L.  ed.  76.'). 

zaCarzot  v.  De  Rubio.  209  V.  S. 
283,  52  L.  ed.  794;  Rosaly  v.  Gra- 
ham. 227  U.  R.  584,  57  L.  ed.  — . 

23  S.  C.  Rules  on  Appeals  from 
Ct.  CI.:  supra,  §  457;  Talliert  v.  U. 
S.,  1.55  U.  S.  45,  39  L.  ed.  (14.  This 
nile  does  not  apply  to  >uits  in 
equity  brought  in  the  Court  of 
Claims  under  special  statutes.  U. 
S.  V.  Old  Settlers.  148  V.  S.  427. 
37  L.  ed.  509:  Harvey  v.  I'.  S..  105 
r.  S.  671.  (i'll.  26  \j.  ed.  1206.  12!.;; 
La  .\l,ra  S.  Min.  Co.  v.  I'.  S..  175  V. 
S.  423.  44  L.  ed.  223. 


§  688.  11  .Jud.  Code,  §  238,  36 
St.  at  L.  1087,  re-enacting  in  sub- 
stance 26  St.  at  L.  827.  The  words 
"at  issue"  are  not  confined  to  a  for- 
may  issue  raised  by  the  findings,  but 
include  every  case  in  which  a  ques- 
tion of  jurisdiction  is  distinctly 
raised  in  any  form.  Shepard  v.  Ad- 
ams. 168  U.  S.  618,  42  L.  ed.  602; 
Powers  V.  Chesapeake  &  0  Ry.  Co., 
169  U.  S.  92,  42  L.  ed.  673;  Board 
of  Trade  t.  Hammond  El.  Co.,  198 
IT.  S.  424,  49  L.  ed.  1111;  Kendall 
V.  Am.  Automatic  Loom  Co.,  198 
U.  S.  477.  49  L.  ed.  1133.  The  juris- 
diction intended  by  the  statute  is 
tlu'  jud  isd  let  ion  of  the  court  below 
in  tlip  suit  wherein  the  decree  ap- 
pealed from  is  entered,  nuts  its  ju- 
lisdiction  to  render  a  former  decree, 
where  the  suit  wiierein  the  appeal  is 
taken  seeks  to  set  aside.  Carey  v. 
Houston  &  T.  C.  Ry.  Co.,  150  U.  S. 
170,  37  L.  ed.  1041.  The  question  of 
jurisdiction  nuist  be  one  involving 
the  District  Court  as  a  Kech-rn] 
court  Ixniisville  Trust  Co.  v. 
Kjiott.  191  V.  S.  225,  233.  4S  L. 
e<i.  159.  161:  Rache  v.  Hunt.  19:{ 
l".  S.  523.  4S  L.  ed.  774.  it  nuist 
lie  one  of  ini^^ial  jurisdiction.  I'. 
^.    V.    Swan.    C.    C.    A..    65    Fed.    HIT. 


J:;t;:2 


wini's  oi'   I'lMjoi;  A.\i>  A ri'i.Ai.s. 


[§   088 


r.4!l.  per  I'aft,  .1.  1 1  has  liccii  said 
tliat  it  imist  1)0  eitluT  n  caso  wlicrc 
tho  jurisiliotion  of  tlie  Fodoial  court 
as  a  I'odoral  court  is  put  in  issue, 
or.  wlicro  an  issue  is  raised,  wheth- 
er jurisdiction  over  the  defendant 
was  ever  obtained  by  proper  pro- 
cess. Alton  Water  Co.  v.  Brown, 
C.  C.  A.,  IGti  Fed.  S40,  S42.  The 
followir.^  (juestions  have  been  iield 
to  be  jurisdictional  and  reviewable 
immediately  by  the  Supreme  Court: 
Whelber  tliere  exists  the  necessary 
citi/.enshi]).  Mexican  Central  Ry. 
Co.  v.  Eeknian,  187  U.  S.  429.  47 
L.  ed.  245;  Patch  v.  Wabasli  R. 
Co.,  207  U.  S.  277,  52  L.  ed.  204; 
or  a  Federal  question,  Blackl)urn 
V.  Portland  Gold  Min.  Co.,  J  75  U. 
S.  571,  44  L.  ed.  27C;  Giles  v.  Har- 
ris, ]89  U.  S.  475,  47  L.  ed.  009; 
in  a  case  originally  brouglit  in  the 
Federal  court.  Ibid. ;  or  removed 
there  from  a  State  court,  Patcli  v. 
Wabash  R.  Co.,  207  U.  S.  277,  52 
L.  ed.  204.  Whether  suit  can  be 
brought  in  a  District  Court  of  the 
United  States  in  a  particular  dis- 
trict, although  the  general  Federal 
jurisdiction  is  not  disputed.  Da- 
vidson Bros.  Marble  Co.  v.  U.  S., 
213  U.  S.  10.  53  L.  ed.  675;  U.  S. 
V.  Congress  Const'n.  Co.,  222  U.  S. 
199,  50  L.  ed.  103.  Whether  the 
value  of  the  matter  in  dispute  was 
sufficient  to  give  the  court  of  first 
instance  jurisdiction  cncm  wiion 
that  depends  upon  a  question  of 
fact,  Wetmore  v.  Rymer,  169  U.  S. 
115,  42  L.  ed.  682.  Whether  a  suit 
was  brought  by  a  stockhobler  by 
collusion  between  him  and  his  cor- 
poration, for  the  fraudulent  pur- 
pose of  invoking  the  jurisdiction  nf 
the  Federal  court  concerning  a  con- 
troversy, which  really  exists  be- 
tween that  corporation  and  another 
defendant;  Chicago  v.  Mills,  204  L'. 
■S.   :!21.   51    L.   ed.   504.     Wii.-ther   a 


I'edcial  (•(iiirl.  Sluppaicl  v.  .Adams, 
ItlS  ['.  S.  (lis,  42  1..  eti.  (;()2;  or  a 
State  court,  from  wliich  the  case 
•was  removed,  Remington  v.  Centra! 
Pae.  Pv.  Co.,  198  U.  S.  95,  49  L.  ed. 
95!);  St.  Louis  Cotton  Compress  Co. 
V.  American  Cotton  Co.,  C.  C.  A.. 
125  Fed.  19ti:  accpiired  jurisdiction 
over  the  defendant  by  valid  service: 
see  Davis  v.  C.  C.  C.  &  St.  L.  Ry. 
Co..  217  U.  S.  157,  54  L.  ed.  708: 
.\m.  Security  Co.  v.  Dist.  of  Colum- 
bia. 2-.^4  r.  S.  491,  50  L.  ed.  S50 : 
Ifays  V.  Ki.hardson,  C.  C.  A.,  121 
Fed.  .'(.'Ul:  or  by  an  attachment, 
which  was  not  irregular,  Davis  v. 
Cleveland  C.  C.  &  St,  L.  Ry.  Co., 
C.  C.  A.,  156  Fed.  775;  nor  fraudu- 
lent. Hays  V.  Richardson,  0.  C.  A., 
121  Fed.  536;  or  by  a  general  ap- 
pearance, Davis  V.  Cleveland  C.  C.  & 
St.  L.  Ry.  Co.,  C.  C.  A.,  156  Fed.  775 : 
Olds  V.  Hernuin  H.  Hettler  Lumber 
Co.,  C.  C.  A.,  195  Fed.  9  (whether 
giving  a  forthcoming  bond  was  a 
general  appearance).  Whether  a 
petition  for  a  removal  was  filed  in 
proper  tinae,  Powers  v.  Chesapeake 
&  0.  Ry.  Co.,  169  U.  S.  92,  42  L. 
ed.  673.  Whether  the  court  of  first 
instance,  after  a  removal,  lias  power 
to  set  aside  an  order  of  the  State 
court,  previously  made;  Remington 
V.  Central  Pac.  R.  Co.,  198  U.  S.  95, 
49  L.  ed.  959.  Whether  a  court  of 
admiralty  has  jurisdiction  of  a  libel 
to  compel  contribution  between  two 
joint  wrongdoers;  The  Ira  M. 
Pledges,  218  U.  S.  264,  54  L.  ed. 
1039:  or  of  a  suit  for  salvage  of 
a  boat  in  a  dry  dock.  The  Steamship 
.lellerson.  215  U.  S.  1,30,  54  L.  ed. 
125:  oi",  in  a  jii'oceeding  in  admiral- 
ty foi-  a  limitation  of  the  liability 
of  a  ship-owner,  after  final  dispo- 
sition of  all  points  afi'ecting  the 
right  of  the  petitioners  to  a  limita- 
tion of  their  liability  to  enter  a 
(jeci-ee    ///    pirsijuam    against    them 
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for  damages  caused  to  some  of  the 
intervenors.  The  Annie  l*"axon.  C. 
C.  A.,  87  Fed.  961.  Whether  a  Fed- 
eral court  has  jurisdiction  of  a  suit 
against  an  interstate  carrier  before 
action  by  the  Interstate  Commerce 
Commission  upon  the  subject.  Mit- 
chell Coal  &  Coke  Co.  v.  Pennsyl- 
vania R.  Co.,  C.  C.  A.,  192  Fed.  475. 
But  see  Morrisdale  Coal  Co.  v. 
Pennsylvania  R.  Co.,  0.  C.  A.,  183 
Fed.  929.  The  following  questions 
are  not  jurisdictional  nor  review- 
able immediately  by  the  Supreme 
Court.  Whether  a  cause  of  action 
is  barred  bj'  lapse  of  time,  cither 
liccause  of  a  statutory  limitation, 
or  l)y  a  limitation  contained  in  an 
order  re(iuiring  claims  to  be  pre- 
sented within  a  specified  period, 
Texas  &  Pac.  lly.  Co.  v.  Saunders, 
151  U.  S.  105,  38  L.  ed.  90;  or  by 
laches,  Laidlaw  v.  Oregon  &  Xav. 
Co.,  C.  C.  A.,  81  Fed.  876;  in 
ciiuity  or  admiralty  irrespective  of 
any  statutory  limitation.  Wheth- 
er a  bill  states  a  case  of  equit- 
able cognizance,  Smith  v.  McKay, 
161  U.  S.  355,  40  L.  ed.  731; 
Bien  v.  Robinson,  208  U.  S.  423, 
426,  52  L.  ed.  556,  557 ;  Chapman 
V.  Atlantic  Trust  Co.,  C.  C.  A.,  119 
Fed.  257;  World's  Columbian  Ex- 
position v.  U.  S.,  C.  C.  A.,  5(i  Fed. 
654;  Smith  v.  McKay,  161  U.  S. 
355;  U.  S.  V.  Swan,  V.  C.  A..  (i5 
Fed.  647.  Wliether  a  District 
Court  has  jurisdiction  to  enforce 
the  decree  of  anotiicr  sovereignty 
when  the  requisite  diversity  of  citi- 
zenship exists.  Fore  Hixcr  Ship- 
building Co.  V.  Ilagg,  219  I'.  S.  175. 
Wliether  there  is  res  adjiidirala. 
Van  Wagenen  v.  Sewall,  16(1  l.  S. 
369,  40  L.  ed.  460:  Blythe  v.  ilincU- 
ley,  173  U.  S.  501,  4:!  L.  ed.  7s:{. 
\\  hctiir-r  a  Ktockh()l(hT"s  liill  cum- 
|die.->  witli  the  lOqiiity  i;iil<>.  Illi- 
nois Cent.   R.  R.  Co.  v.  Adani^.    180 


U.  S.  28,  34,  45  L.  ed.  410,  412; 
Venner  v.  Great  Northern  Ry.  Co., 
209  U.  S.  24,  52  L.  ed.  666.  Per- 
haps ^\hether,  although  nominally 
against  an  individual,  a  suit  is  in 
reality  against  a  State,  Illinois 
Central  R.  Co.  v.  Adams,  180  U.  S. 
28,  38,  45  L.  ed.  410.  Whether  an  in- 
dispensable party  has  been  omitted. 
Bogart  V.  So  Pac.  Ry.  Co.,  228 
U.  S.  137,  57  L.  ed.  — .  Whether 
a  declaration  in  an  action  against 
carriers  for  icparation  is  sufficient 
without  an  averment  of  previous 
action  by  the  Interstate  Commerce 
Commission.  R.  J.  Darnell  v.  Illi- 
nois Cent.  R.  R.  Co.,  225  U.  S.  243, 
56  L.  ed.  1072;  A.  J.  Phillips  Co. 
V.  Grand  Trunk  Western  Ry.  Co., 
C.  C.  A.,  195  Fed.  12.  Whether  a 
foreign  executor  was  subject  to  suit 
in  a  State  court  from  which  the 
suit  has  been  removed;  Courtney  v. 
Pradt,  190  U.  S.  89,  49  L.  ed.  398. 
Whether  the  State  court  had  juris- 
diction of  a  controversy  which  has 
been  properly  removed,  when  the 
defendant  was  dulj'  served.  Kansas 
City  Northwestern  R.  R.  Co.  v. 
Zimmerman,  210  U.  S.  336,  52  L. 
ed.  1084.  In  habeas  corpus  proceed- 
ings, whether  the  court  whose  com- 
mitment 'it  is  sought  to  review  had 
jurisdiction.  Childers  v.  McClaugh- 
ly,  216  U.  S.  139;  whether  a  ii;»rty 
to  a  suit  has  been  projierly  served 
with  notice  of  an  application  at  the 
foot  of  a  decree.  Bache  v.  Hunt, 
193  U.  S.  523,  48  L.  ed.  774. 
Whether  a  court  of  etjuity,  in  pro- 
ceedings not  founded  upon  a  l''ed- 
eral  statute,  has  [lOwer  to  proceed 
by  a  summary  application,  instead 
of  by  a  plenary  suit;  Schweer  v. 
IJrown.  19;-)  U.  S.  171,  49  L.  ed. 
144:  r.ien  v.  llobinson,  208  U.  S. 
423,  427.  52  L.  ed.  55(i.  Whether 
a  eomt  of  (M|iii(y  lias  ancillary  ju- 
risilic  t inn  of  an  apiilication  in  rela- 


L':'.til 


WIJITS    DK    KKJa»K    A  .\  I  >    A  l"  I"  KA  l.S. 


l§  088 


tidii  to  mattiTs  in  n  suit  tliat  lias 
bt'on  1)111(1  iuix  before  it,  Alton  Water 
Co.  \.  Rrown.  C.  C.  A.,  lliG  Fed. 
840.  W  httlier  a  Federal  court,  sit- 
ting in  equity,  can  issue  a  writ  to 
enforee  a  deeree,  witliout  a  new 
proetHHliiig  u|)on  its  common  law 
side.  U.  S.  V.  Swan,  C.  C.  A.,  65 
Fed.  647.  Whether  an  appearance 
by  a  defendant  corporation  was  law- 
fully made,  when  the  right  of  an 
intervener  to  review  the  objection 
was  denied  by  the  court  below. 
Keatley  v.  FurW,  226  U.  S.  309,  fi? 
h.  ed.  — .  Wliether  the  pendency 
of  a  previous  suit  in  a  State  Court 
deprives  a  Federal  court  of  power 
to  interfere  with  the  property  or 
subject  matter,  Louisville  Trust  Co. 
v.  Knott,  191  U.  S.  225,  48  L.  ed. 
150;  Bache  v.  Hunt,  193  U.  S.  .523. 
48  L.  ed.  774;  Railroad  Commission 
V.  Louisville  «Sk  Nashville  R.  R.  Co., 
225  U.  S.  272,  56  L.  ed.  1087.  At- 
tleborough  Nat.  Bank  v.  X.  W.  :\Ifg. 
Co.,  28  Fed.  113.  See  Blythe  v. 
Hinckley,  173  U.  S.  501,  43  L.  ed. 
783;  Huntington  v.  Laidley,  176  U. 
S.  6GS.  44  L.  ed.  630;  supra,  §  52; 
Sliields  v.  Coleman,  157  U.  S.  168, 
39  L.  ed.  060,  has  beeen  over- 
ruled. Whether  tlie  decree  or 
judgment  of  a  State  court  could 
be  reviewed  collaterally  because  of 
its .  erroneous  decision  of  certain 
constitutional  questions.  Blythe  v. 
Hinckley,  173  U.  S.  501,  43  L.  ed. 
783.  Whether  goods  the  subject  of 
an  action  in  mn  were  seized  within 
the  territorial  jurisdition  of  a  Dis- 
trict Court;  U.  S.  v.  Larkin,  208 
U.  S.  333,  52  L.  ed.  517.  Whether 
a  person  belongs  to  the  class  wiio 
ar<-  not  subject  to  involuntary 
bankruptcy;  Denver  First  Nat. 
Bank  v.  Klug,  186  U.  S.  202,  46 
L.  ed.  1127;  supra,  §§  616,  617.666, 
669.  Whether  a  petition  sets  forth 
^aii   act  of   bankru])tcy.    E.xjiloiation 


Menaiitilct  Co.  v.  Pacific  H.  &  S. 
Co.,  C.  C.  A.,  177  Fed.  825.  WHiether 
a  Court  of  Bankruptcy  can  proceed 
summarily  against  a  party  charged 
with  holding  property  of  the  bank- 
rupt; Schweer  v.  Brown,  105  U.  S. 
171,  49  L.  ed.  144:  supra,  §§  608. 
635,  (i66.  (569.  WHiether  a  Court 
of  Bankruptcy  has  power  to  ad- 
minister p)()]HM-ty  which  is  claimed 
to  be  exempt;  Lucius  v.  Cawtlioii- 
Coleman  Co.,  196  U.  S.  149,  49  L. 
ed.  425.  The  right  to  review  by 
the  Supreme  Court  in  such  cases 
depends  upon  the  existence  of  a 
question  of  jurisdiction,  and  no 
other  question  in  the  case  will  tlien 
be  considered  by  that  tribunal; 
Passavant  v.  U.  S.,  148  U.  S.  214, 
37  L.  ed.  426;  McLish  v.  RofT. 
141  U.  S.  661,  35  L.  ed.  893; 
Schunk  v.  M.  &  S.  Co.,  147  V.  S. 
500,  37  L.  ed.  255;  except  in  a 
habeas  corpus  proceeding,  when  the 
Supreme  Court  will  review  all  the 
merits  of  the  'application  below. 
U.  S.  R.  S.,  §  761 ;  Storti  v.  Mas.sa- 
chusetts,  183  U.  S.  138,  143,  46  L. 
ed.  120,  124;  supra,  §  467.  When 
the  unsuccessful  party  wishes  'to 
have  tlie  judgment  or  decree  re- 
viewed upon  jurisdictional  grounds 
and  other  grounds  as  well,  he  can- 
not aj)peal  to  both  the  Supreme 
Court  .md  the  Circuit  Court  of  Ap- 
peals. Columbus  Const.  Co.  v. 
Crane  Co.,  174  U.  S.  600,  43  L.  ed. 
1102;  U.  S.  v.  Jahn,  155  U.  S.  109, 
113,  39  L.  ed.  87,  89.  W^here  two 
sucli  appeals  or  writs  of  error  are 
taken  by  the  same  party,  the  second 
will  be  dismissed;  Columbus  Const. 
Co.  V.  Crane  Co.,  174  U.  S.  600, 
43  L.  ed.  1102.  But  see  Robinson 
V.  Caldwell,  165  U.  S.  359,  362.  41 
L.  ed.  74.").  746;  Pullman  P.  C.  Co. 
V.  Central  Tr.  Co.,  171  U.  S.  13S. 
43  L.  ed.  108;  s.  c,  39  U.  S.  App. 
307 ;    unless   the  proceedings   in   the 
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Circuit  Court  of  Appeals  are  abso- 
liitfly  void;  U.  S.  v.  Larkin.  20S  U. 
S.  38:!.  r>2  L.  ed.  517;  but  sucli  an 
appeal  by  one  defendant  is  not  af- 
fected by  an  appeal  to  the  Circuit 
Court  of  Appeals  by  another:  Still- 
man  V.  Combe,  197  U.  S.  436,  49 
L.  ed.  822.  A  prior  writ  of  error, 
U.  S.  V.  Larkin,  208  U.  S.  333.  52 
L.  ed.  517;  Davis  v.  C.  C.  C.  &  St. 
L.  Ry.  Co.,  217  V.  S.  157,  54  L.  ed. 
708;  or  appeal.  Excelsior  Wooden 
Pipe  Co.  V.  Pacific  Bridge  Co.,  185 
U.  S.  282,  4()  L.  ed.  910;  seeking 
review  by  the  Circuit  Court  of  Ap- 
peals, which  has  been  dismissed  by 
such  court,  is  no  bar  to  writ  from 
the  Supreme  Court  to  review  a 
(]Ui'stion  of  jurisdiction  which  was 
duly  raised;  but  the  taking  of  a 
prior  appeal  to  the  Circuit  Court 
of  the  same.  It  has  been  held  that 
the  Circuit  Court  of  Appeals  have 
no  jurisdiction  over  appeasls  and 
writs  of  error  where  the  only  as- 
signments of  error  are  jurisdiction- 
al questions.  U.  S.  v.  Larkin,  208  U. 
S.  333,  52  L.  ed.  517;  The  Annie 
Faxon,  C.  C.  A.,  87  Fed.  961  :  Davis 
&  R.  Mfg.  Co.  V.  Barber,  C.  C.  A., 
GO  Fed.  4(55.  But  see  Reliable  In- 
cubator Co.  V.  Stahl,  C.  C.  A.,  105 
Fed.  OC..!:  and  infra,  §  501.  Where, 
however,  tiie  a.ssignnients  include 
other  errors,  it  lias  Ijecn  held  that 
the  Circuit  Court  of  Appeals  can 
(Ictc-i  iiiiiir  the  whole  case,  including; 
tlie  (|ncstioM  of  jurisdiction,  'Die 
Alliance,  C.  C.  A.,  70  Fed.  273;  I'. 
S.  V.  Sutton,  C.  C.  A.,  47  Fed.  129; 
Cabot  V.  .McMaster,  C.  C.  A..  05 
Fed.  533;  and  that  it  may  certify 
tlic  jurisdictioniil  (|Ucstion  to  tli<- 
Supreme  Court,  wliidi  will  then 
con.sider  it.  Rust  v.  Iiiitfd  Water 
Works  Co..  C.  C.  A.,  7<t  Ked.  129; 
American  S.  R.  Co.  v.  .Johnston,  C. 
C.  :\..  on  iM'd.  503:  C.  S.  v.  .lalm, 
155    r.  S.    Ili!l.   :!!!    I.,  ed.  ST.      It    li:i- 


been  held  that  the  issue  of  a  writ 
of  error  from  the  Supreme  Court 
to  review  a  judgment  of  the  Circuit 
Court  for  want  of  jurisdiction  does 
not  prevent  the  Circuit  Court  of 
Appeals  from  issuing  a  writ  of 
error  to  review  an  order  subsequent 
to  tiie  jiulgment  denying  a  new 
trial  claimed  under  a  State  statute. 
Shreve  v.  Cheesman,  C.  C.  A.,  (59 
Fed.  785.  Cf.  Xo.  Fac.  R.  Co.  v. 
Glaspell,  C.  C.  A.,  49  Fed.  482. 
Chief  Justice  Fuller  said:  "Giving 
the  act  a  reasonable  construction, 
taken  as  a  whole,  we  conchnle: 
(1)  If  the  jurisdiction  of  tlie  (Cir- 
cuit [now  District]  Court  is  in  is- 
sue and  decided  in  favor  of  the 
defendant,  as  that  disposes  of  the 
case,  the  plaintiff  should  have  the 
question  certified  and  lake  his  ap- 
peal or  writ  of  error  directly  to 
this  court.  (2)  If  the  question  of 
jurisdiction  is  in  issue  and  the 
jurisdiction  sustained,  and  then 
judgment  or  decree  rendered  in 
favor  of  the  defendant  on  the  mer- 
its, the  plaintilf,  who  has  main- 
tained the  jurisjdiction,  must  appeal 
to  the  Circuit  Court  of  .\y)p('als, 
wliere,  if  the  question  of  jurisdic- 
tion arises,  the  Circuit  Court  of 
.\ppcals  may  certify  it.  (3)  If  the 
question  of  jurisdiction  is  in  issue 
and  the  jurisdiction  sustained,  and 
judgment  on  the  merits  is  rendered 
ii'  favor  of  the  plaintiff,  tlu>n  the 
defendant  can  elect  either  to  lia\i' 
the  question  certilled  and  come  di- 
icctly  to  this  court,  or  to  cany  the 
whole  ease  to  the  Circuit  Court  of 
.\pl)cals.  and  the  question  of  juris- 
. lid  ion  can  he  <'crtilied  li\  that 
court.  i  4  )  1  f  in  the  ca>c  lii^t  sup- 
l)Osed  the  phiintilV  lias  ground  of 
complaint  in  respect  of  flic  judL; 
nieiit  he  has  recovered,  lie  nni\  :il«i. 
cany  the  case  to  the  Circuit  Court 
i.f     Vpiii'iiN    oil    (lie    lueril--.    Mild    lliis 
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thr  nuostioii  ot'  jiii'isiliclidii  ;u(tiic  shall   lie  ccrtifiod  to  the  Su- 
[•roiue   Court   from    llic   court    lu'low    for    ilocision ;  ^    fi'oin    iIk^ 


lie  may  do  In  wiiy  of  ero3s-ai>ii<':il 
or  writ  of  error  if  the  defondiuit 
lias  taken  tlie  case  tliere.  or  iiide- 
peiKleiitly,  if  tho  defendant  iiasi  car- 
ried tile  orts(>  to  tills  court  on  the 
tiuestion  of  jurisdiction  alone,  and 
in  this  instance  the  Circuit  C'ourt 
f>f  Ajipeals  will  suspend  a  decision 
ii|t()n  the  merits  until  the  question 
of  jiuisdition  lias  been  deterMiiiied. 
(.'))  The  same  observations  are  ap- 
plicable where  a  plaintiti'  objects  to 
the  jurisdiction  and  is.  or  both  par- 
ties are.  dissatisfied  with  the  judp;- 
inent  on  the  merits."  U.  S.  v. 
Jalin.  155  U.  S.  lO'J.  114.  115,  39 
L.  ed.  87,  90.  Where  the  Supreme 
Court  has  jurisdiction  upon  other 
arounds,  it  may  reverse  the  judg- 
ment because  of  a  lack  of  jurisdic- 
ticiii  in  the  court  of  first  instance, 
although  no  such  objection  was 
raised  below.  Perez  v.  Fernandez. 
202  U.  S.  80,  100,  50  L.  ed.  942, 
049. 

2  It  is  the  proper  practice  to  pro- 
cure a  formal  certificate  from  the 
court  of  first  instance  stating  that 
a  question  of  jurisdiction  is  in  is- 
sue. Maynard  v.  Hecht,  151  U.  S. 
324.  38  L.  ed.  179;  Carey  v.  Hous- 
ton &  T.  C.  Ry.  Co.,  150  U.  S.  170, 
179.  37  L.  ed.  1041,  1043;  Moran 
V.  Hagerman.  151  U.  S.  329,  38  L. 
ed.  181  :  Colvin  v.  Jacksonville,  157 
U.  S.  368,  39  L.  ed.  736;  Chappell 
V.  U.  S.,  160  U.  S.  499,  40  L.  ed. 
510;  Lutcher  v.  U.  S.,  157  U.  S. 
427,  39  L.  ed.  759;  The  Bayonne, 
159  U.  S.  687,  40  L.  ed.  306:  Van 
W'agenen  v.  Sewell,  160  U.  S.  309. 
40  L.  ed.  400;  Davis  v.  fieissler,  102 
U.  S.  290,  40  L.  ed.  972;  Robinson  v. 
Caldwell.  165  U.  S.  359,  41  L.  ed. 
745.     The  District  Judge   may   si<:ii 


the  cert  ilicate.  oxen  in  a  cM^e  decided 
liy  the  Ciic'uit  -Tudge.  I  luiit  in.iitnii 
v.  F.aidley.  176  U.  S.  668,  677,  44 
L.  ed.  630,  034.  If  tlie  certificate 
was  duly  given,  tlic  ap|nul  iiia_\  be 
taken  and  perfected,  like  otlici-  aj)- 
jieals,  within  two  years.  Herndon- 
Carter  Co.  v.  James  N.  Nor r is,  Son 
&  Co.,  224  U.  S.  496,  56  L.  ed.  857 ; 
but  such  a  formal  c<'it ilicate  is  not 
iiulis])eiisable.  wjiere  the  record 
shows  a  plain  declaration  by  the 
court  that  the  single  matter  sent  up 
for  decision  is  a  question  of  juris- 
diction. Shields  v.  Coleman,  157 
U.  8.  168,  177,  39  L.  ed.  (iOO.  Om-. 
Interior  C.  &  I.  Co.  v.  (iibuey,  160 
U.  S.  217,  40  L.  ed.  401  ;  Smith  v. 
McKay,  161  U.  S.  355,  40  L.  ed. 
731:  Re  Lehigh  Min.  &  Mfg.  Co., 
156  U.  S.  322,  39  L.  ed.  438;  Hark- 
rader  v.  Wadley,  172  U.  S.  148,  43 
L.  ed.  399;  Excelsior  Wooden  IMpe 
Co.  v.  Pacific  Bridge  Co.,  185  U.  S. 
282,  46  L.  ed.  910;  Petri  v.  F.  K. 
(heelraan  Lumber  Co.,  199  U.  S. 
487,  50  L.  ed.  281;  U.  S.  v.  Larkin, 
208  U.  S.  333,  52  L.  ed.  517;  The 
Steamship.  Jefferson,  215  U.  S.  130, 
54  L.  ed.  125;  Davis  v.  C.  C.  C.  & 
St.  L.  Ry.  Co.,  217  U.  S.  157,  54  L. 
ed.  708;  Herndon-Carter  Co.  v. 
James  N.  Norris,  Son  &  Co.,  224 
U.  S.  496,  56  L.  ed.  857.  Thus, 
where  the  petition  for  the  allow- 
ance of  the  writ  of  error  or  ajipeal 
asks  for  a  review  of  the  judgment 
or  decree  upon  a  single  question  of 
jurisdiction,  which  is  clearly  s])eci- 
fied  tliereiii  or  in  the  order  granting 
tlie  ajiplication,  tlie  question  of  ju- 
risdiction is  certified  witii  siillicient 
formality.  Ibid.  The  certificate 
may  lie  made  in  the  liill  of  excep- 
tions.     /iV    LeJiiuii    Mill.  &    Mfg.  Co., 
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15fi   U.  S.    322,   39   L.  od.   438:    but 
not  when  other  errors  are  assigned 
and  tliere  is  no  certificate.     Filhiol 
V.  Torney,  194  U.  S.  356,  48  L.  ed. 
lOM.     See  The  Bayonne,  159  U.  S. 
687,  40  L.  ed.  306;   Chappell  v.  U. 
S.,    160    U.   S.   499.    40   L.   ed.    .510. 
In  case  there  is  doubt  as  to  -whether 
the    question    is    jurisdictional,    the 
form   of   the  decree   must  be   taken 
to     express     tlie     meaning     of     the 
.judge.     The  Tra  ^f.  Hedges,  218  U. 
S.    264,    270,    54    L.    ed.    1089.      A 
statement     of    the    nature    of    the 
question  in  the  cei'tificate  is  not  in- 
dispensable,   provided    that    it    ap- 
pears elsewhere  in  the  record,  Chi- 
cago V.  Mills,  204  U.  S.  321,  51  L. 
ed.    504;     and    it    seems    that    the 
opinion    may    be   examined   for   the 
purpose   of   ascertaining  this.     Chi- 
cago V.  Mills,  204  U.  S.  321,  51  L. 
ed.    504.      Where    the    grounds    as- 
signed in  a  demurrer  were  want  of 
jurisdiction   in  the  court  as  a  Fed- 
eral court,  and   also  want  of  juris- 
diction as  a  court  of  equity;  it  was 
lield    that    a    decree    sustaining    the 
denmrrer    and    dismissing    the    bill 
for    want    of    jurisdiction    must    be 
construed    to    refer    to    the    want   of 
Fcdfral    jurisdiction.       (  rawford    v. 
•McCarthy,   C.   C.   A.,   148   Fed.    198. 
A  certificate  stating  the  whole  case 
and    propounding   a   (piestion   which 
n'<|uires    an    analysis    of    the    facts, 
Graver  v.  Faurot,   102  U.  S.  435,  40 
L.    .•(].    1030;    Cross    V.    Kvans,    167 
L".  8.  GO,  42   L.  ed.   77;   Del  Monte 
M.  Co.  V.  Last  Chance  M.  Co.,  171 
U.  S.  55,  92,  43  L.  e<l.  72,  87 ;  Sioux 
City.   O'N.   &   W.    Ry.   Co.   v.   Man- 
hattan   Tr.    Co.,    172   U.    S.   642,   4:5 
L.  ed.  1187;  U.  S.  V.  Union  Pac.  Ry. 
Co.,    168    r.   S.   505,   513,   42   L.   ed. 
559.  .-,61.      Hut  see   Ifr   Leiiigh    .Min. 
&   Mfg.  Co..   156  r.  S.  :V12.  :<9  L.  ed. 
438;   iiiid  tlw  allow  jiiicc  i>i  »   prayer 
for     an     appral     "uiioii     the    giound 


that   tins   co\rrt   was  without   juris- 
diction  to  make   the  decree,"  with- 
out specifying  the  defect,  The  Bay- 
onne, 159  U.  S.  687,  40  L.  ed.  306; 
Chappell  V.  U.  S.,  160  U.  S.  499,  40 
L.   ed.   510;   see  also  Van   Wagenen 
V.  Sewall,  160   U.  S.  369,  40  L.  ed. 
460:    Chappell   v.   U.   S.,    160   U.   S. 
499,  40  L.  ed.  510;  and  a  certificate 
of  a  jurisdictional  question  when  it 
does  not  appear  there  or  in  the  rec- 
ord that  it  was  in  issue  or  aflected 
the    decision,    Arkansas    v.    Schlier- 
holz,  179  U.  S.  598,  45  L.  ed.  335; 
are   not   sufficient.     It   is   the   safer 
practice  to  make  the  record  sliow  by 
a  statement  in  the  pleading,  or  by  a 
i)ill  of  exceptions,  or  in  some  other 
appropriate    manner,    that    a    ques- 
tion  of   jurisdition   was   raised  and 
decided,    with    the    nature    of    such 
question.      C.    H.    Nichols    Lumber 
Co.   V.   Franson,   203    U.  S.   278,   51 
L.  ed.   181.     The  question  of  juris- 
diction   cannot    be    certified    to    the 
Supreme  Court  by  a  District  Court 
until    after    the    final    judgment    or 
ilecree;    McLish    v.    Rufi',    141    L".   S. 
661,   35  L.  ed.  893:    Bardes  v.   lia- 
•warden  First  Nat.  Bank,  175  U.  S. 
526.   44   L.   ed.   261.      It  seems   that 
a    decree   upon   a   petition    of    inter- 
vention   caiuiot    be    thus    reviewed 
until  the  f.nal  decision  in  the  orig- 
inal  cause.     Keatley  v.   Furey,   22li 
U.  S.  399.  57  L.  ed.  — .    But  a  Cir- 
cuit Court  of   Appeals  may   certif\ 
such  a  question  at  any  time  before 
its  dt'cision  of  the  case.     26  St.  at 
L.  828,   §   6;    infra.  §   689.     A   Dis- 
trict Court  cannot  grant  such  a  cer- 
tificate after  the  term  at  which  tlic 
judgment     or    decree    was    entered, 
(oh  in    v.   City   of  Jacksonvilh",    158 
i:.    S.    456,    39    L.    ed.     1053;     Tin- 
Mayunne.    l.-)9    U.    S.   687,   40   L.   ed. 
.'i06.       it    cannot    at    a    later    term 
grant  the  certificate  nunc  pro  tunc : 
'\'\\v   ii:i\<.iiMc.    159  r.  S.  (;S7,   )<•  L. 
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final  sentoiieos  aiul  dccrct's  in  prize  causes;  in  any  case  tliat 
involves  the  oonstrnetion  ov  application  of  the  Constitution  of 
the  United  States;*  in  any  case  in  which  |1h>  constitutionality 


Oil.  ;U)li;  nor.  it  sooiiis,  can  it  tlioii 
1)0  set  aside,  or  a  now  cortificato 
made,  for  the  reason  that  it  was 
sijrnod  through  inadvortonoo  and 
tliat  the  decision  was  based  upon 
another  grornid.  Patcli  v.  Wabash 
R.  Co..  207  U.  S.  277,  52  L.  ed.  204. 
A  dismissal  for  want  of  jurisdiction 
]>nr>uant  to  a  mandate  of  the  Cir- 
cuit Court  of  Appeals  cannot  be 
thus  reviewed,  Brown  v.  Alton 
\\ater  Co..  222  U.  S.  325,  5G  L.  ed. 
22J :  nor  can  there  be  a  review  by 
tl\e  Supreme  Court  where  the  Dis- 
trict Court,  after  a  reversal  by  the 
Circuit  Coint  of  Appeals,  without 
jurisdiction  from  the  court  of  re- 
view introduces  new  questions  into 
the  litigation.  St.  Louis,  Kansas 
City  &  Colorado  R.  R.  Co.  v.  Wa- 
hasli  R.  R.  Co.  and  City  of  St. 
Louis.  217  U.  S.  247,  54  L.  ed.  752. 

3  Irrespective  of  the  amount  in- 
volved. The  Paqiiete  Ilabana.  175 
r.  S.  677,  44  L.  ed.  320. 

4  The  question  whether  a  State 
tax  on  patent  rights  is  constitu- 
tional is  one  that  involves  the  con- 
struction or  application  of  the  Con- 
stitution of  tlie  United  States  and 
not  one  arising  under  the  patent 
laws.  Holt  V.  Indiana  Mfg.  Co.,  C. 
C.  A..  SO  Fed.  1.  So  are  the  ques- 
tions wlictlier  the  Constitution  al- 
lows tlie  rules  and  regulations  of 
a  Department  to  have  the  force  of 
law.  Boske  v.  Comingore,  177  U. 
S.  45P.  44  L.  ed.  840:  and  whether 
an  order  of  a  State  Railroad  Ck>m- 
mission  is  an  iiit<rf('rence  with  iii- 
tenstate  commerce,  Railroad  Com- 
mission V.  Morgan's  L.  &  T.  R.  & 
S.  S.  Co.,  C.  C.  A.,  195  Fed.  66. 
It    has   been    held   that    an    issue   as 


to  wliellier  due  force  and  cll'ect  has 
been  given  to  a  judgment  of  an- 
other State  does  not  involve  the 
construction  or  application  of  the 
Constitution,  but  depends  upon  tlie 
interpretation  of  an  act  of  Con- 
gress ;  and  that  consequently  thf 
Circuit  Court  of  Appeals  has  juris- 
diction to  review  the  decision. 
Merritt  v.  Steel  Barge  Co.,  C.  0.  A., 
75  Fed.  813.  Where  diverse  citizen- 
ship exists,  if  the  real  question  is 
the  controlling  effect  as  res  judicata 
of  a  decree  rendered  between  the  par- 
tics  in  another  suit,  and  whether 
tiie  court  rendering  it  liad  jurisdic- 
tion so  to  do  and  those  questions 
are  decided  upon  principles  of  gen- 
eral law,  the  case  is  not  one  involv- 
ing the  construction  and  application 
of  the  Constitution  and  laws  of  the 
United  States,  and  a  direct  appeal 
does  not  lie  to  the  Supreme  Court 
under  §  5;  nor  can  the  decision  ap- 
pealed from  be  converted  into  one 
involving  the  construction  and  ap- 
plication of  the  Constitution  by 
averring  argumentatiA'ely  that  to» 
give  sucli  effect  to  the  former  ad- 
judication anu)unts  to  depriving  a 
party  of  due  process  of  law.  Em- 
pire State-Idaho  Mining  and  De- 
veloping Company  v.  Hanley,  205 
U.  S.  225.  51  L.  ed.  779.  It  is  not 
essential  to  tlic  jurisdiction  of  tlie 
appeal  that  a  right  under  tlic  Con- 
stitution and  laws  of  the  United 
States  should  be  claimed  in  tlic 
plaintiff's  pleading,  when  it  was 
duly  clainiod  during  tlie  case.  City 
of  Memphis  v.  Cumberland  Tel.  & 
Tel.  Co.,  218  U.  S.  024,  54  L.  ed. 
1185.  Where  the  court  had  author- 
itv    to   make   an    ordei',    incsiKctive 
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of  any  law  of  the  United  States,  or  the  validity  or  construction 
of  any  treaty^  made  under  its  authority  is  drawn  in  question ; 
and  in  any  case  in  which  the  constitution  or  law  of  a  State  is 
claimed  to  be  in  contravention  of  the  Constitution  of  the  United 
States."  ®  Prior  to  the  Judicial  Code,  the  Supreme  Court  had 
jurisdiction  to  review  inramediately  the  final  judgment  of  any 
court  of  the  United  States  in  case  of  conviction  of  a  capital 


of  ttie  constitutional  question  raised 
hy  the  applicant  for  the  same,  no 
tjuestion  concerning  the  construc- 
tion or  application  of  the  Consti- 
tution is  involved  in  an  appeal 
from  a  judgment  committing  for 
contempt  the  party  against  whom 
the  order  is  directed,  Wise  v.  Mills, 
220  U.  S.  549,  55  L.  ed.  579;  nor 
upon  his  appeal  from  an  order  de- 
nying his  application  for  a  writ  of 
habeas  corpus  to  discharge  him 
from  such  commitment.  Wise  v. 
llenkel,  220  U.  S.  556,  55  L.  ed. 
581.  Where  the  only  substantial 
point  is  whether  an  officer  of  the 
United  States  misconstrued  a  stat- 
ute, an  appeal  from  a  District 
Court  will  be  dismissed.  Am. 
Sugar  Refining  Co.  v.  U.  S.,  211 
r.  S.  155,  53  L.  ed.  129.  See  B. 
.•\ltman  &  Co.  v.  U.  S.,  224  U.  S. 
583,  56  L.  ed.  894. 

6  Florida  v.  Furman,  180  U.  S. 
402.  45  L.  ed.  59G;  Rice  v.  Ames, 
180  U.  S.  371,  45  L.  ed.  577;  Or- 
nelas  v.  Ruiz,  161  U.  S.  502,  507, 
40  L.  ed.  787,  789;  Borgmoyer  v. 
Idler,  159  U.  S.  408,  40  L.  ed.  199; 
Aliise  V.  Arlington  Hotel  Co.,  168 
r.  S.  430,  42  L.  ed.  531;  Robinson 
V.  Caldwell,  105  U.  S.  359.  41  L.  ed. 
745:  Budzis/.  v.  Illinois  Steel  Co., 
170  U.  S.  41,  42  L.  ed.  941;  Mit- 
chell V.  Furman,  ISO  ('.  S.  402.  45 
L.  nl.  .'590;  Pettit  v.  Walshc.  19) 
T'.  S.  205.  48  L.  «'d.  9:58;  The  Pilot, 
c.  f.  A..  53  Fed.  11;  /.''•  Niwmnii. 
T'l  Fed.  015.  A  suit  by  ;iii  Indian 
V.;\     Prac.  Vol.    III.      1  (9. 


to  determine  his  rights  under  a 
patent  conveying  lands  to  him  in 
severalty,  in  accordance  with  the 
provisions  of  a  treaty  between  his 
tribe  and  the  United  States,  in- 
volves, it  has  been  held,  the  con- 
struction of  a  treaty  of  the  United 
States,  is  appealable  directly  to  the 
Supreme  Court  and  cannot  be  re- 
viewed by  the  Circuit  Court  of 
Appeals.  Terry  v.  Bird,  C.  C.  A., 
129  Fed.  592.  So  is  a  case  where 
it  is  contended  that  the  rate  fixed 
by  a  tariff  law  is  a  violation  of  a 
reciprocal  agreement  between  the 
United  States  and  a  foreign  nation, 
entered  into  by  the  President  under 
authority  of  a  previous  statute.  B. 
Altman'&  Co.  v.  U.  S.,  224  U.  S. 
583,  56  L.  od.  894.  Where  the  con- 
troversy below  concerned  the  con- 
sequence  of  a  change  in  sovereignty, 
by  reason  of  the  cession  of  tlie 
Philippine  Islands,  the  construction 
of  the  treaty  made  between  tlu- 
United  States  and  Spain  in  1S9S 
was  involved,  and  the  Supreme 
Court  took  jurisdiction  of  tlie  ap- 
peal. Vilas  V.  City  of  Manila.  220 
U.  S.  345,  55  L.  ed.  491. 

e.Tud  Code  §  238,  36  St.  at  1.. 
1087;  Illinois  Cent.  Ry.  Co.  v.  Ad- 
ams, 180  U.  S.  28.  45  L.  .-d.  419.  11 
is  too  late  to  raise  the  (iu('>ti()ii  for 
the  first  time  in  the  assignments  of 
error.  Cincinnati.  H.  &  I..  R.  Co.  v. 
Thicbniid.  177  I^.  S.  (;i.-..  11  I..  r,\. 
911.  It  was  said:  that  tin-  juris- 
(lictioti      in      siifli      a     <">-(■     dcpriul- 
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crinio.'  TIr'  Supftinc  ('uiiri  li;iil  ilicn  lui  jui'i.^diclioii  to  re- 
view jiidmiu'iits  in  t';i\(ir  of  llu'  I'liitcd  Stiiti\s  ii|toii  chiiiiis 
;iiiainst  tlunu  wlu'vc  ihc  niiiomit  in  conlrosorsy  did  nut  exceed 
iliree  thousaiul  dolliir;:;  or  the  claini  was  not  forfeited  to  the 
I'uited  Stales  for  fraud.^  No  ai)i>eal  oi-  writ  of  error  lies  until 
final  judiiinent  or  decree.^  In  rases  taken  directly  ti)  liie  Su- 
preme Court,  where  a  eonstituliunal  question  is  raised,  the  Su- 
preme Court  revieAvs  all  the  questions  in  the  case,  not  merely 
the  constitutional  qiusiion.^"  A  cross-appeal  taken  by  the  re- 
sjx)ndeut   to    review   questions   not   in\olving   the   construction 


on  the  sentence  which  can  be  im- 
posed, altlioufrli  the  actual  sentence 
is  for  iniprisonnient.  Fitzpatrick 
V.  U.  S.,  178  U.  S.  304,  44  L.  ed. 
1078.  Where  the  plaintiff  in  error 
was  convicted  of  conspiracy  under 
an  indictment  charging  conspiracy 
and  murder:  it  was  liold  that  the 
(^ircuit  Court  of  -Appeals  should  re- 
view the  case.  Davis  v.  V.  S.,  C. 
C.  A.,  107  Fed.  75.i:  approved  in 
Rakes  v.  U.  S.,  212  U.  S.  55,  57, 
as  a  law  of  the  State  within  the 
meaning  of  the  statute.  Penn  Mut. 
L.  Ins.  Co.  V.  Austin,  168  U.  S.  685. 
42  L.  ed.  626 :  Owensboro  v.  Owens- 
l)oro  Water  Works.  C.  G.  A.,  315 
Fed.  .318:  supru.  §  25;  infra. 
S  692.  The  question,  whether  pri- 
vate projxTty  has  been  taken  for 
use  that  is  not  public,  involves  the 
construction  of  the  Constitution  of 
the  United  States  and  may  be  the 
basis  of  a  direct  appeal  to  the  Su- 
preme Court.  Fall  Hrook  Irriga- 
tion District  v.  Bradley.  164  U.  S. 
112,  41  L.  ed.  360.  So  does  the 
contention,  when  not  merely  color- 
nble,  that  the  judgment  of  a  State 
court,  whicli  has  been  followed  as 
res  ad  judicata,  was  entered  under 
>uch  circumstances  as  not  to 
amount  to  due  process  of  law. 
Fayerweather  v.  Ritch,  105  U.  S. 
276,   49   L.    ed.    193.      But    see   Cos- 


mopolitan Min.  Co.  v.  Walsli,  193 
U.  S.  460,  48  L.  ed.  749:  Empire 
State-Idaho  Min.  &  Developing  Co. 
v.  Ilanley.  205  U.  S.  225.  51  L.  ed. 
779.  W'liere  the  bill  attacked  a 
State  statute  as  unconstitutional 
and  a  general  demurrer  for  want  of 
equity  was  sustained,  the  court  re- 
fused to  dismiss  the  appeal,  al- 
though the  bill  also  asserted  that 
complainant's  product  was  not  one 
of  those  specified  in  the  statute, 
when  it  further  alleged  that  the 
State  oflicer  therein  named  liad 
construed  tJie  statute  as  applicable 
thereto.  Savage  v.  .Jones,  225  U. 
S.  501,  56  L.  ed.  1182. 

7  Act  of  Feb'y.  6,  1889,  25  St.  at 
L.  655.  ch.  113.  §  6:  Evarts  Act, 
26  St.  at  L.  826,  §  5.  A  conviction 
of  murder  in  the  second  degree,  for 
which  the  statutory  penalty  was 
imprisonment  alone,  cannot  be  thus 
reviewed.  T?akes  v.  U.  S..  212  V. 
S.  .55.   53  L.  ed.  40i 

SKeid  V.  IT.  S..  211  U.  S.  52!t.  53 
L.  ed.  313.  See  Arkansas  v.  Schlier- 
hok.  179  U.  S.  598.  45  L  ed.  335: 
infra.  ^  711. 

9.\rcLiMi  V.  Koff.  141  U.  S.  661, 
35  L.  ed.  893:   infra,  §  695. 

lOEkiu  V.  U.  S.,  142  U.  S.  651, 
35  L.  ed.  1146;  Tlorner  v.  V.  S., 
Xo.  2.  143  I'.  S.  570,  36  L.  ed.  266; 
Carev    v.   Houston    &    T.   C.    T\.   Co., 
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or  application  of  the  Constitution  will  also  be  then  de- 
tenuined."  Where  a  Circuit  Court  of  Appeals  has  acted 
without  jurisdiction  because  the  sole  question  at  issue  arose 
under  the  Constitution  of  the  United  States,  the  Supreme  Court 
will  reverse  its  decree  without  passing  upon  the  merits.^^  The 
fact  that  there  are  also  allegations  of  diversity  of  citizenship  in 
a  bill  praying  relief  founded  upon  the  Federal  Constitution 
does,  not  prevent  the  immediate  review  of  such  a  case  by  the 
Supreme  Court.^^  The  same  rule  applies  when  the  validity 
or  construction  of  a  treaty  is  dra^vn  in  question."  The  Su- 
preme Court  has  jurisdiction  whether  the  right  claimed  under 
the  Constitution  was  upheld  or  denied  in  the  court  below," 
provided  that  the  appellant  is  aggrieved  by  such  decision.^®  But 
where  the  constitutional  question  and  the  question  of  jurisdic- 
tion are  both  decided  by  the  District  Court  in  favor  of  the 
plaintiff,  he  cannot  appeal  to  the  Supreme  Court  from  a  decree 
against  him  on  the  merits."  The  Supreme  Court  will  not  take 
jurisdiction  upon  this  gromid  when  there  is  no  substantial  con- 
troversy which  is  not  merely  colorable  concerning  the  construc- 
tion or  application  of  the  Constitution,  or  the  validity  or  con- 
struction of  a  treaty.^^      When   a  constitutional   question  has 


150  U.  S.  170,  37  L.  ed.  1041 :  Penn. 
Mutual  Life  Ins.  Co.  v.  Austin,  168 
T'.  S.  685,  42  L.  ed.  02fi;  B.  Altman 
&  Co.  V.  U.  S.,  224  U.  S.  583,  56  L. 
ed.   894. 

"Field  V.  Barber  Asphalt  Pav- 
ing Co.,  194  U.  S.  618,  48  L.  ed. 
1142. 

12  Union  i  Planters'  Bank  v. 
Memphis,  189  U.  S.  71,  74,  47  L. 
ed.  712,  714.  See  Mississijjpi  R.  P. 
Coinni.  V.  L.  &  N.  R.  R.  Co..  225 
r.  S.  272,  56  L.  ed.  1087. 

13  Kifld  V.  Barber  Asphalt  Pav- 
ing Co..  194  U.  S.  618,  48  L.  od. 
1142. 

14  Rice  V.  Ames,  ISO  V.  S.  371. 
45  ]j.  ed.  577;  Florida  v.  Fnrman. 
180  r.  R.  402,  45  L.  ed.  596;  "B. 
Alt  mail  4  Co.  v.  U.  S.,  224  U.  S. 
5M.  .^)fi  [-.  ed.  894. 


16  Holder  v.  Aultman  M.  &  Co., 
169  U.  S.  81,  42  L.  ed.  669. 

16  Empire  State-Idaho  Min.  &  De- 
veloping Co.  V.  ITanley.  198  1-.  R. 
292,  49  L.  ed.  1056:  McCandless  v. 
Pratt.  211  U.  S.  437,  53  L.  ed.  271. 

n  Anglo-American  Provision  Co. 
V.  Davis  Provision  Co.,  191  U.  S. 
376,  48  L.  ed.  228. 

18  Re  Lennon,  150  U.  S.  393,  37 
L.  ed.  1120;  Carey  v.  Houston  & 
T.  Ry.  Co.,  150  U.  S.  170,  37  L. 
id.  1041;  C.  A.  Treat  Mfg.  Co.  v. 
Stiiiidard  S.  &  I.  Co..  157  U.  S.  674, 
39  J.,  ed.  853;  Merritt  v.  Bowdoin 
College,  109  V.  S.  551,  42  L.  ed. 
S50;  Muse  v.  Arlington  Hotel  Co., 
168  U.  S.  430:  Central  Tr.  Co.  v. 
Citizens'  St.  Ry.  Co.,  82  Fed.  1: 
City  of  Indianapolis  v.  Central  Tr. 
Co.'  83  Fed.  529:  s.  c.  27  C.  C.  A. 
580:     Cornell    v.    rjieon.    163    U.    S. 
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boen  sotlled  bv  a  unanimous  c^l'c•i!^ion  of  ilic  Sui)rcnie  Court  it 
cannot  bo  the  subjct't  of  another  a])])eal.^^  Wlien  a  coiistitu- 
lional  (juestion  exislei!  in  the  ease  at  ihe  time  of  error  was  sued 
out,  the  Supreme  Court  retains  jurisdiction  to  decide  the  other 
questions  therein,  altliouii'li  the  objection  t'ouncU'd  upon  the  Con- 
stitution has  been  obviated. ^°  By  takini;-  and  arg-uing  an  aj)- 
l)eal  to  the  Circuit  Court  of  Appeals,  wliich  has  jurifedicti<in 
thereof  upon  other  gVounds,  in  a  case  in\-ol\Ing  jurisdictional  ^^ 
ipiestions;  the  right  to  an  immediate  ajtpeal  to  the  Supreme 
Court  is  waived. ^'^  A  criminal  case,  wluni  it  involves  the  con- 
struction or  application  of  the  Constitution  of  the  ITniteil 
States,  may  be  taken  by  the  tk^fendant  directly  from  u  District 
Court  to  the  Supreme  Court  of  the  United  States,  although 
there  has  been  no  conviction  of  a  capital  crime.^'     So  may  an 


75,  41  L.  ed.  76:  Consolidated 
Water  Co.  v.  Babcock.  173  U.  S. 
702,  45  L.  ed.  1257 :  Lampasas  v. 
Bell,  180  U.  S.  276,  45  L.  ed.  527 ; 
Am.  Siifjar  Rpfining  Co.  v.  U.  S., 
211  U.  S.  155,  53  L.  ed.  129;  Frank- 
lin V.  U.  S.,  216  U.  S.  559,  54  L. 
ed.  615.  When  the  constitutionali- 
ty of  the  statute  that  is  attacked 
has  been  sustained  by  a  previous 
decision,  the  appeal  will  be  dis- 
missed, Chicago  Junction  Ry.  Co. 
V.  King.  222  U.  S.  222,  5(3  L.  ed. 
173;  but  not  when  there  has  been 
a  division  of  oj^inion  in  the  court 
below,  or  there  is  a  conflict  of  opin- 
ion in  prior  decisions  as  to  the 
point  involved,  or  an  analysis  of 
former  decisions  is  necessary  in  or- 
der to  ascertain  whether  they  have 
passed  upon  the  ]K)int  in  (|iicstiou. 
Louisville  &  Naslivillc  I!.  W.  Co.  v. 
Melton,  218  U.  S.  3(i.  54  L.  ed.  921; 
nor  where  the  bill  attacks  the  con- 
stitutionality of  a  State  statute, 
upon  the  validity  of  whicli  the  Su- 
preme Court  has  not  previously 
passed,  and  the  application  of  prior 
decisions  upon  statutes  which,  it  is 
contended,   are   similar   sroes  to  the 


merits.    Ontario    Land    Co.    v.    Wil- 
fong,  223  U.  S.  543,  56  L.  ed.  544. 

19  Sloan  V.  U.  S.,  193  U.  S.  614. 
48  L.  ed.  814;  Farrell  v.  O'Brien. 
199  U.  S.  89,  50  L.  ed.  101;  Harris 
V.  Rosenbeiger,  C.  C.  A.,  145  Fed. 
449;  siipnt.  §  24. 

20  Williamson  v.  U.  S.,  207  U.  S. 
425.  434.   52  L.  ed.  278,  285. 

21  Carter  v.  Roberts,  177  U.  S. 
496.  44  L.  ed.  861  ;  Am.  Sugar  Re- 
fining Co.  V.  New  Orleans.  181  U.  S. 
277.  45  L.  ed.  859;  Cary  Mfg.  Co.  v. 
Acme  Flexible  Clasp  Co.,  187  U.  S. 
427,  47  L.  ed.  244;  Ayres  v.  Pols- 
dorfer,  187  U.  S.  585,  47  L.  ed.  314; 
Mackenzie  v.  Pease,  C.  C.  A.,  14(i 
Fed.  743;  infra,  §  713.  Cf.  Union 
Tr.  Co.  of  St.  Louis  v.  Westhus,  228 
U.  S.  519,  57  L.  ed. — ,  whore  a  con- 
stitutional question  was  introduced 
in  the  court  of  first  instance  after 
a  reversal  by  the  Circuit  Court  of 
Apjieals. 

22  Brown  v.  Alton  Water  Co.,  222 
U.  S.  325,  56  L.  ed.  221. 

23  Motes  v.  U.  S.,  178  U.  S.  458. 
44  L.  ed.  1150;  Burton  v.  U.  S.  190 
U.  S.  283,  49  L.  ed.  482;  Williamson 
V.  U.  S.,  207  U.  S.  425,  52  L.  ed. 
278. 
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order  denviug  the  writ  of  habeas  corpus.^*  In  suits  brought 
bj  the  United  States  under  the  Interstate  Commerce  hiw,  or 
the  act  to  protect  trade  and  commerce  against  unlawful  re- 
straints and  monopolies,  an  appeal  from  the  final  decree  will 
lie  only  to  the  Supreme  Court  and  must  be  taken  within  sixty 
days  after  the  entry  thereof.^* 

Until  a  recent  statute,  the  United  States  could  not  review 
by  writ  of  error  a  judgment  of  acquittal  in  a  criminal  case, 
except  possibly  when  a  constitutional,  jurisdictional  or  treaty 
question  was  involved. ^^  It  is  now  provided:  "That  a  writ  of 
error  may  be  taken  by  and  on  behalf  of  the  United  States  from 
the  District  or  Circuit  Courts  direct  to  the  Supreme  Court  of 
the  United  States  in  all  criminal  cases,  in  the  following  in- 
stances, to-wit:  From  a  decision  or  judgment  quashing,  setting 
aside,  or  sustaining  a  demurrer  to,  any  indictment,  or  any 
count  thereof,  where  such  decision  or  judgment  is  based  upon 
the  invalidity,  or  construction  of  the  statute  upon  which  the 
indictment  is  founded.  From  a  decision  arresting  a  judguient 
of  conviction  for  insufficiency  of  the  indictment,  where  such 
decision  is  based  upon  the  invalidity  or  construction  of  the 
statute  upon  which  the  indictment  is  founded.  From  a  decision 
or  judgment  sustaining  a  special  plea  in  bar,  when  the  de- 
fendant has  not  been  put  in  jeopardy,''  ^'  The  Judicial  Code 
further  provides :  that  "the  judgments  or  decrees  of  the  Cir- 
cuit Courts  of  Appeals  shall  be  final  in  all  cases  in  which  the 
jurisdiction  is  dependent  entirely  upon  the  opposite  parties  to 
the  suit  or  controversy  being  aliens  or  citizeus  of  the  United 
States,  or  citizens  of  diiferent  States;  also  in  all  cases  arising 
under  the  patent  laws,  under  the  revenue  laws,  and  under  the 

24iioriipr  V.  U.  R,  No.  2.  14:3  Keitel,  211  U.  S.  37^  n?,  L.  ed.  230. 
U.  S.  .570,  36  L.  ed.  2(50:  Rieo  v.  Tlie  writ  of  error  brings  up  for  re- 
Ames.  180  _U.  S.  371.  4o  T>.  ed.  .')77;  view  only  the  decision  of  the  lower 
supra.  §  4f(7.  court    concern iii<>    the    subjects    eni- 

26  .•}2  St.  at  L.  .S23.  braced    within    Ihc    clauses    of    the 

26  U.  S.  V.  Sanges.  144  l'.  S.  310,  statute,  and  not  the  wliob-  case.  U. 
3ti  !,.  ,■(].  44.').  S.  V.  Keitel,  211    U.  S.  .{70.  3<)8,  53 

27  .{4  St.  at  L.  1241):  quoted  in  F>.  ed.  230.  245.  The  construction  of 
full  supra.  §  53fi.  This  statnte  is  lln'  iiidictMicnt  is  not  brou^dit  up  for 
constitutional.  Taylor  v.  W  S.,  207  n'\  icw .  \' .  S.  v.  Ib^r  rt  nl.  211  U. 
V.  S.  120.  52  L.  ed.  13(1:  f.  S.  v.  S.  404.  53  I.,  ed.  251;  l.  S.  v.  Ilerr, 
Bitty.  20S  U.  S.  303.  52  L.  ed.  54.!.  211  l.  S.  40{i.  53  L.  ed.  252:  U.  S.  v. 
The  word  "construction'"  in  the  act  Keit.d.  211  I".  S.  370.  :!07.  53  L.  ed. 
includes     interpretation.       U.    S.    v.  230,    244.      If    the   court   of    lirst    in- 
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i-rinunal  laws,  aiui  in  ndniiraltj  cases ;"^*  and  "in  any  case  in 
whioli  the  judgment  or  decree  of  the  Circuit  Court  of  Appeals 
not  made  final :  ^^  there  shall  be  of  right  an  ajopeal  or  writ  of 


.stanoe  onod  in  the  construotioii  of 
the  stahito.  its  decision  will  be  re- 
versod  without  passing  upon  the 
t-ontvntion  tliat  tho  indictniciit. 
when  correctly  construed,  stated  no 
offense,  U.  S.  v.  Keitel,  211  U.  S. 
370.  308.  53  L.  ed.  230,  244;  U.  S. 
V.  Herr,  211  U.  S.  406,  53  L.  ed. 
252:  or  that  it  was  rightly  quashed 
for  other  defects  in  the  same.  U.  S. 
V.  Keitel.  211  U.  S.  370,  397.  53  L. 
ed.  230,  244.  An  action  to  recover 
a  statutory  penalty,  U.  S.  v.  Balti- 
more &  O.  S.  W.  R  Co.,  C.  C.  A.,  159 
Fed.  33;  or  to  recover  the  penalty 
named  in  a  recognizance,  given  by 
the  defendant  in  a  criminal  case, 
I  .  S.  V.  Zarafonitis,  C.  C.  A.,  150 
tVd.  97,  are,  it  has  been  held,  crim- 
inal proceedings,  and  the  United 
States  may  bring  the  same  by  writ 
of  error  to  the  Circuit  Court  of  Ap- 
peals for  review.  A  proceeding  to 
punish  a  party  for  contempt  is,  in 
eflFect,  a  criminal  case.  O'Neal  v.  U. 
S..  190  U.  S.  36,  47  L.  ed.  945.  Jud. 
Code  §  128,  re-enacting  36  St.  at  L. 
1087. 

28  Jud.  Code  §  128,  36  St.  at  L. 
10S7.  Ibid.  §  241. 

29  The  Kvarts  Act  26  St.  at  L. 
828.  §  6),  repealed  U.  S.  R.  S., 
§§  651  and  697:  U.  S.  v.  Rider, 
163  U.  S.  132,  41  L.  ed.  101  : 
U.  S.  v.  Hewecker,  164  U.  S.  46,  41 
L.  ed.  345 ;  U.  S.  R.  S.,  §  763 ;  Webb 
V.  York.  74  Fed.  753.  See  Ex  parte 
Lennon.  150  V.  S.  393,  37  L.  ed. 
1120.  18  St.  at  L.  315.  §  3;  The 
Havilah,  C.  C.  A..  48  Fed.  084;  and 
so  miicli  of  §  16  of  the  Tnter.state 
Commerce  Law  as  allowed  on  appeal 
direct  to  the  Supreme  Court  from 
certain  orders  of  the  Circuit  C'uut 


under  the  act.  Interstate  Com. 
Corn's  V.  Atchison,  T.  &  S.  F.  R.  Co. 
149  U.  S.  264,  37  L.  ed.  727.  30  Jud. 
Code  §  241,  36  St.  at  L.  1087.  re- 
.■iiacting  26  St.  at  L.  828,  §  6. 

it  lias  l)(HMi  held  that  the  Supreme 
Court  can  review  by  writ  of  error 
or  appeal  the  final  decision  of  a  Cii- 
cuit  Court  of  Appeals  provided  the 
matter  in  controversy  exceeds  one 
thousand  dollars  besides  costs,  in  a 
case  where  the  plaintiff's  pleading 
shows  tliat  jurisdiction  exists  both 
because  of  diverse  citizenship  and 
because  the  case  arises  under  the 
Constitution  or  the  laws  of  the 
United  States,  although  the  plaintiff 
himself  invoked  the  jurisdiction  be- 
cause of  the  diversity  of  the  citizen- 
ship alone.  No.  Pac.  Ry.  Co.  v.  Sod- 
erberg,  188  U.  S.  526,  47  L.  ed.  575. 
but  not  where  the  constitutional 
question  is  not  raised  until  the 
trial.  Bagley  v.  General  Fire  Ex- 
tinguisher Co.,  212  U.  S.  477,  53  L. 
ed.  605 ;  Chicago  Junction  Ry.  Co.  v. 
King,  222  U.  S.  222,  56  L.  ed.  173. 
See  City  of  Memphis  v.  Cumberland 
Tel.  &  Tel.  Co.,  218  U.  S.  624,  54 
L.  ed.  1185.  Where  the  Federal  juris- 
diction depends  solely  upon  the  fact 
that  the  party  is  a  corporation  char- 
tered by  Congress.  No.  Pac.  R.  Co. 
V.  Amato,  144  U.  S.  465,  36  L.  ed. 
506;  Union  Pac.  R.  Co.  v.  Harris, 
358  U.  S.  326,  39  L.  ed.  1003;  Texas 
&  Pac.  Ry.  Co.  v.  Gentry,  163  U.  S. 
353,  41  L.  ed.  186.  Where  one  of 
the  parties  is  a  foreign  State.  Co- 
lumbia V.  Cauca  Co.,  190  U.  S.  624, 
47  L.  ed.  1 150.  Where  the  case  arises 
under  the  revenue  laws.  Sprecklcs 
Su.-ar  Kef.  Co.  v.  McCiain,  192  U.  S. 
397.    48   Tj.   ed.   496,   or   tariff   laws, 
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en-or  to  the  Supreme  Court  of  the  Cuited  States,  where  the 
matter  iu  controversy  shall  exceed  one  thousand  dollars  be- 
sides costs."  ^°  It  has  been  said  that  where  there  is  jurisdiction, 
because  the  cause  of  action  rests  on  a  statute  of  the  Unit<.Hl 
States,  and  none  of  the  contentions  directly  invoke  the  inter- 
pretation of  the  statute,  but  merely  the  question  whether  on  the 
evidence  there  was  a  right  of  recovery ;  the  case  belongs  to  that 
class  in  which  it  was  the  purpose  of  Congress  to  make  the  judg- 
ment of  the  Circuit  Court  of  Appeals  final,  and  the  Supreme 
Court  will  onlv  examine  the  record  to  see  if  plain  error  has 


B.  Altman  &  Co.  v.  U.  S.,  224  V.  S. 
.■jS."].  56  L.  ed.  894,  and  the  plaintiff 
in   his   pleading  questions   the   con- 
stitutionality of  such  a  statute.     A 
case    founded    upon    tlie    Eniplovcis" 
Liability  Law,  Missouri,  Kansas  & 
Texas  Ry.   Co.   v.  Wulf,   226  U.  S. 
o70,  57  L.  ed.  — .     A  case  founded 
upon  the  Safety  Appliance  Act.   Chi- 
cago Junction  Ry.  Co.  v.  King.  222 
U.  S.  222,  56  L.  ed.  173,  a  case  un- 
der   the    Pure    Food    &    Drugs    Act. 
Four  Hundred  and  Forty-three  Cans 
of    Frozen    Egg   Product    v.    U.    S., 
226  U.  S.  172,  57  L.  ed.  — .     Where 
a  suit  is  brought  against  a  receiver 
of  a  national  bank  appointed  by  the 
Comptroller.    Auten    v.    U.    S.   Nat. 
Bank,  174  U.  S.  125,  43  L.  ed.  920, 
<ir  I)y  a  creditor  of  a  national  bank, 
to  enforce  the  statutory  liability  of 
the    stockholders     (herein,     \\;vman 
V.  Wallace,  201  U.  S.  230,  50  L.  ed. 
738.       Where     a     suit     is     brought 
aganst    a    marshal    of    the    United 
States  and   a  private   person   on  ac- 
count of  an  alleged  wrongful  execu- 
tion   of    the    process    of    a     Federal 
court;      Sonnentheil      v.      Christian 
M<..rl(iM   ?.r.  Co.. -172  U.  S.    101.  43 
L.  ed.  492;  where  suit  is  brought  bv 
tiie  I'liitcil  States  to  cancel  ;i  patint 
for  an   invention:  U.  S.  v.  .\iii.   \'-<-\- 
Tel.   Co.,    150   r.   S.   548.   40    I.,   ed. 
2.").'):    or    to    dissolve    an    association 


formed  to  monopolize  interstate 
commerce:  V.  S.  v.  Trans-Missouri 
Freight  Ass'n.  166  L^.  S.  290.  41  L. 
ed.  1007.  There  it  was  held  that  a 
stipulation  that  the  daily  interstate 
shipments  from  the  competitive 
points  in  question  exceeded  $1.- 
000.  and  an  allegation  in  the 
answer  that  free  competition 
would  cause  great  loss  and  i>os- 
sible  financial  ruin  to  the  railroad 
company,  were  sufficient  proof  that 
the  matter  in  controversy  exceeded 
iRl.OOO.  So  in  a  suit  brought  by  the 
Interstate  Commerce  Commission  to 
enforce  one  of  its  orders,  Interstate 
('(munerce  ConTn  v.  Detroit.  G.  11.  & 
M.  Ry.  Co.,  167  I'.  S.  633.  42  L.  ed. 
306;  in  a  suit  to  recover  penalties 
exceeding  one  thousand  dollars  for 
breach  of  copyright;  Brady  v.  Daly. 
175  r.  S.  148,  44  L.  ed.  109.  But 
not  in  a  suit  to  recover  damages  for 
an  infringement  of  a  common-law 
copyrights.  Press  Publishing  Co.  v. 
M.iiiroe,  164  U.  S.  105.  4  1  1..  ed.  367, 
and  in  a  suit  in  wliich  tlie  plaintiff 
claims  relief  under  the  land  laws 
of  the  United  States  and  shows  in 
iiis  declaration  or  complaint  that 
there  is  a  controversy  between  him 
aTid  tlie  defendant  as  to  their  con- 
strnction.  I'Morida  C  .<;:  P.  R.  Co.  v. 
Bell.  176  r.  S.  321.  4-1  1..  ed.  486. 
30.1,1,1.  rode  <:    12S. 


!•>  lb 


WIMTS    OV    EUliOK  AiS'D   Al'l'KALS. 


[§  088 


boon  oomniittod,  and  it"  that  is  not  apparent  it  will  affirm  the 
jniliiniont.^^  Wlioro  the  District  Conrt  wonld  not  have  had 
jurisdiction  had  the  allegations  of  divrese  citizenship  been 
stricken  from  the  i>laintitf's  pleading,  its  decision  is  final.^' 
No  appeal  lies  to  the  Supreme  Court  from  a  decree  of  a  ("!ir- 
cuit  Court  of  Appeals  ujion  an  application  for  the  writ  of 
habeas  corpus,  since  the  matter  in  controversy  cannot  be  ineas- 


31  Chicago  Junction  Ry.  Co.  v. 
King.  222  U.  S.  222,  5G  L.  cd.  173. 
But  ?ee  No.  Pae;  R.  Co.  v.  Aniiitu. 
144  U.  S.  465,  30  L.  ed.  506;  Union 
Pac.  R.  €o.  V.  Harris.  158  U.  S.  326, 
39  L.  ed.  1003;  Texas  &  Pac.  Ry. 
Co.  V.  Gentry,  163  U.  S.  353,  41  L. 
ed.  186. 

32  Bagley  v.  General  Fire  Extin- 
guisher Co.,  212  U.  S.  477,  53  L.  ed. 
005;  Weir  v.  Rountree,  216  U.  S. 
607,  54  L.  ed.  635;  Sliine  v.  Fox 
Bros.  Mfg.  Co.,  216  U.  S.  609,  54  L. 
ed.  636.  A  recital  in  the  petition 
that  a  judgment  was  rendered  in 
a  not  tier  State  is  not  equivalent  to 
the  assertion  of  the  constitutional 
right  that  full  faith  and  credit  be 
given  thereto.  Bagley  v.  General 
Fire  Extinguisher  Co.,  212  U.  S.  477, 
53  L.  ed.  605. 

The  decisions  of  the  Circuit 
Court  of  Appeals  are  final  and 
cannot  be  reviewed  by  appeal 
to,  or  writ  of  error  from,  tlie  Su- 
preme Court  of  the  United  States, 
in  proceedings  upon  petitions  of  in- 
tervention. Rouse  v.  Hornsby,  161 
U.  S.  588,  40  L.  ed.  817;  Gregory  v. 
Van  Ee.  160  U.  S.  643,  40  L.  ed. 
566,  but  not  petitions  l)y  a 
receiver  for  relief  against  a 
violation  of  a  light  secured  by  the 
constitution  of  the  United  States. 
Railroad  Commission  v.  Worthing- 
ton,  225  U.  S.  101,  56  L.  ed.  1004, 
in  suits  brought  by  and  against  re- 
ceivers of  I'ederal  courts,  when  tin; 
sole  ground   of  jurisdiction   is   that 


in  tiic  suits  wherein  they  were  ap- 
pointed there  was  a  diversity  of  cit- 
izenship. Pope  V.  Louisville,  N.  A. 
&  C.  Ry.  Co.,  173  U.  S.  573,  43  L. 
ed.  814;  Rouse  v.  Hornsby,  161  U. 
S.  588,  40  L.  ed.  817;  Carey  v.  Hous- 
ton &  T.  C.  Ry.  Co.,  161  U.  S.  115, 
40  L.  ed.  638,  in  suits  in  which  the 
original  ground  of  jurisdiction  and 
the  only  one  that  appeared  by  the 
plaintiff's  pleading  was  a  difference 
of  citizensliip,  although  subsequent- 
ly another  ground  for  jurisdiction 
appeared,  Colorado  C.  C.  Min.  Co. 
V.  Turck,  150  U.  S.  138,  37  L.  ed. 
1030;  Borgmeyer  v.  Idler,  159  U.  S. 
408,  40  L.  ed.  199;  Third  St.  & 
Suburban  Ry.  Co.  v.  Lewis,  173  U. 
S.  457,  43  L.  ed.  766;  Am.  Sugar 
Refining  Co.  v.  New  Orleans,  181  U. 
S.  277,  45  L.  ed.  859.  See  also  Ben- 
jamin v.  New  Orleans,  169  U.  S. 
161,  42  L.  ed.  700;  He  Jones,  164 
U.  S.  691,  41  L.  ed.  601;  Loeb  v. 
Columbia  Township,  179  U.  S.  472, 
45  L.  ed.  280;  Ayres  v.  Polsdorfer, 
187  U.  S.  585,  47  L.  ed.  314,  and  in 
ancillary  proceedings,  Gregory  v. 
Van  Ee,  160  U.  S.  643,  40  L.  ed. 
566;  Carey  v.  Houston  &  T.  C.  R. 
Co.,  161  U.  S.'  115,  40  L.  ed.  638, 
including  a  suit  for  the  collection  of 
assists,  brought  by  a  receiver  ap- 
pointed by  a  I'Vderal  court;  Pope  v. 
Louisville,  N.  A.  &  C.  R.  Co.,  173 
U.  S.  573,  43  L.  ed.  814,  in  suits  to 
which  national  banking  associations 
are  parties  and  there  is  no  other 
I'cdcial  question  in  the  case;  Conti- 
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iired  in  money.^®  Xor  from  an  order  affirming  or  reversing 
an  interlocutory  order  for  an  injunction.^*  Xor  from  a  decree 
of  such  a  court  that  is  not  final  in  its  nature.^^  The  Supreme 
Court  of  the  United  States  is  "invested  with  appellate  juris- 
diction of  controversies  arising  in  bankruptcy  proceedings  from 
the  courts  of  bankruptcy  from  which  it  has  appellate  juris- 
diction in  other  cases.  The  Supreme  Court  of  the  United 
States  shall  exercise  a  like  jurisdiction  from  courts  of  bank- 
ruptcy not  within  any  organized  circuit  of  the  United  States 
and  from  the  Supreme  Court  of  the  District  of  Columbia."  ^® 
"From  any  final  decision  of  a  court  of  appeal,  allowing  or  re- 
jecting a  claim  under  this  act  an  appeal  may  be  had 
under  such  rules  and  within  such  times  as  may  be  prescribed  by 
the  Supreme  Court  of  the  United  States,  in  the  following  cases 
and  no  other :  ^'  Where  the  amount  in  controversy  exceeds  the 
sum  of  two  thousand  dollars,  and  the  question  involved  is  one 
which  might  have  been  taken  on  appeal  or  writ  of  error  from 
the  highest  court  of  a  State  to  the  Supreme  Court  of  the  United 
States;  or,^*  where  some  justice  of  the  Supreme  Court  of  the 
United  States  shall  certify  that  in  his  opinion  the  determination 


iiental  Nat.  Bank  v.  Buford,  191  U. 
S.  119,  48  L.  ed.  119;  in  suits  be- 
gun in  tlie  State  courts  by  trustees 
in  bankruptcy  and  removed  to  the 
Federal  courts  because  of  a  difTer- 
ence  of  citizenship;  Spencer  v.  I3np- 
lan  Silk  Co.,  191  U.  S.  526,  48  L.  ed. 
287;  in  suits  between  citizens  of 
different  States  claiming  land  under 
grants  of  different  States;  Steven- 
son V.  Fain,  19.5  U.  S.  165,  49  L.  ed. 
142;  in  proceedings  upon  a  writ  of 
scire  fwkis  to  enforce  a  forfeited 
recogmizanco  or  l)ail  bond  to  secure 
tlie  appearance  of  the  defendant  to 
a  criminal  charge  since  they  arise 
•'un(h"r  tlu!  criminal  laws,"  Hunt  v. 
U.  S.,  166  U.  S.  424,  41  L.  ed.  106.3; 
in  suits  to  review  the  decisons  of 
the  board  of  general  appraisers, 
since  they  arise  under  the  revenue 
]'A\\H.  .Anglo-Californian  Bank  v.  U. 
S.,    175   U.    S.   ;{7.   44    h.   <■(].   (;4,    in 


proceedings  to  limit  the  liability  of 
ship-owners,  since  they  are  admiral- 
ty cases.  Oregon  R.  &  Nav.  Co.  v. 
Balfour,  179  U.  S.  55,  45  L.  ed.  82, 
in  suits  for  damages  on  account  of 
the  infringement  of  a  common-law 
copyright,  Press  Pub.  Co.  v.  Monroe, 
1G4  U.  S.  105,  41  L.  ed.  .367,  in  suits 
brought  Tinder  the  Federal  Trade- 
Mark  I-aw.  Hutchinson,  Pierce  & 
Co.  V.  Loewy,  217  U.  S.  457,  54  L. 
ed.  838. 

33Lau  Ow  Bew  v.  U.  S.,  144  U. 
S.  47,  36  L.  ed.  340. 

84Kirwan  v.  Murphy,  170  U.  S. 
205,  42  ]..  ed.   lOnn. 

85  U.  R.  v.  Krall,  174  U.  S.  .385, 
43  L.  ed.  1017;  MacLeod  v.  (iravcn, 
C.  C.  A.,  79  Fed.  84;  infra,  §  695. 

36  20  St.  at  L.  828,  §  07;  supra, 
§  669. 

37  II, i, I. 

88:{()   Stat,  at  L.  544,  553,   §  24. 
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of  tlio  ([iicption  or  questions  invol\(>(l  in  tlic  allowaiico  or  rejoc- 
tiou  of  sucli  rliiims  is  ossoutinl  to  a  iiniforiii  eonstvuclioii  of 
this  act  throui-hoiit  the  Untied  States."  ^^  Tlu>  Supreme  Court 
has  nit  jnrisdictidii  nt'  mi  a]»]i(>al  f'vi^u\  ;i  (Iccrcc  of  a  Circiiil 
Court  of  Appeals  ii]i(>ii  a  pctilioii  i\>v  a  revision  of  a  decision  of 
a  District  Court  in  bankruptcy,*"  l.>ul  such  a  decision  may  be  re- 
vieM'ed  by  certiorari}^  This  statute  has  been  discussed  in  the 
Chapter  on  bankruptcy. '^'^ 

The  Supreme  Court  of  the  United  States  has  power  to  exer- 
cise jurisdiction  in  its  nature  appellate  by  means  of  the  wilts 
of  prohibition,  certiorari,  mandamus,  and  habeas  corpus,  as  pre- 
viously described.*^ 

§  689.  Certification  to  the  Supreme  Court  by  the  Circuit 
Courts  of  Appeals.  *Mn  any  case  .within  its  appellate  juris- 
diction, as  delined  in  section  one  hundred  and  twenty-eight,  the 
circuit  court  of  appeals  at  any  time  may  certify  to  the  Supremo 
Court  of  th«  United  States  any  questions  or  propositions  of  law 
concemino-  which  it  desires  the  instruction  of  that  conrt  for  its 
proper  decision ;  and  thereupon  the  Supreme  Court  may  either 
give  its  instru(?tion  on  the  questions  and  propositions  certified  to 
it,  which  shall  be  binding  upon  the  circuit  court  of  ap))eals  in 
such  case,  or  it  may  require  that  the  whole  record  and  cause 
be  sent  up  to  it  for  its  consideration, — and  thereupon  shall  de- 
cide the  whole  matter  in  controversy  in  the  same  manner  as  if  it 
had  been  brought  there  for  review  by  w^rit  of  error  or  appeal."  ^ 

"Tn  any  case,  civil  or  criminal,  in  wliich  the  judgment  or  de- 
cree of  the  circuit  court  of  appeals  is  made  final  by  the  pro- 
visions of  this  title  it  shall  be  competent  for  the  Supreme  Court 
to  require,  by  certiorari  or  otherwise,  upon  the  petition  of  any 
party  thereto,  any  such  case  to  be  certified  to  the  Supreme  Court 
for  its  review  and  determination,  with  the  same  power  and  au- 
thority in  the  case  as  if  it  had  been  carried  by  appeal  or  writ  of 
error  to  the  Supreme  Court."  ^ 

89  Bardes  v.  Hammond  First  Nat.  '41  .^iipra,  §  669. 

Bank.  17.5  U.  S.  526,  44  L.  ed.  261;  iZ  Svpra,   §   669;   infra,  §   689. 

."^0  St.  at  L.  .544,  5.5.3,  §  25.  «  ,S'„;o-a.  §§  4.56-460;  iw/m,  §  680. 

40Holdon   V.   Stratten,   191    U.   S.  §  689.     1  Jud.  Code,  §  239,  36  St. 

115,  48  L.  ed.  116:  First  Nat'l  Banic  at  L.  1087. 

V.   King,   180   U.   S.   202,   46   L.  ed.  2  ibid.,  §  240. 
1127. 
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Another  section  of  the  statnte  gives  to  the  Siii)romo  Court 
similar  power  to  review  the  decisions  of  the  Court  of  Appeals 
of  the  District  of  Colmnbia.^ 

The  following  rule  regulates  the  practice  under  this  act: 
''Where  under  section  six  of  the  said  act,  a  Circuit  Court  of 
Appeals  shall  certify  to  this  court  a  question  or  proposition  of 
law,  concerning  which  it  desires  the  instruction  of  this  court 
for  its  proper  decision,  the  certificate  shall  contain  a  proper 
statement  of  the  facts  on  which  such  question  or  proposition  of 
law  arises.  "If  application  is  thereupon  made  to  this  court 
that  the  whole  record  and  cause  may  be  sent  up  to  it  for  its  con- 
sideration, the  party  making  such  application  shall,  as  a  part 
thereof,  furnish  this  court  with  a  certified  copy  of  the  whole  of 
said  record.  Where  application  is  made  to  this  court  inider  sec- 
tion 6  of  the  said  act  to  require  a  case  to  he  certified  to  it  for  its 
review  and  determination,  a  certified  copy  of  the  entire  record 
of  the  case  in  the  Circuit  Court  of  Appeals  shall  be  furnished 
to  this  court  by  the  applicant  as  part  of  the  application."  * 

It  has  been  held :  that  a  Circuit  Court  of  Appeals  will  only 
certify  a  question  to  the  Supreme  Court  for  instruction  before 
it  decides  the  same,®  upon  its  own  motion ;  °  that  it  will  not  per- 
mit a  party  to  move  for  such  a  certificate  before  the  argument.' 
that  the  cei-tifieate  cannot  be  made  unless  a  quorum  of  the  court 
is  present;*  nor  in  a  case  where  the  decision  of  the  Circuit 
Court  of  Appeals  is  not  final.^  The  certificate  should  not  be 
uiade  unless  the  Circuit' Court  of  Ai)peals  has  grave  doubt  upon 
the  question.^"  The  fact  that  one  or  more  (»f  the  judges  of  the 
Circuit  Court  of  Appeals  was  disqualificid  was  held  to  be  a  sufli- 
cient  reason  for  making  the  certificate."  The  questions  certi- 
fied must  each  consist  of  a  single  qucstiou  of  law,^^  which  can 

3  Ibid.,   s;   2.")!.  8  (  iiiciiiiiati,    IT.    &    D.    R.    Co.    v. 

4S.  C.  Itiili'  37:   130  U.  R.  TOO.  MoKpan,    149    U.   S.   259,    37    L.   ed: 

8  Andrews  v.   Nat.   Foundry   &   V.  72"). 

Works.  C.  C.  A.,  30  L.Tt.A.   153.  77  9  T<'\as   A    Pac.    Ry.    Co.   v.    Gen- 

Pf.^.  774.  try.  C.  C.   A..  57  Fed.  422. 

«Tbid:   l.ouisvillc  N.  A.  &  C.  Ry.  IOC. .,111:111    Ins.   (^..   v.   TIcarne,   C. 

<'o.   V.    Topf,    C.    C.    A.,   74    Ffd.    1;  0.  A..  llS  Im-(1.  134;  Colla  v.  Brown, 

Ci'Un   V.   Brown,  C.   0.   A.,    144    Fed.  f.  C.  A..  144  Fod.  742. 

742.  11  Farmers'    .V-    M.    Stair    I'.ank    v. 

7  1x)uisville,    X.    A.    &    C.    Ry.    Co.  Arnisfronj;.    ('.    C    A..    4(t    Fed.    HOO. 

V.  I'ope.  C.  C.  A.,  74  F.<1.  1.  12  Mdl-my    >■.    Alford.    ICS    IT.   S. 
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tiol.  42  L.  od.  Cl-1:  (Iidvor  v.  l';uirot, 
lii2  I  .  S.  4;?;").  40  J^.  vd.  Id.id;  Del 
Moiito  Mill.  &  M.  Vo.  V.  Lust  (.  lianec 
M.  &  M  Co..  171  r.  S.  r)5.  4:?  L.  od. 
72:  I'.  S.  V.  I'liion  Pac.  Ky.  Co..  ItiS 
r.  S.  r>Or.,  42  L.  od.  5511 :  WanuM-  v. 
Now  Oiloaiii!.  107  U.  S.  4(i7.  42  L. 
od.  2;li»:  Cross  v.  Evans,  1(>7  U.  S. 
00.  42  1..  cd.  77:  Cliioago,  B.  &  Q.  R. 
Co.  V.  Williams.  205  U.  S.  444,  51 
L.  ed.  875.  In  oacli  of  the  foregoing 
cases  the  certificate  was  hold  to  be 
insiiflicient.  So  whore  the  certifi- 
cate stated  tliat  as  the  judgment  of 
the  Circuit  Court  of  Appeals  "dif- 
fers from  .that  of  a  co-ordinate 
court,  the  instrtiction  of  the  Su- 
preme Court  is  requested."  Colum- 
bus Watch  Co.  V.  Bobbins,  148  U.  S. 
266,  37  L.  ed.  445.  In  Quinlan  v. 
(iroen  County,  205  U.  S.  410,  51  L. 
ed.  860,  the  court  refused  to  answer 
the  following  question,  which  was 
certified  to  it:  "1st.  Do  the  facta 
found  by  the  Circuit  Court  conclude 
or  estop  the  county  f>'om  denying 
liability  to  the  plaintiff  upon  the 
bonds  and  coupons  in  suit,  by  rea- 
son of  non-compliances  with  the 
terms  and  conditions  imposed  by 
the  favorable  vote  of  the  county  au- 
thorizing a  subscription  to  the  stock 
of  tho  Cumberland  and  Ohio  Rail- 
road Company  and  the  issuance  of 
bonds  in  payment  tliorefor?"  but 
answered  in  the  aHirniative  to  a 
second  question,  wliich  was  as  fol- 
lows: "2d.  As.suming  the  facts  to 
be  as  found  was  a  bona  fide  purchas- 
er, before  maturity  of  these  bonds 
and  coupons  for  value,  entitled  to 
assume  in  his  purchase  that  Green 
County  liad  before  their  issuance 
been  'fully  and  completely  exonerat- 
ed from  the  payment  of  the  capital 
stock  subscribed  for  by  the  County 
Court  of  said  county  for  and  in  be- 
half of  said  countv  to  the  Eliza both - 


town  and  Tennessee  Railroad   Com- 
pany?' ■' 

'I'ho  rules  wliicli  wore  foiniorly 
ill  force  as  to  certilioates  of  :i  divi- 
sion of  opinion  between  the  judges 
holding  a  Circuit  Court  under  I'.  S. 
K.  S..  SS  650,  659,  6i).S,  govern  in 
iiu)n(  rospocts  the  certificates  by  tlie 
Circuit  Courts  of  A])i)eals.  (Jravor 
V.  Faurot,  162  U.  S.  435,  40  I.,  ed. 
lO.-^O:  U.  S.  V.  Rider,  103  U.  S.  132, 
139.  41  L.  ed.  101,  104;  U.  S.  v. 
Union  Pac.  Ry.  Co.,  168  U.  S.  505, 
42  L.  ed.  559.  Under  these  statutes 
the  certificates  were  held  to  be  suf- 
ficient in  tlio  following  cases:  Skill- 
orn's  Ex'rs  v.  May's  Ex'rs,  6  Cranch, 
207,  3  L.  ed.  220;  U.  S.  v.  Tyler,  7 
Cranch,  285,  3  L.  ed.  344;  Wayman 
V.  Southard,  10  Wheat.  J,  0  L.  ed. 
253;  U."S.  V.  Chicago,  7  How.  185, 
12  L.  ed.  600;  Shelby  v.  Bacon,  10 
How.  56,  13  L.  ed.  326;  Havemeyer 
V.  Board  of  Supervisors,  3  Wall. 
294,  18  L.  ed.  38;  Veazie  v.  Wad- 
leigh,  11  Pet.  55,  9  L.  ed.  630;  Pel- 
ham  V.  Rose,  9  Wall  103,  19  L.  od. 
602;  Ex  parte  Milligan,  4  Wall.  2, 
18  L.  ed.  281 ;  Ward  v.  Chamberlain, 
2  Black,  4.30,  17  L.  ed.  319;  Somor- 
ville's  Ex'rs  v.  Hamilton,  4  Wheat. 
230,  4  L.  ed.  558;  U.  S.  v.  Hall,  98 
U.  S.  343,  25  L.  ed.  180;  U.  S.  v.  Ir- 
vine, 98  U.  S.  450,  25  L.  ed.  193;  U. 
S.  V.  Cxerraaine,  99  U.  S.  508,  25  L. 
ed.  482;  U.  S.  v.  Hirsch,  100  I  .  S. 
33,  25  L.  ed.  539;  U.  S.  v.  Steffena 
et  al.,  100  U.  S.  82,  25  L.  ed.  550; 
Tennessee  v.  Davis,  100  U.  S.  257,  25 
L.  ed.  648;  U.  S.  v.  Carll,  105  U.  S. 
Oil,  26  L.  ed.  1135;  U.  S.  v.  Britten, 
1117  U.  S.  655,  27  L.  od.  520;  U.  S. 
v.  Curtis,  107  U.  S.  671,  27  L.  ed. 
534 ;  Bartholow  v.  Trustees,  105  U- 
S.  6,  26  U.  ed.  937;  U.  S.  v.  Ambrose, 
108  U.  S.  .336,  27  L.  od.  746;  I'.  S. 
V.  Gale,  109  U.  S.  05,  27  L.  ed.  857; 
U.  S.  V.  Waddoll.  112  U.  S.  76.  28  L. 
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be  answered  without  a  reference  to  the  pleadings  or  evidence. 
They  must  not  be  questions  of  mixed  law  or  f  aet.-^^  Xor  can  the 
whole  case  be  thus  sent  up  for  review.^*  A  Circuit  Court  of  Ap- 
peals should  not  accompany  its  certificate  by  a  transcript  of  the 
record  until  ordered  by  the  Supreme  Court  to  transmit  the 
same.^*  The  statement  of  facts  in  the  certificate  must  contain 
only  the  fundamental  facts  and  not  the  evidential  facts  from 
which  the  fundamental  facts  are  found/^  A  jurisdictional 
question,"  and  a  question  involving  the  construction  or  appli- 

/ 


ed.  673;  U.  S.  v.  Spiegel,  116  U.  S. 
270.  29  L.  ed.  664;  California  Pav- 
ing Co.  V.  Molitor,  113  U.  S.  609, 
28  L.  ed.  1106:  Mackiii  v.  U.  S.,  117 
U.  S.  348,  29  L.  ed.  909;  U.  S.  v. 
Kagamer,  118  U.  S.  375,  30  L.  ed. 
228:  U.  S.  V.  Rausclier,  119  U.  S. 
407.  30  L.  ed.  425;  U.  S.  v.  North- 
way,  120  U.  S.  327,  30  L.  ed.  664; 
Enlield  v.  Jordan,  119  L'.  S.  680,  30 
L.  ed.  523;  U.  S.  v.  Argona,  120  U. 
S.  479;  30  L.  ed.  728;  U.  S.  v.  Le 
Bris,  121  U.  S.  278,  30  L.  ed.  946; 
U.  S.  V.  Hess,  124  U.  S.  483,  31  L. 
ed.  516;  Hosford  v.  Germania  Fire 
I.  Co.,  127  U.  S.  399,  32  L.  ed.  196; 
Fire  Ins.  Ass'n  v.  Wickliam,  128 
U.  S.  426,  32  L.  ed.  503:  U.  S.  v. 
Laclier,  134  U.  S.  624,  33  L.  ed. 
1080;  U.  S.  V.  Chase,  135  U.  S.  255, 
34  L  ed.  117;  U.  S.  v.  Brewer,  139 
U.  S.  278,  35  L.  ed.  190;  Scott  v. 
Armstrong,  146  U.  S.  499,  502,  36 
L.  ed.  1059,  1060:  rjraiit  v.  Eay- 
iiiond.  6  Pet.  218,  220.  8  L.  ed.  376. 
377:  U.  S.  V.  Wilson.  7  P«-t.  150,  8 
L.  ed.  640;  U.  S.  v.  Thomas,  151  U. 
S.  .^.77,  581.  38  L.  ed.  276.  277.  A 
complete  list  of  the  questions  wliicli 
the  Supreme  Court  answered  and  of 
those  which  it  declined  to  iinswer 
before  March  3,  1901.  pr.'j.arcd  by 
.Fii>-tice  .Tames  C.  \'an  Siclcn  of  the 
X.  V.  Supreme  Court  wiien  a  student 
in  tlie  writer's  oflice  is  contained  in 
a  ni;te  to  §  470  of  tlu-  sccund  cilition 


of  this  book.  For  cases  where  the 
certificates  were  held  to  be  sufficient, 
see  Hertz  v.  Woodman,  218  U.  S. 
205,  54  L.  ed.  — .  HeLwig  v.  U.  S., 
188  U.  S.  605,  47  L.  ed.  614;  U.  S. 
V.  Pridgeon,  153  U.  S.  48,  38  L.  ed. 
631  :  U.  S.  V.  .Tu  Toy,  198  U.  S.  253, 
49  L.  ed.  1040. 

i3McHenry  v.  Alford,   168  U.   S. 
651,  42  L.  ed.  614. 

14  Cross  V.  Evans,  167  U.  S.  60,  42 
L.  ed.  77 ;  Warner  v.  New  Orleans, 
167  U.  S.  467.  42  L.  ed.  239; 
Graver  v.  Faurot,  162  U.  S.  435, 
40  L.  ed.  1030;  Delmonte  Min. 
&  M.  Co.  v.  Last  Chance  Min.  &  M. 
Co.,  171  U.  S.  55,  43  L.  ed.  72; 
Graver  v.  Faurot,  162  U.  S.  435,  40 
L.  fd  1030;  Warner  v.  New  Orleans, 
167  U.  S.  467,  42  L.  ed.  239;  Enis- 
heimer  v.  New  Orleans,  186  U.  S. 
33,  46  L.  ed.  1042:  Felsenheld  v.  U. 
S.,  186  U.  S.  126.  46  L.  ed.  1085; 
Chicago.  B.  &  Q.  R.  Co.  v.  Williami!," 
205  U.  S.  444,  51  L.  ed.  875:  Ger- 
man Ins.  Co.  v.  Hearne,  C.  C.  A., 
118  Fed.   134. 

"Cincinnati  M.  &  D.  R.  Co.  v. 
.McKeen,  149  U.  S.  259,  37  L.  ed. 
725;  Farmers'  &  M.  State  Bank  v. 
.Armstrong,  C.  C.  A.,  49  Fed.  liOO. 

leSigafus  V.  Porter.  C.  C.  A..  85 
Fed.    689. 

"U.  S.  v.  .lalm.  1.-..-,  r.  S.  l(l!t. 
39  L.  ed.  87;  McLish  v.  RofT.  141  l\ 
S.  601,  608.  35  L.  ed.  893.  895. 
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oatioii  of  the  Coustitiition  of  the  I'liilcd  Sialcs,  mny  (1ms  \w 
cevtiiiod  iu  a  ease  of  which  the  Circuit  ('(•iirf  of  Appeals  has 
I'lirisdietion.  A  i-crlionin  will  issue  lidiii  the  Supreme  ('Ourt 
under  this  section  of  the  Jiidieial  (\h\v  where  (|uestions  of  grav- 
ity or  importance  are  involved  ^^  or  in  ilie  interest  of  nniforniity 
of  decision.^"  The  writ  is  issued  wiih  great  liherality  in  cases 
of  admiralty,  and  very  rarely  in  patent  cases.  The  writ  may 
issue  in  a  ease  which  the  Circuit  Court  of  Appeals  has  dismissed 
for  an  alleged  want  of  jurisdiction.^^  The  Supreme  Court  may, 
but  rarely  will,  order  the  certification  of  the  record  on  an  ap- 
peal to  the  Circuit  Court  of  Appeals  from  an  interlocutory  or- 
der.^^  ''Where  an  application  is  submitted  to  this  court  for 
a  writ  of  certiorari  to  review  a  descision  of  a  circuit  court  of 
appeals  or  any  other  court,  it  shall  be  necessary  for  the  petition- 
er to  furnish  as  an  exhibit  to  the  petition  a  certified  copy  of  the 
entire  transcript  of  record  of  the  case,  including  the  proceed- 
ings in  the  court  to  which  the  writ  of  certiorari  is  asked  to  be 
directed.^^      The  petition   shall  contain  only  a   summary   and 


W  Am.  Sugar  Refining  Co.  v.  New 
Orleans,  181  U.  S.  277,  45  L.  ed. 
859. 

19  It  will  usually  issue  where 
ijuestions  of  international  import- 
ance arc  involved;  Re  Lau  Ow  Bew, 
141  U.  S.  583,  587,  588,  35  L.  ed. 
868,  869,  870:  U.  S.  v.  The  Three 
Friends,  166  U.  S.  1,  41  L.  ed.  897, 
and  where  there  is  a  question  as  to 
the  disqualification  of  a  judge  of 
the  Circuit  Court  of  Appeals  to  sit 
in  the  case.  American  Constr.  Co. 
V.  Jacksonville,  T.  &  K.  W.  Ry.  Co., 
148  U.  vS.  372,  37  L.  ed.  486. 

20  Re  Woods,  143  U.  S.  202,  206, 
.36  L.  ed.  125,  126,  per  Fuller,  C.  J. 
Cf.  Chicago  k  X.  W.  Ry.  Co.  v.  Os- 
borne, 146  U.  S.  354,  36  L.  ed.  1002  : 
where  there  is  a  difference  of  opin 
ion  between  different  Circuit  Courts 
of  Appeals:  Columbus  Watch  Co.  v. 
Robbins,  148  U.  S.  266,  37  L.  ed. 
445;  where  there  is  an  important 
conflict   between   the  decisions   of   a 


Cii'cuit  Court  of  Appeals  and  .-^ 
State  Supreme  Court  in  the  samo 
circuit;  Forsyth  v.  Hammond,  Kiti 
U.  S.  506,  41  L.  ed.  1095;  Anderson 
V.  Moyer,  139  Fed.  499. 

21  Kingman  &  Co.  v.  Western  Mfg. 
Co.,  no  U.  S.  675,  42  L.  ed.  1192: 
American  S.  R.  Co.  v.  New  Orleans. 
181  U.  S.  277,  45  L.  ed.  859. 

22  American  Constr.  Co.  v.  .Tack- 
sonville,  T.  &  K.  W.  Ry.  Co..  148 
[J.  S.  372,  386,  37  L.  ed.  486,  402: 
Harriman  v.  Northern  Securities 
Co.,  197  U.  S.  244.  49  L.  ed.  739: 
Flannclly  v.  Delaware  &  Hudson 
Co.,  225  U.  S.  597,  56  L.  od.  1221, 
an  order  granting  a  new  trial. 

23  It  seems  that,  if  a  certified  copy 
of  the  record  is  already  on  file,  a 
new  one  need  not  tlien  be  presented 
to  the  court.  A  deposit  of  twenty- 
five  dollars  for  the  clerk's  fees 
sliould  be  made  wiien  the  papers  are 
liiod.  Fiurel  v.  O'Brien,  199  U.  S. 
89.  101,  .56  L.  ed.   101.  107. 
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short  statement  of  the  matter  involved  and  the  general  reasons 
relied  on  for  the  allowance  of  the  writ.  A  failure  to  complv 
wirh  this  provision  will  be  deemed  a  sufficient  reason  for  denv- 
ing  the  petition.  Thirty  printed  copies  of  such  petition  and 
of  any  brief  deemed  necessary  shall  be  filed.  jSTotice  of  the  date 
of  submission  of  the  petition,  tog-ether  with  a  copy  of  the  petition 
and  brief,  if  any.  in  support  of  the  same  shall  be  served  on  the 
counsel  for  the  respondent  at  least  two  tweeks  before  such  date 
in  all  cases  except  where  the  counsel  to  be  notified  resides  west 
of  the  Rocky  Mountains,  in  which  cases  the  time  shall  be  at 
least  three  weeks.  The  brief  for  the  respondent,  if  any,  shall  be 
tiled  at  least  three  days  before  the  date  fixed  for  the  submission 
of  the  petition.  Oral  argument  will  not  be  permitted  on  such 
petitions,  and  no  petition  will  be  received  within  three  days 
next  before  the  day  fixed  upon  the  adjournment  of  the  court 
for  the  terra.-'  ^*  The  Supreme  Court  cannot  issue  a  certiorari 
to  bring  before  it  a  case  when  it  has  appellate  jurisdiction  to  re- 
view the  same  by  appeal  or  writ  of  error.^'  The  Supreme  Court 
may  issue  a  certiorari  directing  the  whole  case  before  the  Cir- 
cuit Court  of  Appeals  to  be  certified  to  it  for  its  decision,  wheth- 
er it.^  advice  is  recjuested  or  not.^^  It  will  then  ordinarily  de- 
cide the  whole  matter  in  controversy,  in  the  same  manner  as  if  it 
had  been  brought  up  for  review  by  writ  of  error  or  appeal.^'' 

The  decision  of  the  Circuit  Court  of  Appeals  upon  a  former 
appeal  in  the  same  case  may  thus  be  reviewed.^^  The  writ  niav 
i.sHue  after  the  mandate  of  the  Circuit  Court  of  Appeals  has 
been  sent  to  the  court  of  first  instance.^^  In  tbis,  and  in  other 
ca.ses,  the  mandate  of  the  Supreme  Court  is  ordinarily  addressed 
<lirc<-tly  to  the  ('(mdi  (.f  first  instance,  namely:  tlie  District 
Court,  or  Supreme  (;ourt  of  the  District  of  Columbia,  as  the 
case  may  be.^°     Tlie  widt  nmy  be  issued  at  any  time  witliin  a 

24  S.  C.  Rule  .37  as  a ndci  .hmp  28  Panama   R.  Co.  v.  Xapior  Sliip- 

]0.  1012,  225  U.  S.  093.  ping  Co.,    160  U.  S.  280,  41    L.  cd. 

25Lau  Ow   Bew   v.   U.  S.,    144  U.       1004.   T?ut  see  Smitli  v.  Vulcan  Iron 

S.  47.  -.m  L.  ed.  .-340.  Works,  165  V.  S.  .-ilS,  41  L.  ed.  810. 

26  f.au  Ow    Bfw   V.    I'.   S..    144  U.           29  Tlie  CoiKim-ror,   166   U.   S.   110, 
S'.  47,  36  L.  ed.  .'MO.  41   L.  ed.  037. 

27  Lricwc    V.    Lawlor,  .208     U.  S,           30  TIio   f'onqueror,    166    U.  S.    110. 
274.  .VJ  L.  ed.  4SS.  41   L.  od.  037,  infra,  §  712. 
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voar  aftor  the  tlocision,  which  ii  hiiiiiis  up  loi-  review;  ^^  l>ut  it 
cnimot  issue  after  the  expiration  nt'  ilial  vcai-.^'^ 

The  errors  assiiiued  by  a  partv  wlm  took  a  cross-appeal  to 
the  Circuit  Court  of  Appeals,  but  who  riled  uo  pctitiou  for  the 
ii'rtiorari.  will  uot  be  eousidered.^^  The  (>ii"cct  of  the  writ  is 
ordiuarily  to  suspeud  all  proeeediniis  liy  the  (Circuit  Court  of 
Appeals  aud  by  the  trial  court  in  obedience  to  its  mandate;  and 
it  has  been  said  that  it  does  not  authorize  the  court  of  first  in- 
stance, before  a  decision  of  the  Supreme  Court,  to  set  aside  or- 
ders previously  made  in  obedience  to  the  mandate  before  the 
certiorari  was  issued.^*  Where  upon  a  petition  for  the  writ  of 
certiorari,  a  rule  to  show  cause  is  entered,  a  return  made  to  the- 
rule  and  full  argument  had,  the  court,  if  there  is  no  dispute  as 
to  the  facts,  may.  and  usuallv  will,  order  the  return  to  stand 
as  the  return  to  the  writ  and  decide  the  case  at  once.^^  A  trans- 
cript certified  upon  a  void  appeal,  which  is  dismissed,  may  be 
treated  as  a  return  to  the  writ.^^  Upon  a  certiorari  to  review 
an  order  vacating  an  injunction,  the  Supreme  Court  may  dis- 
]iose  of  the  whole  case.^"'' 

The  act  of  February  11,  1903  provides :  that  wJiere  the  judges 
(if  the  circuit  court  sitting  in  a  suit  in  equity,  brought  under 
the  monopoly  law  or  the  interstate  commerce  laws,  are 
divided  in  opinion,  "the  case  shall  be  certified  to  the  Su- 
preme Court  for  review  in  like  manner  as  if  taken  there  by 
appeal  as  hereinafter  j^rovided."  ^*     It  has  been  held  that  the 


31  The  Conqueror,  166  U.  S.  110, 
114,   41    L.   ed:  937. 

32  Ayres  v.  Polsdorfer,  187  U.  S. 
.")S5,  595,  47  L.  h1.  314.  317;  Spencer 
V.  Duplan  Silk  Co.,  191  U.  S.  526, 
532,  48  L.  ed.  287. 

33  Hubbard  v.  Tod.  171  U.  S.  474, 
43  L.  ed.  240;  [Montana  Min.  Co.  v. 
St.  Louis  Min.  &  Mill.  Co..  186  U.  S. 
24.   46  L.  ed.   1039. 

34  Louisville  N.  A.  &  C.  Ry.  Co.  v. 
Louisvile   Trust   Co.,   78   Fed.   659. 

35  Am.  Sugar  Ref.  Co.  v.  New 
Orl(an.s,  181  U.  S.  277,  283,  45  L. 
ed.   859,   802. 

36  Farrell  v.  O'Bri.n.  199  U.  S. 
89,  101,  50  L.  ed.  101,  107. 


37  Harrinian  v.  Northern  Securi- 
ties Co.,  197  U.  S.  244,  49  L.  ed. 
739. 

38  Act  of  Feb'y.  H,  1903,  32  St.  at 
L.  823,  10  Fed.  St.  Ann.  199,  Comp. 
St.  Supp.  622,  Pierce  Fed.  Code, 
§  7696.  This  cannot  be  done  until 
the  final  decree  or  judgment  has 
been  entered  below.  Baltimore  & 
Ohio  R.  R.  Co.  V.  Interstate  Com- 
merce Commission,  215  U.  S.  216.  54 
L.  ed.  164.  it  has  been  held  that 
wlien  there  is  a  division  of  (i|>iiiioii 
concerninfr  an  order  upon  a  motion 
for  a  |)ie]iminary  injunction,  the 
court  below  is  not  rerpiircd  to  make 
such  a  certificate.     Soutlicrn   I'ac.  T. 
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whole  case  cannot  thus  be  ceTtified,  at  least  before  final  judg- 
menr.^^ 

§  690.  Review  of  decisions  of  Courts  of  Claims.  The 
Supreme  Court  has  jurisdiction  to  review  by  appeal,  on  behalf 
of  the  United  States,  all  final  judgments  of  the  Court  of  Claims 
adverse  to  the  United  States ;  by  appeal,  on  behalf  of  the  plain- 
tiff, all  iud.oments  of  the  Court  of  Claims  in  any  ease  where 
the  amount  in  controversy  exceeds  three  thousand  dollars,  or 
his  claim  has  been  forfeited  to  the  United  States  for  fraud. ^ 
Where  the  United  States  has  taken  an  appeal  from  a  decision 
of  the  Court  of  Chiims  against  them,  the  claimant  may  take  a 
cross-appeal  from  so  much  of  the  judgment  as  disallowed  part 
of  his  claim,  although  the  sum  of  the  items  disallowed  does  not 
exceed  $3,000.^  Xo  appeal  lies  to  the  Supreme  Court  from  the 
findings  and  decisions  of  the  Court  of  Claims  n^wn  a  claim 
sent  thereto  by  the  head  of  a  department  for  investigation,  in 
})ursuance  of  an  act  of  Congress,  which  does  noj;-  make  the  de- 
cisions of  the  court  binding  upon  the  department.^  The  prac- 
tice upon  such  appeals  has  been  explained  in  the  previous  chap- 
ter on  the  Court  of  Claims.* 

§  691.  Review  by  Supreme  Court  of  decisions  of  the 
courts  of  the  District  of  Columbia,  Alaska  and  the  Islands. 
"Any  final  judgment  or  decree  of  the  court  of  appeals  of  the 
District  of  Columbia  may  be  re-examined  and  affirmed,  reversed, 
or  modified  by  the  Supreme  Court  of  the  United  States,  upon 
writ  of  error  or  appeal,  in  the  following  cases:  First.  In 
cases  in  which  the  jurisdiction  of  the  trial  court  is  in  issue; 
Imt  when  auv  such  cfise  is  not  otherwise  reviewable  in  said  Su- 
preme Court,  then  the  question  of  jurisdiction  alone  shall  be 
certified  to  said  Supreme  Court  fur  decision.^  Second.  In 
prize  cases.     Third.     \n  rases  iu\(.lvin<:  ibc  construction  or  ap- 

fo.    V.     Iiitir-t;itc    (  (iiiinicicr    Com-  T..  ed.  429.     (7/.  Talboit  v.  U.  S.,  ].55 

!ii!s-i(,ii.   U;()  Kcii.  1:54.  t'.  R.  45,  .30  L.  od.  G4.    But  see  U.  S. 

39  i;al(inioro  &   Oliio  P.  R.   Co.  v.  v.   Jones,    119    C.   S.   477,   .30   L.   od. 

Interstate     Coinnierec     Commissi'. n,  110.      for  cases  wjiere  the  Supreme 

21.")   I'.  S.  21ti.  .")4   I.,  ed.   1(14.  Court  refused  to  look  into  the  facts, 

§  r.DO.     l.liid.  (ode.  §  242,  .30  St.  see  McClure  v.  L'.  S.,  116  U.  S.  145, 

at  F>.  1087:   V.  S.  R.  S..  §  707.  29  L,  ed.  572;  Union  Pac.  Ry.  Co.  v. 

2  r.  S.   V.   Mosl.y.    1.33   U.  S.   273,  U.  R..  110  V.  S.  1.54,  29  L.  ed.  584. 

289.  .33    r..  ed.  025.  031.  4  N»/-m.   §  080. 

»l{c   Sani)orn.    148   U.   R.   222,   37  §  OiM.     1  See  supra,  §  688. 
I-'.(I.    i-rae.    V.d.    III.-    150. 
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plication  o['  llic  ( '(.usiitulioii  of  llic  I'liilcd  Sinles;,  or  tiio  Cdii- 
stitiitionalitv  of  aii.v  law  of  tl)c  rnitcil  States,  oi-  llio  validity 
or  eonstruetiou  of  any  treaty  made  under  its  aiitliority. 
Fourth.  In  i-ases  in  wliieli  the  eonstilnl  ion.  oi-  any  law  ot  a 
State,  is  elaiiuiMJ  to  he  in  cuntrax-ention  of  the  ('(institution  of 
the  United  States.'  Fifth.  In  eases  in  which  tiie  validity  of 
any  authority  exercised  under  tlu^  T"nit(^d  States,  or  the  exist- 
ence or  seope  of  anv  ]i<>wer  or  duty  ol  an  ollicer  of  the  United 
States  is  drawn   in  question.*     Sixth,     In  eases  in  which  the 


8  It. id. 

3  ll.id. 

4  "It  will  bo  observed  tliat  Ibis 
section."  now  subdivision  lit'tli,  "of 
the  statute,  wliile  it  is  l)ased  ujion 
tile  general  principle  which  is  found 
in  the  act  of  C  onuress  allowinj^  writs 
of  error  from  this  court  to  tiie  high- 
est courts  of  a  J?tate,  namely,  to 
protect  parties  against  the  exercise 
of  an  unlawful  power  on  the  part  of 
the  State  autliorites,  does  not  use 
the  language  which  is  found  in  that 
act.  that  to  give  this  court  jurisdic- 
tion the  decison  of  the  State  court 
must  be  afiainxt  the  right  or  power 
set  up  by  tlie  party  under  the  laws 
of  the  fnited  States."  Clayton  v. 
ftah,  132  U.  S.  G3-2.  037.  33  L.  ed. 
4i)5.  See  Idaho  &  0.  Land  Imp.  Co. 
V.  Bradbury,  132  U.  S.  509.  33  L.  ed. 
433:  supra.  §  (iS^i;  infra.  §  ()!)2.  The 
phrase  ■•valiility  of  a  statute,"  when 
used  in  the  Acts  of  Congress  wliich 
■confer  jurisdiction  to  review  the 
decit-ions  of  the  Supreme  Courts  of 
the  District  aiul  the  Territories,  re- 
fers to  the  power  of  Congress  to  pass 
tlie  particular  statute  at  all,  and 
•not    to    mere    judicial    construction. 

P.altimore  &  P.  R.  Co.  v.  Hopkins, 
130  U.  S.  210,  226,  32  L.  ed.  908. 
•f)14.  per  Fuller,  C.  J.:  Di.strict  of 
Columbia  v.  Gannon,  130  U.  S.  227. 
32  L.  ed.  922;  Telluride  Power 
Transmission  Co.  v.  Rio  Grande  \V. 
;Rv.  Co..  175  U.  S.  039.  44  L.  ed.  305. 


The  validity  of  a  statute  is  not 
drawn  in  question  every  time  rights 
claimed  under  such  statute  are  con- 
troverted; nor  is  the  vilidity  of  an 
autliority,  every  time  an  act  done  by 
such  authority  is  disputed.  Cook 
County  v.  Calumet  &  C.  C.  &  D.  Co., 
138  I".  S.  035,  053,  34  L.  ed.  1110, 
1110,  per  Fuller.  C.  J.  It  seems 
that  the  authority  exercised  in  the 
case  appealed,  by  the  court  from 
which  the  appeal  is  taken,  is  not  the 
autliority  intended  by  the  act.  Snow 
V.  r.  S.,  118  U.  S.  340,  347,  30  L.  ed 
207,  208.  The  validity  of  an  au- 
thority is  not  drawn  in  question  un- 
less such  validity  is  primarily  de- 
nied, and  the  denial  made  tlie  sub- 
ject of  direct  inquiry.  Cook  County 
V.  Calumet  &  Co.  C.  &  D.  Co.,  138 
A  rule  of  practice,  established  by 
the  Commissioner  of  Patents,  may 
U.  S.  035.  053.  34  L.  ed.  1110.  1110. 
constitute  an  authority  under  the 
laws  of  the  United  States.  L".  S.  ex 
rel.  Steinmetz  v.  Allen.  102  U.  S. 
543,  48  L.  ed.  555.  Xo  appeal  nor 
writ  of  eri-or  lies  from  the  di-cision 
of  tl:e  Court  of  Appiais  U]:on  an  ap- 
peal from  the  Conunissioner  of  Pat- 
ents. Fra.sch  v.  Moore.  211  V.  S.  1. 
53  L.  ed.  05.  Patent  ap])lication  or 
an  application  for  a  tradeu'ark.  K. 
C.  Atkins  &  Co.  V.  :\Ioore.  212  I'.  S. 
285.  53  L.  ed.  515.  'I  he  validity  of 
an  authority  is  drawn  in  question 
when   the  right  to  hold   an  office   is 
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eenstructiun  of  any  law  of  the  United  States  is  drawn  in  ques- 
tion by  the  defendant.  Except  as  provided  in  the  next  succeed- 
ing section,  the  judgments  and  decrees  of  said  court  of  appeals 
sluJl  he  tiuiil  in  all  cases  arising  under  the  patent  laws,  the 
copyright  laws,  the  revenue  laws,  the  criminal  iav\'s,  and  in  ad- 
miralty cases;  ^  and.  except  as  provided  in  the  next  succeeding 
section,  the  judgments  and  decrees  of  said  court  of  appeals  shall 
l)e  final  in  all  cases  not  reviewable  as  hereinbefore  provided. 
Writs  of  error  and  appeals  shall  be  taken  within  the  same  time, 
in  the  same  manner,  and  under  the  same  regidations  as  writs 
of  error  and  ajipoals  are  taken  frfun  the  circuit  courts  of  ap- 
peals to  the  Su])reme  Court  of  the  United  States."  ^  "Tin 
Supreme  Court  may  also  review,  by  certiorari,  the  decisions  of 
the  Court  of  Appeals  of  the  District  df  Cdlumhia  in  cases  simi- 
lar to  those  in  which  it  has  the  power  thus  to  review  the  de- 
cisions of  the  Circuit  Court  of  Appeals."  "^  ''Ap]ieals  and  writs 
of  error  may  be  t^ken  and  prosecuted  from  final  judgments  and 


disputed.  Cloufrh  v.  Curtis.  1.34  U. 
S.  3G],  370.  33  L.  ed.  945.  The 
validity  of  an  authority  exercised 
liudcr  tlio  I'nited  States  is  not 
drawn  in  (|uc^li<in  liy  (Icfcn.ling  a 
suit  brought  l>y  tlie  govei'nnient  for 
tlie  abatement  of  a  fence  upon  i)ub- 
lic  land.  Cameron  v.  U.  S.,  14()  U. 
S.  .533,  ;!t;  I>.  cd.  1(177:  T.  S.  ex  rel. 
Taylor  v.  Taft,  203  I'.  S.  tr,l.  .'")! 
L.  ed.  2<i9.  but  by  an  aiipiic-atiun  for 
a  mandamus  to  compel  an  odicer  to 
allow  a  ei-edit  wlTu'li  he  rejectrd.  V. 
S.  V.  Lyiieli.  137  C.  S.  280,  34  L.  ed. 
700,  ulien  auditing,'  sm  account 
where  a  frovernment  rni|il(iye  does 
not  <leny  llii'  authority  of  the  presi- 
dent or  his  i('|)resentati\<'  tn  dis 
miss  him.  l)y  his  coiilcnt  inn  (h;it 
liis  dismissal  is  iilcLral  liccaiisc  cci- 
tain  rules  and  re;;ulations  of  llic 
ci\il  .-.ervice  were  not  (iliscrxcd.  1'. 
S.  V.  Taft.  203  V.  S.  40 1.  :A  I.,  .d. 
2(i0. 

5  This  does  not  c-xtcml  to  eases 
where  the  act  of  CVuifi^ress  construed 
by  the  Court  of  .Xpiieals  is  a  piu'ely 


local  law  relating  to  the  district 
and  lias  no  general  application 
thionghout  the  Cnited  States.  Am. 
Security  I  o.  v.  Dist.  of  ColumI)ia, 
224   r.  S.  401.  .-)()  L.  ed.  856. 

e.Jud.  Code,  §  250,  36  St.  at  L. 
1087,  re-enacting  in  substance  27  St. 
at  L.  436:  23  St.  at  L.  443;  Balti- 
more &  P.  R.  Co.  V.  Hopkins,  130 
r.  S.  210.  Wl  L.  ed.  008;  District 
of  Coluniliia  v.  Cannon,  130  V.  S. 
227.  32  L.  ed.  022;  Re  llealJi.  14  4 
r.  S.  02.  3(i  1..  cd.  3:)S:  I'Mrsons  v. 
DistricC  of  Columbia.  170  V.  S.  45, 
42  L.  cd.  043;  20  St.  at  L.  602; 
Code  I).  C.  §  234;  31  St.  at  L.  1180; 
Wiiisloii  V.  V.  S.,  172  r.  S.  303,  43 
1..  cd.  l.lCi:  Siucdaii'  \.  District  of 
ColiiMiliia,  I!I2  C.  S.  1(i.  4S  L.  <.d. 
.'!22.  This  section  slioiild  be  strictly 
idiisl  lucij.  as  (lie  intent  of  (^ongreas 
was  to  lighten  the  labor  of  the  Su- 
|ireiiie  ('(lui-f.  .\\\\.  Security  ( 'o.  v 
Dist.  of  Cohimliia.  22  1  V.  S.  V.W.  5(5 
1..  ed,  s.'ii;. 

7. 1  lid.    (  (ide.    §   251.   36   St.   at   L 
]087,  (luoted  suina,  §  689. 
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ili'orot|S  of  till'  district  court  i'<«r  llio  dislricl  of  Alaska  or  I'ni-  any 
ilivision  tlu'n>ot',  tlirrcl  to  tlio  Suprt'iiui  Court  i>\'  llio  I'liitcd 
Stiitos,  in  llio  t'l  il  low  iiio-  cases :  In  prize  cases;  and  in  all  cases 
which  in\id\(.'  the  i-onstruct  idii  or  applical  i(Ui  (d  the  ('onstitn- 
tion  iA'  the  United  Slates,  or  in  which  the  eonstil  ill  ionalit y  of 
liny  law  of  the  Uuited  States  oi-  the  \alidity  or  construction  of 
any  treaty  made  under  its  authority  is  drawn  in  question,  or  in 
which  the  constitution  or  law  of  a  State  is  chiinied  to  be  in  con- 
travention of  the  Const  it  utiouof  the  United  States.  Such  writs 
of  error  and  appeal  shall  he  taken  within  the  same  time,  in  the 
same  manner,  and  under  the  same  reguhitions  as  writs  of  ei'i'or 
and  appeals  are  taken  from  the  district  courts  to  the  Sn]»i'enie 
Court."  *  "Writs  of  eri-or  and  appeals  from  the  final  judgments 
and  decrees  of  the  supreme  coui-t  of.  and  the  United  States  dis- 
trict court  for,  Porto  Kico,  may  be  taken  and  prosecuted  to  the 
Supreme  Court  of  the  United  States,  in  any  case  wherein  is  in- 
volved the  validity  of  any  copyright,  or  in  which  is  drawn  in 
question  the  validity  of  any  c(jpyright,  or  in  which  is  drawn  in 
question  the  validity  of  a  treaty  or  statute  of,  or  authority  ex- 
ercised under,  the  United  States,  or  wherein  the  Constitution 
of  the  United  States,  or  a  treaty  thereof,  or  an  Act  of  Congress 
is  brought  in  question  and  the  right  claimed  thereunder  is  de- 
nied, without  regard  to  the  sum  or  value  of  the  matter  in  dis- 
pute;  and  in  all  other  cases  in  which  the  sum  or  value  of  the 
matter  in  dispute,  exclusive  of  costs,  to  be  ascertained  by  the 
oath  of  either  party  or  of  other  competent  witnesses,  exceeds 
the  sum  or  value  of  five  thousand  dollars.  Such  writs  of  error 
and  appeals  shall  be  taken  within  the  same  time,  in  the  same 
manner,  and  under  the  same  ro^gulations  as  writs  of  error  and 
appeals  are  taken  to  the  Supreme  Court  of  the  United  States 
from  the  district  courts,"  ^    It  nuiy  be  that  the  Supreme  Court 

8Ju(l.   Code,   §   247,   3G   St.    at   L  ton,  218  U.  S.  513,  54  L.  cd.   n3]  ; 

1087.     Sec  31   St.  at  L.  414,  Aiaslca  younnr  v.  U.  S.,  176  Fed.  012. 
Code  of  Civ.  Proc.,  §  504.     lor  deci-  9  Jiul.   Code,   §   244,   30   St.   at   L. 

sions  upon  appeals  and  writs  of  er-  10S7,   re-enacting   in   part  23   St.  at 

ror  Ijrouglit  to  review  tlie  judgments  L.  443.     See   31   St.  at  L.  84;    Ser- 

of  courts  of  Territories  which  have  ralles'   Succession    v.    Esbri,    200   U. 

subsequently     become      States,     sec  S.    103,     0    L.    ed.    391;    Royal    Ins. 

Williams    V.     First    Nat.    Bank    of  Co.     v.     Martin.     192     U.     S.     149, 

I'aul.s   Vallev,   210   U.  S.  582,  54  L.  11,    49   L.   ed.   38.J,   389;    Amado    v. 

«d.  025:  Eagle  Mining  Co.  v.  Haniil-  U.  E..  195  U.  S.  172,  49  L.  ed.  145; 
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of  the  United  States  may  review  a  conviction  of  a  capital  crime 
by  writ  of  error  immediately  to  the  judgment  of  the  Supreme 


Garrozi  v.  Dastas,  204  U.  S.  64,  51 
L.  ed.  369.  Cf.  Hi  jo  v.  U.  S.,  194 
U.  S.  315,  48  L.  ed.  994.  This 
statute  does  not  affect  the  exclusive 
method  of  review  of  bankruptcy 
proceedings,  for  which  provision  is 
made  in  the  Bankruptcy  Law. 
Tefft,  Wcller  &  Co.  v.  Munsuri,  222 
U.  S.  114,  56  L.  ed.  118.  Upon  a 
writ  of  error,  the  court  can  review 
such  legal  questions  as  arose  upon 
the  face  of  the  record  and  appeared 
by  a  bill  of  exceptions,  including  the 
sullicieny  of  findings  to  sustain  the 
decree,  and,  when  there  is  a  bill  of 
exceptions,  rulings  on  the  objection 
and  admission  of  testimony  to  which 
exceptions  were  duly  taken.  Garzot 
V.  de   Rubio,   209   U.   S.  283,  52   L. 

.  cd.  794.  Prior  to  the  Judicial  Code, 
the  Supreme  Court,  upon  appeals, 
was  bound  by  the  findings  of  fait 
in  t]\e  court  below.  Gonzales  v. 
Buist,  224  U.  S.  126,  56  L.  ed.  693. 
It  has  been  said  tliat  not  every 
mere  question  of  irregularity  in  the 
application  of  a  law  of  the  United 
States  justifies  a  review  by  the  Su- 
preme Court,  and  held  that  the  gen- 
erality of  statement  as  regards  the 
statement  thereof  and  the  absence 
of  specifications  to  sustain  the  same 
woubl  justify  a  dismissal  of  tlie 
writ,  .^rrati  v.  Znrrinach,  222  U.S. 
395.  56  L.  ed.  246.  Where  the  deci- 
sion is  based  upon  the  construction 
of  a  Territorial  statute  and  not 
upon  thf  jtower  of  the  Legislature 
to  i)iiss  the  same,  tliere  is  no  appeal 
if  tlic  amount  in  controversy  is  less 
tlian  .1:5.000.  Albright  v.  Sandoval, 
216  U.  S.  342,  54  L.  ed.  509.  The 
decisirjn  a.s  to  who  has  the  right  to 
an  ofiice.  which  depends  upon 
whether   tiic   otlice   was   vacant   and 


whether  an   appointment  was  made 
before    the    statute    took    effect,    de 
pends  upon  the  construction  of  such 
statute,  and  if  it  involves  less  than 
the  jurisdictional  amount  is  not  ap- 
pealable,     bid.      A    claim    tluvt    the 
District  Court  of  the  United  States 
of    Porto    Rico    should    follow    the 
local    statute    in    the    selection    of 
grand  jurors,  Crowley  v.  U.  S.,  194 
U.  S.  461,  48  L.  ed.  1075;  and  that 
grand    jurors    were    not   selected    or 
drawn   as   required   by   the   Federal 
statutes,  Rodriguez  v.  U.  S.,  198  U. 
S.    156,    49    L.    ed.    994;    are,    when 
made  by   a   man   who   has   been    in- 
dicted, claims  of  rights  under  stat- 
utes  of   the   United    States.     So   is 
the  contention  that  a  local   law  of 
Porto  Rioo   is   void  because  it   is  in 
conflict  with  a  specified  act  of  Con- 
gress;  Kent  V.   Porto  Rico,  207   U. 
S.    113,    52    L.   ed.    127    (where    the 
writ  of  error  was  dismissed  beca\isc 
the   claim   was   frivolous)  ;    but   not 
a  general  claim  that  an  indictment 
does    not   charge    "an   offense   under 
tlie  statutes  of  the  United  States." 
Amado  V.  U.  S.,  195  U.  S.  172,  49 
L.  ed.   145.     The   contention   that  a 
jury  trial  cannot  be  had  at  a  si)ecial 
term  held  at  Mayagucz  is  too  clear- 
ly   frivolous    to   sustain    a    writ    of 
error  to  the  Supreme  Court  of  the 
United  States.     American  R.  Co.  v. 
Castro,  204  U.  S.  453,  51  L.  ed.  564. 
The  denial   of  a  writ  of   nian(hiiiius 
to  compel  the  recognition  of  certain 
judgments    exceeding    $5,000    and    a 
levy    of    taxes    by    municipal    ollicers 
of    five    mills    on    tlie    dollar,    each 
year,  to  pay  the  same,  involves  the 
jurisdictional    amount.      Beadles    v. 
Smyser,   209    U.   S.   393,   52   L.   ed. 
849. 


i!.".!H)  AVKITS    OF    KKHOK    .\\I>    Ari'KAT.S.  [§     0!)  1 

(\)nrt  of  till'  Hist  rid  of  ( '(iIiiimIm:!.'"  'I'lir  Sir|MTiii('  ('diirt  re- 
viows  tiiinl  jiKliiiHciUs  and  (Iccrccs  ot  llic  IHslrict  Ccnirt  oi  Ilii- 
\\;;ii  uuiKt  tlii'  saiiic  circiiinslanccs  lliat  it  rex  icws  lliosc  n\  tliG 
l-istrii't  Courts  of  llic  I'liilcd  Stales." 

"Writs  of  t'lTor  aii<l  ajipcals  from  the  final  judiiincnts  ami  do- 
oivos  of  the  snprcnit'  ctiurt  of  tho  'I'cri'ifory  of  Hawaii  may  bo 
taken  and  iirosoouted  to  llio  Snprciiic  Court  of  tlic  riiitod  States, 
within  the  same  time,  in  the  same  manner,  niider  the  same 
loii'nlations,  and  in  the  same  (dasses  of  eases,  in  whieh  writs  of 
error  and  appeals  from  th(>  tinal  jiidiinients  and  deerees  of  the 
hiuhest  eonrt  of  a  State  in  which  a  (h'eision  in  tlu^  snit  eonld 
be  had.  may  be  taken  and  ]iroseeuled  to  the  Supreme  Court  of 
the  I'liiied  States  mider  the  provisions  of  section  two  hundred 
and  thirty-seven;  and  also  iu  all  eases  wherein  the  amonnt  in- 
volved, exelnsive  of  costs,  to  be  ascertained  by  the  oath  of  either 
party  or  of  other  conijietent  witneseses,  exceeds  the  sum  or  value 
of  five  thousand  dollars."  ^^  Only  final  decisions  can  be  re- 
viewed,^^  and  the  refusal  of  an  order  granting  a  new  trial  case 
can  not  be  reviewed.^* 

"The  Supreme  Court  of  the  United  States  shall  have  juris- 
diction to  review,  revise,  reverse,  modify,  or  affirm  the  final 
judgments  and  decrees  of  the  supreme  court  of  the  Philippine 
Islands  in  all  actions,  cases,  caused,  and  proceedings  now  pend- 
ing therein  or  hereafter  determined  therebv,  in  which  the  Con- 
stitution,  or  any  statute,  treaty,  title,  right,  or  privilege  of  the 
United  'States  is  involved,  or-  in  causes  in  wdiich  the  value  in 
controversy  exceeds  twenty-five  thousand  dollars,  or  in  which 
the  title  or  possession  of  real  estate  exceeding  in  value  the  sum 
of  twenty-five  thousand  (hdlars,  to  be  ascertained  by  the  oath 

10  2.",  St.  at  L.  655.  §  (5:    Cross  v.  12  j,,,].   Codv.   S   •24(i.  30   St.  at  L. 

U.  S.,  ]45  U.  S.  571,  570.  30  L.  cd.  1(187.     Si'e  31   St.  at  L.  141,  15S,  33 

821,   823.     But  see   Sinclair  v.  Dis-  St.     at     L.     1035-.     E(|nitalile     Lifo 

trict  of  Columbia.  192  V.  S.  10,  19,  Assur.    Soc.    v.    lirowii.     187    V.    S. 

48    L.   ed.    322,    324;    Xow   v.    Okia-  308:    47    L.   cd.    UK):    Cotton   v.    Ila- 

lioma,  195  U.  S.  252,  49  L.  ed.  182.  waii.     211      C.     S.     102.    53     L.    od. 

Cf.  §  GS8,  supra.  131:   Harrison  v.  Mapoon,  205  U.  R. 

iiJud.  Code,  §  238,  36  St.  at  L.  501,  51  L.  ed.  900.     Cf.  U.  S.  R.  S., 

1087.     See   §   688.   supra.      For   the  §   709. 

formor    statutes,    see    31    St.    at    L.  13  Cotton    v.    Hawaii,    211    U.    S. 

141,    158,   §   SO;    33   St.   at  L.   1035,  102,  53  L.  ed.  131, 

§  3.  14  Ibid. 
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of  either  partv  ur  of  other  competent  witnesses,  is  involved  or 
brought  in  question;  and  such  iinal  judgments  or  decrees  may 
and  can  be  reviewed,  revised,  reversed,  modified,  or  affirmed  by 
said  Supreme  Court  on  appeal  or  writ  of  error  by  the  party 
aggrieved,  within  the  same  time,  in  the  same  manner,  under 
the  same  regulations,  and  by  the  same  procedure,  as  far  as  ap- 
plicable, as  the  final  judgments  and  decrees  of  the  district  courts 
of  the  United  States."  ^^  Formerly  the  Supreme  Court  of  the 
United  States,  where  the  value  of  the  matter  in  dispute  exceeded 
the  sum  or  value  of  $5,000.  might  review  the  judgments  of  the 
Court  of  Appeals  of  the  District  of  Columbia  which  affirmed  or 
modified  the  settlement  of  accounts  by  the  Orphans'  Court. ^^ 
and  which  affirmed  judgments  admitting  wills  to  probate." 

Where  the  validity  of  a  patent  or  copyright  is  not  involved, 
and  the  valiility  of  a  treaty,  statute  or  authority  exercised  un- 
der the  United  States  is  not  in  question,  the  Supreme  Court  has 
no  jurisdiction  of  appeals  from  orders,  decrees  or  judgments  of 
the  Court  of  Appeals  of  the  District  ai  Columbia  upon  applica- 
tions for  writs  of  habeas  corjnis,^^  not  even  where  the  right  to 
the  custody  of  a  child  is  involved.^® 

The  decisions  of  the  Court  of  Appeals  oi  the  District  of  Co- 
lumbia upon  appeals  from  the  Commissioner  of  Patents,  in  con- 
nection witli  a|)i:)lications  for  patents  ^°  and  trademarks.^^  are 
not  reviewable  by  the  Supreme  Court  of  the  Ignited  States.  It 
seems  that  the  Supreme  Court  of  the  United  States  may  also 
directly  review  the  decisions  of  the  Supreme  Court  of  the  Dis- 

15  Jud.  Code.   §   24S.  .36  St.  at  L.  divorce  and  separation,  and  awards 

1087.     See  32  St.  at  T>.  69."):  supra.  nliniony.   is   no  objeetion   to  the  jii- 

§    72.      An    aflTuIavit   tliat   tlie   valiif  lisdiction.     De  La    Kama    v.   ])e    l.a 

of  til.'  land  in  -nit  exceeded  .$2.5,000  Kama.  201   V.  S.  .30.3.  .50  L.  ed.  76.5. 

was  ludd  not  to  l)e  suflicient  to  con-  16  Kennedy    v.   Sinnott.    17'.)    l'.   S. 

fer   jurisdiction    wliere   only    a    lialf  606.  4.5  L.  ed.  330. 

interest    of    tlie    same    was    alTect<'d  17  Ornishy  v.  Webb.   134  I'.  S.  47. 

ami   tlu-  atlidavit   did   not  show   that  33  I,,  ed.  805. 

the  alliant  :if)|.rai-<'d  the  lialf   inter-  18  Cross    v.    Burke.    14(i    l'.    S.    82. 

est  only.     Enri(|iicz  v.  l']nri(|iie/.  222  .'id   I.,  ed.  S!)(i. 

I'.   S.   123.   56    L.   ed.   122.     Su.h    an  19  Perrine  v.  Slack.  164  U.  S.  4.52. 

appeal    extends    to    an    examiinition  41    I.,  ed.  510. 

of   the   facts   as   well    as   of   the   law.  20  l-Vasch    v.    Moore.   211    U.    S.    1, 

l)c   La    Kama    v.    Dc    Ka    I'vania.  201  53  L.  ed.  65. 

r.  S.  303.  30!t.  50   ]..  ed.   765,  767.  21  E.   C.    .Atkins   &    Co.   v.   Moore, 

Th.-    fact    that    tlw   decree   grants   a  212  V.  S.  285.  53  L.  ed.  515. 
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triot  of  Coliiiiilii;i.  when  siniii:^!.'  :is  :i  ('(Hirt  nt'  rmiikniplcv,  in 
the  s;niu'  I'iisrs  tlial  il  iiiiiilil  review  il  deenleil  hv  aiinilier  ('ourt 
of  Uniikniptev.^'^  The  Supreme  ('oiiiM  eaiiudt  re\ie\v  ihe  do- 
eisions  of  the  (\-)nrt  o(  Appeals  ^>l'  ihe  Pistriet  of  ("elmiihia  in 
eriiiiinal  eases ;  ^'  not  vvcu  where  the  result  of  the  jiidiiiuent  is 
ilu'  forfeiture  of  a  fiiilit  to  a'suiu  of  money  in  excess  of  ihe  jnris- 
(lietioual  amount;^*  nor  in  a  capital  case.^^  I*evlia]>s  tlie  Su- 
preme Court  of  the  United  States  may  re\ie\v  a  eoiivietion  of 
a  capital  crime  by  a  writ  of  error  to  the  judiiiiieiit  of  the  Su- 
preme Court  of  th(>  l^isirict  of  Cohnnhia.^^ 

The  Supreme  Court  of  the  United  States  had  formerly  juris- 
diction to  review  the  final  jndiiuients  and  decrees  of  the  Supreme 
Courts  of  the  continental  Territories  which  were  not  subject  to 
review  by  the  Circuit  Courts  of  Appeals;  that  is,  in  cases  not 
founded  on  citizenship  nor  arising  under  tlie  patent,  revenue  or 
criminal  laws,  nor  in  admiralty;  and  in  which  were  involved  the 
validity  of  a  copyright,  or  the  validity  of  a  treaty  of  a  statute, 
or  of  an  authority  exercised  under  the  United  States  was  drawn 
in  question;  also  in  any  case  in  which  a  Circuit  Court  of  Ap- 
peals had  no  jurisdiction,  wherein  the  value  of  the  matter  in 
dispute,  exclusive  of  costs,  exceeded  five  thousand  dollars  ;  ^^  and 
perhaps  also  in  cases  of  applications  for  the  writ  of  habeas  cor- 

28 

'pus. 

It  seems  that  the  Supreme  Court  of  the  United  States  may 
also  review  the  decisions  of  the  District  Courts  of  the  several 
Territories,  including  the  District  Courts  of  Porto  Eico  and  lla- 

22  Audubon  v.  Sliuft-ldt.  181   U.  S.  26  25  St.  at  L.  (555,  §  0;   Cross  v. 

575,    45    L.    ed.    ]009.      See    supra,  V.  S.,  145  U.  S.  571,  576,  3fi  L.  od. 

§  495.  821,   823.     But  see   Sinclair  v.    Dis- 
ss (bapman    V.    U.    S.,    ]G4    r.    S.  trict  of  Columbia,  192  U.  S.   Hi.   10, 

-130,  41    L.  ed.  504;   Sinclair  v.  Dis-  48    L.   cd.    322,   324:    New    v.    ()i<la- 

trict  of  Columbia,  192  U.  S.   Ifl,  48  bonia.   195  U.  S.  252,  49  L.  od.  1S2. 

L.  ed.  322.  '^^  23  St.  at  L.  443;  Shute  v.  Key- 

24  Fields  V.   V.  S..  205  IT.  S.  292,  ser,    149    U.    S.   649;    Aztec    Mining 

51   L.  ed.  807.  ^o.  v.  Ripley,  151  U.  S.  79. 

25 /?e  Ileatli.   144  T.  S.  92,  3fi  L.  28  Sinims  v.  Simms,  175  IJ.  S.  102, 

ed.   358;    Cross   v.   U.   S.,   145   U.  S.  160;    Gonzales   v.   Cunningbatn.    104 

571,  30  L.  ed.  821.  U.  S.  612. 
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waii  and  of  the  Uuited  States  courts  in  the  Indian  Territory 
and  District  of  Alaska,  when  sitting  as  Courts  of  Bankruptcy.^^ 

Formerly  the  Supreme  Court  had  jurisdiction  of  appeals  from 
the  United  States  courts  in  the  Indian  Territory  "in  all  citizen- 
ship cases,  and  in  all  cases  hetween  either  of  the  Five  Civilized 
Tribes  and  the  United  States  involving  the  constitutionality  or 
validity  of  any  legislation  for  the  citizenship,  or  the  allotment 
of  lands  in  the  Indian  Territory,  under  the  rules  and  regula- 
tions governing  appeals  to  said  courts  in  utlier  cases." 

§  692.  Writs  of  error  from  the  Supreme  Court  to  State 
courts.  The  Kevised  Statutes  provide  that  "a  final  judgment 
or  decree  in  any  suit  in  the  highest  court  of  a  State  in  which  a 
decision  in  the  suit  could  be  had,  where  is  drawn  in  question  the 
validity  of  a  statute  of,  or  an  authority  exercised  under,  the 
United  States,  and  the  decision  is  against  their  validity,  or 
where  is  drawn  in  question  the  validity  of  a  statute  of,  or  au- 
thority exercised  under,  any  State,  on  the  ground  of  their  being 
repugnant  to  the  Constitution,  treaties,  or  laws  of  the  United 


29  See  supra,  %  669. 

30  30  St.  at  L.  501.  Such  appeals 
niu.st  be  taken  "witlun  sixty  clays 
from  (inal  judgment;  but  in  no  sucli 
case  shall  the  work  of  tlic  commis- 
sion to  the  Five  Civilized  Tribes  be 
enjoined  or  suspended  by  any  pro- 
cecdiiii;  in,  or  order  of,  any  court, 
or  of  any  judt^e,  until  after  liiial 
judgment  in  the  Supreme  Court  of 
the  United  States.  In  case  of  ap 
peals,  as  aforesaid,  it  sliall  be  the 
duty  of  the  Supreme  Court  to  ad- 
vance such  cases  on  the  docket  and 
dis|)ose  of  the  same  as  early  as  pos- 
sible." li)id.  See  Stephens  v. 
Clierokce  Nation.  174  V.  S.  44.').  481, 
4.".  L.  ed.  1041,  1().')4;  lIliAMi  V.  r. 
S.,  171  V.  S.  O.So,  4:5  L.  ed.  ;J14. 
The  Su|)remo  Court  of  the  I'niteil 
StateH  had  no  other  jurisdiction  to 
review  by  appeal  or  writ  of  irror 
the  juil;,'ments  or  decree  of  tiie  Unit- 
ed States  court  in  the  Indian  Terri- 
tory,   not    even     in    capital    cases. 


Brown  v.  U.  S.,  171  U.  S.  631,  43 
L.  ed.  .312.  Xor  where  the  consti- 
tutionality of  an  act  of  Congress 
was  in  (juestiun.  Ansley  v.  Ains- 
worth,  180  U.  S,.  253,  45  L.  ed.  517. 
Such  judgments  and  decree  were  re- 
viewed by  the  Court  of  Appeals  for 
tlic  Indian  Territory.  Writs  of  er- 
lor  and  appeals  from  the  final  deci- 
sions in  tiiat  appellate  court  may 
be  allowed  and  taken  to  the  Circuit 
Court  of  Appeals  for  the  Kiglitli 
Ciicuit,  in  tiie  same  manner  as  ap- 
peals are  taken  thereto  from  the 
District  Courts  of  the  United  States. 
2S  St.  at  L.  698;  infra,  §  693.  It 
may  he  that  the  Supreme  Court  can 
review  tlie  decisions  of  that  Circuit 
('(lint  of  Appeals  upon  appeals  and 
urits  of  error  from  the  Indian  Ter- 
ritory in  the  same  cases  as  when 
stub  decrees  are  rendered  ui)on  ap- 
peals or  writs  of  error  from  the 
District  Co\irts  of  the  United  States. 
See  Ansley  v.  Ainsworth,  180  U.  S. 
253,  260,  45  L.  ed.  517,  520. 
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Suites,  mill  tlir  (Ici'isiuii  is  in  t;i\iif  ot  ilicir  vnliditv;  nv  wIumh' 
lUiv  titli',  viiihr.  privilc\iic.  (,ir  iiiiinmiitv  is  chiiiiictl  uiidcr  the 
Ooiislitul  idii,  (ir  ;iiiv  tiT;iIv.  or  stnlulc  o\.  or  (•(umiiissidii  held 
or  ;iUllloi'il\-  exercised  under  llie  I'liiled  Slales.  ;ilid  llie  decision 
is  aiiiiinst  the  title.  ri,ulil,  |iri\  ile^e.  or  imnmnilv  specinllv  set  14) 
or  cdainied  liv  either  party,  nnder  such  ( 'oust  itnl  ion.  treaty, 
sUitute,  eonunissien.  or  authority, — may  be  re-examined,  and 
reversed  or  afHrmed.  in  the  Sn})reme  Court  upon  a  writ  of  error. 
The  writ  shall  have  the  same  el'feet  as  if  the  jiuli;inent  or  de- 
cree complained  of  had  heeii  ivndered  vv  jias.sed  in  a  court  ol' 
the  United  States;  and  the  proceedings  upon  the  reversal  shall 
1h'  the  same.  excei)t  that  the  Supreme  Court  may.  at  their  dis- 
cretion, proceed  t(»  a  final  decision  of  the  case,  and  award  exe- 
cution, or  remand  the  same  to  the  court  from  which  it  was. so 
removed.  The  Supreme  Court  nuiy  re-affirm,  reverse,  modify, 
or  afHrm  the  judg-ment  or  decree  of  such  State  court,  and  may, 
at  their  discretion,  award  execution,  or  remand  the  same  to  the 
court  from  which  it  w^as  removed  hy  the  writ."  ^     The  title  or 


§  692.  lU.  S.  R.  S..  §  709.  Cf. 
supra,  §  691.  A  defonso  grounded 
upon  an  order  of  a  Federal  court  is 
a  claim  of  a  riglit  or  immunity  un- 
der an  authority  exercised  under 
the  United  States.  Texas  &  Pac. 
Ry.  Co.  V.  Jolinson.  151  U.  S.  81, 
99,  38  L.  ed.  81,  87;  Pittsbur-ili.  C, 
C.  &  St.  L.  Ry.  Co.  V.  Long  Island 
L.  &  Tr.   Co.,   172   l".  S.  493,  43   L. 


ed. 


See    Acme    Harvester    Co. 


V.  Beekman  Lumber  C"o.,  222  C.  S. 
300.  So  is  a  defense  based  u])on  a 
decree  of  a  Federal  court.  Dowcll 
V.  Appiegate,  ir)2  V.  S.  :i27.  .SS  L. 
ed.  463;  Virginia-^  arolina  (iiemieal 
Co.  V.  Kirven,  215  U.  S.  2.52,  .34  1>. 
ed.  179.  Rut  see  .Avery  v.  I'djipcr, 
179  r.  S.  305,  45  L.  ed.  20:!.  Sueli 
is  not  a  defense  or  claim  foiiiuled 
upon  the  judgment  of  a  foreign 
State,  unless  tlie  jilaintifT  in  errcn- 
rests  upon  a  clause  in  tlie  treaty. 
^tna  Life  Tns.  (  o.  v.  Tremblay,  223 
r.  S.  185,  56  L.  ed.  398.  As  to 
bankruptcy,    see    suira,    §    669.      A 


writ  of  error  lies  to  review  a  judg- 
ment of  the  highest  court  of  a 
State,  denying  to  the  plaintiff  in 
error  a  right  claimed  under  the 
rules  of  navigation  establislied  by 
Federal  statutes.  Belden  v.  Cluise, 
150  U.  S.  674,  691,  37  L.  ed.  1218, 
1224.  Tlie  United  States  may  tlius 
review  a  decision  denying  its  claim 
to  a  lien  ui)on  an  unfinislied  ttoat. 
U.  S.  V.  Ansonia  Brass  &  ('o|)i)er 
Co.,  218  U.  S.  452,  54  L.  ed.  1107. 
So  when  the  court  denied  tlie  con- 
tention of  tlie  ])]aintiff  in  eri^or 
lliat  a  Slate  statute  affecting  inter- 
state transportation  was  void  as  a 
regulation  of  interstate  commerce. 
-Adams  Express  Co.  v.  Common- 
wealth of  Kentucky,  214  U.  S.  218. 
53  L.  ed.  972.  In  the  absenc<!  of  an 
act  of  Congress  u))on  the  sif.jject  no 
writ  of  error  will  review  a  judg- 
inimt  coneeiiiiiig  an  ot>struction  to  a 
na\igal)le  sti-eam.  North  Shore 
l5()om  &  Driving  Co.  v.  Nicomen 
Boom  Co.,  212  U.  S.  406,  53  L.  ed- 
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right  claimed  under  the  Federal  law  must  he  one  claimed  by 
the  plaintiff  in  error,  and  not  the  right  of  a  third  person  only.^ 
An  injiiry  directly  resulting  from  the  denial  of  a  claim  of  a  con- 
stitutional right  must  appear.^  The  fact  that  the  statute  may  bo 
unconstitutional  as  against  a  class,  to  which  the  party  comjjlain- 
ing  does  not  belong,  does  not  authorize  the  reversal  of  a  judg- 
ment enforcino-  the  statute  against  him.*    The  validity  of  a  stat- 


ri74.  ilie  state  court  does  not  deny 
due  faitli  and  credit  to  a  provision 
of  a  statute  or  constitution  or  an- 
other State  by  giving  an  erroneous 
construction  thereto.  Smitlisonian 
Institution  v.  St.  John.  214  U.  S. 
19,  53  L.  ed.  892:  El  Paso  &  South- 
western R.  R.  Co.  V.  Eichel,  226 
U.  S.  590,  57  L.  ed.  — .  A  judgment 
for  the  recovery  of  land  against  de- 
fendants, officers  of  the  army,  who 
claim  to  hold  the  same  as  the  prop- 
erty of  the  I'nited  States,  may  be 
thus  reviewed.  Stanley  v.  Schwal- 
by.  147  U.  S.  .508.  37  L.  ed.  259. 
Where  the  title  to  the  plaintilT  in 
error  depends  upon  the  construction 
of  an  act  of  Congress,  which  has 
been  decided  adversely  to  him  liy 
the  State  court,  there  may  be  a 
review.  Scully  v.  Squier.  215  U.  S. 
144,  54  L.  ed.  131:  Taylor  v.  .Ander- 
son, 197  Fed.  383.  A  judgment  of 
a  State  court  against  a  receiver 
appointed  by  a  Federal  court,  who 
has  made  no  defense,  based  upon  the 
Constitution  or  a  l-'edcral  statute  or 
authority  cannot.  Bausman  v. 
Dixon.  173  [■.  S.  113.  43  L.  ed.  033. 
Hut  s.c  M.'Niilla  V.  I.(M-liri<lgc.  141 
r.  S.  327.  35  !,.  ed.  79(1.  See  also 
Mo.  F'ac.  Ry.  (  o.  v.  Fitzgerald.  100 
r.  S.  550.  40  L.  ed.  530.  For  a  dis- 
cussion of  this  statute  see  03  L.l»..\. 
329.  Whet  tier  a  State  ollicer  is  sub- 
ject to  renuj\al  under  the  State 
Civil  Service  F.aws  does  not  present 
a  I'idcral  (|M<'«tion:  and  upon  an 
applicalinn    f(ir   tin'   writ  of   manda- 


mus to  compel  restoration  to  ofiTice, 
the  court  will  not  consider  tlie 
riglits  wliich  the  petitioner  has  in  a 
fund,  of  wliich  he  may  not  be  de- 
prived without  due  j)rocess  of  law. 
Preston  v.  City  of  Chicago.  220  U. 
S.  447,  57  L.  ed.  — . 

2  Giles  V.  Little.  134  U.  S.  645, 
6.50,  33  L.  ed.  1002;  Owings  v.  Nor- 
wood. 5  Cranch,  344,  3  L.  ed.  120; 
Conde  v.  York,  168  U.  S.  642,  42 
L.  ed.  611;  Lampasas  v.  Rell.  180 
LT.  S.  276.  45  L.  ed.  527:  Tyler  v. 
Judges.  179  U.  S.  405,  45  L.  ed. 
252:  Xutt  V.  Knut.  200  U.  S.  12, 
19,  50  L.  cd.  348,  352.  per  Harlan, 
J.:  "A  party  who  insists  tiiat  a 
judgment  cannot  be  rendered  against 
him  consistently  with  the  statutes 
of  the  I'nited  States  may  be  fairly 
lield.  within  tiie  nu^aning  of  section 
709.  to  assert  a  rigiit  and  immunity 
under  such  statutes,  although  the 
statutes  may  not  give  the  party 
liiiiiself  a  personal  or  adirmative 
right  that  could  be  enforced  by 
direct  suit  against  his  adversary." 
See  Illinois  Central  Railroad  v.  Mc- 
Keiidree.  203  U.  S.  514.  525,  51  L. 
e(i.  298.  303. 

SChadwick  V.  Kelly.  187  U.  S. 
540.  47   L.  ed.  293. 

4  l.ee  v.  .New  .lersey.  207  I  .  S. 
07.  52  I..  (mI.  106:  Soutiinii  U\ . 
Co.  V.  King.  217  C.  S.  524.  .l  t  L. 
ed.  8(iS:  Fngel  v.  (VMalh-y.  219  f. 
S.  128.  .55  L.  ed.  12H.  See  I  arabee 
V.  Dcdley.  175  Fed.  3(i5.  W  luri  a 
State  statute  applies  (<>  ItDth    int;ii- 
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lit*'  is  lift  drawn  in  (incslnni  cxci'v  time  that  a  riiilit  claimed 
under  siudi  staiulc  is  cdut  roNi'iMcd  ;  ii<>r  is  tlic  \alidit_v  of  an  an- 
thoritv  drawn  in  (pu'stitiu  cvi'rv  time  lliai  an  art  done  by  such 
jiiithoritv  is  disputed.^  Whoiv  the  decision  of  the  State  court  is 
in  fnvor  of  the  title,  rii^ht,  ])rivil(^U(\  or  innnuiiity  claimed  under 
the  Federal  authority,  the  Supreme  Court  has  no  jurisdiction  to 
review  it.® 

It  seems,  that  a  trustee  in  Imnkruptey  ean  obtain  a  writ 
of  error  to  i-eview  a  judgment  of  a  State  court  in  an  ad  ion 
brouiiht  by  bim  to  recover  assets.'  A  judgment  of  a  State  court 
may  be  reversed  because  it  takes  the  property  of  the  plaint itT  in 
error  without  due  process  of  law  although  there  is  no  constitu- 
tional objection  to  the  statute  under  which  the  court  has  acted, 
when  ther(^  has  not  been  due  notice  of  the  proceedings,®  or  the 
rulings  uf  the  court  upon  the  admission  or  exclusion  of  evi- 
dence or  charging  the  jury  enforce  a  rule  of  law  repugnant  to 
the  Federal  Constitution;  ^  but  a  question  of  fact  decided  by  a 
jury  in  a  State  court  cannot  be  re-examined  by  the  Supreme 
Court  of  the  United  States  upon  writ  of  error.^"  It  has  been 
said  that,  when  the  highest  court  of  a  State  has  interpreted  a 


state  and  intcrstatp  sliipmonts,  Tnit 
tlie  sliipinent  involved  is  wholly  in- 
trastate, this  court  will  not  con- 
sider the  validity  of  the  statute 
when  apjilied  to  interstate  ship- 
ments. Seaboard  Air  Line  Railway 
V.  Seegers,  207  U.  S.  7.3,  .52  L.  ed. 
108. 

5  Cook  County  v.  Calumet  &  C.  C 
&  D.  Co..  138  r.  S.  63.5,  053.  654. 
34  L.  ed.  nin.  1116.  1117:  supra. 
§  407?;:  Roarers  v.  Clark  J  ion  Co., 
217  U.  S.  589,  54  L.  ed.  8!)5.  In 
I'erry  v.  King  County,  141  V.  S. 
008,  35  L.  ed.  895.  lud.l  t'luit  tlie 
fact  that  a  State  statute  and  a 
mortgage  made  in  pursuance  thereof 
refer  to  certain  acts  of  Congress  as 
prescribing  the  rule  and  measure  of 
llio  riiziits  granted  by  tlie  State 
lliereurider,  does  not  make  the  de- 
lormination  of  such  rights  a  Fed- 
eral    question.       Miller's     Ex'rs     v. 


Swann,    150   U.   S.   132,   137,   37   L. 
ed.  1028,  per  Brewer,  J. 

6  Missouri  v.  Andriano,  138  U.  S. 
496.  34  L.  ed.  1012. 

7  Rector  v.  City  Deposit  Bank  Co., 
200  U.  S.  405,  50  L.  ed.  527;  supra, 
§  609. 

8  Scott  V.  McNeal,  154  U.  S.  34, 
38  L.  ed.  890. 

9  Chicago,  B.  &  Q.  R.  Co.  v.  Chi- 
cago. 166  C.  S.  226.  41  L.  ed.  979. 
It  is  no  ground  for  review  tliat  a 
State  court  upon  an  apiilication  for 
the  appointment  of  a  receiver  ad- 
mitted testimony  taken  between  the 
s;ime  parties  in  another  suit. 
Waters-]'!. 'rce  Oil  Co.  v.  Te.xas,  212 
l\  S.  112.  53  L.  ed.  432. 

10  Chicago.  B.  &  Q.  R.  Co.  v.  Chi- 
cago, 100  V.  S.  220,  242,  41  L.  ed. 
979,  980.  No  ground  for  review  was 
raised  by  the  contention  tliat  an 
asse.ssraent  for  taxation    was   exces- 
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contract  affecting  property  and  land,   such  interpretation  be- 
comes a  part  of  sncli  contract,  upon  which  any  purchaser  of 
the  hind  may  rely,  and  a  subsequent  change  thereof  to  his  in- 
jury impairs  the  application  of  the  contract. ^^     The  Supreme 
Court  will  not  take  jurisdiction  because  the  highest  court  of  the 
State,  in  construing  a  statute  so  as  to  bring  it  into  harmony 
with  the  Federal  and  State  constitutions  so  far  neglected  its  ob- 
vious meaning  as  to  make  the  judgment  an  exercise  of  legislative 
power/^     ■*\\'lK'n  a  writ  of  error  is  issued  for  the  revision  of  the 
judgment  of  a  State  court,  in  any  criminal  proceedings  where 
is  drawn  in  question  the  validity  of  a  statute  of,  or  an  authority 
exercised  under,  the  Fnited  States,  or  where  any  title,  right, 
privilege,  or  immunity  is  claimed   under  the  Constitution,  or 
auv  statute  of,  or  commission  nold  or  authoritv  exercised  under, 
the  United  States,  the  defendant,  if  charged  with  an  offense  that 
is  bailable  by  the  laws  of  such  State,  shall  not  be  released  from 
custody  until  a  final  judgment  upon  such  writ,  or  until  a  bond,, 
with  sufficient  sureties,  in  a  reasonable  sum,  as  ordered  and  ap- 
proved by  the  State  court,  is  given  ;  and  if  the  offense  is  not  so 
bailable,    until    a    final    judgment    upon    the   writ   of   error."  " 
"Cases  on  writ  <»f  error  to  re\ise  the  judgment  of  a  State  court 
in  any  criminal  case,  shall  have  precedence,  on  the  docket  of  tlie 
Su])reme  Court,  of  all  cases  to  which  the  Government  of  tlie 
United  States  is  not  a  party,  excepting  only  such  cases  as  the 
court,    in    its   discretion,    nuiy   decide   to   be   of   public   import- 
ance." ^^     The   jurisdiction   of  the   Supreme   (^ourt  to   review 
judgments  and  decrees  of  State  courts,  although  at  first  bitterly 
contested,^®  has  been  held  to  be  constitutional."     Where  a  Fed- 

sivc*.  exorbitant,  unjust,  and  dispro-  12  T.ondoiicr   v.   Denver,  210   U.  S. 

portionate     to     tlie     assessment     of  :17.S.  .379,  .52  L.  ed.   1103,  110!). 

similar  property,  when  the  validity  13  U.  S.  R.  S.,  §  1017. 

of    tlie    statute    was    not    drawn    in  16  1'.  S.  It.  S..  §  710. 

question.      First  Nat.   Bank  v.  City  16  Tyranny     Inmasked.    by    John 

Council    of    Estherville.    215    V.    S.  Taylor    of    Virfjinia.    pp.    :w:->.    'MH',-. 

.341,  54  L.  ed.  22.3.  ■'Jims,     the     preservation     of    good 

11  Mnhlker   v.   New   York    &    liar-  manners   is   taken    from    tiie   States, 

lem   H.  (i)..   197   I'.  S.  544.  4!t  L.  ed.  and  intrusted  to  ((iinliiiiat  ions  w  host- 

872:   Saucr  v.  New  York.  200  V.  S.  own     manners     want     improvement. 

530.  .549.  51    L.  ed.   1170.  11H2.     But  And   thus  Congress  has   inv.nle,!    l,y 

see   Mohl   v.   Lamar   Canal    Co.,   128  the    jmlirial    law    a    proce.ss,    iiy    llie 

Fed.  776.  nan.e  of  a   writ    of  enor.  e(|ui\  aliiit. 
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cral  (|ii(>sti(>n  \\;i8  pro}n'rl\'  nuM'il  mid  drcidiMl  advci'sclv  to  the 
partN'  raisir.^u'  il.  llic  S\i]u-ciiic  ('<iurt   will  lake  jiii-isilict  ion  of  a 


to  tlio  mliuus  writ  of  '/i/o  ii-<inn)ita. 
once  usoil  ill  l\n<il;uul  l).v  tlu'  kiiiji 
It  ml  liis  juilijos.  to  destroy  tin*  rijilits 
of  corporations.  By  our  siil)stiluto 
tlio  »Mul  is  ellVfti'il.  as  if  t'ongress 
liad  ompoworod  the  judstes  to  issue 
it  writ  of  <//(()  icanaiito  directly 
aiiaiiist  tile  State  goveniineiits. 
Tiie  only  dilTereiiee  between  tlie 
cases  is.  tliat  tlie  luiglisli  (jiio  irar- 
yanto  destroyed  all  the  rights  of 
corporations  at  a  blow,  and  that 
ours  destroys  the  rights  of  Stat<' 
govi-riiiiiciits  by  degrees.  \>\\t  the 
I'lid  of  both  proceedings  is  the  same; 
in  Kngland  it  was  to  make  corpora- 
tions suliservient  to  royal  pleasure; 
here,  it  is  to  luaUe  State  govern- 
ments subservient  to  Federal  pleas- 
ure. A  dependence  of  corporations 
upon  the  will  of  the  king  was  evi- 
dently a  subversion  of  tlie  principles 
of  the  English  govcniinent.  If  a 
depi'iidence  of  State  rights  upon  tlic 
will  of  Congress  is  also  a  subversion 
of  the  principles  of  our  form  of 
government,  may  not  our  r/HO  irar- 
raiito  process  under  a  new  name,  be 
a  tendency  towards  tyrannical  gov- 
orninent,  if  the  true  principles  of 
our  form  of  government  are  as  good 
as  those  of  the  English  form  for  the 
preservation  of  liberty?  The  securi 
ty  of  tl  e  State  rights  may  be  as 
essential  to  our  liberty  as  the  se- 
curity of  corporate  rights  was  sup- 
posed to  be  in  England:  s.  d  a 
consolidation  of  States  suliservient 
to  Congress,  as  dangerous  to  it  as 
a  consolidation  of  corporations  into 
a  subserviency  to  royal  sovereignty; 
especially  if  a  consolidated  rejiublic 
over  our  vast  territories  siiould 
turn  out  to  lie  impracticable.  These 
writs   of   error   are   as  good    instru- 


ments for  estal)lisliing  tiic  property 
t laiisfen  iiig  jiolicy  as  llic  i/i/o  trnr- 
Kiiito  was  in  iMiglaiid.  I'dr  this 
purpose  they  have  been  used  in  tlie 
bank  and  lottery  cast>s  to  come  at 
the  iiiuiiey  or  |'rii|u'rty  of  the  peo- 
ple." See  also  Construction  Con 
strued  and  Constitution  X'iiidicated, 
by  the  same  author. 

Ill  a  letter  to  .lames  Monroe, 
Thomas  dell'erson  said:  "It  is  of 
immense  consequence  that  the 
*!tates  retain  as  complete  author- 
ity as  j)ossible  over  tlieir  own  citi 
zeiis.  The  withdrawing  tliemsehe.s 
under  the  shelter  of  a  foreign  juris- 
diction is  so  subversive  of  order  ami 
so  pregnant  of  abuse,  that  it  may 
not  be  amiss  to  consider  how  far  a 
law  of  pramunire  should  be  revived 
and  modified,  against  all  citizens 
who  attempt  to  carry  their  causes 
iiefore  any  other  than  the  State 
courts  in  cases  where  those  courts 
iiave  no  riglit  to  their  cognizance. 
A  plea  to  the  jurisdiction  of  the 
courts  of  their  State,  or  a  reclama- 
tion of  a  foreign  jurisdiction  if 
adjudged  valid,  \\oul(i  be  followed 
liy  the  punishment  of  prcnnuiiire  for 
the  attempt.''  Jeflcrson's  Works, 
IV,  200.  See  the  message  of  th<' 
Governor  of  Texas,  January  21, 
]8!)1.  quoted  in  iMercantile  Trust 
Co.  V.  Te.\as  &  P.  Ky.  Co.,  51  Fed. 
529,  533,  534. 

17  Martin  v.  Hunter's  Lessee.  I 
Wheat.  304,  4  L.  ed.  !)7 ;  Cohens  v. 
Virginia,  6  Wheat.  2G4,  5  L.  ed. 
257.  For  the  contrary  view  see 
Hunter  v.  Martin,  4  Mun.  (Va.)  1; 
Padelford  v.  Mayor,  14  Ca.  438: 
Piqiia  Bank  v.  Treasurer  of  .Miami 
County,  (i  Ohio  St.  342;  .lohnson  v. 
Gordon,    4    Cal.    708    (18.14):    over- 
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writ  of  error  to  review  a  juflgiiient  in  an  action  of  quo  warranto 
aifectina:  the  office  of  Governor  of  a  State ;  ^^  and  of  a  writ  of 
error  to  review  an  order  denying  a  niandannis  sought  to  com- 
pel a  State  Secretary  of  State  to  issne  notices  of  an  election 
of  Presidential  electors  under  a  statute  claimed  to  be  still  in 
force  because  of  the  alleged  unconstitutionality  of  a  repealing 
act  which  provided  for  a  new  method  of  election  to  such  oiiices.^^ 
A  writ  of  error  to  a  State  court  is  not  allowed  as  a  matter  of 
right. ^°  The  usual  practice  is  to  submit  a  certified  copy  of  the 
record  of  the  State  court  to  a  Justice  of  the  Supreme  Court, 
whose  duty  it  then  is  to  ascertain  upon  examination  whether 
the  case  upon  the  face  of  the  record  will  justify  the  allowance 
of  the  writ.^^  He  may  refer  the  ap])lication  to  tlie  whole  court 
for  decision  as  to  the  propriety  of  the  issue  of  the  writ.^^  The 
Supreme  Court  will  consider  no  aj^plication  i\>v  a  writ  of  error, 
imless  a  Justice  of  the  court  has  indorsed  on  the  record  a  re- 
iptest  that  the  application  be  made  to  the  full  bench. ^^  The  ap- 
plicatiou  may  also  be  made  to  the  presiding  judge  of  the  State 
court  to  which  the  writ  of  L-iTor  is  addressed.^*  The  writ  will 
be  denied  if  there  is  no  Federal  question  involved,  or  if  the  de- 
cision complained  of  was.  as  regards  the  Federal  question;  so 
plainly  right  as  not  to  require  argtimcut.^^  The  ajiplication  for 
a  writ  of  error,  if  nuule  to  a  single  Justice,  is  usually  ex  parle. 
When  made  to  the  full  court,  usually  both  sides  are  heard. ^' 

nilod   by   Ferris   v.   Carver.    11    (  al.  ed.  SO:   Re  Kemmler.  13G  U.  S.  43(i, 

17.-):    Hart   v.  Burnett.  "iO  Cal.  169:  4.S7.  .'54  L.  ed.  .tIO. 

Cal.    Statutes   of    1855.    p.    80.      See  2^  Re    Ingalls.    139    U.    S.   .548.   .35 

r.reely    v.    Townsend.    25    Cal.    G04,  1>.  ed.  im. 

G13.  24Sl,ejipard     v.    -Wilson.    5     Tlow. 

18  Hoyd  V.  Nebraska  ex   r<l.    lliay-  210.    12    L.   ed.    120:    Barteineyer   v. 
i'r.    143    r.    S.    135.    3()    L.   ed.    103.  Towa.  14  Wall.  2(i.  20  L.  ed.  792. 
But  see  Taylor  v.  Beckliain.   178   V.  25  Spies  v.  Illinois.  123  U.  S.  131. 
S.   ,548.  44  L.  ed.    1187.  166,    31     L.    ed.    80.    86:    Brooks    v. 

19  .Mel'herson    v.    Blaeker.    14(5    I".  :Missouri.    124    l".   S.   394.   31    L.  ed. 
S.    1.  36  L.  ed.  869.  454:    N'ew   Orleans   Waterworks   Co. 

20T\vitehell    v.    Conunonwealtli.    7  v.   l.o'.iisiana.    185    l.   S.   336.   4()    I.. 

Wall.   321.    19  L.  ed.   223;    Spies  v.  ed.  936:  Swafford  v.   !( nijileton.   185 

lilinoi.-..    123    V.   S.    131.    143.   31    L.  V.    S.    487.    493.    4(1     !..    ed.    1005: 

ed.  80.  Waliasli     W.    Co.    v.     l-laiini-an.     192 

21  ibid.  r.  S.  29.  38.  48  L.  ed.  328.  331. 

22T\vil(liell    v.    Coniinonwealth,    7  26  Spies  v.  Illinois.   123  t  .  S.   131. 

\Aall.   321,   19   L.   ed.  223:    Spies   v.  31    L.  ed.  SO;    Re  Kenunl.r.    l.!6   U. 

Tilii.r.is.    123    1.    S.    131.    143.    31    I..  S.  436.  437.  34  L.  ed.  519. 
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The  wi'it  iiinv  issue  to  I'cvicnv  a  juilunient  ovcMTiiliiii;'  a  plt-a  of 
altatcmeiil.'^^  The  writ  does  not  issue  to  i'e\ie\\  a  iudii'ineiit 
which  is  not  filial.^*  aiul.  nii  the  (piestioii  of  linallty.  the  form 
t>f  the  jii(li;iiieiit  is  eoiit  rojliiii:'."'^  A  jiuliiiiieiit.  which  orders  a 
new  Iriah^"  (»r  any  rui'thei-  |)roceediiio-s,^^  cannot  he  thus  ro- 
viewe(l  ;  (wen  it'  no  Inrther  |H'ocee(liii<^s  ha\'e  aclnally  taken 
j)la('0.'^  It  seems  that  an  oi'ih-r  denyinii'  a  nioliiiii  lor  a  new 
trial  nniy  he  thus  reviewed  in  a  proper  case.^^  A  judiinicni  un- 
eonditicaially  dismissing-  a  coniphiint,  when  nothing  niore  is 
requisite  to  complete  the  dismissal,  may  thus  he  re\'ie\ved. 
What  constitutes  a  tiual  iiulgment.  decr(H\  oi-  order  is  explained 
in  another  section.^*  The  teian  "suit"  as  used  in  this  statute; 
applies  to  any  proceeding  in  a  court  of  justice  in  wdiich  a  person 
pursues  the  remedy  wliich  tlie  law  all'ords  liim;  ^'^  and  incdndes 
an  application  for  a  writ  of  mandamus,^'''  prohibition,^^  or  lia- 
hcas  corpus.^^     A  writ  of  error  may  bo  issued  by  the  Supreme 


■27  Buck  Stove  &  Range  Co.  v. 
VictaTS.  22()  V.  S.  205,  57  L.  ed.  — . 

28  Louisiana  Nav.  Co.  v.  Oyster 
Conmiissioii,  226  V.  S.  !)!),  57  1..  ed. 
— .     See  §  695,  infra. 

29  Louisiana  Nav.  Co.  v.  Oyster 
Commission,  226  U.  S.  99,  57  L.  ed. 
— ,  where  tlie  State  Supreme  Court, 
^^■hen  reviewiiig  a  judgment  of  dis- 
missal, said  tliat  an  opportunity  to 
anu-nd  the  petition  should  Ije  af- 
forded, and  in  its  judg7nent  set 
aside  tlie  judgment  ai)pealed  from 
and  remanded  the  case  for  proce- 
dure in  accordance  with  the  views 
•expressed  in  the  opinion,  plaintiff  in 
error  contending  that  the  o])inion 
finally  disposed  of  liis  claim  to  the 
greater  portion  of  the  land. 

30  Houston  V.  Moore,  3  Wheat. 
433,  4  L.  ed.  428;  Parcels  v.  John- 
son, 20  Wall.  653,  22  L.  ed.  410: 
Rankin  v.  State.  11  Wall.  380,  20 
L.  ed.  175. 

31  McComb  V.  Com'rs  of  Knox 
County,  91  U.  S.  1,  23  L.  ed.  185: 
Bostwick  V.  Brinkerhoff,  106  U.  S. 
3,  27   L.  ed.  73:   Gibbons  v.  Ogden, 


6  Wheat.  448,  5  L.  ed.  302 ;  Meagher 
V.  Minn.  Tiir.  Mfg.  Co..  145  U.  S. 
608,  36  L.  ed.  834;  Cincinnati  St. 
Ry.  Co.  V.  Snell.  17!)  I'.  S.  395,  45 
L.  ed.  248. 

32  Haseltine  v.  Central  Nat.  Bank, 
183  U.  S.  130,  46 'L.  ed.  117. 

33  Chicago.  B.  &  Q.  R.  R.  Co.  v. 
Cliicago,  166  U.  S.  226,  41  L.  ed. 
979. 

34  Com'rs  of  Tij)pe('anoe  County 
V.  Lucas,  93  U.  S.  108,  23  L.  ed.  822. 

35  Infra,  §  695. 

36  \\-(.ston  V.  Cliarh'stun.  2  I'.t. 
44:»,  7  L.  ed.  481;  Aldrich  v.  ^Etna 
Co.,  8  Wall.  491,  19   L.  ed.  473. 

37  Hartman  v.  Greenliow,  102  U. 
S.  672.  26  L.  ed.  271;  McPherson  v. 
Blacker,  146  U.  S.  1,  36  L.  ed.  869; 
Chicago,  B.  &  Q.  R.  Co.  v.  Nei)ra.ska, 
170  U.  S.  57,  42  L.  ed.  948;  Am. 
E.xpress  Co.  v.  Michigan,  177  U.  S. 
404,  44  L.  ed.  823. 

38  Weston  v.  Charleston,  2  Bet. 
449,  7  L.  eu   481. 

39  Kurtz  V.  Moffitt,  115  U.  S.  487, 
29  L.  ed.  458.  But  see  the  opinion 
of  Thompson,  J.,  in  Holmes  v.  Jen- 
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Court  of  the  Unitod  States  to  a  judgment  of  an  inferior  State 
court  which,  l>y  the  laws  of  the  State,  cannot  be  reviewed  in  the 
higliest  State  court.'*"  When,  however,  the  plaintiff  in  error  has 
a  right  to  a  review  of  the  judgment  in  another  court  of  the  State, 
no  writ  of  error  can  be  obtained  till  after  such  review  has  been 
had;  "  even  though  the  judgment  of  the  inferior  State  court  is 
in  accordance  with  what  was  decided  by  the  highest  State  court 
in  a  former  appeaL'*^  Where  leave  to  appeal  to  a  higher  court 
of  the  State  is  discretionary,  the  record  must  show  an  applicant 
for  its  allowance  and  a  refusal  thereof. ^^  The  writ  should  be 
directed  to  the  court  in  which  the  final  judgment  was  rendered, 
by  whose  process  it  is  to  be  executed,  and  where  the  record  re- 
mains, although  a  higher  court  has  considei-ed  the  case  upon 
appeal  or  writ  of  error,  and  sent  down  a  remittitur  or  rescript 
accordingly.**  In  the  latter  case,  the  writ  may  be  addressed  to 
the  highest  court,  and  seek  through  its  instrumentality  to  ob- 
tain the  record  from  the  inferior  court  having  it  in  keeping;  *^ 
but  it  is  the  safer  practice  to  address  the  writ  to  the  court 
which  has  the  record.*^    If  the  clerk  of  the  State  court  refuses 


nison.  14  Vvt.  540,  58(5,  10  L.  od. 
578.  GO].  Tlie  writ  was  dismissed 
wlien  brouf;lit  to  review  the  order 
of  a  judge  in  siieli  a  case,  ^ic- 
Knifilit  V.  James,  155  U.  S.  085,  3!) 
L.  ed.  .310:  Clarke  v.  McDade,  105 
I'.  S.  108.  41   ]..  ed.  07.".. 

40  Dowiiiiam  v.  Alexandria.  '.) 
Wall.  050.  10  L.  ed.  807;  (Jregory 
v..MeVei<.di,  2:^  Wall.  294,  2:5  1>.  ed. 
150:  .Miller  v.  -Tosepli,  17  Wall.  055, 
21  L.  erj.  741;  Kentucky  v.  Power.s, 
20]   f.  S.   ],  ,37.  50  L.  ed.  033,  040. 

41  Ddwnliam  v.  Alexandria,  0 
Wall.  050.  10  L.  ed.  8(»7 :  Miller  v. 
Joseph.  17  Wall.  05,5,  21  I.,  ed.  741  ; 
Gregory  v.  Mc\'eigh.  23  \Vall.  204. 
23   I,.  <■.].    15(1. 

«  Fi.sher  V.  I'.M-kin.s,  122  U.  R. 
522.  30  L.  ed.  1102;  f!t.  Western 
Tel.  Co.  V.  Bnrnham.  102  U,  S.  330, 
40   T,.  ed.  001. 

43  Kis!i..r    V.    Perkins,    122    U.    R. 

522.    .".0     I,,    ed.     1102.       Where    tlie 

r.'d.  Prac.  Vol.   iii._i.-,i. 


highest  State  court  denied  a  writ 
of  error  because  it  thought  that  tlie 
judgment  lielow  was  right,  tlie  writ 
ran  to  the  court  immediately  below. 
Western  Union  'i\d.  Co.  v.  Crovo, 
220  U.  S.  304,  55  L.  ed.  408. 

44Cel.ston  V.  Hoyt,  3  Wheat.  240, 
4  f..  ed.  381  ;  Kanouse  v.  Martin.  15 
Ilqw.  108,  14  L.  ed.  000;  M'Cuire 
V.  Commonwealth,  3  ^\■all.  3S2.  IS 
L.  ed.  104 :  Polleys  v.  J31a(k  \l.  1. 
Co.,  113  U.  S.  81.  28  L.  ed.  038; 
Rothschild  V.  Kniglit.  184  U.  S.  334, 
-10  I,.  I'd.  57.'! ;  WCilding  v.  Mi'vler, 
102  C.  S.  573.  581,  48  ]..  ed.  570, 
573. 

45  Albert  on  v.  Fowler.  0  1  l".  S. 
143.    147.  23   L.  ed.  205.  200. 

46  Atherton  v.  Fowler.  01  C.  S. 
143,  147.  23  ]..  ed.  2(i5,  20(i:  Wed- 
ding V.  Meyler,  102  U.  S.  573.  581, 
48. L.  ed.  570,  573.  Where  an  npjili- 
cation  to  the  highest  court  of  the 
Stiite  for  a  writ  of  error  to  an   in- 
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ti>  traiisiuil  a  copv  of  llic  i-ccKnl  in  ulirdiciicf  to  llic  writ  of  ci"- 
iMV.  lie  iiiav  lu'  ('(iiiipcllcti  In  (1(1  s»i  liv  .III  di'dci'  (U"  a  iiiaiida- 
iinis,*^  i'V(>n  tlun.'iih  '!'<'  Slate  ('(Uiil  lurliinlc  liini  t(t  ti'aiisniit  llie 
ri'i't.rd  ;  *'  br.t  llic  clci-k  will  in'i  lie  lliiis  (•(iiii]tcll((l  to  li-aiisiiiit 
a  c'opv  ot"  the  rcriird  alter  a  wi'il  ol  eriMi'  has  been  allewed  l)iit 
before  il  is  issui'd.^" 

The  writ  oi'  wvov  to  a  Slate  enurt  must,  like  ihe  writ  to  a 
Uistriet  ("ourl,  l)e  aeeoiiipaiiied  hv  ;i  eilalioii  and  a  houd.^^  The 
citatiitn  nnist  he  siii'neil  nnd  the  hond  ;i|)pro\-e(|  h_v  tlie  (diief 
justice,  judsi'e  or  ehanrellor  of  the  eouri  to  whi(di  ilie  writ  is 
addressed,  or  hy  a  Justiee  of  the  Supreme  ( 'ourt  of  the  United 
States. ^^  Where  tlie  order  allowinc;  the  writ  of  error  states  tliat 
the  chief  justice  is  absent,  and  is  signed  bv  a  judc;e  as  presidiuii; 
judge  of  tlie  State  court,  it  wijl  be  })resumed  that  the  writ  was 
properly  allowed.*^  A  justice  of  the  Snpreme  Court  may  lirant 
the  writ  after  its  reversal  bv  iIk^  judG;es  of  the  State  coui't.^* 
The  defendant  in  error  must  have  at  least  thirty  days'  notice  be- 
fore the  hearing  of  the  eanse.^* 

When  it  is  desired  to  secure  the  right  to  review  the  decision 
of  a  State  eonrt  in  the  Snpreme  Conrt  of  the  United  States,  it 
is  the  safer  practice  to  make  it  appear  distinctly  on  the  record, 
by  a  statement  either  in  the  pleadings,  or  as  the  ground  of  an 
ohjection  to  the  admission  of  evidence,  or  in  support  of  an  oiler 
of  evidence,  or  a  request  to  charge,  that  a  Federal  question  is 
involv(MJ.*^  This  is  not,  however  , indispensable,  if  the  Snpreme 
Court  can  see  bv  an  examination  of  the  record  that  the  Federal 


ferior  court  has  boen  refusod.  t1ic> 
writ  sliould  he  addrcssced  to  tlie 
inferior  conrt.  Bacon  v.  Texas,  Ki.'] 
U.  S.  207.  41  I,,  cd.  1.32:  Stanley 
V.  Schwalhy,  l(i2  V.  S.  2.5.5.  40  L. 
ed.  000;  Western  I'liion  Tel.  Co.  v. 
Crovo.  220  U.  S.  .304,  .5.5  L.  ed.  498. 
But  see  Norfolk  &  Siihui-lian  Turn- 
pike Co.  V.  \'irjrinia.  22.5  V .  S.  2fi4. 
50  L.  ed.   1082. 

47  [-.    S.    V.    Booth, 
1.5   1..   cd.  404. 

«  r.   S.    V.   Comez, 
18  L.  ed.  212. 

46  V.   S.    V.    Booth,    18   How 
1.5  L.  ed.  404. 


18    How.    477, 
3    Wall.   752, 


477, 


50 /•>  parte  Ralston.  110  V.  R. 
01.3.  30  L.  ed.  .500. 

51  U.  S.  R.  S.,  §§  000,  1000.  See 
infra.   §   009. 

52  1;'.  S.  R.  S..  ??  000,  1000:  Oh'a- 
son  V.  Florida,  0  Wall.  770,  10  L. 
ed.  730:  Butler  v.  Cage,  138  I".  S. 
.52,  34  L.  ed.  8(i0. 

53  Butler  V.  Oage,  138  U.  8.  .52, 
50.  34  L.  ed.  800,  871. 

54  75a;  parte  Chadwick,  350  Fed. 
570. 

55  l\  S.  R.  S.,  §  000. 

56  Zadiz  V.  Baldwin.  100  U.  R.  485, 
41  1>.  ed.  1087;  Oxlev  Stave  Co.  v. 
Butler  County,  100  U.  S.  048,  41   L. 
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question  was  raised  and  decided  adversely  to  the  plaintiff  in 
error."  The  mention  in  a  pleading  of  a  defense  based  upon 
the  Constitution  of  the  United  States  seems  to  be  insnilieient 
when  the  same  is  not  called  to  the  attention  of  the  State  court 


ed.  1140.  It  is  not  necessary  to 
state  specifically  the  particular  pro- 
vision of  the  Constitution  of  the 
United  States  upon  which  the  party 
relies.  P.ridge  Proprietors  v.  Hobo- 
ken  L.  &  T.  Co.,  1  Wall.  116,  17 
L.  ed.  oTl;  Furman  v.  Nicliol,  8 
Wall.  44.  19  L.  ed.  370;  Columbia 
Water  Power  Co.  v.  Columbia  El. 
St.  Pvy..  Lt.  &  P.  Co.,  172  U.  S.  475, 
48.1.  4.3  L.  ed.  521.  .524.  But  see 
Xew  York  C.  &  H.  J\.  R.  Co.  v.  New 
York.  ISO  U.  S.  2G9,  46  L.  ed.  1158. 
For  a  case  where  the  pleading  raised 
the  question,  see  Am.  Express  Co. 
V.  Michigan.  177  V.  S.  404.  400.  44 
L.  ed.  823.  825.  When  an  immunity 
was  claimed  under  a  specified  stat- 
ute, it  was  said  that  it  would  be 
an  excessive  requirement  to  hold  the 
plaintiff  in  error  i)nund,  in  the  first 
instance,  to  anticipate  the  specific 
and  qualified  form  in  which  the  im- 
munity finally  was  denied.  Mer- 
chants' Nat.  P.ank  v.  Wehrmann, 
202  r.  S.  295.  299,  50  L.  ed.  1031), 
1039.  Piut  a  general  claim  below 
that  a  statute  is  unconstitutional  is 
insufficient,  since  it  may  have  called 
th<'  attention  of  tlie  court  to  the 
State  Constitulimi  ijii1\.  I'.ndow- 
ment  &  Picn.  .Xss'n  v.  Kansas,  120 
V.  S.  103,  30  L.  ed.  593:  Miller  v. 
Cornwall  H.  Co.,  KiB  C.  S.  131,  42 
T..  ed.  409:  Layton  v.  Missouri,  187 
V.  S.  .350.  47   L.  ed.  214. 

It  seems  that  a  claim  that  a  stat- 
utory proceeding  is  not  due  process 
of  liiw  is  iiisuflii'ient  unless  refer- 
i'pce  i>i  s|)('r'ificallv  inadf  to  the 
l-'ourtecntli  amendnn-nt.  Pollen  v. 
Nebraska.  170  f.  S.  83,  44  L.  .'d. 
382.      See    llulbert    v.    Chicago,   202 


U.  S.  275,  50  L.  ed.  1026.  An  ex- 
ception because  the  judgment  de- 
prives ])laintifl"  in  error  of  his  pro])- 
erty  without  due  process  of  law,  in 
violation  of  the  Constitution  of  tlie 
United  States,  only  brings  up  the 
ipiestion  whetlier  the  proceedings 
themselves  show  a  want  of  such  due 
process.  Appleby  v.  City  of  Buffalo, 
221  U.  S.  .524.  55  L.  ed.  838.  When 
the  plaintiff  in  error  had  claimed 
protection  below  under  the  Fifth 
and  Seventh  amendments  to  the 
Federal  Constitution,  which  do  not 
apply  to  the  States,  he  was  not  al- 
lowed in  the  Supreme  Court  of  the 
United  States  to  claim  that  the 
statute  in  question  was  obnoxious 
to  the  Fourteenth  amendment.  Cha- 
pin  v.  Fye,  179  U.  S.  127.  45  L. 
ed.  119.  A  general  claim  in  the 
answer,  that  ■'this  proceeding  is  in 
violation  of  the  Constitution  of  the 
United  States."  was  held  to  be  in- 
suflicient  to  raise  a  Federal  (jues- 
tion  Hiat  did  not  a]>pear  to  have 
been  aigucd  Ixiow.  Capital  (  it.v 
Dairy  Co.  v.  Ohio.  183  U.  S.  238. 
248.  46  L.  <'d.  171.  176.  In  an  ac- 
tion founded  upon  the  F.mployers' 
Liability  .Act.  an  cxciiition  to  a 
jiart  of  a  charge  concerning  contrib- 
utory negligence  does  not  laise  a 
I'cderal  question,  unless  it  specific- 
ally refers  to  some  j)rovision  of 
that  statute.  S<'al)oard  Air  I.iiK' 
Ky.  V.  Duvall,  225  C,  S,  477,  56  1.. 
<•(!.    1171. 

67  Furnijiii  v.  Nichol.  S  \\  all.  44, 
19  I.,  .-d.  370:  Croweli  v.  Kandell. 
10  Pel.  .368.  9  I,,  ed.  45S;  .Mni- 
strong  V.  'i'reas.  of  Atbrn-  (  ounty. 
16    Pet.    281,     10    L.    ed.    965;    Beer 
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of  first  instance"  or  to  iliat  of  rc\  icw.*^  The  o]Miiion  of  tlic  Siat(v 
courr.  if  properly  aullicnt icah'il.  may  lie  cxauiiiicd  to  sco  what 
(]nostions  were  (locidinl.*^  Tho  t'ertilicat  ion  l»y  I  lie  c\ovk  of 
lirii^fs  not  a  pai't  of  tlu>  record  is  insnlHcicnt.*'*'  A  cert  iiicato  of 
the  ])ri'8idinii'  jnsticc  of  the  Stale  eonrt  or  a  eei'tiiicale  of  that 
eonrt  nniy  also  bo  oxaniinod  for  that  jnirposo:  ^^  Imt  not  when 
made  after  tlie  ease  lias  passed  beyond  the  control  of  snch 
eonrt. ®^    Xeitlior  of  these,  however,  is  eonehisi\t'.*'^ 


Co.    V.    Massaclmsotts.   07   V.   S.   25, 

24  L.  I'd.  !tS!).  See  Rohy  v.  Cole- 
liour.  14(5  U.  S.  153,  3li  L.  ed.  !)22 ; 
Green  Bay  &  AI.  Canal  Co.  v.  Pat- 
ten P.  Co.,  172  U.  S.  58.  4:5  L.  ed. 
:^(i4. 

ssilulhert  V.  Chiean;o,  202  U.  S. 
275,  50  L.  ed.  1026.  The  safer  prac- 
tice is  to  raise  the  question  clearly 
by  a  request  to  the  coiut  of  tirst 
instance  for  a  ruling  upon  the  same 
and  an  exception.  Seaboard  Air 
Line  Ry.  v.  Duvall,  225  U.  S.  477, 
56  L.  ed.  117].  In  a  trial  by  jury. 
this  should  be  done  by  a  request 
for  instructions.  Ibid.:  St.  Louis, 
Iron  Mountain  &  Southern  Ry.  Co. 
V.  Taylor,  210  U.  S.  281,  293,  52  L. 
ed.  1061,  1067.  In  a  case  tried  by  a 
judge,  by  a  request  for  a  findinji  of 
fact  or  conclusion  of  law  upon  the 
subject.  St.  Louis.  Iron  Mountain 
&  Southern  Ry.  Co.  v.  Taylor.  210 
r.  S.  281.  293.  52  L.  ed.  1061,  1067. 

59Murdock  v.  Memphis,  20  Wall. 
.590,  22  L.  ed.  429:  (iross  v.  U.  S. 
Mortgage  Co..  108  U.  S.  477.  27  L. 
ed.  795;  Adams  County  v.  B.  &  Mo. 
R.  Co.,  112  U.  S.  123.  129,  28  L.  ed. 
678.  680:  Philadelpliia  V.  Ass'n  v. 
Xew  York,  119  V.  S.  110,  11  (i.  30 
L.  ed.  342,  345:  Walter  A.  Wood 
Co.   V.  Skinner.   i:)9   C.  S.  293.  295, 

25  L.  ed.  193.  194.  flic  opinion 
cannot,  however,  supply  facts  which 
are  not  contained  in  the  record  or 
a  bill  of  exceptions.  Loeb  v.  Colum- 
bia   Tp.    Trustees,    179    U.    S.    472, 


482.  45  L.  ed.  280.  287;  England 
V.  Cebhardt.  112  C.  S.  502.  .■)(I5, 
.506.  28  I.,  ed.  Sll.  SI 2. 

eoZadig  V.  Baldwin,  166  U.  S. 
485.  41  L.  ed.  1087:  Harding  v.  Illi- 
nois.   19()  C.  S.  78.  49  L.  eil.  394. 

61('iti'(l  witli  ap[)roval  by  Dayton,. 
,r..  in  h'c  C'harleston  Light  &  Pow(>r 
Co.,  199  Fed.  846,  857;  Murdock  v. 
:\Icmi)his.  20  Wall.  590,  593,  22  L. 
ed.  429:  Johnson  v.  Risk,  137  U.  S. 
300.  307,  34  L.  ed.  683,  686;  Roby 
V.  Colehour,  146  U.  S.  153,  36  L. 
ed.  922;  Gulf  &  S.  I'd  R.  Co.  v. 
Ilewes,  183  U.  S.  66,  46  L.  ed.  86. 
"Siicli  certificate  is  insufficient  to 
give  us  jurisdiction  where  it  does 
not  appear  in  the  record,  and  tliat 
its  office  is  to  make  more  certain 
and  specific  what  is  too  vague  and 
general  in  tlie  record."  Brown,  .L, 
in  Yazoo  &  Miss.  R.  Co.  v.  Adams, 
180  U.  S.  41,  48,  45  L.  ed.  415,  418. 
Where  a  judge  of  the  liighest  court 
of  a  State,  in  allowing  a  writ  of 
error,  adds  to  his  signature  "P.  .J. 
etc.,  in  the  absence  of  the  chief 
judge  from  the  State,"  such  recital 
is  prima  facie  evidence  tiiat  tlie 
chief  judge  is  absent  and  tluit  the 
jndge  signing  is  presiding.  Missou- 
ri \alley  Land  Co.  v.  Wiese,  208  U. 
S.  234,  5  L.  ed.  466. 

62IlnMie  for  Insurables  v.  New 
York,  187  C.  S.  1.55,  47  L.  ed.  117,. 
(!3  L.R.A.  329. 

63  Adams  County  v.  B.  &  Mo.  R. 
R.   Co.,   112   U.   S.   123,    129,   28   L. 
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''It  is  elementary  that  the  certificate  of  a  convt  of  last  resort 
may  not  iinpf>rt  a  Federal  question  into  a  record  where  other- 
wise s\ich  a  question  does  not  arise;  ®*  it  is  eqnally  elementary 
that  such  a  certificate  may  serve  to  elucidate  the  determination 
whether  a  "Federal  question  exists."  ®^ 

If  the  question  was  not  raised  until  a  motion  for  a  rehearing 
in  the  highest  court  of  the  State,  no  writ  of  error  will  lie,^®  un- 
less the  rehearing  Avas  granted,®'  or  the  court  entertains  the  mo- 
tion and  expressly  passes  upon  the  point.®^  The  constitutional 
question  may  he  raised  for  the  first  time  upon  a  motion  for  a 
new  trial,®®  even  where  it  arose  upon  rebuttal  '^°  and  it  has 
been  considered  in  the  highest  court  'of  the  State,'^  at  least 
when  the  assertion  of  a  Federal  right  in  an  unsuccessful  ap- 
jdication  to  the  highest  State  court  for  a  writ  of  error  to  a  lower 
court,  IS  insufficient. 


ed.  678,  680;  Gross  v.  U.  S.  Mort- 
gage Co..  ]08  U.  S.  477,  27  L.  ed. 
795:  Roby  v.  Colehonr.  140  U.  S. 
153,  36  L.  ed.  n-22 :  Powell  v.  Bruns- 
wick County.  150  U.  S.  433,  37  L. 
ed.  1134;  Dibble  v.  Bellinfrham  Bay 
Land  Co.,  163  U.  S.  03,  41  L.  ed. 
72;  Yazoo  &  ^liss.  R.  Co.  v.  Adams, 
180  U.  S.  41,  48.  45  L.  ed.  415,  418. 

64  Seaboard  Air  Line  Ry.  v.  Du- 
vall,  225  U.  S.  477,  56  L.  ed.  1171; 
Fullerton  v.  Texas,  196  U.  S.  192, 
49  L.  ed.  443;  Louisville  &  N.  R. 
Co.  V.  Smith,  H.  &  Co.,  204  U.  S. 
.551,  51   L.  ed.  012. 

65  Rector  v.  City  Deposit  Bank 
Co.,  200  U.  S.  405,  412,  50  L.  ed. 
.527,  529;  Illinois  C.  R.  Co.  v.  Mc- 
Kendree,  203  V.  S.  514,  525.  51  L. 
ed.  298,  303;  Sperry  &  Ilntcliinson 
Co.  V.  City  of  Taconia.  Wash.,  1!)9 
Fed.  853. 

68  'lexas  &  P.  Ry.  Co.  v.  So.  I'ac. 
Ry.  Co.,  137  U.  S.  48;  Jiirner  v. 
Ricliardson.  180  U.  S.  87;  .McCor- 
qiu)(lale  v.  State  of  Texas,  211  U.  S. 
432,  53  L.  ed.  209;  Waters-Pierce 
Oil  Co.  V.  Texas,  212  U.  S.  112,  53 
L.  ed.  431  ;    I'orbes  v.  State  rouncil 


of  Virginia,  Junior  Order  Ignited 
Am.  ^lechanics  of  the  State  of  Vir- 
ginia. 210  U.  S.  390,  54  L.  ed.  534. 

67Ma]lett  V.  North  Carolina,  181 
U.  S.  589,  592,  45  L.  ed.  1015,  1017. 

68  Diseonto  Oesellschaft  v.  Uni- 
breit.  208  U.  S.  570,  52  L.  ed.  025; 
Smithsonian  Institution  v.  St.  .lohn, 
214  U.  S.  19.  53  L.  ed.  892.  A  de- 
nial "after  mature  consideration" 
does  not  show  that  tlie  Federal 
question  was  considered;  Forbes  v. 
State  Council,  210  U.  S.  390,  54  L. 
ed.  534:  Consol.  Turnpike  Co.  v. 
Norfolk  &  O.  V.  Co..  228  U.  S.  320, 
57  L.  ed.  — . 

69Cliicago,  B.  &  Q.  R.  Co.  v.  Chi- 
cago. 100  V.  S.  220,  231,  41  L.  ed. 
979,  982:  San  Jose  Land  &  Water 
Co.  V.  San  .lose  Ranch  Co.,  189  U. 
S.   177.  47  L.  ed.  705. 

70  San  Jose  Land  &  Water  Co.  v. 
San  Jose  Kaiidi  Co.,  189  U.  S.  177, 
47    L.  <•(!.  705. 

71(lii(a.i:o.  r.  &  g.  K.  (^>.  v.  Chi- 
cago,   KiO    I  .   S.   220.    t:    L.   ed.   979. 

72  Kl  |>:,i.()  cV  Southwestern  K,  R 
(  o.  V.  KIcIkI,  220   1".  S.  590. 
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WluMV  tlic  Stnic  jti'iu't  ice  rcM^iiiros  tlint  tlie  olijcclioii  1)0 
rjiisi'd  upon  the  li-i;il.  and  tor  tlnit  rcMson  the  liiii'licst  court 
<»t"  till'  State  rid'nsrd  to  considiT  oiu'  snl)S('(]U('nlly  I'liiscd,  the  Sn- 
pivnio  Court  ot"  the  I'nitiHl  States  cannot  take  jurisdiction.'^ 
A  mention  of  a  Fi^leral  (iu(^sti(ni  in  a  jielition  I'oi-  a  writ  of  er- 
ror, or  in  an  assiiiiinient  of  errors,'*  after  judiiinent  \>\  \\w.  State 
I'ourr.  is  insutlicient  to  ji'ive  the  S\i])i'eni(^  ('oui't  jurisdiction.'* 
When  it  appears  that  tlie  (U'cision  Ixdow  was  adverse  to  the 
j)hiintirt"  in  error  upon  two  independent  i;rouiids.  one  of  wliich 
is  not  a  Fe(hM'al  (piestion,  the  Supreme  (\)urt  will  dismiss  the 
Avrit  of  crror.'^  Where  there  is  a  Federal  question,  but  the  de- 
cision may  have  been  m\  another  independent  ground,  and  on 


73  Krio  R.  Co.  V.  I^urdy,  185  U.  S. 
14S.  46  L.  ed.  S 47 :  Alntual  Life  Ins. 
Co.  V.  ArcOrow.  1S8  I'.  S.  291,  47 
L.  od.   480.   03   Iv.ll.A.  33. 

74Lepper  V.  Texas,  139  U.  S.  462, 
^5  L.  ed.  225. 

75C1mpiii  V.  Fye.  179  U.  S.  127, 
45  L.  pd.    119. 

76Eustis  V.  Bollos,  150  U.  S.  301, 
370,  37  L.  ed.  1113,  1113;  Mo.  Pac. 
Rr.  Co.  V.  Fitzfrerald.  IfiO  U.  8. 
556.  40  L.  od.  .")3(i:  Murdock  v. 
Memphis,  -io  Wall.  .')90.  22  L.  ed. 
429:  Adams  Cuunty  v.  B.  &  M.  R. 
li.  Co.,  112  r.  .S.  123,  28  L.  ed. 
(578 :  De  Saussiire  v.  (Jaillard,  127 
U.  S.  21().  32  L.  ed.  12():  Hopkins 
V.  McLure.  133  U.  S.  380,  33  L.  ed. 
(i(iO:  Hah"  v.  Akers,  132  U.  S.  554, 
33  L.  ed.  442:  Blount  v.  Walker, 
134  U.  S.  607,  33  L.  .1.  1036:  John- 
son V.  Risk,  137  r.  S.  300.  34  L. 
ed.  683:  Beaiipre  v.  Noyes.  138  U. 
.S.  397.  34  L.  ed.  !l!tl  :  Ilammoiui  v. 
Joiinston.  142  U.  8.  73,  .35  L.  ed. 
941  :  Ye.>iler  v.  Wasliington  Harbor 
Line  Conrrs.  146  U.  S.  646.  36  L. 
■ed.  1119:  Seeberger  v.  McCormick. 
175  U.  S.  274,  44  L.  ed.  161;  Giles 
V.  Teash-y,  193  U.  S.  146,  48  L.  ed. 
055;  Allen  v.  Arguimbau.  198  U.  S. 
149.  49  L.  ed.  990:  Ix-athe  v.  Thoin- 
413,    207    U.    S.    93,    .52    L.    ed.    118. 


\^'liere  the  State  court  held  that  the 
plaintitT  in  error  was  estopped  from 
raising  the  eon.stitutional  qnestion, 
the  writ  of  error  was  dismissed. 
Eustis  V.  Bolles.  150  1 1.  S.  361,  37 
L.  ed.  1111;  Pierce  v.  Somerset  Ry. 
Co.,  171  U.  S.  641,  43  L.  ed.  316: 
Rutland  R.  Co.  v.  Central  Vt.  Pv. 
Co.,  159  U.  S.  630.  40  L.  ed.  284; 
Moran  v.  Horsky.  178  U.  S.  205,  44 
L.  ed.  1038;  Pittsburgh  &  L.  A.  I. 
Co.  V.  Cleveland  Min.  Co..  178  U. 
S.  270,  279,  44  L.  ed.  1065.  1008: 
Beats  V.  Cone.  188  U.  S.  184,  47  L. 
ed.  435:  Schaefer  v.  VVerling,  188  U. 
S.  516,  47  L.  ed.  570.  It  was  so 
held  as  to  rulings  that  the  payment 
of  a  tax  was  voluntary  aiul  not 
under  duress.  Caar,  Scott  &  Co.  v. 
Shannon,  223  U.  S.  468,  56  L.  ed. 
510.  Tliat  the  appeal  to  the  higiiest 
State  court  was  taken  too  late. 
Chesapeake  &  Ohio  Ry.  Co.  v.  ^Ic- 
Donald,  214  U.  S.  191.  53  L.  ed. 
963.  And  where  the  application 
was  denied  for  laches.  Picston  v. 
City  of  Chicago.  226  U.  S.  447,  57 
L.  ed.  — . 

The  Supreme  Court  refused  to 
review  a  decision  of  a  State  court 
which  denied  a  motion  to  ptinisb 
a  jmrty  for  a  contempt.  Newport 
Light  Co.  V.  Newport,  151  U.  S.  527, 
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which  ground  the  JTulgnient  was  based  does  not  appear,  then  if 
the  independent  gronnd  was  clearly  invalid  and  insntficient  to 
sustain  the  jndgment,  the  Supreme  Court  will  take  jurisdiction 
(.f  the  case,  because  when  put  to  inference  as  to  wliat  points  the 
State  court  decided,  it  ought  not  to  assume  that  the  judgment 
was  based  upon  grounds  clearly  untenal)le ;  '^'^  but  where  a  de- 
fense resting  on  local  statutes  is  distinctly  made,  the  Supreme 
Court  will  not,  in  order  to  reach  a  Federal  question,  resort  to 
critical  conjecture  as  to  the  action  of  the  State  court  in  the  dis- 


ss L.  od.  259.     Where  it  is  claimed 
lliat  tlic  ohliiration  of  a  contract  lias 
-l)een   impaired  by   a   State   law,   the 
Supreme  Court  of  the  United  States 
inay  pass  upon  the  question  wheth- 
er   any    contract   was   made,   Mobile 
&  0.  R.  Co.  V.  Tennessee,  153  U.  S. 
4S6.   38   L.   ed.    703:    and   upon    the 
c  )nstruction    of    the    contract.      Co- 
lumbia Water  Power  Co.  v.  Colum- 
bia El.  Ry.,  L.  &  P.  Co.,  172  U.  S. 
475,    43    L.    ed.    521  :    New    Orleans 
Water   Co.   v.  I^uisiana   Sugar   Co., 
1-25  U.  S.  18,  38,  31   L.  ed.  607,  614, 
per  Gray,  J.:    (1)    "When  the  State 
court      decides      against      a      right 
claimed  under  a  contract,  and  there 
was   no  law   subsequent  to  the  con- 
tract, this  court  clearly   has  no  ju- 
risdiction."     (2)    "When   the  exist- 
ence and  construction  of  a  contract 
are  undisputed,  and  tlic  State  court 
upholds    a    subsc(|ii(iil     law    mi    the 
ground   that    it   did    not   inii)a)r   the 
obligation  of  the  admitted  contract, 
it    is   ('(pially   clear    that    this   court 
lias    jurisdiction."'       (3)    "When    tlie 
State  court  holds  that  there  was  a 
contract    conferring    certain    rights. 
and    that   a   subse(|ueiit  law   did   unl 
impair  those   righls.   tliis  cinnt    has 
jurisdiction     to    consider     the     true 
construelion    of    the    supposed    con- 
tract,  iind.    if    it    is  of   opinion    that 
it  ilid    not    confer  tlie   right  atlirmed 
by    tlie    State    court,    and    therefore 
its   obligation    was   not   impaired   by 


the  subsequent  law,  may,  on  that 
ground,  affirm  the  judgment."  (4) 
•"So,  when  the  State  court  upholds 
the  subsequent  law  on  tlie  ground 
that  the  contract  did  not  confer  the 
right  claimed,  this  court  may  in- 
quire whether  the  supposed  contract 
did  give  the  right,  because,  if  it  did, 
the  subsequent  law  cannot  be  up- 
held." But  see  Missouri  &  Kansas 
Interurban  Ry.  Co.  v.  City  of  Olathe, 
222  U.  S.  187,  50  L.  ed.  156. 

Tn  McCullough  v.  Virginia.  172 
U.  S.  102.  43  L.  ed.  3S2.  the  plain- 
tiff in  error  claimed  that  certain 
legislation  subsequent  to  his  con- 
tract impaired  the  obligation  of  the 
same.  Tile  State  Court  of  .\])])eals, 
without  expressly  passing  u[utii  the 
validity  of  such  legislation,  gave 
substantial  efTect  to  the  same  by 
holding  that  the  original  contract 
was  Void  and  emild  not  be  eiiforceil. 
The  Supreme  C'ouii  of  the  rnileil 
States  took  jurisdiction  and  ri'- 
v<'rsed  the  judgment.  But  see  the 
dissenting  opinion  of  Peckbaiti.  ■!., 
and  Powell  v.  Brunswick  County. 
!.-)()  r.  S.  433.  37  h.  ed.  1134:  I'.aeon 
v.  Texas.  1(;3  C.  S.  207.  41  L.  ed. 
132:  St.  i'aiil  .^  M.  M.  liv.  Co.  v. 
Todd  County,  I  12  I".  S.  282.  35  L. 
ed.    Kin. 

77  Klinger  v.  Mi-souri.  13  Wall. 
257,  20  L.  ed.  (i35 :  Johnson  v.  i\isk, 
137  U.  S.  300.  .307,  34  L.  ed.  (183, 
()80. 
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position  of  siu'li  dofonso.'^  W'licii  llic  Sii|ii'('iiic  ("oiirl  is  ul  tlm 
ti)iini(iu  llinl  llic  I't'dci-nl  ([ucslion  was  crruiu'inisl v  dcciiltMl,  it, 
will  still  atlirin  the  jndiiiiiciit,  it'  it  appears  lliat  (Ui  another 
UTtMiiul,  o\'eu  it"  siU'li  ii'round  were  not  eonsidered  hv  the  State 
eonvt,  the  decision  was  correct. ^^  It  will  not  cdiisider  an  ind(>- 
pendent  constitutional  (pu'stion  whi^'h  .ipj)ears  upon  the  facts, 
l>nt  was  not  raised  helow.^°  A  decision  of  a  question  of  fact  by 
a  jnry  will  not  be  thus  reviewed. ^^  Tn  a  case  tried  before  a 
jndiic.  the  court  nuiy  examine  the  evidence^  in  order  to  determine 
whether  what  j)urports  to  be  a  tiiidim;'  of  fact  is  in  reality  a  de- 
cision u]X)n  a  question  of  Federal  law.^^  The  Supreme  Court 
may  inquire  whether,  owing  to  any  intervening-  event,  the  Fed- 
eral questions  have  ceased  to. be  material  and  will  then  dispose 
of  the  case  in  the  light  thereof.^^  The  Supreme  Court  of  the 
Tnited  States  will  not,  when  reviewing  the  judgment  of  a  State 
court,  take  judicial  notice  of  a  public  act  of  another  State,  un- 


78.To]inson  v.  Rislc.  137  U.  S.  300, 
307.  34  L.  ed.  C83,  08G. 

"i^  ^[urdocl<  V.  Memphis.  20  Wall. 
590,  636,  22  L.  ed.  429.  444.  See 
Walter  A.  Wood  Co.  v.  Skinner.  139 
U.  S.  293.  29-5.  35  L.  ed.  193.  194. 

80  Dewey  v.  Des  Moines,  173  U.  S. 
193.  43  L.  ed.  (iGS:  Chapin  v.  Fve, 
179  U.  S.  127,  45  L.  ed.  119.  But 
see  Hedrick  v.  Atchison  T.  &  S.  F. 
i;y.  Co..  107  U.  S.  673,  677,  42  L. 
ed.  320.  321  :  Bement  v.  National 
Harrow  Co.,  186  U.  S.  70,  46  L.  ed. 
1058:  .Tenkins  v.  Neff.  186  U.  S.  230, 
235,  46  L.  ed.  1140,   1142. 

81  Dower  v.  Richards.  151  U.  S. 
658,  38  L.  ed.  305:  Chicago,  B.  & 
Q.  R.  R.  Co.  V.  Chicago,  166  U.  S. 
226,  242.  41   L.  ed.  979.  986. 

82  Cedar  Rapids  Cas  l-ight  Co.  v. 
City  of  Cedar  Rapids.  223  V.  S.  655, 
668,  56  L.  ed.  594,  604:  Kansas 
City  So.  Ry.  Co.  v.  Albers  Comm. 
Co.,  223  U.  S.  573,  56  L.  ed.  55(). 

83f;u]f.  Col.  &  Santa  Fe  Ry.  Co. 
V.  Dennis,  224  V.  S.  503.  50  I>.  ed. 
860,  where,  pending  a  writ  of  error 


from  the  Sujireme  Court  of  the 
I'nited  States  to  review  a  judgment 
of  an  inferior  State  court,  not  re- 
viewal)le  by  the  State  Supreme 
Court,  the  latter,  in  anotin^r  case, 
adjudged  the  statute;  in  controvei'sy 
to  1)6  a  violation  of  the  State  con- 
stitution, and  the  Supreme  Court 
of  the  United  States  thereupon  va- 
cated the  judgment  and  remanded 
the  case  to  the  couit  below,  that  the 
latter  might  give  effect  to  the  inter- 
vening decision  of  the  highest  State 
court.  Where  it  ap])eared,  by  evi- 
dence outside  the  record,  that  liefore 
the  issue  of  the  writ  of  error,  a 
public  olliccr  against  whom  a  writ 
was  prayed  had  died  and  his  suc- 
cessor qualified,  tlie  writ  was  dis- 
missed. State  of  Morida  v.  Cioom, 
226  r.  S.  309.  57  L.  ed.  — .  "What- 
ever was  mattci-  of  fact  in  tlw  State 
court,  whose  judgment  or  decree  is 
under  review,  is  matter  of  fact"  in 
tlie  Supreme  Court  of  the  United 
States.  TJoyd  v.  Matthews.  155  U. 
S.  222.  227,  39  L.  ed.   128.  130. 
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less  the  practice  of  tlie  State  court  so  permits."  The  amoinit  of 
the  matter  in  dispute  in  the  State  court  is  immaterial  to  the 
right  of  review  by  the  Supreme  Court  of  the  United  States.*® 
Otherwise,  writs  of  error  to  State  courts  and  the  practice  and 
proceedings  under  them  are  substantially  similar  to  writs  of  er- 
ror to  Circuit  Courts  of  the  United  States,  and  the  practice  and 
])roceedings  thereunder.*® 

§  693.  Writs  of  error  from  and  appeals  to  the  circuit 
courts  of  appeals.  The  Judicial  Code  provides:  '"The  cir- 
cuit courts  of  appeals  shall  exercise  appellate  jurisdiction  to  re- 
view by  appeal  or  writ  of  error  final  decisions  in  the  district 
courts,  including  the  United  States  district  court  for  Hawaii,  in 
all  cases  other  than  those  in  which  appeals  and  writs  of  error 
may  be  taken  direct  to  the  Supreme  Court,  as  provided  in  sec- 
tion two  hundred  and  thirty-eight,  unless  otherwise  provided  by 
law;  and,  except  as  provided  in  sections  two  himdred  and 
thirty-nine  and  two  hundred  and  forty,  the  judgments  and  de- 
crees of  the  circuit  courts  of  appeals  shall  be  final  in  all  cases 
in  which  the  jurisdiction  is  dependent  entirely  upon  the  oppo- 
/lU-  parties  to  the  suit  or  controversy  being  aliens  and  citizrens 
of  the  United  States,  or  citizens  of  difi^erent  States;  also  in  all 
cases  arising  under  the  patent  laws,  under  the  copyright  laws, 
under  the  revenue  laws,  and   under  the  criminal  laws,  and  in 

84I,loy(l    V.    :\Iattlu'\vs,  ]55    U.   S.       to  the  exceptions  which  it  onumer- 

222.  :{!)  L.  ed.  128.  atos,   otliers   wlicre   it   is   'otherwise 

85  p.uel  V.  Van  Ness,  8  Wlieat.  provided  liy  law.'  These  words 
.3i2.  o  L.  ed.  624.  must  be  taken  to  refer  to  existinf; 

86  U.  S.  R.  S.,  §  1003.  As  to  costs  provisions  and  not  to  be  merely  a 
see  Stevens  v.  Cent.  Nat.  Bank,  108  futile  permission  to  future  le^isla- 
N.  Y.  500.  tiMcs   to   !iiuke   a   cliange.     They  do 

§  603.     1  "It    is   settled   that    the  not    save    every    existintr    provision, 

words  'Jinless  otherwise  provided  by  of  course,  or  tlie  act   would    fail   of 

law,'   in   this  statute,  refer  only   to  its    purpose.      l?ut   they   save   some, 

provisions    of    the    same    act.    or    of  There  is  no  case  to  whicli   they  can 

contemporaneous       or       subsc(|\icnt  ii|M''.v     more     dearly     than     one     in 

acts,  and  do  not    include  provisions  whidi.  by  reason  of  its  interest,  the 

of  earlier  statutes."     4  Oray,  J.,   in  Ciiitcd    States    has    manifested    its 

The  Paquete  Habana,  175  U.  S.  077,  \>  ill   to  submit   to  no   jnd<.mient  not 

083,    44    L.    «1.    320,    322;    U.    S.    v.  sanctioned     by     its    hi-rhest    court." 

Dalcour.  203  U.  S.  40K,  420.  421,  .51  See    Dickinson    v.    U.    S.,    174    Fed. 

I.      cil.    248,    251.     I)«i      Holmes.    J.:  808. 
"The  statute  recognizes,  in   jdlition 
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;uliuiraltv  casos."  '"Wlu'rc  u|inii  ;i  luaiiiiu  in  (M|uit\  in  ;i  dis- 
trict court,  or  l)v  ;i  jndiic  lluM-fot  in  \;ic;it ion,  ;ui  injunction  sliall 
be  li'ranlt'il.  continucil,  rdnscil,  or  dissohcd  li\  an  inlcrlocntorv 
orilcr  or  decree,  oi'  an  apiilical  ion  to  dissoUc  an  iniunctioii  sliall 
bo  reiuscib  or  an  inlcrlocntorv  onler  or  decree  shall  l)e  made 
a|>pointing'  a  roei'i\-er,  an  appeal  niav  be  taken  from  such  inter- 
locutory onU'r  or  ilccrce  granl  in-ii,'.  continuing,  reiusiiig',  dissolv- 
ing, or  refusing  to  dissidvc,  an  injunction,  or  a])])oiuting  a  re- 


2-2  .lu.l.  Todo,  §  128,  36  St.  at  L, 
1087,  re-enaeting  26  St.  at  L.  827, 
Soc.  5.  'I'lu-  ("irouit  Courts  of  Ap- 
poals  lia\c  juristliclioii  of  appeals 
fiom  the  writs  of  error  to  jiidfj- 
ments  of  the  Circuit  and  District 
Courts  in  suits  upon  claims  against 
the  I'niti'd  States.  Ogden  v.  V.  S., 
1-4S  U.  S.  :i<M),  37  L.  ed.  403;  U.  S. 
V.  Coudert  (C.  C.  A.),  73  Fed.  50."); 
utipra.  §  36,  provided,  at  least,  when 
the  claimant  is  the  party  aggrieved, 
that  his  claim  exceeds  $3,000  or  has 
been  forfeited  to  the  United  States 
for  fraud.  Reid  v.  U.  S.,  211  U.  S. 
529,  53  L.  ed.  313;  of  appeals  from 
orders  and  judgments  of  tlie  Dis- 
trict Courts.  King  v.  McLean  Asy- 
lum of  ]\lass.  Gen.  Hospital  ( C.  C. 
A.),  64  Fed.  139.  U.  S.  v.  Fowkes 
(C.  C.  A.).  53  Fed.  13;  Carter  v. 
Roberts  177  U.  S.  496,  44  L.  ed.  861  ; 
and  of  the  District  .Judges,  Webb 
V.  York  (C.  C.  A.),  74  Fed.  753;  up- 
on application  for  the  writ  of 
habeas  corpus  where  the  discharge 
fiom  imprisonment  was  no  souglit 
because  of  an  alleged  violation  of 
a  right  secured  by  the  Constitution 
or  a  treaty;  Davis  v.  Burke  (C.  C. 
A.),  97  Fed.  501.  See  supra,  §§ 
467,  688;  Passavant  v.  U.  S.,  148  U. 
S.  214,  217,  37  L.  ed.  426,  427;  U. 
S.  V.  Hopewell  (C.  C.  A.j,  51  Fed. 
798,  799;  Loui.sville  Pub.  Warehouse 
Co.  V.  Collector  (C.  C.  A.),  49  Fed. 
561  ;  of  writs  of  error  to  judgments 
in   actions  against  collectors   to  re- 


cover duties;  llul)bard  v.  Soby,  146 
U.  S.  56,  3()  1..  ed.  886;  of  ai)peals 
from,  or  wiits  of  error  to,  the  or- 
ders of  District  Courts  directing  tiie 
deportation  of  Chinese;  Tsoi  Yii  v. 
U.  S.  (C.  C.  A.),  129  Fed.  585;  U. 
S.  V.  Hung  Chang  (C.  C.  A.),  130 
Fed.  439.  Cf.  The  United  States, 
Petitioner,  194  U.  S.  194,  48  L.  ed. 
931;  U.  S.  V.  Gee  Lee  (C.  C.  A.),  50 
Fed.  271;  Gee  Cue  Beng  v.  U.  S., 
C.  C.  A.,  184  Fed.  383,  cf.  §  694  in- 
fra, but  not,  it  was  held,  of  a  wiit 
of  eiror  of  a  judge  for  such  a  depor- 
tation, where  no  final  order  or  judg- 
ment was  entered  in  the  District 
Court,  and  the  bill  of  exceptions  al- 
lowed was  not  there  filed,  and  the 
transcript  was  certified  by  the  Dis- 
trict .ludge  instead  of  by  the 
clerk;  U.  S.  v.  Hung  Chang  (C.  C. 
A.),  130  Fed.  439  (where  tlie  Cir- 
cuit Court  of  Appeals  suggested 
that  the  District  Court  had  not 
lost  jurisdiction  and  should  enter 
the  order  and  direct  the  filing  of 
tlie  l)ill  of  exceptions) ;  of  appeals 
from  orders  granting  warrants  iov 
the  removal  of  pi'isoners  to  other 
districts;  U.  S.  v.  Fowkes  (C.  C. 
A.),  53  Fed.  13,  14;  cf.  §  489  .supra, 
and  foimerly  at  least  of  appeals 
from  oiders  of  the  District  Courts 
enforcing  orders  of  the  Hiterstate 
Commerce  Commission,  Interstate 
Com.  Com'n  v.  Atchison,  T.  &  S.  F. 
R.  Co.,  149   U.  S.  264. 
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ceiver.    to   the    circTiit    court    of    apiieals,    nut  withstanding    an 
appeal  in  such  case  might,  upon  final  decree  under  the  statutes 
regulating  the  same,  be  taken  directly  to  the  Supreme  Court: 
Provided,  That  the  appeal  must  be  taken  within  thirty  days 
fniia  the  entry  of  such  order  or  decree,  and  it  shall  take  prece- 
dence in  the  appellate  court;  and  the  proceedings  in  other  re- 
spects in  the  court  below  shall  not  be  stayed  unless  otherwise 
ordered  by  that  court,  or  the  appellate  court,  or  a  judge  there- 
of, during  the  pendency  of  such  appeal:     Provided,  however. 
That  the  court  below  may,  in  "its  discretion,  require  as  a  con- 
dition of  the  appeal  an  additional  bond."  ^     "In  all  eases  other 
than  tbosc  in  which  a  writ  of  error  or  appeal  will  lie  direct  to 
the  Supreme  Court  of  the  United  States  as  provided  in  section 
two  hundred  and  forty-seven,  in  which  the  amounts  involved  or 
the  value  of  the  subject-matter  in  controversy  shall  exceed  five 
hundred  dollars,  and   in  all  criminal  cases,  writs  of  error  and 
appeals  shall  lie  from  the  district  court  for  Alaska  or  from  any 
division  thereof,  to  the  circuit  courts  of  appeals  for  the  ninth 
circuit,  and  the  judgments,  orders,  and  decrees  of  said  court 
shall  be  final  in  all  such  eases.     But  whenever  such  circuit  court 
of  appeals  may  desire  the  instruction  of  the  Supreme  Court  (vf 
the  tFnited  States  uik.u  any  question  or  proposition  of  law  which 
shall  have  arisen  in  any  such  case,  the  court  may  certify  such 
question  or  proposition  to  the  Supreme  Court,  and  thereupon 
the  Supreme  Court  shall  give  its  instruction  u{)on  the  question 
or  proposition  certified  to  it.  and  its  instructions  shall  be  bind- 
ing upon  the  circuit  court  of  appeals."  *     "The  circuit  court  of 
appeals  for  the  ninth  circuit  is  empowen'(l  to  hear  and  deter- 
mine writs  (if  ciT'ii'  iind  a]i|ifals  fmm  liie  United  States  court 
for  China,  as  |iri>\i<hd   in   ihc  Act  entitl(Ml  '\\n   Act  crealing  a 
T^nitcil  States  court  for  China  and   ]>i'csci'ihing  the  jurisdiction 
thereof,"  approved  June  thii'lielii.  ninehcn   Imndi-eil  and   six. 
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3  11. id..  Sec.   1-2!l.  :{(i  St.  al   I..   inST,  S-lud.  (  n,lc.  Sec.    i:n.  :!()  St.  at    I.. 

rp-cnac-tiiit;  20  St.  at    I..  828,  Sec.  7,  K^HT.    rc-i'iiact  in-    in    pait    :U    SI.   al 

as  amondf'd  28  St.  ■a\    I..  t;(;(i,  :',!   St.  I.,  sit.     ^<cc  'lOcf.'  v.  SnllVrt,  (".  C.  A. 

'..i  L.  fWiO,  .34  St.  at  1..   lit;.  I'iT    I'"''<1.    12.">:    I'ritc   v.  V.  S..   C.  C. 

4.1iid.  Code.  Sec.  i:U.  W  St.  at    I..  A..    1(10    Fed.   791.     See   §§   73,  687, 

1()H7.      Rpc   C<ii|nitlaiM    V.    r.    S..    lti:<  supra. 
V.  S.  :UV,,  41   I,,  cd.  184:   riiioii  (.'cnt. 
Life     ins.    Co.    V.    Cliainplin     (C.    C. 
A.).   1  Ki   iM'd.  8r)8. 
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■"Wlu'iKncr,  (in  Mj^pcal  (ir  writ  of  ci'iMr  or  (iIIkm-wIsc,  a  case  coni- 
iiiii'  fntiii  a  nisirici  ('i»iirl  so  rcvicwiMl  and  (Ictcrmiiicd  in  the 
('irouit  Court  (^f  Ap])eals.  in  a  case  in  wliicli  the  decision  in  the 
(^irenit  (\inrt  of  Appeals  is  iinal,  snch  cansc  should  he  rciuand- 
(?{]  to  tho  said  nistriet  Court  for  f\irther  proceed iuiis  to  be  there 
taken  in  pursuaneo  of  siieh  det(M'inination."  ^  "That  no  a]i]ieal 
or  writ  of  error  hy  which  any  oi'ih'i-,  ]ndi;inent,  or  decree  may 
he  re\iewed  in  the  Circuit  ('ourt  of  Appeals  under  the  ])ro- 
visions  of  this  act  shall  be  taken  or  sued  out  except  within  six 
months  after  the  entry  of  the  order,  judgment,  or  decree  sought 
to  be  reviewed:  Provided,  however,  that  in  all  cases  in  which  a 
lesser  time  is  now  by  law  limited  for  appeals  or  writs  of  error, 
such  limits  of  time  shall  apply  to  appeals  or  writs  of  error,  in 
such  cases,  taken  to  or  sued  out  fi'oni  tlie  Circuit  Courts  of  Ap- 
peals. And  all  provisions  of  law  now  in  force,  regulating  the 
methods  and  system  of  review,  through  ajjpeals  or  writs  of  er- 
ror, shall  regiilate  the  methods  and  system  of  appeals  and  writs 
of  error,  provided  for  in  this  act  in  respect  of  the  Circuit  Courts 
of  Appeals,  including  all  provisions  for  bonds  or  other  securi- 
ties to  be  required  and  taken  on  such  appeals  and  writs  of  error. 
And  any  judge  of  the  Circuit  Courts  of  Appeals,  in  respect  of 
cases  brought  or  to  be  brought  to  that  court,  shall  have  the  same 
]iowers  and  duties  as  to  the  allowance  of  appeals  or  writs  of  er- 
ror, and  the  conditions  of  such  allowance,  as  now  by  law  belong 
to  the  justices  or  judges  in  respect  of  the  existing  courts  of  the 
I'nited  States  respectively."''^  The  Circuit  Courts  of  Appeals, 
have  power  to  issue  all  writs  not  spcciiically  ju'ovided  for  by 
statute,  which  may  be  necessary  for  the  exercise  of  their  respec- 
tive jurisdictions,  and  agreealde  to  the  usages  and  principles  of 

6  26  St.  at  L.  828,  §  10.  judgiiK'nts    of    the    District    or    Cir- 

7  26  St.  at  L.  827,  §  11.  Ilie  Cir-  cult  Court;  Travis  County  v.  King 
cuit  Courts  of  Appi-als  have  no  .  I.  15r.  &  Mfg.  Co.  (C.  C.  A.),  92  Fed. 
power  to  issue  writs  of  mandamus  tiftO;  supra.  §  460;  nor  to  issue  the 
to  compel  the  District  and  Circuit  writ  of  fuiheas  corpus  for  service 
Courts  to  dismiss  suits  for  want  of  outside  of  the  circuit,  even,  it  has 
jurisdiction;  U.  S.  v.  Swan  (C.  C.  Ijeen  licid,  to  ro\ii'w  a  decision  of 
A.),  65  Fed.  647;  IT.  S.  v.  Scvereiis  a  court  of  a  Territory  witiiin  its 
(C.  C.  A.),  71  Fed.  768;  supra,  §  circuit,  Re  Boles  (C.  C.  A.),  48  Fed. 
686;   nor  to  issue  writ  of  certiorari  75;   supra,  §§  461,  466. 

as  original   process   to   review   final 
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law,*  ''Writs  of  error  and  appeals  from  the''  District  Court  of 
Hawaii  are  '"had  and  allowed  to  the  Circuit  Court  of  Appeals 
in  the  Ninth  Judicial  Circuit  in  the  same  numner  as  writs  of 
error  and  appeals  are  allowed  from"  District  ''Courts  to  Circuit 
Courts  of  Appeals  as  provided  hy  law."  ®  The  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  has  no  jurisdiction  to  review 
a  decision  of  the  District  Court  of  Hawaii,  when  the  sole  ques- 
tion involved  is  one  concerning  the  construction  of  the  Constitu- 
tion of  the  United  States.^" 

"(a)  The  Supreme  Court  of  the  United  States,  the  Circuit 
Court  of  Appeals  of  the  United  States,  and  the  Supreme  Courts 
of  the  Territories,  in  vacation  and  chambers  and  during  their 
respective  terms,  as  now  or  as  they  may  be  hereafter  held,  are 
hereby  invested  with  appellate  jurisdiction  of  controversies  aris- 
ing in  bankruptcy  proceedings  from  the  courts  of  bankrui)tcy 
from  which  they  have  appellate  jurisdiction  in  other  cases.  The 
Supreme  Court  of  the  United  States  shall  exercise  a  like  juris- 
diction from  courts  of  bankruptcy  not  within  any  organized  cir- 
cuit of  the  United  States  and  from  the  Supreme  Court  of  the 
District  of  Colunil)ia.  (h)  The  several  Circuit  Courts  of  Ap- 
peal shall  have  jurisdiction  in  (Mpiiry,  either  interlocutory  or 
final,  to  superintend  and  revise  in  matter  of  law  the  proceed- 
ings of  the  several  inferior  courts  of  bankruptcy  within  their 
jurisdiction.  Such  power  ^shall  be  exercised  on  due  notice  and 
petition  by  any  party  aggrieved."  ^^  "That  ap])eals,  as  in  equity 
cases,  may  be  taken  in  bankruptcy  proceedings  from  the  courts 
of  bankruptcy  to  the  Circuit  Court  of  Appeals  of  the  United 
States,  and  to  the  Supreme  Court  of  the  Territories,  in  the  fol- 
lowing cases,  to  wit:  (1)  from  a  jiulgnicnr  adjndging  ki-  rcfus- 
iiiir  to  adjudge  the  defendant  a  i)ankni|)t:  (2)  fi-oni  a  judgment 
granting  or  denying  a  discharge;  and  C^)  from  a  judgment  al- 
lowing or  rejecting  a  debt  or  claim  of  tive  hundred  dollars  or 
over.  Such  an  apjieal  shall  be  taken  within  ton  <lays  after  the 
juflgment  appealed  from  has  been  i-endered,  and  mav  be  heard 

SJiid.    Code    §    2f)2.    'M   St.    at    L.  id.   f)!?;    rf.   :>,()   St.   at    I>.   .i!»l  :    and 

I'tST.    ri'-fnaftiTig    in    siihstaiioe,    2(5  supra.  S  407. 

St.   at   r>.   R27.   S   12:   s„i^rn.   «*  4.-).">-  10  Wright  v.   McKatlaiio  &   Co.    (C, 

467.  C.  .\.).  122  F.'.i.  770. 

9  28  St.  at   L.   :W7.   §   11;    .Ansjcy  H  :iO  St.   at    L.   544,   55.3,   §   24, 

V.   .A in.^ worth.   ISO  U.  S.  2.">.'?.  45   L. 
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;iiul  (.KMcriiiiiU'il  hv  llic  ;i|'|'rll;ilc  ('(Hii't  ill  tcnii  or  \;ic:il  inn.  as 
the  case  luav  he."  ^^  This  slaiiitf  has  liccii  disoussed  in  ihn 
C  'ha|ilcr  (111   I  Jaiikruiilcv.^^ 

\\  "here  ihc  jurisdiction  of  ihc  l)istricl  ('oiirl  is  (lucsl  ioiicil  and 
sustained,  the  ("ii'ciiit  ('onrt  <d'  Appeals  can  re\ie\v  ihe  derision 
if  there  are  olher  nssiiinnients  (d'  error,'*  and  it  niav  eei'tifv  this 
(pK^stioii  to  the  SupfcMue  {\nirt  '^  and  reserxc  its  (h-eisioii  until 
th(>  rertilieate  has  heeii  ans\vere(l.'''  It  has  hceii  Indd  that  it 
niav  laki'  jurisdietion  when  one  of  the  defendants  raises  no 
(|uostion  ox('0]it  that  <^t"  jurisdiction,  if  there  arc  other  errors 
assigned  1)\'  his  fellow  chdendants.^^  In  such  a  case,  the  decision 
of  the  Circuit  Court  of  Appeals  is  final,  unk^ss  rcvieweil  hy 
certiorari :  ^^  hut  it  has  heen  held  thai  the  ('ireuit  ( "oin't  of  Ap- 
peals cannot  take  jurisdieti<in  when  the  oiilv  assignment  of  er- 
ror is  a  question  of  jurisdiction,  whether  the  court  of  first  in- 
stance has  taken  jurisdiction  ^^  or  has  disuiissetl  the  case  for 
want  of  jurisdiction.^"  Where  the  jurisdiction  of  the  District 
Court  attached  solely  hy  reason  of  a  diversity  of  citizenshi])  and 
a  constitutional  or  a  treaty  question  subsequently  arises  in  the 


l2Il)i,l.,   §   25.     See  supra.   §   6(57. 

13  Si'pra.  ^^  600-068. 

14  7?ostoii  &  Elaine  R.  R.  v.  Gokey. 
210  U.  S.  155,  52  L.  ed.  1002:  Cnmd 
Trunli  Western  Ry.  Co.  v.  Roddick, 
('.  C.  A.  100  Fed.  898;  Meeker  v. 
Lehigh  Valley  R.  Co.,  C.  C.  A.  18  5 
Fed.  548;  Morrisdale  Coal  Co.  v. 
Pennsylvania  R.  Co..  C.  C.  A.  IS-S 
I'Vd.  02!);  Olds  v.  Herman  Tl.  PTettler 
l^uini.er  Co.,  C.  C.  A.   I!t5   Fed.  n. 

15  Sim  Printing  &  Pnb.  Ass'n  v. 
K.hvards,  194  U.  S.  377,  48  L.  d. 
1027:  Fisheries  Co.  v.  Lennen  (C.  C. 
A.),  130  Fed.  533;  Boston  &  .M.  R. 
Co.  V.  Gokey  (C.  C.  A.).  149  Fed. 
42 ;  Grand  Trunk  Western  Ry.  (  o. 
V.  Reddick,  C.  C.  A..  160  Fed.  898. 

16  Morrisdale  Coal  Co.  \'.  Pennsyl- 
vania R.  Co.,  C.  C.  A.  183  Fed.  929. 

HA.  .1.  Phillips  Co.  V.  Grand 
Trwnk  Western  Ry.  Co.,  C,  C.  A.  195 
F<--d.   12. 

18  Boston  &  Maine  R.  R.  v.  Gokey. 
210  t'.  S.  155;  Weber  Bros.  v.  Grand 


Lodge  of  Kentucky,  F.  &  A.  M.,  C. 
C.  A.  171   Fed.  839. 

19  Fisheries  Co.  v.  Lennen,  C.  C.  A. 
130  Fed.  533,  2nd  Ct.;  Boston  &  M. 
R.  Co.  V.  Gokey.  C.  C.  A.  149  i-'cd. 
42,  *lst  Ct.;  Town  of  Water foid  v. 
Klson,  C.  C.  A.  149  Fed.  91,  2nd  Ct.; 
Kentucky  State  Board  of  Control 
for  Cliaritabie  Institutions  v.  Lewis, 
C.  C.  A.  170  Fed.  550,  0th  Ct.;  Olds 
V.  Ifeinian  11.  I  Id  tier  Lumber  Co., 
C.  C.  A.  195  Fed.  9,  Otli  Ct.;  A.  .1. 
Phillips  Co.  V.  Grand  Trunk  West- 
ern Ry.  Co.,  C.  C.  A..  195  [-■(•d.  12, 
(itli  Ct.  Contra.  Reliable  Incubator 
&  P.roodr  Co.  v.  Stalil.  C.  C.  A.,  105 
Fed.  003.  7th  Ct. 

20  r.  S.  V.  .Tabn.  155  V.  S.  109, 
114.  1  15,  39  L.  ed.  S7.  90;  Evans- 
Snider-Buel  Co.  v.  .Mc(  askil!  ( C.  C. 
A.),  101  Fed.  058;  Dudley  v.  P.oard 
of  Com'rs  of  Lake  County  (C.  C.  A.), 
103  Fed.  209;  Hali)in  v.  Anierm:ni 
(C.  C.  A.),  138  Fed.  548. 


§  im] 


cTijcriT  corirrs  of  appeals. 


241  r> 


case  l)v  the  defendant's  pleadiiiii'  or  otherwise,  the  Circuit  Court 
of  Appeals  has  jurisdiction  and  must,  it  has  l)een  held,  review  all 
the  (juestions  decided  in  the  same,  and  its  decision  will  be  final 
upon  th(>  constitutional  question  as  well  as  upon  the  other  points 
iu  tlie  case  unless  it  certifies  that  or  other  (piestions  to  the  Su- 
preme Court,  or  the  Sujn-eme  Court  reviews  it  bv  a  certiorari;  ^^ 
but  the  decision  of  the  District  Court  in  such  case  can  be  re- 
viewed immediately  bv  the  Supreme  Court,  which  may  pass 
upon  all  material  questions  tlierein.^^  Where  the  plaintifi'  by  a 
proper  pleading  shows  that  the  jurisdiction  is  given  to  the  Dis- 
trict Court  both  l»y  i-eason  of  diverse  citizenship  and  also  be- 
inuise  there  is  a  controversy  arising  under  the  Constitution  of 
the  Tnited  States,  the  decision  can  be  reviewed  immediately  by 
either  the  Supreme  Court  or  the  Circuit  Court  of  Appeals ;  ^^ 
and  the  Supreme  Court  may  take  jurisdiction  of  a])]ieals  and 
cross-appeals  by  all  the  ])arties  and  of  the  whole  case.*^^  If  an 
appeal  or  writ  of  error  in  such  a  case  is  taken  to  the  Circuit 
Court  of  Appeals,  the  Supreme  Court  cannot  review  the  judg- 
ment or  (U'cree  of  the  District  Court  immediately,^^  but  il  uiay 
i-('vie\v  the  decision  of  the  Circuit  (\:)urt  of  A})peals  in  a  pro[)er 
case.*^^     It  has  been  said  that,  iu  sucli  a  case,  the  Circuit  Court 


21  Am.  Suujar  Refining  Co.  v.  Xow 
Orleans.  ISl  U.  S.  -277,  4.>  L.  od.  8.50; 
Ayers  v.  I'olsdorfcr,  187  U.  S.  58;'), 
47  L.  ed.  314;  Aihuckle  v.  RhifUhini, 
191  U.  S.  405,  48  L.  ed.  23!);  Spciucr 
V.  Duplan  Silk  Co.,  191  U.  S.  526,  4S 
L.  ed.  287:  Keyser  v.  Lowell  (C.  C. 
A.),  117  I-Vd.  4(t().  P.ut  s.-e  r.oaid  of 
C'onncilnien  of  City  of  l''raiikfort  v. 
Deposit  I'.aiik  of  Frankfort  (C.  C. 
A.I,  124  Fell.  IS.  In  till-  S.'cond  Cir- 
cuit it  lias  i)een  iicld:  that  tlie  Cii- 
Ctiit  Conrt  of  A|»iM'aIs  has  un  power 
to  pa.ss  upon  a  (|Uestion  involviiiii 
the  construction  of  the  Constitution 
or  a  treaty,  althoM';h  there  are  othci' 
jrronnds  of  Fedci;il  jiii-iMliction. 
r.  S.  V.  I.ec  Yen  'I'ai  (C.  C.  A.I, 
113  Fed.  U;.-):  Kr  Ahhey  Press  (C. 
C.  A.  I.  131  Fed.  .')1  (a  petition  for 
thr-  revision  of  an  or<Ier  in  hank 
ril|)tcyl.  Maefadilii)  v.  C.  S.,  21:! 
T'.  S.  2HS 


22  Am.  Sugar  Refining  Co.  v.  New 
Orleans,  181  U.  S.  277,  45  L.  ed.  S5!t ; 
Loel)  V.  C(dnnd)ia  T'p  Trustees,  179 
U  S.  472,  45  ]..  ed.  280. 

23  Am.  Sugar  Refining  Co.  v.  New 
Orleans,  181  U.  S.  277,  281,  282,  45 
r..  ed.  850,  802;  Cary  Mfg.  Co.  v. 
Acme  l''le.\ihle  Clasp  Co.,  187  l'.  S. 
427.  47  k.  eik  244:  Macfadden  v.  V. 
S.,  213  U.  R.  288.  53  L.  ecL  801  -.  Rail- 
road Commission  of  Ohio  \.  W'ortli- 
ingtoM.  225  V.  S.  101,  5(1  L.  ed.  HKil. 
atlirining  C.  C.  A.  187  Fed.  005. 
Hut  see  City  of  Seattle  v.  'I'lionipson 
(C.  C.   A.),  114  Fed.  0(i. 

24  Fi(dd  V.  Rarl)er  Asphalt  I'aving 
Co..   1114  (T.  S.  tils.   IS  L.  ,.,!.    1  142. 

25  Macfadden  v.  C.  S..  213  C.  S. 
288,  53    L.  ed.  801. 

26|l)iik:  l!;iilroad  ( 'oniniissioii  of 
Ohio  \.  WMrtliiiigtnii.  225  U.  S.  HM, 
5i;  I.,  ed.  liHil.  ;iirinning  C.  C.  A. 
187  Fed.  '.10.'). 
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■  if"  Ap]H»;iis  I'iimidt  ]>;iss  ii|i(Hi  the  coiisl  i  i  iii  idiial  (]uostioii,  but 
iiiav  atlirui  or  rrxcrx'  withoul  dccidiiiu  llic  sniiic,  unless  it  ccr- 
tities  tho  qiiesiidu  lo  the  Supi't  iiic  ('oiirl.^'  Where  ilie  sole 
ii'roinul  (if  l'\Hlei';il  jiiristlictitm  is  llial  llieiH'  is  :i  cunt  iMxcrsy 
arising  mulei'  ilie  C'cmisi  iiutien  nl  llie  I'nileil  Slates,  the  Su- 
prenu>  Court  has  exclnsixc  juiisilici  ion  lo  i'e\iew  tlie  same,  and 
it  i-annot  he  reviewed  hv  the  (ircnil  (dui't  of  A|)|)eals^^  al- 
though other  questions  are  in\dl\(M|.^^  In  such  a  ease,  the  Su- 
preme Court  will  (irdinarilv  rtn-erse  the  decree  without  ])assiiig 


upon  the  merit 


30 


The  taking  of  a  prioi-  a])peal  to  the  (Circuit 


Court  of  Appeals,  which  has  jurisdiction  of  the  sanie,^^  or,  it 
seems,  the  ])rior  argnment  in  the  Circuit  Court  of  Ajjjieals  of 
an  appeal  taken  subsequently  to  an  appeal  fi-oni  the  District 
Court  to  the  Su])reme  (^ourt,  when  the  api)ellants  are  the  same, 
waives  the  latter  appeal. ^^  The  same  rule  api)lies  to  an  appeal 
taken  to  the  Circuit  Court  of  A})peals  after  an  appeal  to  the 
Supreme  Court  when  both  courts  have  jurisdiction  of  the  same.^^ 
Where  one  party  took  a  writ  of  error  from  the  Su]n'eme  Court 
upon  the  (]uestion  of  jurisdiction  and  the  other  from  the  Circuit 
Court  of  Appeals  upon  the  other  questions,  the  Circuit  Coui't  of 
Ai)peals  postponed  the  argument  of  the  latter  until  after  the 
former  was  decided.^*    Judgments  of  the  District  (\)urts  can  be 


27  U.  S.  V.  Lee  Yen  Tai  (C.  C.  A.), 
113  Fed.  465.  The  Cireiiit  Court  of 
Appeals  cannot  consider  the  consti- 
tutionality of  a  State  statute  whicli 
was  not  attacked  in  th(>  coui't  IjcIow  . 
Western  riiion  'l"cl.  Co.  v.  \\'ini;nid, 
C.  C.  A.  182  Fed.  41»;5.  Where  tlie 
writ  was  granted  solely  on  the 
ground  tiiat  the  Circuit  Court  of 
Appeals  Jiad  failed  to  consider  tlie 
case,  the  judgment  was  reversed  and 
the  case  remanded  to  that  court, 
with  instructions  to  hear  and  de- 
cide the  same.  Lutcher  &  Moore 
Lumber  Co.  v.  Knight.  217  U.  S. 
257,  54  L.  ed.  757. 

28  Am.  Sugar  Refining  Co.  v. 
New  Orleans,  181  U.  S.  277,  281,  45 
L.  ed.  850,  861.  City  of  Paducah  v. 
East  Tennessee  Tel.  Co.,  C.  C.  A.  182 
Fed.  625.    The  same  rule  prevails  on 


appeals  from  the  District  Court  of 
Hawaii.  Wright  v.  McFarlane  &  Co. 
(C.  C.  A.),  122  Fed.  770. 

29  Owensboro  v.  Owensboro  \\'ater 
Works  ^C.  C.  A.),  115  Fed.  318.  Uiit 
see  Pike's  I'eak  Power  Co.  v.  Colo- 
rado Springs   (C.  C.  A.).  105  Fed.  1. 

30  I'nion  &  Planters"  Bank  v.  Mem- 
phis, 189  U.  S.  71,  74,  47  L.  ed.  712, 
71-4. 

31  Carter  v.  Roberts,  177  U.  S. 
490,  44  L.  ed.  801;  Cary  Mfg.  Co. 
V.  Acme  Flexible  Clasp  Co.,  187  U. 
S.  427,  47  L.  ed.  244. 

32  Robinson  v.  Caldwell,  105  U. 
S.  .35n.  41  L.  ed.  745.  Cf.  Kansas 
City  N.  \V.  It.  R.  Co.  v.  Ziiiiiiicrnian, 
210  U.  S.  330,  52  L.  ed.  1084. 

33  Van  Cesner  v.  U.  S.  (C.  C.  A.), 
153  Fed.  46. 

34  Xo.   Pac.  R.  Co.  V.  Claspell    (C. 
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reviewed  l>y  the  Circuit  Courts  of  Ajjpeals  irrespective  of  the 
value  of  the  matter  iu  dispute.^®  Upou  appeals  in  admiralty  the 
Circuit  Courts  of  Appeals  may  review  questions  of  both  fact  and 

I  36 

law. 

""The  Chief  Justice  and  the  associate  justices  of  the  Supreme 
Court  assigned  to  each  circuit,  and  the  several  district  judges 
within  each  circuit,  shall  be  competent  to  sit  as  judges  of  the 
circuit  court  of  appeals  within  their  respective  circuits.  In 
case  the  Chief  Justice  or  an  associate  justice  of  the  Supreme 
Court  shall  atTcnd  ar  any  session  of  the  circuit  court  of  appeals, 
he  shall  presiilc  In  rhe  absence  of  such  Chief  Justice,  or  asso- 
ciate justice,  the  circuit  judges  in  attendance  upon  the  court 
shall  preside  in  the  order  of  the  seniority  of  their  respective 
commissions.  In  case  the  full  court  at  any  time  shall  not  be 
made  up  by  the  attendance  of  the  Chief  Justice  or  the  associate 
justice,  and  the  circuit  judges,  one  or  more  district  judges  with- 
in the  circuit  shall  sit  in  the  court  according  to  such  order  or 
provision  among  the  district  judges  as  either  by  general  or  par- 
ticular assignment  shall  be  designated  by  the  court:  Frovided, 
That  no  judge  befoi'c  wlioni  a  cause  or  (pu'stion  may  have  been 
tried  or  heard  in  a  district  court,  or  existing  circuit  court,  shall 
sit  on  the  trial  or  hearing  of  such  cause  or  question  in  the  cir- 
cuit court  of  ajjpeals."  "    It  has  been  held  that  a  Circuit  Court 


C.  A.),  4n  Fed.  482.  See  Pullman's 
P.  C.  Co.  V.  Central  Tran.sp.  Co..  171 
U.  R.  138,  4.S  L.  ed.  108;  U.  S.  v. 
.lahn,  155  U.  S.  10!),  114,  30  L.  ed. 
87,  90. 

35  \o.  l>iic.  I!.  (  n.  V.  Amato.  144 
U.  S.  405,  30  L.  ed.  500;  s.  c.  in  ('. 
C.  A.,  40  Fed.  HHl.  The  l'ai|ucte 
Hai)ana,  175  C.  S.  077.  OSd.  44  I.. 
ed.  320,  323:  Held  contra  a.s  to  i:)i.s- 
trict  Courts  in  No.  Am.  Trading  & 
Tran.sp.  Co.  v.  Smith    (C.  C.  A.),  03 

Fr.i.    7. 

36  The  Ilavilah  (C.  C.  A.),  4H  Fed. 
(;s4.  The  I'liiladelphia  (C.  C.  A.).  00 
Fed.  423.  The  (in<linf:K  of  a  eomniiH- 
eioiicr  aH  to  valin',  \\  hen  tlie  <'videnee 
is  eonliicl  iiif.'  and  the  witnesses  have 
aiJiieai-ed  iiefore,  jiini,  will  raiily  he 
disturiiPii.      The    (leor^e    !,.    (iarlick 

Fc.l.  Prac.   \(.l.   111.^1.52. 


(C.  C.  A.),  107  Fed.  542.     Cf.  §§  592, 
supra.     Sec.  .501,  p.  2020  A. 

37  .hid.  Code.  Sec.  120,  36  St.  at 
I,  in,s7.  The  dis(]ualilication  arises 
when  the  judj,'e  has  tried  or  heard 
any  ([Uestion  upon  which  it  is  the 
duty  of  the  Circuit  Court  of  Apjx-als 
t<:  pass,  iiHdudinj,^  the  validity-  of  a 
ii'Mioxal  from  a  State  coiut.  i\e.\- 
foid  \.  I'.runswick-Balke-Coilender 
Co..  22S  U.  S.  339,  57  L.  ed.  — . 
Should  counftel  for  the  |)laintiir  in 
eiMor  or  appclhini  cohccmIc  that  tiiere 
was  no  ei'ror  in  the  decision  which 
a  judjre  has  made,  the  jud;,'e  is  not 
<lis(|ualilied :  init  it  is  im|)ro|)er  for 
the  court  to  a>k  I'ounse!  \\  hcl  her  an 
olijeetinn  lo  the  (|Ua  li  Ilea  t  ion  of  a 
;  nljje  or  to  tile  jurisdiction  of  the 
ri.urt  is  w  it  hdi  a  wn,  since  such  ohiec- 
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I't  A|)l>(';ils  is  Iciiallv  i'<  iiisl  i  Iiitcil  where  is  il  niniposed  nt  ihice 
District  Ju(li;"('S  ol"  the  (ii'ciiil  i-ei:iihii'l\  desiiiiuiled  iheii  to  ;it- 
teiiil,  in  the  altseiiee  ol  aiiv  (ireiiit  .ludut'  or  -hisliee  (d  llie  Sii- 
preiiie  ( 'oiirt.^* 

§  694.  Appeals  to  district  courts.  I'he  .Indieiai  i\u\v 
[>n>vides:  '"  I'he  disli'iet  courts  iiave  appcUaU'  jurisdiction  of 
tho  jndiinients  and  oi^hTs  of  I'niied  States  commissioners  in 
eases  arisiiiii'  under  the  Chinese  exclusion  laws."  ^     The  former 


tion  sliiHild  t)c  pmoly  xoIniUary. 
Il.itl. 

38  Peters  V.  Ilaiifier  (C.  C.  A.),  i:?() 
IVtl.  ISl.  W'luMc  llic  writ  was 
i;raiitid  sololy  on  tlio  groiiiul  tiiat 
the  Circuit  Court  of  Appeals  had 
failed  to  consider  the  case,  the  judg- 
ment was  reversed  and  tlie  ease  re- 
manded to  that  court,  with  instruc- 
tions to  hear  anil  decide  the  same. 
Lutcher  &  Moore  Lumber  Co.  v. 
Knikght,  217  C.  S.  2r-,' ,  'A  L.  ed. 
7o7. 

S  (!'.>4.  1  .lud.  Code.  Sec.  2.1,  ;iti  St. 
at  L.  1087;  see  supra,  %  463:  Any 
Chinese  person,  or  person  of  Chinese 
descent,  found  unlawfully  in  tlie 
I'nited  States  or  its  Territories,  may 
l»c  arrested  upon  a  \\arrant  issued 
upon  a  com|)laint,  under  oatli.  lilfd 
by  any  party  on  behalf  of  the  Unit- 
ed States,  by  any  justice,  judge,  or 
commissioner  of  any  I'nited  States 
court,  returnable  before  any  justice, 
judge,  or  commissioner  of  a  Cnited 
States  court,  or  before  any  I'nitcil 
States  court,  and  when  convi(!ted, 
upon  a  hearing,  and  foiuid  and  ad- 
Judged  to  be  one  not  lawfully  en- 
titled to  be  or  remain  in.  the  Cnited 
States,  8uc}t  person  sliall  lie  reinoNcd 
from  the  United  .States  to  tlie  coun- 
try whence  he  came.  lUit  any  such 
■Chinese  perspn  convicted  before  a 
commissioner  of  a  United  States 
court  may,  within  ten  days  from 
such  conviction,  ai)peal  to  the  judge 
of  the  (listi'ict  court  for  tin'  district 


A  celt  i lied  copy  of  the  judgment 
shall  i)e  the  process  ui)on  which  said 
removal  siiall  he  made,  and  it  nuiy  be 
exei'uted  by  tlie  marshal  (>(  (he  dis- 
trict, or  any  ollicer  having  authority 
of  a  marshal  uiuler  the  provisions 
of  this  section.  And  in  all  such 
cases  the  [jcrson  who  bi'ought  oi 
aided  iu  bringing  siu-li  person  into 
the  United  States  shall  I)e  liable  to 
_the  (iovernraent  of  the  United  States 
for  all  necessary  expenses  incurred 
il.  such  investigation  and  removal; 
and  all  peace  ollicers  of  the  several 
States  and  Territories  of  the  United 
States  are  hereby  invested  with  the 
same  authority  in  reference  to 
carrying  out  the  provisions  of  this 
act,  as  a  marshal  (ir  deputy  marshal 
of  the  ITnited  States,  and  shall  be 
entitled  to  like  compensation,  to  be 
audited  and  paid  by  the  same  offi- 
cers." 2.1  St.  at  L.  470,  Sec.  U'}. 
U  has  been  held  that  the  appeal  to 
the  district  judge  does  not  stay  the 
proceedings  and  that  an  order  stay- 
ing the  execution  of  the  judgment 
of  the  comiuissioner  is  necessary  for 
a  supersedeas.  J{e  Ah  Toy,  (N.  D. 
Cal.)  45  Fed.  795.  Contra.  U.  S.  v. 
Lee  (W.  1).  Tenn.),  184  Fed.  65U 
Pending  an  a|)))eal  to  the  district 
judge  or  court  from  an  older  of  de- 
jiortatioii,  an  alleged  (hincse  may  be 
admitted  to  bail.  U.  S.  v.  Yee  Yet, 
190  Fed.  577.  An  appeal  lies  to  tho 
Circuit  Court  of  Aj)peals  from  a 
judgment    of  the  District   Court  af- 
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firmine:  an  order  of  deportation. 
Woo  Jew  Dip  V.  U.  S.  (C.  C.  A.), 
192  Fed.  471.  The  order  must  be 
in  the  district  where  the  Chinese  is 
residing,  not  to  another  to  which  he 
is  taken  alter  liis  arrest.  U.  S.  v. 
Cliin  Tong  192  Fed.  48.5.  The  ap- 
peal to  the  district  judge  is  tried  de 
novo  and  not  on  the  record  made  be- 
f(»re  the  coniniissioncr.  I'.  S.  A'. 
Wong  Ock  Hong.  170  Fed.  1004:  U. 
S  V.  Lee.  184  Fed.  (i.)l.  A  written 
translation  by  an  interpreter  of  a 
.statement  nia(h'  l)y  a  Chinese  upon 
ai-  examination  in  liis  presence  suli- 
sequent  to  the  arrest,  was  held  to  be 
admissible  in  evidence,  although  the 
interpreter  did  not  testify  that  he 
could  not  recollect  what  was  said 
without  referring  to  the  writing. 
(iuan  Lee  v.  U.  S.,  C.  C.  A.  198  Fed. 
596.  The  failure  of  the  commis- 
sione  to  certify  his  judgment  to  the 
District  Court  is  not  a  jurisdictional 
defect,  the  court  is  authorized  to  re- 
fjuire  him  to  do  so.  Ibid.  In  the 
al<sence  of  rules  upon  the  subject, 
the  notice  of  appeal  should  i)e  in 
writing;  it  should  be  filed  with  the 
cliik  of  the  c(nirt.  a  dujilicate  served 
on  the  commissioner  and  another 
i-opy  upon  the  I'nited  States  at- 
torney for  the  district.  Tie  Ah  Toy. 
45  Fed.  795.  'J"he  entitling  of  the 
nf<tice  of  a|)|)ca]  in  the  District 
Court  and  not  before  the  commis- 
sioner, when  the  same  was  left  with 
the  commissioner,  is  not  a  jurisdi<- 
fional  defect.  Ibid.  No  older  al- 
lowing the  appeal  is  ir'<piired.  Re 
.Ml  Toy.  45  Fed.  795.  Tlic  deport- 
tion  proceedings  arc  i-i\il.  not  i-iirii- 
iiial.  /^  (hill  Wall.  1 S2  l-'cd.  25(;: 
Woo  .)<•«  Dip  V.  r.  S..  192  Fed. 
171.  The  illegality  may  be  estab- 
lish by  a  pre|»on<leraiice  of  evideme 
and  need  not  Im-  jiioved  l>eyoii<l  a 
reaBonable  doubt.  W'oo  .Few  Dip. 
V.   r.  S..   192   l-i<l.  471.     The  act  of 


.May  5,  1892.  g  .3,  ])rovides  '"that  any 
Chinese  person  or  persons  of  Chinese 
descend  arrested  under  th  provisions 
of  this  Act,  or  the  acts  hereby  e.\- 
tended,  shall  be  adjudged  to  be  un- 
lawfully within  the  United  States, 
unless  the  person  shall  establish  by 
aftirmative  proof,  to  the  satisfaction 
of  such  justice,  jvulge  or  commis- 
sioner, his  liiwful  right  to  remain  in 
the  United  States."  27  St.  at  b. 
25.  Ex  parte  Lung  \\'ing  Wun.  IGl 
Fed.  211.  It  has  been  held:  that  a 
previous  decision  of  t1ie  Departmenc 
tiiat  a  Chinese  shoubl  be  deported, 
innst  i)e  followed  in  a  siiltsecpient 
proceeding,  /v'jp  parte  Lung  Foot,  174 
Fed.  70;  but  that  decisions  of  the 
Department  refusing  to  direct  a  de- 
j)ortation  were  not  conclusive  in  sub- 
secpient  i)roc(  ('(lings.  Ex  parte  Stan- 
cam])iano,  Hil  Fed.  164;  U.  S.  Lim. 
•lew,  192  Fed.  ti44.  It  has  been  held 
that  the  (Jovernment  has  the  burden 
of  ])roof  that  the  person  sought  to  be 
(le])oit('d  is  Chinese  or  of  Chines(! 
descent  and  not  of  the  exempt 
class,  and  that  an  affidavit  by  a 
( .oveinineiit  inspector  making  sucli 
a  charge  is  not  evidence  upon  the 
hearing.  U.  S.  v.  Lee,  184  Fed. 
1)51;  Ex  parte  Loung  June  alais 
Leong  Jun,  100  Fed.  251.  After 
siicli  proof  has  been  made,  a  Chin- 
ese gains  no  rights  by  standing 
mute.  U.  S.  \.  Cliiii  Ken,  183  F>d. 
■■VM:  aflM.  (  liiii  Ken  v.  U.  S.,  (C.  C:. 
A.)  191  Fed.  SI 7.  A  previous  de- 
cision of  a  coiumissioner  and  that 
of  an  iniiiiigral  ion  inspector,  wliicb 
lia^  been  allirnied  on  appeal,  must 
lie  followed  in  a  subsequent  pro- 
ceeding. E.r  parte  Lung  Foot,  174 
I'eil.  70.  Mnt  a  person  who  relies 
upon  such  a  judgment  must  prove 
tliaf  lie  was  the  person  therein 
iia  tiled  and  described.  E.r  parii 
Long  Lock,  17.'1  Fed.  208.  A  de- 
cision  as   to   the    right    of   the   chi- 
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statute  said  tliat  the  appeal  sluuiM  lu'  taken  "'tn  the  jnduc  nl'  tho 
ilistric't  eourt  tor  the  ilislricl."  ^  It  was  then  held  that  the  ap- 
peal is  to  the  llisti'ict  ( 'oiirl  and  net  to  the  jndj2,('  as  an  indi- 
vidual.' It  is  the  dutv  el  the  jndii'e  to  direel  his  order  to  he  en- 
tered hv  the  clerk.*  The  Histriet  Court  has  no  jurisdict  ion  of 
such  an  aj>peal.  unless  it  is  taken  within  ten  days  from  the  con- 
vietiou.^ 

"The  distriet  court  t"oi-  the  district  of  Wvoininc;  shall  have  ju- 
risdiction oi  all  tcjouies  eonnnitted  within  the  ^'(dlowstone  Na- 
tional Park  and  ap]udlate  jurisdiction  of  jud,i;uu'uts  in  cases  of 
conviction  before  the  couiniissioner  authorized  to  he  ajipointed 
under  section  live  of  an  Act  (uititled  'An  Act  to  ]»rotect  the  hirds 
and  animals  in  Vellowstone  National  Park,  and  to  ])unisli 
crimes  in  said  Park,  and  for  other  ]>ur])oses,'  approved  ^Nfay 
seventh,  eighteen  hundred  and  and  ninety-four."  ^  Iicfore  the 
enactment  of  the  Judicial  Code  the  District  Court  of  the  United 
States  for  the  P^astern  District  of  Arkansas  had  jurisdiction  of 
appeals  from  eoiivietions  by  a  United  States  Commissioner,  of 
offenses  committed  in  a  portion  of  I  Tot  Springs  Mountain  Res- 
ervation. Arkansas.''^  This  court  had  power  to  prescribe  rules 
of  procedure  and  practice  for  commissioners  in  the  trial  of  cases 
and  with  reference  to  such  appeals.^     Although  this  court  had 


nese  to  enter  tlic  L'nitcd  .States 
or  remain  therein,  made  under  a 
former  statute,  is  not  conclusive 
as  regards  the  new  grounds  for 
exclusion  created  by  subsequent 
litigation.  Ex  parte  Loung  June 
alais  Leong  .Tun,  100  Fed.  2ol;  U. 
S.  V.  Lim  Jew.  192  Fed.  644,  aff'd. 
i.im  .Few  V.  U.  S.,  (C.  C.  A.)  196 
Fed.  736.  A  judgment  by  a  Dis- 
trict Court  ae(|iiittiiig  the  Chinese 
in  a  criminal  prosecution,  wlien  the 
■questions  involved  in  tlie  applica- 
tion for  his  deportation  were  ma- 
terial to  the  decision,  is  a  bar  to 
iiis  deportation.  Chin  Kee  v.  U.  S., 
]'.)(')  Fed.  74.  iUit  a  certificate  liy 
a  United  States  commissioner  that 
the  Chinese  was  tried  before  him 
for  being  unlawfully  in  the  Unit- 
ed States  and   discharged,   is   not  a 


judgment,  nor  a  copy  of  a  judg- 
ment, nor  admissible  in  evidence. 
Ex  parte  Lung  Foot,  174  Fed.  70. 
See  infra,  sections  on  Habeas 
Corpus  in  chapter  on  Common 
Law    Practice. 

2  11. id.    U.  S.  V.  Lee,  184  Fed.  6.51. 

3  Tlie  United  States,  Petitioner, 
194  U.  S.  194,  48  L.  ed.  U:U  ;  U. 
S.  V.  Hung  Cluing  (C.  C.  A.),  130 
Fed.    439. 

4U.  S.  V.  Hung  Cliang  (C.  C. 
A.),   130  Fed.  439;  supra,  §  693. 

5U.  S.  V.  Yuen  Yec  Sum,  153 
Fed.  494. 

6Jud.  Code,  §  26,  36  St.  at  L. 
1087. 

7  33  St.  at  L.  188,  §  6;  Rider  v. 
U.  S.  (C.  C.  A.),  149  Fed.  164. 

8  33   St.  at   L.   188,   §   6. 
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original  jurisdiction  of  offenses  against  the  United  States,  it 
could  not  render  a  valid  judgment  of  conviction  upon  such  an 
appeal,  where  the  commissioner  was  without  jurisdiction,^ 

§  695.  Judgments,  orders,  and  decrees  which  may  be 
reviewed  by  writs  of  error  or  appeals.  An  interlocutory  or- 
der or  decree  granting  or  continuing,  refusing  or  dissolving, 
or  refusing  to  dissolve,  an  injunction  in  equity  or  appointing 
a  receiver  in  a  District  Court,  in  a  case  in  which  an  appeal 
from  a  final  judgment  may  be  taken,  to  the  Circuit  Court  of  Ap- 
peals, may  be  reviewed  by  such  Circuit  Court  of  Appeals  on 
appeal,  provided  the  appeal  be  taken  within  thirty  days  from 
the  entry  of  such  order  or  decree.^  Otherwise,  neither  the  Cir- 
■cuit  Court  of  Appeals,  nor  the  Supreme  Court,  has  jurisdiction 
to  review  by  writ  of  error  or  appeal  any  order,  judgment,  or  de- 
cree which  is  not  final.^  A  judgment,  or  decree,  to  be  final 
for  the  purpose  of  an  appeal,  must  terminate  the  litigation,  so 
that  on  affirmance  by  the  court  of  review,  the  court  below  will 
have  nothing  to  do  but  to  execute  the  order,  judgment,  or  decree 
which  it  has  already  ordered.^  A  writ  of  error  will  issue  to  a 
judgment    upon     which     an     execution    can     issue,     although 


9  Rider  V.  U.  S.  (C.  C.  A.),  149 
Fed.    164. 

§  695.  126  St.  at  L.  828,  §  7:  31 
St.  at  L.  060,,  ^(pra,  §§  300,  325, 
603. 

2McLish  V.  Roll",  141  U.  S.  601, 
:?5  L.  ed.  893;  Chicago,  St.  P.,  M. 
&  O.  Ry.  Co.  V.  Roberts.  141  U.  S. 
690,   35    L.   ed.   !>05. 

8Bo.st\vick  V.  BrinkerholT,  100 
U.  S.  3,  27  L.  ed.  73;  Grant  v. 
Plurnix  Ins.  Co.,  106  U.  S.  429,  27 
L.  ed.  237 :  St.  L..  T.  M.  &  S.  R.  Co. 
V.  So.  K.\.  Co.,  108  U.  S.  24,  27  L. 
ed.  038;  Kx  parte  Norton,  108  U.  S. 
237,  27  L.  ed.  709;  Winthrop  I. 
Co.  V.  .Meeker,  109  U.  S.  180,  27 
L.  ed.  H9.S;  .Mower  v.  Fletcher,  114 
U.  S.    127,  29    !..  <-'\.    117. 

'I'lie  foliowiii;^  jiid^iiieiitH  and  or- 
ders at  law  liave  been  held  not 
final,  and  «(>nse<nietitly  not  review- 
alilc:      A     juflgment     overruling     a 


demurrer  to  a  plea  of  abatement, 
Cunningham  v.  Rodgers,  C.  C.  A. 
171  Fed.  835.  A  judgment  in  a 
criminal  prosecution  overruling  a 
special  plea  of  immunity,  with 
leave  to  plead  over,  Heike  v.  U. 
S.,  217  U.  S.  423,  54  L.  ed.  821. 
An  order  sustaining  a  demurrer, 
with  leave  to  amend  within  a  cer- 
tain period,  although  .such  time  luis 
expired,  when  no  order  or  judgment 
of  dismissal  has  been  entered. 
Dickinson  v.  Sunday  Creek  Co.,  C. 
C  A.  178  Fed.  78,  a  judgnu-nt  of 
voluntary  nonsuit,  Evans  v.  Phil- 
lips. 4  Wheat.  73,  4  L.  ed.  510;  al- 
though the  judge  below  refused  to 
reinstate  the  cause  after  the  non- 
suit, U.  S.  v.  Evans,  5  Cranch,  2H0, 
3  L.  ed.  101;  Welch  v.  .Mandeville, 
7  Cranch,  152,  3  L.  ed.  299.  An 
order  sustaining  a  demurrer  as  to 
one  cause  of  action   and   overruling 
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thf  saiiu'.   witli   loavr   t>>  answer,  as 
to    till'    otlitT.    wlu'ii    tin-    ilfU-mlaiit 
lia.s    uiiswiToil    tlu"    soitiml    iiiusi-    of 
iu-tion.       Slu'ppy     v.     Stevens.     JOil 
I'Vii.   !M<!.    or   deny  i lit;   a    mot  ion    tor 
jiuiumeiit     lor    want    of    a    siillieieiit 
alliilavit      of     defense.      Woiiar      v. 
Jones.  217  V.  S.  .")!»:?,  .")4   L.  ed.  Si^li : 
Shuinaker    v.    Seeuiity    Life    cS:     An 
Miiity  (.'>>.  of  Ameriea.  V.  (".   A.    1  •")".! 
l-'ed.   ^^■l.      A    jud.mnent   of  the  high- 
est   court    of    a    Slate    reiiiandinj:    a 
suit    to   an    inferior   State   eourt    for 
a    new   trial.  Johnson    v.  Keith,    117 
r.  S.   1!)0,  20  L.  I'd.  SSS.  or  for  the 
enlrv     of    judjrnient     in    aeeordanco 
with  tlip  opinion  ahove  witluiiit   fix- 
ing a   dei'mito   aniouiit.    Martinez    v. 
Inter.   Banking  Corporation,  220   L'. 
S.  214,  r^r^  L.  od.  438;    or  directing 
that  a  plaintiff  whose  pleading  has 
been    dismissed     below     shall     have 
leave  to  amend,  in  accordance  with 
tlie  opinion.    Louisiana    Xav.  ( o.   v. 
Oyster    Coniniission,    226   U.    S.   09, 
.>7   L.  ed.  — .  or  for  other  proceed- 
ings in  equity.    Winn  v.  Jackson.  12 
Wheat.  13."),  (i  L.  ed.  .)77:   Maybcrry 
V.  Thompson,  5  How.  121.  J2  L.  ed. 
78;  Holcombe  v.  ^[cCusick,  20  How. 
.5.52,     l.T    1..    ed.     1020;     Rankin     v. 
State.   11    Wall.  380.  20  L.  ed.  175; 
St.  Clair  Co.  v.  Lovingston,  18  Wall. 
628,  21  L.  ed.  813;   Parcels  v.  John- 
son,  20   Wall.    (i.l3,   22    L.    ed.    410; 
MeComb  v.  Knox  Co.  91   U.  S.  1,  23 
L.  ed.   185:   Zeller  v.  Switzer,  91   V. 
S     487.    23    L.    ed.    3(!():     Baker    v. 
White,  92  U.  S.  176,  23  L.  ed.  480: 
Davis   v.   Crouch.   94    U.    S.   514,   24 
L.  ed.  281,  15ostwick  v.  Brinkerhoff, 
106  U.  S.  3.  27   L.  e  d.  73;  Jolinson 
V.    Keith.    117    r.    S.    199,   29    L.   ed. 
888;    Smith    v.    Adams,    130    V.    S. 
167.  32   L.  ed.  89."):   Rice  v.  Sanger, 
144  U.  S.  197.  36  L.  ed.  403;  Brown 
V.    Marion    Nat.    Bank,    14t>    U.    S. 
619.  36  L.  ed.  1106;  Union  .Mut.  Ins. 
Co.    V.    Kirchoir,    160    V.    S.    374,  40 


1..     eil.      Itll.       A     jiiiliinieiit     of     the 
Supreme  Court    of   Hawaii    reversing 
:in  onliT  granting  a  new    trial.     Cot- 
Ion    \.    Hawaii.    21  1     C.    S.     162.    53 
I,,    ed.     I.il.       See     Ihitiliins    v.    Wil 
liani    W.    Bieree,    Limited,   21  1    C.   S. 
I2!t,   ."):>    L.    ed.    I'tM.       l>y    the    law    of 
Louisiana     ami      the     rule     adopted 
there    li\     the    District     Court     of    the 
Inileil    States,  a   judgment    without 
the    signature    of    the    jmlge    could 
not  be  enforced,  and  consequently   it 
was   not    a    liiial    judgment    to   which 
a    writ    of   error    may    issue.    Life    & 
I'ire    Ins.    Co.    of    X.    Y.    v.    Wilson, 
S   Bet.  291,  8   L.  ed.  9-19.    \^'he^■  the 
record  does  not  contain  a  final  judfr- 
iiieiit   the  court  cannot  assume  thn:; 
such       a       iiidgincnt       was       entered 
and        is       without       authority       to 
exert        jurisdiction.         People       ex 
rel.     Cfcrsch     v.     City     of     Cliicago, 
226     V.     S.     451.     57     L.     ed.     — . 
A    decree    which    in    part    sustained 
and    in    part   overruled   a   demurrer, 
but  Avhich  did  not  dismiss  the  peti- 
tion was  held  luit  final,  and  not  re- 
\iewablc  on   a|ipeal.    (!.  ^^'.  '\\'\.  Co. 
V    Burnham,    162    U.    S.   339.   40    L. 
ed.  991;   De  Armas  v.  U.  S.  6  How. 
103,   12   L.   ed.  361.    A  judgment   in 
an  action  of  (jiki   intrronto  stistain- 
ing  a  demurrer,  but  not  including  a 
judgment     of     ouster,     or     anything 
that    jucvents    the    exercise    of    the 
privileges     alleged     to     have     been 
usurped,    is    not    a    final    judgment 
which    may    be    reviewed.      Miners' 
Baid<    V.    U.    S.    5    How.    213,     12    L. 
ed.  121.    Where  a  State  statute  per- 
mitted an  amendment  of  a  jileading 
after  a  demurrer  had   been   sustain- 
ed, it  was  held   that  a  judgment    of 
the  State  sustaining  a   demurrer  to 
•I  ])ctition  was  not  a  final  judgment, 
Clark    V.    Kansas    City.     172    V.    S. 
334,  43  L.  ed.  467;   until   it  appeared 
that    the    plaintiff's   right    to   amend 
bad  been  abandoned  or  taken  away. 
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Clark  V.  Kansas  City,  176  U.  S.  114. 
44  L.  ed.  392.  A  writ  of  error  wiH 
not  issue  to  iiii  order  sustaining 
1  demurrer  with  leave  to  the  plain- 
tiff "to  discontinue  on  payment  of 
costs."  when  there  has  been  no  dis- 
continuance or  entry  of  judgment 
against  the  plaintiff.  Morris  v. 
Dunbar  (C.  C.  A.I,  149  Fed.  406. 
Xor  to  a  judgment  affirming  a  judg- 
ment sustaining  a  demurrer  with- 
out dismissing  the  suit.  Missouri 
&  Kansas  Inter.  Ry.  Co.  v.  City  of 
Olathe,  Kansas,  222  l'.  S.  185,  .i6  L. 
ed.  156.  Nor  to  an  order  denying 
the  plaintiff''s  application  to  amend 
his  declarations.  Stillwagon  v.  Bal- 
timore &  O.  R.  Co.,  C.  C.  A.  15!) 
Fed.  97.  The  certificate  by  the  Cir- 
cuit Court  of  the  District  of  Colum- 
bia of  a  finding  of  fact  by  a  jury 
upon  an  issue  sent  by  the  Orphans' 
Court,  which  is  as  conclusive  as  a 
verdict  upon  the  court  to  which 
it  is  certified,  is  not  a  final  judg- 
ment to  which  a  writ  of  error  will 
issue  for  error  in  instiucting  the 
jury,  since  it  does  not  put  an  end 
to  the  suit  in  the  Orphans'  Court. 
\'an  Ness  v.  \'an  Xess,  6  How.  62, 
12  L.  ed.  344.  A  writ  of  error  will 
not  issue  to  the  decision  of  the 
court  below  u|)oii  a  motion  ti>  entei- 
an  exoneretiir  of  bail.  Morsell  v. 
Hall.  i;j  How.  212,  14  L.  ed.  117. 
.N(jr  to  the  judgment  tjf  a  State 
court,  which  is  only  a  direction 
to  transfer  the  possession  of  a  rail- 
road to  tlic  (  iiiiiptiidler-Cieneral  of 
the  State.  Hand  v.  llagood.  131 
U  S.  dxxxi.  and  26  1..  ed.  3U1.  Xor 
t<.  an  order  of  a  13istrict  Court  re- 
fjisiiig  to  grant  a  certificate  of  rea- 
sonable cause  ff)r  filing  an  infor- 
mation for  alleged  violation  of 
n-venue  laws.  I'.  S.  v.  i-iiriihs'  I'l.. 
106  C.  S.  160.  27  L.  ed.  128.  Xor 
to  an  order  of  the  Supreme  Court 
ot  a  Territory,  dismissing  a  writ  of 


error  to  a  District  Court  because  of 
the  failure  of  the  plaintiff  in  error 
to  rile  the  transcript  and  have  the 
cause  docketed  within  the  time  re- 
cpiired  by  law.  Harrington  v.  Hoi 
ler.  Ill  U.  S.  796,  28  L.  ed.  602. 
Xor  to  an  order  striking  a  case 
from  the  docket.  Loflin  v.  Ayers, 
C.  C.  A.  164  Fed.  841.  Nor  to  an 
order  quashing  an  inquisition  to  as- 
sess damages  when  another  inqui- 
sition might  be  taken  under  the 
statute.  Chesapeake  &  0.  Canal 
Co.  v.  Union  Bank  of  Georgetown. 
8  Pet.  259,  8  L.  ed.  937.  Nor,  it 
has  been  held,  to  an  order  quashing 
an  atachment.  Atl.  Lumber  Co.  v. 
L.  Bucki  &  Son  L.  Co.  (C.  C.  A.), 
92  Fed.  864;  Hamner  v.  Scott  (C. 
C.  A.),  60  Fed.  -343.  But  see  Stand- 
ley  v.  Roberts  (C.  C.  A.),  59  Fed. 
836;  Salmon  v.  Mills  (C.^^C.  A.). 
66  Fed.  32;  U.  S.  ex  rel.  Mudsill 
Min.  Co.  v.  Swan  (C.  C.  A.),  (>.■) 
Fed.  647 ;  supra,  §  470.  Nor  to  an 
order  in  X'orth  Carolina  directing 
the  return  to  the  defendant  of  proj)'- 
erty  replevied.  Porter  v.  Davidson 
(C.  C.  A.),  68  Fed.  257.  Xor  to  an 
order  setting  aside  a  sheriff's  re- 
turn to  an  execution  and  award- 
ing an  alias  execution.  Wells  v. 
-McGregor.  13  Wall.  188,  20  L.  ed. 
538.  Xor  to  an  order  denying  a 
motion  to  (piash  an  execution. 
15oyle  V.  Zacharie.  6  Pet.  648.  8  I., 
ed.  532;  Evans  v.  Gee.  14  Pet.  1. 
10  L.  ed.  327;  Amis  v.  Smith,  Hi 
Pet.  303,  10  L.  ed.  973:  McCargo 
v.  Chapman,  20  How.  'yo^i.  15  L.  ed. 
1021:  Tracey  v.  Holcombe,  24  How. 
426,  16  L.  ed.  742;  Loeber  v. 
Schroeder,  149  U.  S.  .580,  37  L.  ed, 
85().  Xoojin  v.  C.  S..  C.  C.  A.  KU 
l''ed.  692.  X'or  to  an  ordrr  (ienyiir.; 
a  iiKitinn  to  i|uash  a  fieri  f<u-iaft. 
I.oeix-r  V.  Schroeder.  149  U.  S.  580, 
37  L.  ed.  Si^iS.  X'^or  to  a  judgment 
ir.    the    court    below    on    a    writ    of 
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the    jiulii;iiu>ut    is    iini>i'rt\'i't    and    iiitofiiuil.'*     A     judgnu'iit    of 


orror  coram    vohis.    riokcft    v.  Ta'^- 
oiwood,    7    Pot.    144,    S    I,.    .hI.    (i.'iS. 
Nor.     it     seems,     to     nn     order     of 
the      court      Inflow.      Tiiiule      on      a 
motion      for      a      writ      of      restitu- 
tion.       Hartoii        V.         Forsvtli.        •"> 
Wall.    1510.     IS    T..    ed.    .>4.''v,    Dredjic 
V.  Forsyth,  2   Rlaek,  503,  17  L.  cd. 
•253;    Sinitli    v.    Tralme.    !)    Pet.   4.    0 
L.  cd.  30.    Nor,   it   was  held,  to  an 
order    dismissing    a    writ    of    error 
for  want  of  prosecution.     Harring- 
ton V.  Holler.   Ill   U.  S.  796,  28  L. 
ed.    602.      Xor    to   an    order    grant- 
ing or  denying  a  motion  for  a  new 
trial,    except    to    review-    the    juris- 
diction to  grant  the  same,  Manning 
V.  German  Ins.  Co.    (C.  C.  A.),  107 
Fed.  52;   Avers  v.   Watson,   137   U. 
S.  584,   34  L.   ed.    803;    Houston   v. 
Moore,  3  Wheat.  433,  4  L.  ed.  428; 
or    affirming   an    order    granting   or 
denying  such  a  motion.    Beaupre  v. 
Xoyes,    138   U.   S.   397,   402,    34   L. 
ed.   991,   992.      When   there   was   no 
jurisdiction    an    order    granting    a 
new  trial  may  be  reviewed.    Nelson 
V     .Meehan     (C.    C.    A.)     12    L.R.A. 
(X.  S.)  374,  155  Fed.  1,  w/ro,  §711. 
Xor  to  an  order  remanding  a  cause 
to  a  State  court  for  want  of  juris- 
diction.    Chicago,   St.   P.,   M.   &    0. 
R.  Co.  V.  Roberts.  141   U.  S.  690,  35 
L.  ed.  905;  supra,  §  557.    Xor  to  an 
order     of     a     District     Court     ap- 
pointing   commissioners    in    a    con- 
demnation  proceeding.    So.  Ry.   Co. 
V.    Postal   Tel.   Co.    (C.   C.   A.).,   93 
Fed.  393 ;  Luxton  v.  No.  R.  Br.  Co., 
147  U.  S.  337,  37  L.  ed.  194;  supra, 
§  482.     But  see  Wheeling  &  0.  Br. 
Co.  v.  Wheeling.   138  U.  S.  287.  34 
L    ed.  967.     Xor  to  an  order  direct- 
ing a  second  trial   V>efore  a  jury  to 
assess  the  damages   in  such   a   pro- 
ceeding.    Macfarland  v.  Brown,  187 


r.  S.  239,  47  L.  ed.  159;  TMaefar- 
laiul  V.  Byrnes,  187  I^.  S.  246,  47  1., 
ed.  162.  Nor  to  an  order  giving 
the  riulit  to  elect  a  second  jury  to 
assess  henetits.  Macfailand  v. 
Hyriies,  187  V.  S.  246,  47  L.  ed. 
162.  Xor  to  an  order  overruling 
a  dcnuii-er  to  an  interplea.  Rob- 
inson V.  Belt  (C.  C.  A.),  56  Fed. 
328;  hut  see  Salmon  v.  Mills  (C. 
C.  A.).6(!  Fed.  :V2.  Xor  to  an  order 
of  interpleader  which  does  not  dis- 
ciuuge  the  j)arty  who  obtains  the 
same.  Huxley  v.  Pennsylvania 
Warehousing  &  Safe  Deposit  Co., 
C.  C.  A.  170  Fed.  587.  Nor  to  an 
order  directing  a  witness  to  an- 
swer questions  and  to  produce  books, 
Alexander  v.  U.  S.,  201  U.  S.  117, 
50  L.  ed.  686.  although  they  are 
officers  of  a  defendant  corporation. 
Webster  Coal  Co.  v.  Cassatt,  207 
U,  S.  181,  52  L.  ed.  160;  Pennsyl- 
vania Coal  &  Coke  Co.  v.  Cassatt, 
207  U.  S.  187,  52  L.  ed.  163.  But 
an  order  punishing  a  witness  for 
contempt  for  disobedience  to  such 
an  order  may  be  reviewed,  at  least 
when  the  United  States  is  a  party 
plaintiff.  Xelson  v.  U.  S.,  201  V. 
S.  92,  50  L.  ed.  673;  Alexander  v. 
X^.  S.,  201  U.  S.  117,  121,  50  L.  ed. 
686,  688,  supra,  §§  436,  437.  Nor 
to  an  order  for  the  inspection  and 
survey  of  a  mine,  jileading  a  suit 
to  enjoin  a  trespass  upon  the  same. 
Montana  Ore  P.  Co.  v.  Butte  &  B. 
Consol.  Min.  Co.  (C.  C.  A.).  12(i 
Fed.    168. 

4  Wilson  V.  Daniel,  3  Dall.  401, 
1  L.  ed.  655.  See  BlumiMitlial  v. 
Shaw  (C.  C.  A.).  70  Fed.  801.  A 
irrit  of  error  irill  issue  to  an  ordei 
of  a  District  Court  striking  out  an 
answer,  and  containing  a  linal 
judgment    for    the    claim    on    which 
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suit  was  brought.  Fuller  v.  Claflin, 
93  U.  S.  14,  23  L.  ed.  785.  To  an 
order  in  an  action  of  replevin, 
quashing  and  vacating  the  writ; 
dismissing  the  action  at  the  plain- 
titFs  costs,  and  awarding  execu- 
tion because  the  court  has  no  jur- 
isdiction. Ex  parte  Bait.  &  0. 
R.  Co.,  108  U.  S.  5G6,  27  L.  ed. 
812.  To  a  judgment  entered  upon 
an  order  directing  an  involuntary 
nonsuit,  Elmore  v.  Grymes,  1  Pet. 
46!t,  7  L.  ed  224;  Central  Transp. 
Co.  v.  Pullman's  P.  Car.  Co.,  139  U. 
S.  24,  39,  35  L.  ed.  55,  61;  Fadley 
V.  Baltimore  &  O.  R.  Co.,  C.  C.  A., 
153  Fed.  514;  or  dismissing  the 
complaint  in  an  action  at  common 
law  under  the  Code  practice,  Cen- 
tral Transp.  Co.  v.  Pullman's  P. 
Car.  Co.,  139  U.  S.  24,  39,  35  L. 
ed.  55,  61 ;  even,  it  is  said,  when 
it  also  sets  aside  a  judgment.  New- 
comb  V.  Burbank,  159  Fed.  569: 
Connecticut  Fire  Ins.  Co.  v.  Man- 
ning, 177  Fed.  893.  To  an  order 
dismissing  the  petition  of  a  cred- 
itor who  intervenes  in  an  action  in 
which  a  writ  of  attacliment  has 
been  issued  and  levied.  Grumbel  v. 
Pitkin,  113  r.  S.  545,  28  L.  ed. 
1128.  To  an  order  quashing  a  writ 
of  garnishment  and  dismissing  the 
garnishee  with  costs.  U.  S.  ex  rel. 
Mudsill  Min.  Co.  v.  Swan,  (C.  C. 
A.),  05  Fed.  647.  To  an  order  dis- 
triliuting  the  proceeds  of  a  sale 
under  a  marshal's  levy.  Grumbel 
V.  Pitkin,  113  U.  S.  54.5,  28  L.  ed. 
1128.  To  an  order  awarding  a  writ 
of  peremptory  mandamus.  Mem- 
pliis  V.  Brown.  !M  U.  S.  715.  24  I.. 
ed.  244;  Davies  v.  Corbin.  112  L. 
S.  3(i,  28  L.  ed.  627.  To  a  judgment 
of  a  State  court  reversing  a  judg- 
liic-rit  (if  an  inferior  court,  ami  di- 
rcctiiig  the  latter  court  to  enter 
a  s|)ecitie(l  judgment,  leaving  imth- 
Ing    to     its    discretion.      Board    of 


Com'rs  of  Tippecanoe  County  v.  Lu- 
cas, 93  U.  S.  108;  23  L.  ed.  822; 
Mower  v.  Fletcher,  114  U.  S.  127,  29 
L.  ed.  117.  To  a  judgment  of  a  Stati' 
court  reversing  a  judgment  against 
a  defendant  upon  the  ground  that 
he  was  entitled  to  an  exemption 
which  he  claimed  under  tlie  Bank- 
ruptcy Act,  and  affirming  a  judg- 
ment against  sureties  upon  the 
ground  that  they  were  not  enti- 
tled to  the  benefit  of  the  discharge 
of  their  principal.  O'Dowd  v.  Rus- 
sell, 14  Wall.  402,  20  L.  ed.  857.  To 
a  judgment  of  the  Supreme  Court 
ot  Virginia  affirming  a  judgment 
which  sustains  proceedings  to  con- 
demn certain  property,  adjudges 
that  it  was  necessary  for  the  peti- 
tioner to  take  the  same,  and  names 
commissoners  to  ascertain  what 
would  be  a  just  compensation  for 
the  respondent,  where  the  Court  of 
Appeals  of  that  State  held  that 
the  judgment  was  final  and  conclu- 
sive unless  immediately  reviewed. 
Wheeling  &  B.  Br.  Co.  v.  Wheeling 
F.r.  Co.,  138  U.  S.  287,  34  L.  ed.,  967. 
But  see  Luxton  v.  North  River  Br. 
Co.,  147  U.  S.  337,  37  L.  ed.  194"; 
supra,  §  482.  To  the  final  judg- 
ment of  a  court  of  competent  ju- 
risdictitin  upon  a  proceeding  under 
section  232(1  of  the  Revised  Stat- 
utes to  determine  an  adverse  claim 
to  mineral  land.  Chambers  v. 
Harrington.  Ill  U.  S.  350,  28  L.  ed. 
452.  To  an  order  of  the  Court  of 
A|>peals  of  the  District  of  Columbia 
affirming  an  order  admitting  a  will 
t'  probate.  Ormsby  v.  Webb,  134 
r.  S.  47,  33  L.  ed.  805.  T,.  aii 
order  abating  a  judgment  of  con- 
viction inijiosing  a  line.  U.  S.  v. 
X.  Y.  Cent.  &  II.  R.  R.  Co.,  C.  C. 
.\..  164  Fed.  325;  U.  S.  v.  Dunne. 
C.  C.  A.,  173  Fed,  254.  To  an  order 
under  the  Alaska  Code,  denying  a 
mot  inn   to  strike  from   the   juilgrnent 
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ilisiiiissal     with     costs     is     tiiuil     nnd     m:iv     lie     reviewed.''      "It 
l>v      :mv      iliiri'titin      llic      cinire      cause      is      in      taci      dcter- 
iiiilU'd,   the   decision,   when    i-ediiced    to   form   and   eiitei'ed    in    the 
records  (d'  the  court,  const  itiiles  a   linal  judeuK'nl.  suhject    in   a 
))ro|)or  case  to  mir   review,  whalexcr   niav   he   its  (h'siiiiiat  ion. 
Whore  two  writs  of  on-or  Inive  lu'cn  taken  to  the  ('ircnit  ( 'oiirt 
of   A}»l)eals   hv   dilVerent    parties   to    review    the  same    jnduiiienl, 
upon  one  (d"  them   the  jmliiuient    has  hccn  allirmecL   and   alter- 
wurels,  upon   the  othi'r.   there   is  a   reversal   and   a   new   trial   or- 
dered as  to  certain   matters;   the  Supreme  Court  of  the    I   nile<l 
States  will   not   rexiew  either  decision   hy  a  writ  of  error,  even 
when  such  writ  was  siu'd  out  hefore  the  reversal.'     A  decree  (d' 
an  intermediate  court 'of  review,  reversing  a  decree  of  the  court 
of  first  instance  as  to  some  of  the  findings  and  cou(dusions  there- 
in contained  and  directing  a  new  decree  to  he  entered  in  accord- 
ance with  the  opinion  whicli  authorizes  a  reference,  is  not  a  linal 
decree  and  cannot  be  immediately  reviewed   bv   the   Supreme 
Court.* 


a  provision  tliat  execution  issue 
against  the  defendant's  person  after 
a  return,  unsatisfied,  of  execution 
against  his  property.  Mitchell  v. 
Porter,  C.  C.  A.,  ]94  Fed.  49. 

5  New  Orleans  R.  Co.  v.  Morgan, 
10  Wall.  256;  Xewcomb  v.  Bur- 
Lank,  ]()9  Fed.  5()9:  altliough  a 
blank  is  left  for  tlie  insertion  <>f 
the  amount  of  the  costs  after  tlicy 
have  been  taxed.  Allis-Chalmers  Co. 
V.  U.  S.,  C.  C.  A.,  I(i2  Fed.  079.  So 
is  an  order  of  dismissal  whicli  con- 
tains a  judgment  for  costs.  Col. 
E.  Ry.  Co.  V.  Union  Pac.  Ry.  (  o.  (C. 
C.  A.),  94  Fed.  312.  But  not  an 
order  or  judgment  reversing  a  judg- 
ment of  dismissal,  wlieii  the  dcfiinl- 
ant  has  the  right  to  plead  again 
Ijelow.  ^lorgan  v.  Thompson  (C.  C. 
A.),   124   Fed.   20.3. 

6  Board  of  Com'rs  of  Tippecanoe 
County  v.  Lucas.  93  V.  S.  lOS.  113. 
23  L.  fd.  822.  H24. 

7  Montana    Min.   (  o.   v.   St.   Louis 


Min.  &  Mill.  Co..  186  U.  S.  24.  46 
L.  ed.  1039.  A  judgment  of  tlie  Cir- 
cuit Court  of  Appeals  ordering  a 
reversal  and  judgment  for  tlie  de- 
fendant may  he  reviewed  l)y  writ 
of  error.  Troxell  v.  Delaware.  L.  & 
VV.  R.  R.  Co.,  227  C.  S.  434,  57  L. 
cd.  — .  A  judgment  ordering  a 
new  trial  may  be  reviewed  by  cer- 
tiorari.  Flannelly  v.  Delaware  & 
Hudson  Co.,  225  V.  S.  597.  56  L.  ed. 
1221. 

8  Karle  v.  Myers.  207  U.  S.  244, 
.V2  L.  ed.  191.  W'liere  the  Circuit 
( Ourt  of  A]ipeals.  in  an  action  for  a 
l)eualty,  reversed  the  judgment  he- 
cause  the  penalty  imjiosed  was  iii- 
suHicicnt  and  directed  judgment  lie- 
low  in  accordance  with  its  opinion, 
it  was  h(dd  that  a  writ  of  error 
from  tlie  Supreme  Court  might  im- 
mediately issue.  Baltimore  &  0. 
Southwestern  R.  R.  Co.  v.  U.  S., 
220  U.  S.  94,  55  L.  ed.  384,  modify- 
ing S.   C,  C.  C.  A..    159   Fed.  33. 
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Aceordiiiii  to  the  Eualish  (liancerv  praetit-e  a  final  decree 
was  a  decree  which  coni})let('ly  (k>tennined  every  question  arising 
in  the  cause;  and  every  decree  which  reserved  the  further  eon- 
sideratiou  of  any  question  arising  in  a  cause  till  the  future  hear- 
iui>-  was  interlocutorv.^  Moreover,  technicallv,  everv  decree 
was  considered  interloctitory  until  it  was  signed  and  enrolled.^" 
A  decree,  the  operation  of  which  is  subsequently  suspended  at 
the  same  term,  is  not  hnal.^^  Tnder  the  Federal  Judiciary  Acts, 
a  different  definition  of  a  final  decree  in  equity  has  been  nuide. 
For  the  purpose  of  appeals,  every  decree  is  considered  final 
which  decides  the  right  to  property  and  orders  that  it  be  sohl  or 
<lelivered  to  a  party,  or  to  an  intervenor,^^  or  creates  a  lien  upon 
property  by  the  issue  of  receix'ers'  certificates,^^  or  otherwise,  or 
directs  a  specific  sum  of  money  to  be  paid  to  a  party, ^*  or  to  an 
intervenor.^*  or  to  a  clerk,^^  or  to  a  receiver,^"^  or  by  a  receiver 
into  court. ^®  or  by  a  stranger  to  the  suit,  or  out  of  a  fund  in 
court;  provided  that  the  successful  party  is  entitled  to  compel  its 


9  Seton  on  Decrees    (4th  ed.),  2. 

10  Forum  Romanum :  Seton  on 
Decrees  i  4th  ed. ) .  2:  supra.  §!$  31)7, 
406. 

n  Ohio  River  R.  Co.  v.  Fislier  (C. 
C.  A.I,  11.5  Fed.  029. 

12  Central  Trust  Co.  v.  Marietta 
&  X.  (;.  Uy.  Co.  (C.  C.  A.).  48  Fed. 
8fi4:  altliou<(h  the  same  decree  re- 
ters  anotlier  part  of  tlie  controversy 
to  a  master.  Maas  v.  I.ongstorf.  C. 
C.  A..  lti(i  FiMJ.  41.  A  decree  per- 
mittinf,'  an  iiitervenor  to  use  tlic 
property  jjcndinj^  tlie  litigation,  on 
conditions  prescribed,  was  held  to 
lie  iiitfrlocutory  only,  and  not  ap- 
pealahle.  Ccdumhia  Avenue  'I'rust 
Co.  V.  .MacAfee  Co.  (C.  C.  A.).  1 :5C, 
Fed.   40-2. 

13  P,il,l,i-r-\Vhite  Co.  V.  White 
Riv.-r  Val.  Kl.  R.  Co.  (C.  C.  A.), 
II.-)    Fed.    -Htl. 

1*    I'l  U.itecs     V.    ( Ireeiiou^li.     HI.")     I    . 

S.    .■)27.    2(1    I.,    "il.    11")7;    and    cases 
cited    infill,    note    lit. 

16(enlral  Trust  Co.  v.  Marietta 
A    N.  C.  Rv.  Co.   (C.  C.  A.),  4S  Fed. 


8.50,  860  (where  the  receiver  was 
directed  to  pay  for  property  in 
notes).  So  are  an  order  on  a  pe- 
tition of  intervention  in  a  foreclos- 
ure suit  directing  that  the  petition- 
er's claim  he  a  cliarge  upon  the 
property  and  its  income,  luioi  to 
the  rights  of  the  mortgagee.  Cen- 
tral Tr.  C'o.  V.  Grant  Locomotive 
Works.  i:{.-)  V.  S.  207,  34  L.  ed.  !)7  : 
and  an  order  fixing  the  amount  of 
an  attorney's  lien  and  directing  pay- 
ment to  him  of  the  amount  due. 
Tuttle  V.  Claflin  (C.  C.  A.).  88  Fed. 
122. 

16 /,V  Michigan  Cent.  R.  R.  Co. 
((  .   (.    A.).    124    Fed.    727. 

17  liuggles  V.  Patton  (C.  C.  A.i. 
143    Fed.   312. 

18  Hinckley  v.  (Jiinian.  C.  &  S. 
R.  Co.,  !)4  L'.  S.  467.  24  L.  ed.  16(1. 
Mut,  it  has  been  h(dd  that  indtlier 
an  order  appmxing  n  inoiitlily  re- 
piJit  (if  :i  reiei\ei-.  nor  one  directin  ■ 
liini  to  pay  e.\|ienses  incurred  In 
him.  is  a|)pealai)lc  before  the  linal 
settlement   of  his  accounts.      Ilein/e 


'24'2S 


wurrs   OK   Ki;i;oi{  ami  ai'I'kai.s. 


L§  f>i>r> 


19 


iiimu'dKitt' I'Xi'i'UlKiu/'    It  lias  Ih'cii  held  that  an  chhUt  overruling; 
exi'i'ptions  to  a  n'p<,>rt  of  a  inastiT  ilisiuissing  a  claim  ami  ap- 


V.  Buttf  A:  Boston  (.'onsol.  Min.  Co. 
(C.  C.  A.).  12!t  F.'ii.  :VM.  An  or- 
der (lonyiiiji  a  pniyir  i>f  tlic  rc- 
oi'ivor  for  a  si'ttieuu'iit  of  liis  ac- 
ro\iiits  and  that  tlu'  i'onii>laiiiant9 
1)0  dirot'toii  to  pay  the  costs  and 
expenses  of  his  receivership  is  ap- 
pealable. Chapman  v.  Atlantic  Trust 
Co.  (C.  C.  A),  11!)  Fed.  2.i7.  So 
is  one  denying  an  application  by  a 
niortgajro  for  a  sale,  Gay  v.  Hudson 
River  Ei.  Tower  Co.,  C.  C.  A.,  184 
Fed.  tiSO:  or  an  application  to  set 
aside  a  writ  of  assistance  and  for 
the  delivery  to  the  petitioner  of 
pro]H'rty  seized  thereunder.  Dexter 
Ilorton  Nat.  Bank  of  Seattle,  Wash. 
V.  Hawkins,  C.  C.  A.,  190  Fed.  924; 
or  dissolving  an  attachment  unless 
tlie  plaintiff  files  a  bond,  ^McDer- 
mott  V.  Hayes,  C.  C.  A.,  197  Fed. 
129. 

19  Taney,  C.  J.,  in  Forgay  v.  Con- 
rad, C  How.  201,  204,  12  L.  ed.  404, 
405;  Miclioud  v.  Girod,  4  How.  50.3, 
11  L.  ed.  1076;  Ray  v.  Law,  3 
Cranch,  179,  2  L.  ed.  404:  Whiting 
V.  Bank  of  U.  S.,  13  Pet.  G,  10  L. 
ed.  33;  Wabash  &  E.  Canal  Co.  v. 
Beers,  1  Black.  54,  17  L.  ed.  41; 
Bronson  v.  Railroad  Co.,  2  Black, 
524,  17  L.  ed.  359;  Milwaukee  & 
M.  R.  Co.  V.  Soutter,  2  Wall.  440, 
17  L.  ed.  860;  Thomson  v.  Dean,  7 
Wall.  .342,  19  L.  ed.  94;  Railroad 
Co.  V.  Bradleys,  7  Wall.  575,  19  L. 
ed.  274;  Stovall  v.  Banks,  10  Wall. 
583,  19  L.  ed.  1036;  French  v.  Shoe- 
maker, 12  Wall.  Sn.  20  L.  ed.  270; 
Marin  v.  Lalley.  17  Wall.  14.  21 
L.  ed.  59G;  Trustees  v.  Greenough, 
105  U.  S.  527,  26  L.  ed.  1157;  Farm- 
er's Loan  &  Tr.  Co.,  Petitioner,  129 
U.  S.  206.  32  L.  ed.  656;  Lewisburg 
Bank  v.  ShefTey,  140  U.  S.  445,  35 


L.  ed.  493;  Chicago  &  V.  R.  Co.  v. 
Fosdick,  106  IT.  S.  47,  83,  27  L.  ed. 
47.  64;  Sage  v.  Railroad  Co.,  96 
I'.  S.  712,  24  L.  .Ml.  641;  Hollman 
v.  Knox  (C.  C.  A.),  .50  Fed.  484. 
But  see  Jacksonville,  T.  &  K.  Ry. 
Co.  V.  American  Cont.  Co.,  57  Fed. 
66;  Edgell  V.  Felder  (C.  C.  A.), 
99  Fed.  324;  Central  Tr.  Co.  v.  Ma- 
rietta &  N.  Y.  Ry.  Co,  (C.  C.  A.), 
4S  Fed.  850.  But  see  McGourkey 
V.  Toledo  &  0.  Ry.  Co.,  146  U.  S. 
536,  36  L.  ed.  1079. 

An  order  setting  aside  a  sale 
made  in  violation  of  an  injunction 
was  held  to  be  appealable.  Grant 
V.  Lowe  (C.  C.  A.),  89  Fed.  881. 
An  order  of  seizure  and  sale  in 
Louisiana  wliere  there  was  no  op- 
position was  lield  to  be  a  final  or- 
der. Boatmen's  Sav.  Bank  v.  Wag- 
enspack,  12  Fed.  66.  Where  the 
general  term  of  the  Supreme  Court 
of  the  District  of  Columbia  affirmed 
an  order  of  th(>  special  term  which 
determined  that  the  domicile  of  a 
decedent  was  in  the  District,  and 
that  such  court  had  "original  ju- 
risdicion  in  tlie  matter  of  his  es- 
tate;" it  was  held  that  an  appeal 
could  be  taken  to  tlie  Supreme  Court 
of  the  United  States.  Benjamin's 
Heirs  v.  Dubois,  118  U.  S.  46,  30 
L.  ed.  52.  An  order  reviving  a  suit 
in  tlie  name  of  the  executor  of  the 
deceased  plaintiff,  for  whom  a  de- 
cree was  rendered,  and  investing  the 
substituted  plaintiff  with  all  the 
rights  of  the  original  plaintiff  to 
enforce  tlie  decree,  is  appealable, 
Terry  v.  Sharon.  131  U.  S.  40,  33 
L.  ed.  94) ;  but  not  an  order  reviv- 
ing a  suit  that  has  abated  before- 
a  final  decree  in  the  same.  Mack- 
aye  V.  Mallory    (C.  C.  A.),  79  Fed. 
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proving  the  report  is  not  appealable.'^"    An  appeal  may  be  taken 
from  an  order  or  decree,  which  confirms  a  sale  so  that  no  reversal 


1.  A  decree  rendered  by  a  district 
judge,  in  a  case  where  lie  has  no 
vote,  is  good  until  vacated,  and 
then-fore  appealable.  Baker  v. 
Power.  124  U.  S.  107.  31  L.  ed. 
382.  A  decree  which  set  aside  a 
lease  of  the  property  of  a  corpo- 
ration and  appointed  a  receiver  to 
manage  the  corporate  allairs.  to 
whom  the  directors  were  ordered  to 
deliver  the  property,  books  and  pa- 
pers of  the  corporation :  provided  for 
an  accounting  by  the  defendant  di- 
rectors of  the  profits  and  royalties 
under  the  lease:  but  reserved  to  the 
court  '•such  further  direction  as 
may  be  necessary  to  carry  the  de- 
cree into  effect,  concerning  costs,  or 
as  may  be  equitable  and  just:"  was 
held  final,  from  which  an  apjx'al 
could  immediately  be  taken.  Win- 
throp  I.  Co.  v.  Meeker.  109  U.  S. 
1S;0.  27  L.  ed.  898.  In  a  suit  by  an 
express  company  against  a  railroad 
company  to  require  the  defendant 
to  carry  plaintiff's  express  matter 
upon  the  payment  of  reasonable 
charees.  a  decree  that  defendant 
must  carry  for  reasonable  rates,  and 
fixing  for  the  tinu'  being  the  maxi- 
mum tliereof,  is  final,  notwithstand- 
ing a  reference  by  interlocutory  de- 
cree or  suj)plemeiitul  oider  for  tlie 
sett  lenient  of  accounts  which  ac- 
crued pending  the  suit.  St.  Louis, 
T.  M.  &  8.  Ry.  Co.  v.  So.  Exp.  Co., 
108  r.  S.  24.  27  L.  ed.  038:  Mis- 
souri, K.  &  T.  Ry.  Co.  v.  Dinsniore, 
108  C.  S.  30.  27  \j.  ed.  (i4<>.  Where 
an  assignee  in  hankru]>tcy  filed  a 
Bill  to  set  aside  a  confession  <if 
judgment  by  the  bankru|>t  and  exe- 
cution sales  thereunder,  and  to  re- 
strain the  fdrecloHUre  nf  llie  mort- 
gage given    bv   t!ie   Ijaiikniid    <m    the 


same  property  upon  its  reconvey- 
ance to  him  to  secure  an  alleged 
balance  of  purchase-money,  and  the 
court  found  the  confessed  judgment, 
execution  sale,  and  mortgage  valid, 
and  allowed  the  foreclosure  to  pro- 
ceed, but  ordered  that  any  surplus 
arising  therefrom  should  be  paid  to- 
the  assignee:  the  decree  was  held 
final,  and  appealable.  Ex  parte 
Norton,  J08  U.  S.  237.  27  L.  ed. 
709:  Andrews  v.  Xat.  F'y  &  P.  Wks. 
(C.  C.  A.).  73  Fed.  510.  An  order 
denying  permission  to  a  receiver  to- 
have  a  judgment  against  his  cor- 
poration set  aside  was  held  to  be 
appealable.  Rust  v.  United  Water- 
works   (C.  C.  A.).   70  Fed.   129. 

As  to  appeals  from  orders  deny- 
ing leave  to  intervene,  see  supra, 
§  259;  and  i^uel  v.  Farmers'  L.  & 
Tr.  Co.  (C.  C.  A.).  K)4  Fed.  839; 
Jones  &  Laughlins  v.  Sands  ( C.  C. 
A.I.  79  Fed.  !»13:  Rust  v.  Ignited 
Waterworks  Co.  (C.  C.  A.),  70  Fed. 
129;  Security  Tr.  Co.  v.  Sullivan 
{C.  C.  A.).  77  Fed.  778:  Lewis  v. 
Halt.  &  L.  R.  Co.  (C.  C.  A.),  62  Fed. 
218:  Hamlin  v.  Toledo,  St.  L.  & 
K.  C.  R.  Co.  (C.  C.  A.3.  30  L.R.A. 
820,  78  Fed.  (i04 ;  Land  Title  & 
Trust  Co.  V.  Asphalt  Co.  of  America 
(C.  C.  A.),  127  Fed.  1:  Rlafler  v. 
New  Orleans  Water  Sujiply  Co.,  C. 
C.  A..    100  Fed.  389. 

20W'alter  Scott  &  Co.  v.  Wil.M.ir 
(C.  C.  A.),  n")  Fed.  284.  280 ;  per 
Curiam:  "Tt  neitiier  determines 
the  ap|iel!ai:fs  right  nor  disj)oses  of 
its  suit.  it  slill  reiiiaiiis  wiliiin 
the  iPiiwer  of  the  couit  below  to  si'l 
asitie  tliat  report,  to  re-refer  tht^ 
ease,  and  to  direct  furtlier  e\  iih-nce 
til  he  tai<en.  'A  eoiirmniil  report, 
at  hesL  st;iii(ls   in   lh«'  same  icialioti 
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{<{'    ;m\-    (irtK'l-    sill>sc(|iiciitlv    iii;i.lc    woiiM    divfsl     the    tillc.    ('\»'ii 

tlidlliiii  llif  foiisiilrrnli.ui  of  ..llicr  in;illcrs  nrisiiia-  uiu.ii  llic  |ili':i.l- 

iniis  is  rcsrrvi'il  "(or  fiirlluT  c'lisiilci-nl  ioii"  in  il.''^'      A  di'iTcc  is 

lillill    wliirli    sclllcs   ;ill    llir    I'i^llits  ..I"   llic    piiftics    iiivolvcMl    \\\    llic 

i>lo:uliiiiiS.    ihnimh    it    ^■iv^'s   leave   lo  cillicr  >A'   tlicin    lo   app'.v   :il 

...       1 
tlu'   fi«()t  of  llif  ilciM-cc   ill    rchilion   lo  aiiv   iiiattiM'   not    hiiallv   dc- 

toniiim-d   l»v   it.^'^      A   .Iccrcc  disniissiiiu  a    l)ill    willi   costs   to   he 

-<lil)scHnu>ntlv    tMN('(|    was   held    to    he   a    tiiial    decree.    altlioiil>ll    a 

'  •  1       *  •  23 

jluliiiuiMit  for  the  costs  was  entered  alter  llieii-  taxalioii. 
A  (leeive  disuiissiii^-  a  Itiil  as  to  certain  .hd'eiidauts,  hut  re- 
s(M-vinii  the  ultimate  decision  of  a  separable  eoiit  i-ovei-.sv  he- 
tween  the  ])laiiitiff  and  otluM-  defendants  ;2*  a  <lecree  disn\issiug 
a  l)ill  aiiainst  the  only  defondauts  .sei'ved  with  process,  allliousi'li 
others,  who  were  not  indispeiisahle  pai'ties,  have  not  been 
served  ;^^  and  a  decree  dismissiiiii'  a  hill  against  one  defendant, 
alfliouuh  no  deci'ee  lias  been  entered  ag'ainst  another,  against 
whom  an  order  has  been  entered  taking  the  bill  as  confessed,'^'' 
have  been  held  to  be  appealable.  Bnt  a  decree  dismissing  a  bill 
auainst  one  of  several  defendants  sought  to  be  jointly  charged,*^^ 


til  a  (Ifcrcc  as  a  verditt  to  a  jikIjj;- 
nieiit.  It  may  lie  almost  certain 
tliat  tlie  dcert'e  will  follow  it.  but 
it  cannot  be  enforced  until  the  de- 
oree  is  entered.'  Kingsbury  v. 
Kingsbury,  20   ^licli.  21-2." 

21  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
So.  Exp.  Co.,  lOS  I".  S.  24.  27  L. 
ed.  t):5S;  Mo..  K.  &  T.  R.  Co.  v.  Dins- 
more,  108  I'.  S.  .-50.  27  L.  ed.  (540 : 
Lewisburg  l>ank  v.  ShefTey.  140  I'. 
:S.    44;').    :i.')    L.    ed.    493:    Sanders    v. 

niuefield  Works  &  Imp.  Co.  ( C.  C. 
A.),  lot)  Fed.  .i87:  Chase  v.  Driver 
ifC.  C.  A.I,  92  Fed.  780:  New  Or- 
leans V.  Peake  (C.  C.  A.).  52  Fed. 
74.  Rut  see  Dainese  v.  Kendall.  1  10 
L".  S.  .-).3.  30  L.  ed.  30.'). 

22  French   v.  Slioeniaker.   12  Wall. 
86.  20   I.,  ed.  270. 

23  Fowler    V.     Ilan.ill.     139     V.    S. 
o49.  3.')    I-.  ed.  200. 

24  Hill   V.  Chicago  &  Evanston  R. 
1{.  Co.,  140  I'.  S.  .52.  35  L.  ed.  331; 


.lackson  v.  .lackson,  C.  C.  A.,  175 
F'ed.  710.  Rut  see  Keystone  Man- 
ganese &  Iron  Co.  V.  Martin.  132 
U.  S.  91,   33    L.  ed.  275. 

25  Rradshaw  v.  Miners'  P.ank.  ( C. 
C.   A.).   81    Fed.   902. 

26  Stewart  v.  Mastcrson,  131  V. 
S.  151.  33  L.  ed.  114.  See  .ludson 
V.   Courier   Co..  25    Fed.  705. 

27  Holiorst  V.  Hamburg-American 
Packet  Co.,  148  I  .  S.  IVrl,  37  L.  ed. 
443;  National  I^ank  of  Rondout  v. 
Smith,  150  r.  S.  330,  39  L.  ed.  441  ; 
Carmichael  v.  'I'exarkana  (C.  C.  A.), 
58  [..R.A.  911.  IK)  Fed.  845;  Menge 
V.  Warriii.'r  ( C.  C.  A.),  120  Fed. 
810:  Cay  v.  Vereen.  (C.  C.  A.).  144 
Fed.  839:  El.  Protection  Co.  v.  Am. 
Bank  Protection  Co.,  C.  C.  A.,  184 
Fed.  !tlO:  General  El.  Co.  v.  Allis- 
Ciialmers  Co..  C.  C.  A.,  194  F>d. 
413.  liut  see  Dainese  v.  Kendall, 
119  U.  S.  53,  30  L.  ed.  305. 
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nlthongh  tliey  were  not  served  with  process  and  the  remaining 
defendant  was  dnlv  served ;"  a  decree  dismissing  a  hill  against 
one  defendant,  who  if  liahle.  would  he  entitled  to  a  right  ol 
suhrogation  against  another,  whose  liahility  was  still  iindeter- 
niined  ;^^  and  a  decree  against  a  single  defendant  dismissing  a 
hill  as  to  certain  claims  under  a  ])at<Mit.  which  were  adjudicated 
to  he  void,  hut  reserving  the  final  determination  concerning 
other  cJaiuis.^"  have  been  held  to  he  not  ai)pealahle.  A  decision 
of  the  ('<iurt  of  Appeals  of  the  District  of  Coliiinhia  npon  an 
appeal  from  the  decision  of  the  ( 'oimuissioner  of  Patents  is 
interlocutorv  and  is  not  reviewable  hy  either  a])i)eal  or  writ  of 
error."  A  decree,  which  directs  the  paynuMit  of  money  and 
delivery  of  property  hy  some  defendants  and  reserve's  the  con- 
troversy as  regards  the  others,^^  provided  that  the  amount  is 
immediately  payable  and  does  not  need  an  accounting  for  its 


28  ]>,oc-k  &  Piiuli  Lith.  Co.  v.  Wack- 
(T  &  I?.  B.  M.  Co.  (C-.  C.  A.).  TC. 
Fed.  10. 

29  Daker  v.  Old  Nat.  Bank  (C.  C. 
A.),  !)1    Fed.  449. 

30 /?c  National  Fnanu-linji:  & 
Stamping  Co..  201  V.  S.  lo(i.  50  L. 
fd.  707:  Globe-Wernickc  Co.  v.  Fred 
Macoy  Co.  (C.  C.  A.).  1  U*  Fed.  (ifiC.-. 
Mcniplii.s  Keeley  Institute  v.  Leslie 
E.  Kecloy  Co.  (C.  C.  A.).  144  Fed. 
628:  Library  Bureau  v.  ^■a\v^)an  & 
Frbe  IMfp.  Co.  (C.  C.  A.  i .  147  Fed. 
245;  contra.  ChicaL^o  Wooden  Wart' 
Co.  V.  .Miller  Lad.ler  Co.  i  C.  C.  A.). 
13:5  Fed.  541:  Seriven  v.  Xortb  (C. 
C.    A.).    134    Fed.    3(;(;. 


Moore.    2 


I    r.  S. 


81  Fraseli    v. 
53    L.  ed.  05. 

32  ]"oi<ray  V.  Conrad.  0  How.  HW. 
12    L.    e<l.    404. 

It  has  Ikmmi  li<dd  tiiat  the  follow- 
in<r  orders  and  deerees  in  etjuity  arc 
iitii  linal  and  cannot  be  reviewed  by 
a|)|ieal:  -An  order  direclin;/  niimcy 
to  be  paid  by  a  |(arty  into  court. 
Louisiana  Nat.  I'.a!d<  \.  Whitney. 
121  V .  S.  2H4.  :{()  1..  ed.  itCl  :  Norris 
Safe  &  Loe';  <  c>.  \-.   .MaiijraneM'  S(e(d 


Safe  Co.  (C.  C.  A.).  150  Fed.  577, 
or  to  a  receiver.  Lodge  v.  Twell. 
135  I".  S.  232.  34  L.  ed.  153.  and 
ait  order  directing  the  delivery  of 
lM-oi)erty  by  a  |)arty  to  a  receiver, 
to  abide  the  result  of  the  suit.  Grant 
V.  I'lKenix  Mut.  L.  Ins.  Co..  100 
I'.  S.  42!).  27  L.  ed.  237.  But  it  has 
been  held  that  tlie  order  of  tlie  Dis- 
trict Court  for  .\laska  directing  the 
delivery  to  a  receiver  of  a  placer 
mine,  w  itli  direct  icms  to  operate  tlie 
same,  wiiicli  would  soon  exhaust  th(> 
supjily  of  gold,  was  ap])ealable.  lie 
M(d\enzie.  ISO  V.  S.  530.  45  L.  ed. 
057:  'I'ernanses  v.  Melsing,  (C.  C. 
A.).  100  Fed.  775;  supra,  §§  300, 
325;  and  that  so  was  an  order  di- 
recting a  master  to  examine  llie  ]ia- 
pers  in  a  box  and  gi\c  them  lo  tlie 
dilVei-ent  parties,  to  whem  tl  ev  b"- 
loiiged.  Potter  V.  Beal  ( C.  C.  A.), 
5(1  Vi'^.  SCid.  K03.  Not  appealali!  • 
arc:  .\  dccri'c  adjudging  tlie  liglit  of 
possession,  but  appointing  a  s])ecial 
master  to  take  e\  idence  as  to  tlie 
identity  nf  tlie  articles  to  be  deliv- 
ered. I'exford  V.  Brunswick- Balkc- 
Ccdlcnder  (■(...   22S   V.   S.   330.   57    L. 
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ed.  — .  Am  order  dircit  iiij;  the  dc- 
li\i'i\  ol  |iiui>crtv  to  n  lU'W  tiustcc 
)lli|ioilil»"d  liv  till'  oolirt,  w  lii'il  iili- 
otluT  nintti'i-  is  ifsi-rvi'd  for  furtlu'r 
coiisiiioratioii.    l'nl!i:iin   \.   Cliiistian. 

(i     How.     -lO'.K      l-J     I..     l>d.      lIlS;      hut     St'C 

\\  iiitliro|i  Iron  Co.  v.  .Mi-cUcr.  Id!) 
r.  S.  ISO,  -j;  L.  od.  S!)S.  Am  ordrr 
diH-idinj:  that  romphuMaMts  wcif  cm- 
titloil  to  recover  daniajies  and  n-- 
ferriiifi  tlie  ease  to  a  speeial  Mia.ster 
to  lind  and  report  tlie  amount  tliere- 
of.  Odbert  V.  Mar(iuc1.  C.  C.  A.. 
17")  Ked.  44.  A  decree  directinji  a 
conveyance  of  land,  wliicli  dircct.s 
an  accounting  and  does  not  pre- 
scribe tlic  tinic  within  which  tlie 
•conveyance  sliall  lie  muuIc,  Maas  v. 
Lonjistorf  (C.  C.  A.),  Ititi  Fed.  41. 
An  order  directintj  a  .sale  which 
does  nut  describe  the  proi)erty  to  be 
sold  siilliciently  s|)ecilically  to  war- 
lant  an  immediate  sale.  Railroad 
■Co.  V.  Swasey.  2:!  Wall.  40.-).  An 
order  directing  a  sale  which  does 
not  appoint  the  time  of  sale.  l?nck- 
Inirham  v.  McLean.  \'.i  How.  I.IO, 
14  L.  cd.  01);  unless  it  authorizes 
a  master  to  lix  the  time  of  sale. 
-Odbert  v.  Marquct.  C.  C.  A..  ITo 
Fed.  44;  Parsons  v.  Robinson.  122 
v.  S.  112.  :?()  L.  ed.  1122;  an  order 
.setting  aside  a  final  decree  where 
the  appellant  has  obtained  leave  to 
iimend.  Fisher  v.  Simon  (C.  C.  A.). 
ti7  Fed.  .3S7. 

But,  it  has  been  held  that  a  de- 
cree upon  an  original  bill,  which 
sets  aside  a  formci'  decree  foi'  fraud 
and  orders  further  proceedings  in 
tlie  former  .suit.  Mendryx  v.  Perkins 
(C.  C.  A.).  n4'F>d.  801:  an  order 
setting  aside  a  decree  that  struck 
from  the  files  amended  pleadings, 
which  bring  in  property  not  origi- 
nally involved  in  a  suit,  Miocene 
Ditch  Co.  V.  Moore  ( C.  C.  A.).  I.IO 
Fed.  483:  and  an  order  granting  a 
new   tiial.    which    the   court    iiad    no 


juiisdii-t  ion  to  allow.  Nelson  V.  Me- 
haii  (C.  C.  .\.l.  12  l..i;..\.i  N.S.) 
:>7  1.    l'>-|    l'"<'d.    1  :    are  ajipia lable. 

.\  ot  ajiiicalable :  A  decree  upon 
a  cross-bill  which  does  imt  dispute 
of  the  original  bill.  I\.r  puilc  Uail- 
r..ad  (  o..  Of)  I  .  S.  22  1,  2  1  L.  ed. 
.'!.">.");  .\yres  v.  CaiNcr.  17  llow.  ">01, 
1.")  1..  .'(I.  170:  Winters  v.  Ktlndl, 
1.S2  {'.  S.  207,  :{.■{  I-  ed.  :i:{0.  A  de- 
cree in  a  jiartition  suit  which  ad- 
judges that  the  a])i)ellees  are  owners 
each  of  one-eighth  of  the  property, 
and  refers  tlie  matter  to  a  master. 
Green  v.  Fisk,  lo:{  C.  S.  r)lS,  20  L. 
ed.  48(5:  see  also  Perkins  v.  Fourni- 
(|u.a,  0  llow.  20(5,  12  L.  ed.  .lOO;  El- 
der v.  McClaskey  (C.  C.  A.),  70  Fed. 
.120 ;  or  to  commissioners,  to  pro- 
ceeil  to  partition.  Dangertield  v. 
Caldwell  IC.  C.  A.),  151  Fed.  .-)i54. 
A  decree  of  allirmance  whicli  does 
not  ta.x  costs  nor  specify  the  sum 
for  which  it  is  rendered,  W  lie(der  v. 
Harris.  13  Wall.  51,  20  L.  ed.  531; 
The  Lucille.  10  Wall.  73.  22  L.  ed. 
t)4:  but  see  Fowler  v.  Hamill.  139 
I  .  S.  540,  35  L.  ed.  20() ;  contra  of 
allirmance  ujion  writ  of  error,  Texas 
&  Pac.  Ry.  Co.  v.  Gentry.  103  V. 
S.  ,3.53.  .303.  41  L.  cd.  180,  101.  An 
order  or  deeice  denying  relief  ex- 
cept upon  the  peiformance  of  cer- 
tain conditions.  Parker  v.  Craig,  127 
r.  S.  213.  22  L.  ed.  147:  Stratton 
v.  Dewey  (C.  C.  A.),  7!>  Fed.  "32; 
unless  it  clearly  appears  that  the 
ajipcllaiit  has  i-efuscd  to  comply 
with  the  conditions,  Tuttle  v,  Claf- 
lin  (C.  C.  A.).  00  Fed.  7.  A  docket 
entry.  "Opinion — Decree  for  com- 
jdainants.  is  not  a  decree  and  so 
not  appealable  till  a  former  decree 
lias  been  entered  thereupon.  Her- 
rick  v.  Cutclieon  (C.  C.  A.),  55  Fed. 
0.  A  statement  on  the  records  of 
the  court:  "Court  order  October 
20,  1S03.  \^'rit  dismissed;  pi-isoncr 
remanded.      Register    2    of    Depart- 
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ments  1  to  K),  page  249,"  is  not  a 
final  jndgnient  nor  an  order,  and  is 
not  reviewable.  Clarke  v.  McDade, 
165  U.  S.  168,  171,  41  L.  ed.  673, 
674. 

Where,  after  certain  property  had 
been  sold  under  a  trust  deed  exe- 
cuted to  secure  three  promissory 
notes  to  the  holder  of  two  of  the 
notes,  an  action  was  brouglit  by  the 
holder  of  the  remaining  note  to  set 
aside  the  sale,  and  for  an  account 
of  the  rents  collected,  and  of  the 
amount  due  upon  the  notes  held  by 
each,  and  the  special  term  of  the 
Supreme  Court  of  the  District  of 
Columbia  set  aside  the  sale  by  an 
order  from  which  an  immediate  ap- 
peal was  taken,  an  order  of  the 
general  term,  reviewing  the  order 
below,  ratifying  and  confirming  the 
sale,  and  remanding  the  cause  to 
the  special  term  '"for  further  pro- 
ceedings." was  held  not  to  be  a  final 
order  within  the  meaning  of  the 
statute  allowing  appeals  from  tliat 
court  to  the  Supreme  Court  of  the 
United  States.  Dainese  v.  Kendall, 
110  r.  S.  .5.3,  .30  L.  ed.  30.5. 

Xo  appeal  can  be  taken  from  a 
decree  setting  aside  one  sale  and 
ordering  another.  Butter  field  v. 
Lsher,  1)1  U.  S.  246,  23  L.  ed.  318; 
except  by  the  purchaser,  Blossom 
V.  :\rilwaukee  &  C.  R.  Co.,  1  Wall. 
65.5.  17  L.  ed.  673.  See  infra,  §  697. 
But  see  Grant  v.  Lowe  (C.  C.  A.), 
89  Fed.  881.  Xor  from  a  decree 
setting  aside  an  assignment  and 
directing  a  reference  to  determine 
the  rights  of  creditors.  Talley  v. 
Curtain  (CCA.),  58  Fed.  4.  Xor 
from  an  order  discharging  a  pre- 
vious order  to  tlic  iiiarslial  to  seize 
jirnpcrty  of  tlie  (li-frndaiit.  Kiddle 
V.  iliidgins  (C.  C.  A.).  58  Fed.  490. 
Xor  from  a  decree  directing  an  ac- 
count to  be  taken  of  rents  and  |»ro- 
ceeds  of  la  nils  with  an  oj)tioii  to 
J-.-.l.    I'nu-.    \..l.    ill.— 15:i. 


appellant  to  purchase  them  and 
leave  certain  otiier  questions  to  be 
decided  tliereafter.  Crawford  v. 
Points,  13  How.  11,  14  L.  ed.  29. 
Xo  appeal  can  be  taken  from  a  de- 
cree to  take  an  account  upon  evi- 
dence and  rejiort  to  the  court. 
Beebe  v.  Russell,  19  How.  283,  15 
L.  ed.  668.  A  decree  that  the  plain- 
tiff recover  of  the  defendant  tlic 
highest  market  value  of  certain 
bonds  to  be  ascertained  by  the  court 
in  special  term,  is  not  a  final  decree 
where  the  amount  has  not  been 
ascertained.  Follansbee  v.  Ballard 
Pay.  Co.,  154  U.  S.  651,  and  25 
L.  ed.  802.  Where  a  decree  dis- 
missed a  bill  with  costs,  but  con- 
tained a  recital  declaring  that  the 
patent  on  whicli  the  complainant 
sued  was  valid,  it  was  said  tliat 
the  defendant  could  not  appeal  from 
that  part  of  the  decree.  Corning 
V.  Troy  Iron  &  X.  Factory,  15  How. 
451,  405,  14  L.  ed.  768,  774. 

The  following  decrees  in  ad- 
miralty were  held  tiot  final,  and 
consequently  not  appealable :  A 
decree  of  restitution  with  costs 
and  damages,  wlien  the  court  had 
taken  no  action  on  the  report  of 
the  commissioners  appointed  to  as- 
certain the  damages  before  the  ap- 
peal was  taken.  The  Palmyra,  10 
Wheat.  502,  0  L,  ed.  370.  A  de- 
cree on  a  libel  in  persoiuim,  for 
damages  to  be  recovered,  which  ap- 
pointed commissioners  to  ascertain 
the  amount  of  the  damages.  Chace 
V.  Vasquc/,  n  Wheat.  429.  A  de- 
cree stating  tliat  the  sum  claiiiu'd 
by  a  petitioner  was  due  from  Ihf 
fund  in  coiut,  l>ut  that  since  the 
fund  migiit  not  satisfy  all  claims. 
no  order  for  payment  wdiild  he 
made  until  tiirthcr  iuhiscd. 
Montgomery  v.  .Siiderson,  21  How. 
;{H(».  A  decree  upon  a  libel  claim- 
iii<r        the        condemnation        of        a 
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iK'lcniiiiiat ion  ;  ;iii(l  ;iii  nrdci-  rclusiua-  to  disiiiiss  ji  Mil  as 
vriianls  om>  of  iwn  (•(iiii|ilaiiiauts,  wjiicli  allci^cs  lliat  it  was 
joiiu'd  wilhoiil    its  coiisciil,''''  arc  aiiiicalahlc. 

All  aiipral  lies  to  llic  Circuit  ('oiirt  ot  Appeals  ti'diii  an  iiilcr- 
loiMilovv  tlt'crt'c  or  or<loi\  \vlii<'li  liraiils,  di-  coiil  iiiuc'^,  or  refuses 
or  dissolves,  or  refuses  lo  dissolve,  an  injunction  i>y  a])j)oints 
a  rcH'i'iver.^*  I  pon  sucli  an  appeal  the  wliole  hill  niav  lie  dis- 
missed;^* Imii  a  cross-appeal  l>v  the  (•oin|)lainant  cannot  he 
sustained.^"  The  Su])reiue  ('oiirt  of  the  I'liiled  Slatts  caii- 
tiot  review  such  an  lU'der  or  decree  hy  an  ai»peal  from  the 
Cirt'uit  Court  of  Ajipeals '^  («•  from  the  court  of  first  iiistrtuee,'* 


SchodiuT  and  cargo,  wliich  coii- 
lii'iniioil  tlie  scliooiuT.  I)ut  made  no 
iiu'ntion  of  tlu'  cargo.  Dayton  \. 
r.  S..  131  U.  S.  Ixxx.,  and  18  L.  cd. 
I(i9.  A  decree  dismissing  a  cross-li- 
bel wlien  jiirisriction  is  retained  over 
the  original  lilxd  and  the  ((uestions 
arising  thereu])on  are  not  deter- 
mined, Bowker  v.  V.  S..  1S6  U.  S. 
1.35.  46  L.  ed.  1090.  A  decree  dis- 
missing a  claim  for  a  portion  of 
the  projx'rty  libeled  is  final,  and 
an  appeal  will  lie  therefrom.  Witli- 
enbury  v.  C.  S..  5  Wall.  81<).  18 
L.  ed.  G13.  An  order  dismissing  a 
j)etition  l)y  tlie  claimant  of  a  ves- 
sel, lilx'led  and  sold  for  salvage, 
praying  the  petitioner's  right  to  the 
fund  be  sununarily  determined  un- 
der Adm.  Rule  43  and  that  he  be 
allowed  to  witiidiaw  the  same  u|)oii 
substituting  a  bDiid.  The  Chief. 
C.  C.  A.  142  Fed.  340.  An  order 
denying  a  motion  to  set  aside  and 
satisfy  a  decree  in  favor  of  a  libel- 
ant against  a  steaiiiei'.  its  claim- 
ant and  a  suicty  nii  a  Iiond  for  the 
release  of  the  res.  Carroll  \.  David- 
son, C.  C.  A.,  irrZ  Fed.  424.  A  de- 
cree adjudging  that  the  petitioner 
is  entitled  to  a  limitation  of  lia- 
bility, declaring  that  one  class  of 
claims  coukl  not  be  proved  against 
the    fund    and    referring    all    other 


chiinis     to     the     commissioner     for 
proof.     La  Bourgogne.  210  I'.  S.  05, 


112.    r>2    L.    ed. 
C.   A.    144    Fed. 


073,    082:    S.    C,    C. 

781. 


33  ^leagher  v.  .Minnesota  Thresh- 
ing .Mfg.  Co.,  14.-)  r.  S.  008,  30  L. 
ed.   S34. 

34  Hiiish  I'^l.  Co.  V.  El.  improve- 
ment Co..  51  Fed.  557.  2  C.  C.  A. 
373. 

35  20  St.  at  L.  820:  31  St.  at  L. 
660;  34  St.  at  L.  116:  supra,  §§  300, 
325. 

36  Smith  V.  X'ulcan  Iron  \\'orks, 
165  r.  S.  518.  41  L.  ed.  810.  He 
Tampa  Surburban  R.  Co.,  108  U. 
S.  583,  42  L.  ed.  589:  Marriman  v. 
Xorthern  Securities  Co.,  196  V.  S. 
641,  49  L.  ed.  631:  supra,  §  300. 
See  Shuhert  v.  Woodward  (C.  C. 
A.),  167  Fed.  47. 

^T  Ex  parte  National  Enaimdling 
&  Stamping  Co.,  201  U.  S.  15(!.  50 
L.   ed.    707. 

38  [virwan  \.  Murjiliy.  170  C.  S, 
205.  42   L.  ed.    KKMi. 

39  Hrown  v.  Swann.  9  Peters,  1 
9  L.  ed.  29:  Barnard  v.  (Jibson,  7 
Mow.  650,  12  L.  ed.  857:  Beebe  v. 
Russell,  19  How.  283,  15  L.  ed.  668; 
]\Icf<ourkey  v.  T(dedo  &  Ohio  Cen- 
tral Ry.  Co.,  146  C.  S.  536,  36  L. 
ed.  1079. 
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althougli  it  is  entered  after  a  hearing'  and  makes  the  in- 
jnnetion  permanent  provided  that  it  directs  an  aeeonnting 
before  a  master;*"  or,  it  has  been  hehl.  when  it  retains  the  ease 
for  the  ])nrpose  of  settling  any  question  concerning  matters  as 
to  which  relief  is  prayed  in  the  complaint  that  may  arise  before 
the  expiration  of  the  existing  articles  of  incoi'poration  of  the 
complainant;*^  but  the  decision  of  the  Circuit  Court  of  Appeals 
in  all  such  cases  may  be  reviewed  by  the  Supreme  Court  by 
certiorari,^  and  the  Circuit  Court  of  Appeals  may  certify  to  the 
Supreme  Court  any  question  involved  upon  said  appeal,  even 
one  ot  ]urisdictmn. 

It  has  been  held  that  an  order  which  is  purely  administrative 
in  its  nature,  such  as  an  order  granting  leave  to  sue  a  receiver,** 
and  an  order  which  is  purely  incidental  to  a  final  judgment 
f)r  decree  previously  entered,  such  as  an  order  after  a  judg- 
ment <jr  decree  for  possession  directing  the  issue  of  a  writ  of 
habere  facias  possessionem,^^  an  order  granting  leave  to  file  a  l)ill 
of  exceptions,*^  and  an  or(h'r  of  the  lower  court  pending  an  ap- 
peal, directing  a  reference  to  ascertain  whether  a  tenant  should 
pay  rent  to  the  defendant  or  to  a  receiver  previously  appointc(l.*'' 
-are  not  a]i])ealable.  It  has  been  held  that  no  a])peal  will 
lie  from  an  order  striking  from  the  files  a  petition  filed  without 
leave  at  the  previcuis  term,  although  the  same  beai's  the  file 
mark  of  the  clerk. *^ 

Where,  in  pursuance  of  a  special  act  of  (\)ngress,  the  Court 

^Ibul.  Co.  V.  W'ooldridgc.  2:i  Wall.  2S:\.  2:i 

41  ('<)vint,'ton   v.   First   Xat.    I?aiik.       L.   cd.    l.So    (an   ordor  dissolviiio    an 
185   r.  S.  -IH).  40  L.  (-d.  006.  injum-tion  I  ;    Hayes   v.   Fisclicr.    IDi 

Xo    appeal    can    he   taken    from    a  l.  S.   lil.  20  L.  cd.  i).i. 
<lecree   Htayinj^    proceedings   till    tlie  44  x.    y.    Securitv    &     Ir.    Co.    v. 

entry   of   a   decree  of  a   State  court  Illinois  Transfer  R.  Co.    ( C.  C.  A.). 

or    the    further    order    of    tin-    Fed-  104     Fed.    710.      Cf.    .Mercantile    Tr. 

eral    court.    .Mrrriuian    v.    (  iiicajro  &  (  o.    v.    Karnu-rs'    !..    &    Tr.    Co.     I C. 

v..  I.  Co.    (C.  C.  A.),  (14    Fed.  .-):}:).  c.  .A.i.  SI    Fed.  •>r-,4. 

42  1larritnan    v.    Xorthern    Securi-  45  (allan  v.  May.  2   Black.  •">  1 1 .   17 
ties    Co..    I'tlJ    r.    S.    Ii4].    40    L.    ed.  F..   ed'.  2.S1. 

(;;il:    NtipKi.   S   (ISO.  46  H„i„.y    V.    Chica.izo.    11.    \    (,>.    11. 

43  /(•,      Tauipa     Suhurhan     1!.     Co..        Co.    (C.  C.A.I.  S2    Fed.   77:!. 

HiH   I'.  S.  .-)«:{.  42   L.  ed.  .180    (a   re-  47(;,ant  v.  Phoenix   Life  Ins.  Co., 

ceivrr).    Mrown   v.  Swaiui,  0   Pet.    1.  121    C.   S.  118. 

0    I.,   rd.  2!>:    M.Collum   v.   Eajjer,  2  48  |!,)rn  v.     Schneider,     128     Fed. 

How.  tJl.    11    I,.  e,l.    170:    Thomas  &  170. 
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of  ("laiiiis  n'o|uiu'(l  ;i  cnsc  in  which  |iuli:iiit'Ui  hml  hccii  rcii- 
(Ifi'fd  \\>v  iht'  I'hiiiiKiul.  ;iii(l,  :is  ;i  paii  ol'  the  (triii'iiial  iii(li;iiiciit, 
awarih'tl  him  a  tui-lhcr  sum,  which  had  hccii  <imil1c(l  hv  mis- 
lakr,  the  ortlcr  adjiulii'itii;'  ihc  aihiitioiial  sum  was  hcM  to  he 
mcruo'l  in  ihc  oi-iuiiial  iiidiiiiiciil.  an  appeal  from  wliich  was 
liiinvd  h\  the  hi[)so  of  time,  and  eouseiiiientlv  to  he  imt  ap- 
pc^ilaMe.*'  A  juduiiieiit  of  the  Court  of  (Maims  which  is 
purelv  advi^orv  is  not   appeahihli'.^" 

§  696.  Value  of  the  matter  in  dispute  upon  writs  of  er- 
ror and  appeals.  Tlie  linal  judi;iuents  and  decrees  of  tlie 
State  courts  are  i'evit'We(|  hv  tlie  Supreme  Court  ;^  the  Hmd 
iudiiiueiits  and  decrees  of  the  l)istrict  ('oin-ts.  iiieludini:  the 
1  district  Court  oH  Hawaii^  except  thnse  in  hauki'U])te_v  ;^  and  of 
flu'  Court  of  Apjieals  of  the  Disti'iet  of  Columbia,*  are  re- 
viewed, by  the  Supreme  Court  and  the  Circuit  Courts  of  Ap- 
jieals;  the  interlocutory  orders  n\'  the  District  Courts  including 
the  District  Court  (tf  Hawaii^  appointing-  receivt^rs  and  grant- 
ing, or  continuing,  or  dissolving,  or  refusing,  or  refusing  to 
dissolve  iuj unctions,  and  the  judgments  of  the  District  Courts 
adjudging  and  refusing  to  adjudge  the  defendants  bankrui)t3 
and  granting  or  denying  a  discharge,  are  reviewed  by  the  Cir- 
cuit Courts  of  Appeals;  in  the  res])ective  cases  of  which  these 
appellate  courts  have  jurisdiction,®  without  regard  to  the 
amount  involved;  exce])t  in  cases  to  recover  claims  against  the 
United  States,  when  the  clainumt  canont  appeal  unless  his  claim 
exceeds  one  thousand  dollars  or  has  been  forfeited  to  the  United 
States  for  fraud.'  The  judgments  of  the  District  Courts  in 
bankruptcy  which  allow  or  reject  a  claim  of  five  hundred  dol- 

49  1'.   S.  V.  Grant.    110  U.  S.  •22.'i,  3.30  St.  at  L.  544,  553,  §  25;  .■^iipra 
2S  L.  cd.   127;                                                S§  <)<in.  (iS8. 

50  AV  Sanborn,   148  U.  S.  222.   .37  « Jud.    Code,    g    250,   :$(;    St.   at   L, 
1..  cd.  420.  .iii/>ra.  §  088.                              1087.     See  supra,  (iOl. 

§  09(i.       l.Tiid.     Code.    §    2.37     re-  5  .J„d.    Code.   §    12n.   30   St.   at   L., 

enacting  U.  S.   R.  S.  §  700:   I^ucl  v.  1087.   rc-cnactin<,'  20   St.   at   T..   828, 

\'an    Xesa,   8   Wheat.   312,   5    L.   ed.  §  7:   31   St.  at  L.  158.  i<  S(i :   Wrijrlit 

624;   supra,  §  603.  '  v.  MacFarlane  &  Co.   (C.  C.  A.),  122 

2.Tud.  Code.  §§  128.  238,  re-enact-  Fed.  770.     See  §§  300,  325,  supra. 
injr  26  St.  at   I..  826,  827,   §§  5,  6:  630    St.    at    L.    ,544,    553,    §    25; 

No.  Pac.  R.  Co.  V.  Amato,  144  U.  S.  supra.    §    0()0. 

465,  36  L.  ed.  506;  S.  C.  (C.  C.  A.).  7  Rcid  v.  U.  S.,  211  U.  S.  529,  .53 

40   Fed.  881;   The  Paquete  Hat)ana.  L.   ed.   313. 
175  U.  S.  677,  44  L.  ed.  320. 
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lars  or  over  are  reviewed  bv  the  Circuit  Courts  of  Appeals.^ 
The  final  judgments  of  the  Circuit  Courts  of  Appeals,  allowing 
or  rejecting  a  claim  in  bankruptcy,  are  reviewed  by  the  Supreme 
Court,  irresjiective  of  the  amount  involved,  whenever  a  Justice 
of  the  Supreme  Court  certifies  that  in  his  opinion  the  determina- 
tion of  the  question  or  questions  involved  in  the  rejection  or 
allow^ance  of  the  claim  is  essential  to  a  uniform  constr\iction  of 
the  bankruptcy  law  Throughdut  the  United  States;^  and  w^here 
the  amount  in  controversy  exceeds  the  sum  of  two  thousand  dol- 
lars and  the  question  involved  is  one  which  might  have  been 
taken  on  appeal  or  writ  of  error  from  the  highest  court  of  a 
State  to  the  Supreme  Court  of  the  United  States.^"  The  finr.l 
judgiiients  and  decrees  of  the  Circuit  Courts  of  Appeals  iu  all 
other  cases,  where  the  decisions  of  these  courts  are  not  final,  may 
be  reviewed  by  the  Supreme  Court  of  the  United  States  by  ap- 
peal or  writ  of  error,  as  the  case  may  be,  where  the  matter  in 
conti'oversv  exceeds  one  thousand  dollars  besides  costs.^^  The 
judgments  and  decrees  of  those  courts  when  final  may  be  re- 
viewed l)v  the  Su])reme  Court  by  certiorari,  irrespective  of  the 
amount  involved. ^^  The  final  judgments  and  decrees  of  the  Dis- 
trict Court  for  the  District  of  Alaska,  or  for  any  division 
thereof,  are  reviewed  immediately  by  the  Supreme  Court  of  the 
United  States  irres])ective  of  the  amount  involved  in  cases  in 
which  such  court  has  otherwise  jurisdiction.^'  In  all  other  civil 
cases  in  which  the  amount  involved  or  the  value  of  the  subject 
matter  in  controversy  exceeds  five  hundred  dollars,  and  in  all 
criminal  cases,  they  are  reviewed  by  the  I'nited  States  Cii-cuit 
Court  of  ApjK'als  for  the  Ninth  Circuit.^*  'I'lio  jiulgments  and 
decrees  of  the  Sujireme  Court  and  the  District  Court  of  Porto 
Rico,  are  reviewed  by  the  Supreme  Court  of  the  United  States, 
in  the  cases  of  which  it  has  otherwise  jurisdiction,  irresjiective 
of  the  Miiioniit  iii\(ilvc(|.  wheuev(>r  there  is  involved  the  \;ili<lity 
of  any  patent  or  copyriglit,  or  there  is  drawn  in  (piestion  the 
validity  of  a  treaty,  or  a  statute  of,  or  an  authority  exercised 
undei",    the    I'nited   States;    and    in   other   cases   of   which    the 

8  30    St.    at    L.    544,    553,    §    25;  13 //,/,/. .-    siif,ni.    §    f)8<). 

supra.  S  (\(U\.  I3.)„(l.   Code,   tj  247.  :]()  St.  at  T>. 

9  Ihid.  ]0S7.    sec   supra,    g    (iOl. 

10  ihifl.  14  11,1,1..  §  ^■.H.     See  supra,  §  G91. 
U  20  St.  at  L.  826.  829.  §  fi. 
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Suprcmr  ('ourt  has  otlicrwisc  jurisdicl  inn  wlicrc  the  vnliic  of 
llie  iiiatttT  ill  dispute.  cxrhisiNr  nt  costs,  exceeds  the  siiiii  ov 
\ahie  of  live  ihousaiid  ihdhirs.  which  shnidd  l)e  ascertaiiie(l  hy 
the  oa'h  of  aii\'  [>arl\'  or  olher  coiii|u'leii!  wilness.^^  'The  tiiial 
jird^'iiu'iits  and  decrees  ot'  the  Siipi-enie  Cnurt  n\'  the  Philij)pines 
are  revie\ve(l  h\  ilie  Supreme  ('mirt  (d'  tiie  I'liited  States 
where  the  I'onstitiition,  or  auv  statute,  treaty.  titU',  ri,>;ht  or 
pri\ile<:v  of  tlie  Tnited  Stal(^s  is  involved,  or  in  eases  in  wliicli 
the  vahie  in  controversy  exceeds  tweiitv-tive  thousand  doUars, 
or  in  which  the  tith'  or  decision  of  real  estate,  oxcoeding  in  value 
the  snin  of  twenty-five  thousand  dollars,  to  be  ascertained  bv  the 
testimony  of  either  jtarty  or  of  other  comjx'tent  witnesses,  is 
inxdived  oi-  brought  in  (]uestion.'*®  Tjion  such  an  apjjeal  from  the 
Supreme  Court  of  the  Philip})ines,  whei'e  alimony  oi-  a  share  in 
community  property  in  excess  of  the  jurisdictioiud  amount  is 
claimed  or.  allowed,  all  other  questions  in  the  case,  incduding 
the  riiiht  to  a  divorce  or  sci)aration.  will  be  reviewed."  The 
jndoinonts  of  the  (Vnirt  of  (Maims  may  l)e  reviewed  by  ap])eal 
on  behalf  of  the  j)laintitf,  in  case  of  a  suit  on  a  claim  against 
the^  Tnited  States,  where  the  amount  in  controversy  exceeded 
three  thousand  dollars  or  his  claim  was  forfeited  to  the  United 
States  for  fraud,  and  on  Iwhalf  of  the  United  States  in  all  cases 
<lecided   adverstdy  to  them.^* 

Where  the  right  to  an  a])peal  or  writ  of  error  depends  on  the 
value  of  the  nuitter  in  dispute,  such  value  must  be  estimable  in 
money.  ( "onseqnently,  in  such  cases,  where  the  matter  in  dis- 
piite  is  the  right  to  personal  liberty  or  the  right  to  the  custody 
of  a  child,  by  linhea.s  corpus  (jr  otherwise,^^  the  right  to  a  divorce 

15  11. id.,  ?;  244,  re-ciiactitig  .'{l  St.  lOS?,  ro-i-iiacting  V.  S.  R.  S..  §  707; 
at  L.  85,  §  35:  Maricopa  &  P.  W.  24  St.  at  L.  50(5,  §  0;  supra,  §  686. 
Co.  V.  Territory  of  Arizona,  156  I".  19  Lee  v.  Lee,  8  Pet.  44,  8  L.  ed. 
S.  :U7.  3!)  L.  eil.  447;  Spriiigville  S60;  Pratt  v.  Fit/,luioli,  1  P.lack. 
City  V.  Tlioinas.  16ti  V.  S.  707,  41  271,  17  L.  ed.  l'OC;  Harry  v.  Mer- 
L.  ed.    1172.     Supra.  §  (i!)2.  eiiii,  5   Il(»w.   l(i;},    12   L.  ed.  70;    Laii 

16  32  St.  at  L.  601,  605,  §  10;  De  Ovv  Bew  v.  V.  S.,  144  V.  S.  47.  36 
La  Rama  v.  De  La  Rama,  201  V.  L.  ed.  340;  Perrine  v.  Slacl<,  164  U. 
S.  303.  50  L.  ed.  765.  Cf.  supra,  S.  452.  41  L.  ed.  510;  Cross  v. 
§  602.  Purl<e.  146  U.  S.  82,  36  L.  ed.  896; 

17  De  La  Rama  v.  De  La  Rama.  Tliompson  v.  Tliompson,  226  U.  S. 
201   V.  S.  303,  50  I.,  ed.  765.  .'.SI.  57   L.  ed.  — . 

IS.Iiid.  Code,  §  242,  36  Stat,  at  L. 
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in  which  no  alimony  is  sought  or  granted,  the  riglit  to  the 
issne  of  a  patent.^^  or  the  registration  of  a  trademark.^^ — no  ap- 
peal or  writ  of  error  can  be  maintained. 

The  value  of  the  matter  in  dispute  at  the  time  of  the  entrv  of 
the  judgment  is  alone  to  be  considered,''^  including  interest  ac- 
crued before  judgment  and  therein  included.^*  Xo  interest  sub- 
sequently accrued;^*  nor,  it  has  been  held,  in  cases  from  Porto 
Rico,  previously  accrued  when  provided  for  in  the  j\idgment,  but 


20  Simnis  v.  Sinims,  175  U.  S.  162, 
J66,  44  L.  ed.  115.  116.  Where  the 
decree  directed  the  payment  of  ali- 
mony, the  vahii'  of  the  matter  in 
dispute  was  estimated  by  a  consid- 
eration of  the  expectancy  of  life  of 
the  wife.  Thompson  v.  Thompson, 
•226  U.  S.  551,  560,  57  L.  ed.  — . 

21  Durham  v.  Seymour,  161  U.  S. 
235,    40    L.    ed.    682. 

22  South  Carolina  v.  Seymour,  153 
U.  S.  353,  38  L.  ed.  742. 

23  Huntington  v.  Saunders,  163 
U.  S.  319.  41  L.  ed.  174.  So  held 
of  the  right  to  a  county  seat.  Smith 
V.  Adams.  130  U.  S.  167,  32  L.  ed. 
895.  A  county  clerk  who  is  not 
shown  to  be  a  taxpayer  has  no  pe- 
cuniary interi'st  in  the  assessment 
of  property  there  for  taxation. 
Cafl'rey  v.  Oklahoma  Territory,  177 
U.  S,  346,  44  L.  ed.  799.  See  also 
Cameron  v.  I'.  S.,  146  U.  S.  533.  36 
L.    ed.    1077. 

24  JJank  of  U.  S.  V.  Daniel.  12 
Peters.  32,  9  L.  ed.  989:  Walker  v. 
r.   S.,  4   Wall.    163.    18    L.   ed.   31!». 

26  Quebec  S.  S.  Co.  v.  Merchant. 
133  U.  S.  375.  33  L.  ed.  656;  K.-llei 
V.  Ashford.  "33  V.  S.  610.  33  1..  .•(!. 
667.  Mass.  Hen.  L.  Ass'n  v.  .Miles. 
137  I'.  S.  689.  33  L.  ed.  667. 
But  not  interest  added  by  an 
ex  parte  amendment  of  the 
judgmf-nt  on  the  defendant's  mo- 
tion. Xo.  Pac.  R.  Co.  V.  Hooth.  152 
U.  S.  671,  38  1..  e,l.  .V.W.  As  to  the 
method    of    calculating    the    interest 


when  there  have  been  payments  on 
account  of  the  principal,  see  Wood- 
ward V.  .Jewell.  140  U.  S.  247,  35 
L.  ed.  478.  As  to  the  i)laintitr.- 
right  to  reduce  the  jutigment  by  til- 
ing a  rcinitfitur  of  \n\.rt  of  the  ver- 
dict, and  thus  prevent  an  appeal, 
see  supra,  5;  480.  Where  part  of 
the  jiulgment  had  been  paid  it  was 
held  that  the  balance,  not  the  origi- 
nal amount,  was  the  matter  in  dis- 
pute. Thorp  V.  Boinii field,  177  I'. 
S.  15,  44  L.  ed.  652.  So  where  part 
of  the  amo\int  of  the  judgment  was 
not  disj)uted  below,  \^'abash.  St.  L. 
&  P.  Ky.  Co.  V.  Knox.  110  V.  S. 
304,  28  L.  ed.  155:  Cox  v.  Western 
L.  &  C.  Co.,  123  U.  S.  375,  31  L.  ed. 
178.  It  has  been  held  that  the  plain- 
tiff cannot,  by  excepting  to  the  al- 
lowance of  ])art  of  the  damages 
awaided  to  liini  ami  to  tjie  refusal 
by  the  trial  court  to  permit  a  re- 
ndttitur,  when  he  brings  a  writ  of 
error  to  correct  this  alleged  error, 
obtain  a  dismissal  of  def<Midant's 
writ  of  error  upon  the  groUTid  that 
the  actual  value  of  the  matter  in 
dispute  is  less  than  the  jurisdiction- 
al aiiionnt.  Bait.  &  O.  R.  Co.  v. 
(Irillith.  159  C.  S.  603.  40  L.  ed.  274. 
l'])on  appeal  frf)m  a  decree  or  writ 
of  error  to  the  judgment  <if  an  aj)- 
pellate  couit  alliniiiiig  tlic  decree  or 
judgment  of  a  court  below,  where- 
such  judgment  lU'  decree  of  allirm- 
aiuf  expressly  includes  interest 
from  a  time  antecedent  to  its  entry 
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not  iiu'l\i(h>tl  HI  tlu'  saiiu';*"  in>r  ri^lit  ('hiiincd  ;ii  llic  outscM  of 
tlic  suit  Uiit  :il):iiuloiu'(l  hi'forc  the  indiiiiiciil  was  ciilci-ccl,  can  ho 
takiMi  into  consitioration.'^'  Where  a  defendant's  eoiiiihT  tdaini 
lias  hoen  dismissed  and  jndu'inent  rendei'ed  for  the  idainlilf,  ihe 
aniount  oi  the  eonnterndaiiii  added  td  the  anioiinl  ut  ihe  |»lain- 
titl's  ret'overv  is  the  valne  of  ihe  nialtei'  in  dispnle.^^  unless  the 
hill  of  oxc'options  shows  that  on  the  ti-ial  the  didendaiit  aliaii- 
doiiod  all  or  a  part  of  his  cotinter-i'liiini  ;'^^  or  the  eotmter-tdaini 
<loos  not  injeet  a  new  el(Mnc>nt  of  value  into  the  eusc.^"  Where 
the  matter  set  up  in  tlu'  erossd)ill  is  tlirectlj  responsive  to  tlie 
averments  in  the  original  bill,  iind  is  directly  connected  with  the 
transactions  therein  set  forth  as  the  gravamen  of  the  plaintiff's 
case,  the  amonnt  claimed  in  the  cross-bill  may  be  considered  in 
deterniininii'  the  jurisdiction  on  a]jpeal  from  a  decree  upon  hotli 
bills.^^  The  probative  force  of  the  judgment,  and  its  effect  as 
an  esto])pel  in  a  subsequent  suit  between  the  same  parties  to 
recover  a  larger  amount,  as  in  the  case  of  a  judgment  in  a  suit 
to  collect  a  coupon,  cannot  be  considered  as  adding  to  the  value 
of  the  matter  in  dispute.^'^    As  a  general  rule,  where  judgment 


aiul  tlie  interest  is  a  part  of  the 
claim  litigated,  the  interest  is  in- 
cluded in  the  computation  of  the 
value  of  the  matter  in  dispute. 
Zeckendorf  v.  Johnson,  123  U.  S. 
017,  31  L.  ed.  277;  The  Patapsco, 
12  Wall.  451,  20  L.  ed.  457;  The 
Rio  Grande,  19  Wall.  178,  22  L. 
ed.  60.  "See  Keller  v.  Ashford,  133 
U.  S.  610,  617,  33  L.  ed.  667,  671; 
Woodward  v.  Jewell,  140  U.  S.  257, 
258,  35  L.  ed.  464,  465.  If  the  judg- 
ment of  aiTninance  is  silent,  as  to 
interest,  interest  is  not  included  in 
the  eompvitation.  Kailroad  Co.  v. 
Trook,  100  U.  S.  112;  District  of 
Columbia  v.  Gannon,  130  U.  S.  227, 
32  L.  ed.  922. 

26  Walker  v.  U.  S.,  4  Wall.  163. 
18  L.  ed.  319;  Knapp  v.  Banks.  2 
How.  73.  11  L.  ed.  184:  W.  U.  T. 
Co.  V.  Rogers,  93  U.  S.  565.  23  L. 
ed.  977;  Thompson  v.  Butler.  05 
U.  S.  694,  24  L.  ed.  540. 


27  Ortega  v.  Lara,  202  U.  S.  339, 
50  L.   ed.   1055. 

28  Dushane  v.  Benedict,  120  U.  S. 
630,  30  L.  ed.  810;  Block  v.  Darling. 
140  U.  S.  234,  35  L.  ed.  476;  Busk- 
statr  V.  Russell,  151  U.  S.  626,  38 
L.  ed.  292;  Clark  v.  Sibway,  142  U. 
S.  682,  35  L.  ed.  1157;  Sire  v.  Elli- 
thorpe  A.  B.  Co.,  137  U.  S.  579,  34 
L.  ed.  801;  Harten  v.  Loffler.  212 
U.   S.   397,  53   L.  ed.  568. 

29  Bradstreet  Co.  v.  Higgins,  112 
U.  S.  227,  28  L.  ed.  715. 

30  Martinez  v.  International  Bank- 
ing Corporation,  220  U.  S.  214,  55 
L.  ed.  438. 

31  Lovell  V.  Cragin,  136  U.  S.  130, 
141,  34  L.  ed.  372,  375. 

32  Elgin  V.  Marshall,  106  I'.  S. 
578,  580.  27  L.  ed.  249,  250;  Bruce 
V.  Manchester  &  K.  R.  Co.,  117  U.  S. 
514,  29  L.  ed.  990;  Clay  Center 
V.  Farmers'  L.  &  Tr.  Co.,  145  U.  S. 
224,  36  L.  ed.  685;  Reid  v.  U.  S., 
211    U.   S.   529,   53    L.    ed.   313      Cf. 


§  <3or.] 
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is  for  tlie  Jefeudaiit,  the  aiuuunt  of  tlio  plaintitf's  claims  is  the 
value  of  the  matter  in  dispute ;  but  this  rule  is  subject  to  the 
qualification  that  the  demand  shall  clearly  appear  to  have  been 
made  in  g-ood  faith  for  such  amount. ^^  Where  the  object  of  a 
suit  is  to  apply  property  worth  more,  to  the  payment  of  a  debt 
wortli  less,  than  the  jurisdictional  amount,  the  amount  of  the 
debt,  not  the  value  of  the  property,  is  the  test  of  jurisdiction.^* 
In  a  suit  to  establish  the  right  to  an  office,  the  aggregate  amount 
of  the  salary  for  the  unexpired  term  claimed  by  the  plaintiff  in 
error  is  the  value  of  the  matter  in  dispute.^*  In  a  suit  to  remove 
a  trustee,  the  value  of  the  matter  in  dispute  is  the  value  of  the 


i;K'li:ii(lson  V.  r.rocn.  130  U.  S.  104. 
■.i2  L.  ed.  1872:  Wallach  v.  Rudolplu 
217  U.  S.  561,  54  L.  ed.  883.  See 
§  6,  supra.  Wliere  the  application 
was  for  a  jiulfiiiicnt  directing  the 
continuous  levy  of  taxes  on  plain- 
tid's  judgment  for  a  series  of  years, 
it  was  held  that  the  correct  amount 
of  the  judgment  measured  the  value 
of  tlie  matter  in  dispute.  Beadh'S 
V.  Smyser.  2U1)  U.  S.  393,  399,  52 
L.  ed.  849,  852.  Wliere  separate 
actions  for  a  penalty  were  properly 
consolidated  and  the  Circuit  Court 
nf  Appeals  had  reversed  a  judgment 
tor  an  inadequate  penalty  and  di- 
rected judgment  helow  in  accord- 
ance with  its  opinion,  it  was  held 
that  the  correct  amount  of  possiiile 
penalties  in  all  the  actions  consoli- 
dated was  tlu!  measure  of  the  mat- 
ter in  dispute.  ]5altimore  &:  0. 
Southwestern  K.  R.  Co.  v.  U.  S.,  220 
r.   S.   94.  r,-y    L.  ed.   3S4. 

33  I  f,  for  instance,  a  greater 
amount  than  .*.">. 00(1  was  ciMiniei! 
in  the  ad  daiiiiiiim  clause  of  flie 
declaration,  and  th(^  hill  of  partic- 
ulars showed  the  aetunl  elnim  to 
he  less,  thi'  hittiT  wmilil  lie  the 
Viillie  nf  the  matte)-  in  dispute. 
C(,rman  v.  Ilavird,  141  C.  S.  200, 
207.  35  L.  ed.  717.  718,  per  Hrowii. 
•J.     So  in   an  action  for  tres|»ass  on 


land  worth  $1,800,  hy  the  levy  upon 
the  same  of  an  execution  for  less 
than  $30,  when  there  was  no  allega- 
tion of  special  damage,  and  it  ap- 
peared that  the  plaintiff  liad  re- 
leased the  levy  by  paying  the 
amount  of  the  execution,  although 
spite  was  alleged,  and  the  damages 
laid  at  $6,000.  the  court  held  that 
the  matter  in  dispute  was  less  than 
$5,000.  Magruder  v.  Amies,  ISi) 
U.  S.  496,  45  L.  ed.  638.  See  15rad- 
street  Co.  v.  Higgins,  112  U.  S.  227. 
28  L.  ed.  715;  and  supra,  §  6. 

34  Gibson  v.  Shufeldt,  122  U.  S. 
27,  29,  30  L.  ed.  1083,  10S4,  i)er 
(Jray.    J.;    Peyton    v.    Uobertson.    9 


Wiieat. 


,)Z{. 


6  L.  ed.  151;    Farmers' 


Hank  of  Alexandria  v.  Hooff,  7  Pet. 
168,  8  1..  ed.  646 :  Ross  v.  Pren- 
tiss. 3    How.  771,    11    L.  ed.  824. 

35  r.  S.  v.  Addison,  22  How.  174, 
16  L.  ed.  304;  .Smith  v.  W  liitney,. 
116  U.  S.  167,  29  L.  ed.  601  ;  Ilainl- 
ley  v.  Stutz.  137  V.  S.  366,  34  L. 
ed.  706.  See  N.  E.  Mtge.  Security 
Co.  V.  (Jay.  145  U.  S.  123,  3()  1,. 
ed.  646;  V.  S.  v.  Wanamaker,  147 
r.  S.  149.  37  1..  e<l.  I  18.  A  sum 
ehiimed  for  (li^,hurseirients  not  al- 
iege<l      to     ha\e     lieen      nnide     by      tile 

jilaintiir  is  nut  included,  (iorman 
V.  Ilavird,  111  I  .  S.  206,  35  L.  ed- 
717. 


•2\r2 
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§   ()i)0 


irust  «'stat»>.  not  ilif  valiic  of  ili<'  tnisicc's  coiumissions  or  ollici- 
tMHiiprnsatioii.'^  In  ;i  siiil  lo  rrcovcr  hind  tlic  \:iliic  ol  llic  iiitcr- 
«»St  in  tho  siiiiif  .•hiiniftl  In-  llic  phiinliir  is  tli:il  of  llic  nialtcr  in 
tlispiitf."  In  a  suit  for  an  i  ii  jiiii'M  ion,  tlif  value  of  llic  ol)ject 
SOU"-|it  to  U- iiJiiiu'tl  l>v  tlir  Will,  not  the  aiiionni  of  llic  jilaiiitiirs 
thiimiijfs.  is  or.liuiirilv  the  value  of  llie  mailer  in  dispute. 
Wbi'iv  nltonuitive  relief  was  soUi;liI  ami  l)olli  alleruat  ives  denied 


se  l\i-iiiula\  \.  K<U\:oils.  l.'U  r.  S. 
117.  3:J  K.  ed.  Sy.\.  Itut  si'c  C'alVroy 
V.  Territory  of  Oklalionui.  177  I  .  S. 
:i4r».  44   1..  Oil.  7!l'.>. 

STCnvn  V.  Fisk,  l.-)4  f.  S.  (itiS, 
ami  -it'.  I..  (•<!.  4S(5:  Vickshurj;.  S.  & 
IV  15.  Co.  V.  Smith,  L3;)  U.  S.  195; 
.'U  L.  ed.  115:  lilack  v.  .latkson.  177 
I'.  S.  34!t.  44  L.  ed.  SOI  ;  Cameron  v. 
r.  S..  14i>  r.  S.  5:J3,  3(1  !..  ed.  U)77. 
In  a  suit  to  recover  tlie  possession 
of  lea.seliold  premises,  tlie  amount 
e.xpended  by  the  lessee  in  tlie  im- 
provement of  the  premises  may  Ite 
considered  in  estimating  the  value 
of  the  matter  in  dispute  Harris 
V.  Barl>er.  li'.t  l.  S.  366,  32  L.  ed. 
607.  In  a  proceeding  to  recover  sum- 
nuiry  possession  of  mortgaged  prop- 
erty held  by  a  tenant  of  the  mort- 
gagor, the  value  of  tlie  defendant'.s 
leasehold,  not  that  of  the  land,  was 
hold  to  be  that  of  the  matter  in  dis- 
pute. Willis  V.  Kastern  Tr.  &  B. 
Co..  167  r.  S.  76,  42  L.  ed.  83. 
Where  the  plaintilT  sought  to  re- 
view a  judgment  giving  it  posses- 
sion of  land  upon  -the  payment  of 
money  which  was  awarded  to  the; 
defendant,  the  latter  sum,  not  the 
vahie  of  the  land,  was  the  value  of 
the  matter  in  dispute.  Pittsburg 
I..  4  C.  Works  V.  State  Xat.  Bank, 
1.34  I".  S.  626.  and  24  L.  ed.  270. 
In  a  suit  of  trespass  quare  clmifium 
fref/it  and  fir  bonis  anportntis,  the 
amount  of  the  judgment  for  the 
value  of  ore  taken  from  the  land 
wan    tlu-    value    of    the    matter     in 


dispute,  not  the  value  of  tlie  land, 
w  iiere  neither  party  set  up  title, 
ailiiough  tlie  judgment  might  col- 
laterally all'ect  the  title.  N.  J. 
Zinc  Co.  V.  Trotter.  108  U.  S.  564, 
27  1..  ed.  828. 

38  Miss.  &  Mo.  R.  Co.  V.  Ward,  2 
JJhuk,  485,  17  L.  ed.  311;  Market 
Co.  V.  Hollman,  101  U.  S.  112,  25 
L.  ed.  782.  In  a  suit  to  enjoin 
the  issue  of  iininicipal  bonds,  the 
jurisdictional  aiiioiint  is  not  the 
amount  of  the  whole  issue  sought  to 
be  enjoined,  but  the  amount  of  ta.xos 
wliich  the  complainant  would  be 
compelled  to  pay  for  interest  and 
a  sinking  fund.  El  Paso  Water  Co. 
V.  El  Paso,  152  U.  S.  157,  38  L.  ed. 
3!J6;  Colvin  v.  Jacksonville,  158  U. 
S.  456,  39  L.  ed.  1053.  (7/.  Elliott 
V.  Sackett,  108  U.  S.  132,  27  L.  ed. 
678.  In  a  suit  to  enjoin  an  associ- 
ation of  railway  companies  froin 
enforcing  a  joint  agreement  in  vio- 
lation of  tho  inteistate  commerce 
law,  allegations  that  the  daily  in- 
terstate shipments  thereunder  ex- 
ceeded in  value  .$1,000,  and  that 
free  competition  would  cause  great 
losses  and  possibly  finaiK'ial  ruin 
to  the  defendants,  were  held  to  be 
sufficient  to  show  that  the  value  of 
the  matter  in  dispute  exceeded  $1,- 
000.  V.  S.  V.  Trans-Missouri 
Freight  Ass'n,  166  U.  S.  290,  41  L. 
ed.  1007.  But  see  El  Paso  Water 
Co.  V.  EI  Paso,  152  U.  S.  157,  38  L. 
ed."396. 


§  (i96] 
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below,  if  the  matter  in  dispute  as  to  either  exceeds  the 
statutory  amount,  jurisdiction  of  the  appeal  will  be 
sustained. ^^  In  a  suit  to  compel  an  executor  to  account 
for  certain  assets,  the  value  of  plaintiff's  interest  in 
such  assets,  not  the  value  of  the  assets,  is  that  of  the 
matter  in  dispute.*"  Where  a  number  of  plaintiffs  claim- 
ijig  under  the  same  title  and  having  a  common  interest  in  the 
relief  sought,  unite  in  a  suit,  the  adverse  party  having  no  inter- 
est in  the  apportionment  or  distribution  of  the  amount  recovered 
amono-  tiiem,  their  united  interests  constitute  the  matter  in  dis- 
])ute.*^  Where  a  suit  is  brought  by  one  for  liimself  and  all 
others  jointly  interested,  the  aggregate  interest  of  those  who 
join  with  him,  not  that  of  the  whole  class,  constitutes  the  dis- 
])uted  matter.*^  "Where  several  persons  join  in  one  suit  to  assert 
separate  and  distinct  interests,  and  these  interests  alone  are  in 
dispute,  their  interests  upon  appeal  are  considered  sepa- 
rately, and  the  amount  of  the  interest  of  each  is  the  limit  of  the 
appellate  jurisdiction,  even  when  they  sue  in  behalf  of  them- 
selves  and    all    others   similarly   interested.*'      Distinct   judg- 


39Sliai)piri<)  v.  Goldberjr.  192  U. 
S.  -r^-Z.  4S   L.  <•(!.  419. 

40  Miller  V.  Clark.  138  U.  R.  223. 
34  L.  ed.  96(5.  So  held  of  a  suit  liy 
a  jiulgiiicnt  creditor  to  set  aside  an 
insolvent  assi^^nnient  and  for  an  ac- 
countiii}.'.  Hollander  v.  Fechheinier, 
162  U.  S.  326.  40  1..  ed.  98."). 

410ihson  V.  Sluifcldt.  122  V.  S. 
27,  30,  .30  L.  ed.  108;i.  10S4.  per 
Gray,  J.;  Estes  v.  Gunter.  121  I'.  S. 
183,  30  L.  f'd.  884:  Shields  v.  Thom- 
as, 17  n.)\v.  :!,  ir.  L.  ed.  93;  Market 
Co.  V.  Moll  man.  101  V.  S.  112.  2r, 
L.  ed.  782;  Davies  v.  Coil)iii.  112 
U.  S.  30,  28  L.  I'd.  627:  Friend  v. 
Wise.  Ill  r.  S.  797.  28  L.  ed.  602. 
So  held  of  an  action  to  recover  dam- 
ap«'S  for  cansiii^r  d<atli  where  the 
damages  were  divided  amoiij:  sever- 
al next  of  kin.  Tc'xas  &  j'ae.  Ky. 
Co.  V.  f;entry.  Hi''.  C  S.  3.'):i,  11  I,, 
ed.  ISO.  So  held  of  a  jndjiment 
afiainst  several  defenilants  jointly 
for  1  hi"  jiossessinn  nf  neveral    parcels 


of  land.  Friend  v.  Wise.  Ill  I  . 
S.  797.  28  L.  ed.  602.  But  see 
Chamberlain  v.  Browning,  177  I'. 
S.  605.  44  L.  ed.  906. 

42  ]5rncc  V.  Manchester  &  K.  1\. 
Co..  117  V.  S.  .514.  .516.  29  1..  ed. 
990,  991:  TIandley  v.  Stntz.  137  (' . 
S.  366.  34  L.  ed.  TOIi.  T.iit  sec  liiiou 
Haid<  of  Chicago  v.  Kansas  (  ity 
Hank.  136  V.  S.  223.  34  I.,  ed.  341: 
'riipino  v.  La  Compania  (ileneral  de 
Tahacos  de  Filipinas.  214  l'.  S.  26S. 
;53   L.   ed.   992. 

43(iil,son  V.  Sluifcldt.  122  V.  S. 
27.  34.  .SO  L.  ed.  1083.  lOSO.  per 
<ii'a\'.  .1.:  Seaver  v.  I'igelows.  .5 
Wall.  208.  18  L.  ed.  .595;  lUissell  v. 
Stansell.  105  U.  S.  303.  26  L.  ed. 
<IS9:  (  liallirld  V.  iinyle.  Ht.5  ['.  S. 
231.  26  I.,  ed.  944:  Ailams  \.  Crit- 
f.-n<l.-i!,  imi  r.  S.  57(>.  27  L.  ed.  99: 
S<'li\\cd  V.  Smith.  Kiti  C.  S.  188.  27 
I.,  ed.  1.56:  I".  L.  &  Tr.  Co.  V.  Water- 
man. 106  I'.  S.  26.5,  27  1..  c(l.  115; 
ila^sall    \.    Wilcox.    115    V.    S.    598, 


L'444 


NVKITS    OK    KICKoi;    AND    AITKALS. 
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HUMUS  in  favor  of  or  iii::iiiist  scpmnlr  ii;iilifs.  :ilth(m,i;li  in  the 
saiiu-  ri't'onl.  ciimiot  ho  jniiicl  when  (h'lci-iniiiiiig  the  jurisdic- 
tit*!!.**  Where  a  man  ohiaiiied  a  ihci'ee  i\>v  the  pavmeiit  of 
two  sinns  of  nii>nev  lo  him  hv  the  same  persons,  one  to  be  re- 
tained l>v  him  foi-  his  own  heiietit.  the  other  to  he  hehl  h_y  him 
as  tnisteo  for  others,  the  aiiiiregato  of  the  two  smns  was  liehl  to 
h«>  the  valno  of  the  matter  in  dis]Mir(\**  When  there  is  an  apfK^d 
of  which  the  eonrt  has  juristlietion  and  whieh  opens  the  whok" 
ease,  a  eross-appeal  whieli  involves  less  than  the  jurisdictional 
anioimt  mav  also  he  entertained.^''  Wiiere  the  valne  of  the 
nnitter  in  disj)nte  does  not  appear  npon  the  record,  afiidavits 
npon  this  point  mnv  he  tiled  either  in  the  inferior  court  or  in 
the  sn]>renie  appellate  court.*'     When  filed  in  the  inferior  court 


:i!i  L  I'll.  504;  Fourtli  Nat.  li&uk  v. 
Stout.  113  r.  S.  684,  28  L.  ed.  1152; 
Stewart  v.  Dunliain.  ll.'i  U.  S.  61, 
2!t  L.  ed.  .320:  Paving  Co.  v.  Mul- 
ford.  100  r.  S.  147,  25  L.  ed.  591; 
/v".r  parte  Plicenix  Ins.  Co.,  117  U.  S. 
-•{67.  29  L.  ed.  92.3;  Wheeler  v.  Cloyd, 
1.34  r.  S.  537,  33  L.  ed.  1008; 
I'nion  Bank  of  Chicago  v.  Kansas 
Cit5'  Bank,  136  U.  S.  223,  34  I.,  ed. 
341:  Smith  M.  P.  Co.  v.  McGroarty, 
130  U.  S.  237,  34  L.  ed.  34(5;  Clay 
V.  Field,  138  U.  S.  464,  470.  480,  .34 
L.  ed.  1044,  1049,  per  Mr.  .Justice 
P.radley:  "Tlu'  general  principle  ob- 
served in  all  cases  is  that  if  several 
persons  be  joined  in  a  suit  in  equity 
or  adniiralty.  and  liave  a  common 
and  undiviilcd  interest,  though  sep- 
arable as  between  themselves,  tlie 
amount  of  their  joint  claim  or  li- 
ability will  be  the  test  of  jurisdic- 
tion: but  where  tlieir  interests  are 
distinct,  and  they  are  joined  for 
the  sake  of  convenience  only,  and 
Ix-cause  they  form  a  class  of  par- 
ties whose  rights  or  liabilities 
arose  out  of  the  same  transaction. 
or  have  relation  to  a  common  fund 
or  mass  of  property  sought  to  be 
administered,  such  distinct  de- 
mands  or   liabilities   cannot   be   ag- 


gregated togetlier  for  tlie  purpose 
of  giving  this  court  jurisdiction 
by  ai)peal,  l)ut  cacli  must  stand  or 
fall   by    itself  alone."     Svpra,   §    17. 

44Tupino  V.  La  Compania  Genei'al 
de  Tabacos  de  Filipinas,  214  U.  S. 
268.  Where  different  claimants  ob- 
tain a  decree  in  their  favor  for  sums 
to  be  paid  separately  to  each  of 
them,  the  largest  amount  thus  de- 
creed is  the  value  of  the  matter  in 
dispute.  Ex  parte  Baltimore  &.  O. 
R.  Co.,  106  U.  S.  5,  27*L.  ed.  78; 
The  Nevada,  106  U.  S.  154,  27  L.  ed. 
140. 

*5  The  Propeller  Burlington,  137 
U.  S.  386,  .390,  34  L.  ed.  731,  732. 
See  Ilawley  v.  U.  S.,  108  U.  S. 
543.  27   L.  ed.  820. 

46  Walsh  V.  Meyer,  111  U.  S.  31. 
28  L.  ed.  338;  U.  S.  v.  Mosby,  133 
U.  S.  273,  33  L.  ed.  625. 

47  Wilson  V.  Blair,  119  U.  S.  387, 
30  L.  ed.  441;  Street  v.  Ferry,  119 
U.  S.  385,  .30  L.  ed.  439;  Gilbson  v. 
Slmfeldt,  122  U.  S.  27,  .30  L.  ed. 
1083;  Roura  V.  Government  of  the 
Philippine  Island,  218  U.  S.  386,  54 
L.  ed.  1080.  For  a  case  where  the 
afiidavits  were  held  not  to  be  suffi- 
cient, see  Enricjue/  v.  Enriquez,  222 
U.  S.  127,  56  L.  ed.  124. 
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they  must  be  sent  v/ith  the  record.*^  The  burden  of  proof  is 
upon  the  plaintiff  in  error  or  appelhint.*^  A  finding  or  a  state- 
ment upon  the  subject  in  an  order  of  the  court  below  is  given 
o-reat  wei2,ht,*"  but  is  not  conclusive. 

§  697.  Parties  to  writs  of  error  and  appeals.  All  par- 
ties on  the  record  who  are  injuriously  affected  by  a  final  judg- 
ment or  decree  may  appeal  or  sue  out  a  writ  of  error.  An  inter- 
venor  has  the  right  of  appeal  from  a  final  decree,  judgment,  or 
order  by  which  he  is  injuriously  affected.^  A  person  injuriously 
affected  by  a  decision  may  be  allowed  to  intervene  for  the  pur- 
pose of  taking  an  appeal  or  writ  of  error ;  even  to  review  an  ap- 
plication for  a  mandamus.^  A  purchaser  at  a  foreclosure  sale 
has  a  right  to  appeal  from  an  order  by  which  he  is  injuriously 
affected.^     The  cases  in  which  a  receiver  can  appeal  have  been 


48  ailson  V.  Blair,  119  U.  S.  387, 
.30  L.  ed.  441 ;  Davie  v.  Heyvvard,  33 
Fed.  93;  Rector  v.  Lipscomb,  141  V. 
S.  557,  35  L.  ed.  857. 

M  Johnson  v.  Wilkins,  116  U.  S. 
392,  29  L.  ed.  671;  Wilson  v.  Blair, 
119  U.  S.  387,  30  L.  ed.  441. 

60  Gage  V.  Pumpelly,  108  U.  S. 
164;  27  L.  ed.  668;  Potts  v.  Hollon, 
177  U.  S.  365.  44  L.  ed.  808;  Rod 
River  Cattle  Co.  v.  Needham,  137  V. 
S.  632,  34  L.  ed.  799.  It  seems  tiiat 
where  such  a  finding  or  order  was 
made  upon  conflictinfj  affidavits  he- 
low,  new  affidavits  oaiiiiDt  he  filed  in 
the  Supreme  Courts.  Ibid.  Cf. 
Mnelle  v.  Sherwood.  148  V.  S.  21. 
37   L.  ed.  350. 

§  697.  1  i:x  jiarte  Jordan.  !I4  1,^ 
■S.  248,  24  L.  ed.  123;  Krippondorf 
V.  Hyde.  110  I'.  S.  27(!.  28  L.  ed. 
145;  Williams  v.  Morgan.  Ill  f. 
S.  684,  28  L.  ed.  5.59;  rfassall  v. 
^Vik•ox,  115  U.  S.  598.  29  L.  ed. 
504:  Savannah  v.  Jessup.  lOd  ['. 
S.  563,  27  L.  ed.  270;  1  utile  v. 
Claflin.  C.  C.  A.,  88  Fed.  122;  Ife 
Michigan  C.-nt.  U.  Co.,  C.  C,  A., 
124  Fed.  727.  i'lie  right  to  appeal 
from   an  order  denying  tlie   right  to 


intervene  is  discussed  supra,  §  259; 
Ex  parte  Cutting.  94  V.  S.  14,  24 
L.  ed.  49;  Buel  v.  Farmers'  L.  & 
Tr.  Co.,  C.  C.  A.,  104  Fed.  839: 
Reid  V.  Judges  of  Circuit  Court, 
C.  C.  A.  175  Fed.  774.  A  State 
which  has  refused  to  intervene  in, 
or  to  become  a  party  to,  a  suit 
affecting  property  in  which  it 
claims  an  interest  cannot  appeal. 
Georgia  v.  Jesup,  106  U.  S.  458. 
27  L.  ed.  216;  South  Carolina  v. 
Wesley,  155  U.  S.  542. 

A  party  does  not  lose  his 
right  to  review  an  order  l)e- 
eause  ])i-oeeedings  are  jiending 
against  him  for  contempt  in  dis- 
obedience to  the  same.  Exploration 
Mercantile  Co.  v.  Pacific  H.  ft  S. 
Co.,  C.  C.  A.  177  Fed.  825.  Cf. 
■i   251    .SI/ />/■'/. 

2  /'.'.r  parte  i-'irst  Xut.  l!aiik  of 
Chicago,  207  U.  S.  61,  65,  52  !..  ed. 
Hi:;.   105. 

3  lie  can  appeal  from  an  order 
refusing  to  cuntiirn  tlie  sale  or  set- 
ting it  aside.  Magann  v.  Segal 
(C.  C.  A.).  92  Fed.  252.  Se.-  Da- 
vis V.  Mercantile  Tr.  Co.,    152  V .  S. 

590,    38    L.    ed.    563.      'Jhus.    when 
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luTfinlK't'tU-t'  •h'Sfril'ril."'  A  |i:ii'ly  l.>  ;i  suit  iii;iv  ;i[»|umI  iVoiii  a 
lilial  <>r»lrr  \>v  tli-cTt'c  liv  wliidi  liis  ;i|i|ilic;il  ioii  in  c. impel  ;i  ri'- 
ifiviT  lo  accoiiiil  lor  (H'  |t;iv  nvi  r  iiiniicv  or  (l(li\(  r  in'opcrt  v  to 
liiiii  has  lu'fii  (Iciiifd  ;  ;inil  llic  rcccixcr  is  :i  jirMpcr  |t;ii'lv  rcspdiid 
vul  to  sufli  an  appeal.*  It  seems  that  a  |)iir('haser  nl  the  riiihts  of 
a  partv  injuriouslv  alVcctcil  may  take  an  appeal. "^  I'ei-sons  wlio 
havt>  I'diitrihutcd  to  the  twpeiise  of  a  defense,  althoiiiih  iiol  |)ar- 
lies.  wero  aHowinl  to  apjx'al  in  the  name  (d  the  nomimd  d(d'('nd- 
aiits  without  the  i'ornnil  consent  n(  the  hitter  when  the  decree 
had  weiiiht  as  a  preeech'nt  aiiainst  lhem7  An  imh^ninitor 
vouched  in  to  (hd'end  a  suit  has  heeii  allo\ve(l  to  sne  out  a  wi'it 
of  error.'     Where  an  alien  had   heen  discharged  from  extradi- 


iiiil  lomliuled  by  tlie  tonus  of  the 
M»h'.  or  of  the  order  or  decree  uii 
drr  wliii'li  tlie  sale  was  made,  lie 
may  appeal  from  a  suhseiiueiit  final 
order  or  deerce  which  determines  in 
what  securities,  if  of  diverse  value, 
his  bid  shall  be  made  good,  Knee- 
land  V.  Am.  L.  &  Tr.  Co..  1.36  U.  S. 
S!>.  fl,"..  :i4  L.  ed.  379,  .382 ;  or  the 
amount  of  compensation  for  trus- 
tees or  ©thers,  Williams  v.  ^lor- 
pan.  Ill  r.  S.  684,  28  L.  ed.  559; 
or  the  validity  and  amount  of 
claims  by  interveners  oi'  others, 
which  he  has  agreed  to  pay  before 
the  amount  was  adjusted.  Knee- 
land  V.  Am.  L.  &  Tr.  Co.,  136  V. 
S.  89.  95,  3  L.  ed.  379,  382;  Louis- 
vill.-.  E.  &  St.  L.  K.  Co.  V.  Wilson. 
138  L".  S.  501,  505.  34  1..  ed.  1023, 
'025.  He  should  be  iiKKle  a  party  to 
an  ap]>eal  from  an  order  affecting 
his  bid  or  denying  a  motion  to  set 
aside  the  sale.  Davis  v.  Mercantile 
Ir.  Co.,  152  U.  S.  590,  38  L.  ed.  563. 
A  purchaser  cannot  appeal  from  a 
<lecree  t-stablishing  the  validity  of  a 
receivers'  certificates,  or  other 
claims,  which  he  lias  agreed  to  pay 
without  reserving  the  right  to  con- 
tent their  validity.  Swann  v. 
Wright's  Kx'r,  110  L'.  S.  590,  28 
L.   >■<].   2.52:    8upra.   §   243.      A   Cir- 


cuit Court  of  Apjieals  refused  to 
take  judicial  notice  of  tlie  fact  that 
an  appi'liaiit  wlio  called  himself  a 
'■]iurcliasiiig  trustee"  had  bought 
the  |H()peity  when  the  transcript 
did  not  show  it.  Fitzgerald  v.- 
Evans  (C.  C.  A.).  49  Fed.  426; 
SDpra,  %  329. 

^Hiipra,  §§  311,  325.  See  Rust  v.. 
I'nited  Waterworks  Co.  ( C.  C.  A.), 
70  Fed.  129. 

5  Hovey  v.  McDonald.  109  l".  S. 
150,  155,  27  L.  ed.  888,  889.  A 
clainiaiit  who  has  been  gr;iiited 
leave  to  (lie  a  jii'tition  for  the  sur- 
render of  the  property  has  such  a 
right  of  apjieal.  Dexter  llorton 
Nat.  Bank  v.  Hawkins,  C.  C.  A.. 
190    Fed.   924. 

6  Andrews  v.  111.  Xat.  Foundry 
&  W  Works  (C.  C.  A.),  .36  L.R.A. 
139,  76  Fed.  KiO:  s.  c.  ( C.  C.  A.), 
30  L.R.A.  1.5.3,  77  Fed.  774.  As  to^ 
a  substituted  receiver's  I'iglits.  see 
Bowden  v.  .lolinson.  107  V.  S.  251,. 
27    L.  edr  386. 

7  Andrews  v.  'riiuni  ( C.  C.  A.), 
(i4  Fed.  149:  s.  c.  (C.  C.  A.).  07 
Fed.  91;  Cf.  Hunt  v.  Oliver.  109 
I'.  S.   177.  27   L.  ed.  897. 

SRobb  V.  Security  Trust  (  o.  (C. 
C.   A.)-,   121    Fed.   460. 
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tidii  bv  rho  writ  of  Jiaheas  curpHs.  the  consul  of  the  liovernmeiit 
that  sought  the  extradition  wijs  allowed  to  take  an  appeal.^ 
Otherwise  no  one  but  a  party  to  the  record  has  the  right  to  an 
appeal  or  a  wi-it  of  error.^"  And  a  party  cannot  appeal  from  a 
decree  ov  jndgnicnt  which  does  not  injurionsly  affect  liini.^^  An 
a])peal  or  writ  of  error  cannot  be  nuiijitained  in  the  name  of  a 
vessel ;  it  must  be  in  the  name  of  a  person  interested  in  tlu^  ves- 
sel.^^  The  friends  of  a  party  who  is  imprisoned  cannot  sue  out 
a  writ  of  error  in  his  name  without  his  authority  ;^^  l)tU  an 
appeal  from  an  order  upon  a  writ  of  habeas  corpus  remanding 
a  [ji'isoner  who  is  charged  with  lunacy  may  be  taken  by  his  next 


sornelas  v.  Ruiz,  101  U.  S.  5()2, 
507.  40  L.  cd.  7S7,  789. 

10  Bayard  v.  T.onihard.  9  TTow. 
530,  Hi  ]j.  cd.  •24.1;  I'ayno  v.  Niles, 
20  How.  2 lit.  l.j  L.  cd.  89.");  Ex 
parte  Cockcroft,  104  f.  S.  .-)78.  2(5 
L.  ed.  Sofi;  Giiioii  v.  Liverpool,  L. 
&  G.  Ins.  Co..  109  r.  S.  173.  27 
L.  ed.  895;  Indiana  S.  R.  Co.  v. 
Liverpool,  L.  &  C.  Tns.  Co..  109 
V.  S.  IGS.  27  I-.  ed.  895;  Georgia 
V.  Jesup.  100  U.  S.  458.  27  L.  ed. 
-210;  Routli  Carolina  v.  Wesley,  155 
V.  S.  542,  .30   1..  ed.  2.")4. 

11  Crawsliay  v.  Souttcr,  (!  Wall. 
739,  18  L.  ed.  845:  Brigliain  City 
V.  T.ilt.'c  itaii.-l,  Co.  (C.  C.  A.),  101 
Fed.  85;  T''ler  v.  •hnti^cs  of  the 
Conrt  of  Refjistrati(n).  179  C.  S. 
405.  4.')  I.,  ed.  252:  Lampasas  v. 
Bell.  ISd  r.  S.  270.  45  L.  cd.  527; 
New  (Jrlcans  v.  Einslicimcr.  181  V. 
S.  153.  4.")  L.  ed.  794.  Xortliern 
Union  (;as  (  n.  v.  Mayer,  C.  C.  A. 
174  Fed.  HI  7.  lioldin;,'  tliat  a  city 
had  no  rij;lit  to  appeals  fi-oni  an 
order  dirc(tin<;  the  master,  npon 
tlic  filing  of  a  liotid  iiy  tlic  com- 
plainant, to  repay  to  it  the  deposits 
of  excessive  fees  cnllcctcd  from  cus- 
tomers in  return  for  a  liond.  J5ut 
see  San  I'rain  isco  tJas  &  El.  Co.  v. 
Citv  and   (  ountv  of  San   Francisco, 


104  Fed.  884,  887;  supra,  §  113. 
It  was  fuitlicr  held  that  tiie  gas 
company,  having  no  legal  right  to 
the  money,  could  not  complain  be- 
cause of  the  omission  from  the 
order  of  a  clause  which  it  rciiuost- 
ed.  A  plaintilT  may  sue  out  a  writ 
of  error  to  reverse  a  judgment  in 
his  fa  vol',  because  he  contends  that 
he  should  have  recovered  more.  C 
S.  V.  Dashiel,  3  Wall.  688,  18  L. 
ed.  208.  A  public  oflicer  of  a  State 
I'aiuuit  sue  out  a  writ  of  error  to 
review  the  judgment  of  a  State 
couit  directing  him  to  obey  a  stat- 
ute, whicii  be  claims  to  be  uncon- 
st  itutioMiil.  liiit  by  whicti  he  is  not 
ill  jui-iously  atlected.  Smith  v.  In- 
diana. 191  I'.  S.  138.  48  L.  I'd.  125 
I  w  here  a  county  auditor  was  a 
plaint  ill'  in  error  and  the  .statute 
directed  a  certain  e\cni])tion  from 
the  assessed  valuation  of  i-eal  es- 
tate). No  writ  of  error  will  lie 
1<i  a  dismissal  of  an  indictment, 
although  the  accused  claims  the 
right  to  a  speedy  trial  of  the 
.liarge.      Lewis    v.    f.    S..    2  HI    V.    S. 

lii  1.  .')t    L.  ed.  i;:;7. 

12  The  r.iniis.  !l  Wall.  237.  1!>  (.. 
ed.    020. 

13 /•;.,•  /„;,/,■  Dorr,  3  How.  103, 
n    1,.   ed.   514. 
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tVitMul.'*  An  ;ii'li(:il  liiktii  I'.v  :i  ilislrici  ;iItMiiicv  willhuil  (he 
anthoritv  <•!'  the  .\iinrm'v-(!fiicj-:il  will  It  s\isi;iiiic(l,  it  siilisc- 
.|lU'Utlv  ratilirtl  Itv  \\u-  hill.'f.^*  All  |.;irlii'8  jii;:iiiisl  wIkmii 
ii  jdiiil  jiuliiMiriil  i«r  joint  tUrrco  is  entered,  even  I  hose 
who  liave  (lefaulli'tl  below, ^"^  ninst  join  in  the  writ  of  error  or 
jippenl,  unless  one  or  more,  wlien  asked,  I'cduse  so  to  do.  ;nitl 
>neli  retiuest  and  refusal  aj)|)ear  uj'on  the  record.^'  There  are 
twi>  r»>asons  for  this:  that  the  successful  party  may  ])<•  at  lih- 
t'rlv  to  proceed  in  the  enloreemenl  (d'  his  judiinient  or  di'creo 
auaiust  the  parties  wiio  do  not  desire  to  hav(>  it  reviewed;  ami 
that  the  appellate  tribunal  shall  not  be  re(|uire(l  to  decide  a 
second  or   third   tinu^  the  same  (piestioii  on   the  same  record.^* 


•*  Kiiii:  \.  .MtLi'iUi  Asylum  nf 
Masaiuliusetts  Genoral  Hospital 
(C.  C.  A.),  (54  Fed.  .^2.-). 

15  r.  S.  V.  Curry.  (!  ?To\v.  10(1.  12 
1..  I'll.  :Ui3.  A  motion  to  dismiss 
upon  tlie  ground  tluit  a  State  was 
not  a  party  was  denied  when  it 
appeared  tliat  the  proceeding  was 
actually  begun  and  prosecuted  on 
the  State's  behalf,  the  State  was 
named  in  the  transcript,  and  the 
State's  attorney,  througli  inadver- 
tence, appeared  generally  in  the 
Supreme   Court. 

16  Copland  V.  Waldroii  (C.  C.  A.), 
133    Fed.   217. 

1' Masterson  v.  Herndon.  10 
Wall.  41C..  m  L.  ed.  053;  O'Dowd 
V.  Russell.  14  Wall.  402.  20  L.  ed. 
857:  Williams  v.  liank  of  C.  S.,  11 
\Mieat.  414,  6  L.  ed.  .iOS;  Owings 
V.  Kincannon.  7  Pet.  399,  8  L.  ed. 
727:  Heirs  of  Wilson  v.  Life  &  Fire 
Ins.  Co.,  12  Pet.  140,  9  L.  ed.  1032: 
Hardee  v.  Wilson.  14G  U.  S.  179, 
36  L.  ed.  933;  Inglehart  v.  Stan- 
bury,  151  U.  S.  68,  38  L.  ed.  76; 
Sipperley  v.  Smith,  155  U.  S.  86, 
39  L.  ed.  79;  Beardsley  v.  Arkansas 
L.  Ry.  Co..  158  V.  S.  123.  39  L.  ed. 
919;  Estis  v.  Trabue.  128  I'.  S.  225, 
32  L.  ed.  437;  Feibelman  v.  Pack- 
ard.   108   V.   S.    14.   27    L.   ed.   634; 


lluliorst  V.  iliunburg  Am.  P.  Co., 
148  U.  S.  202,  37  L.  ed.  443;  Nash 
V.  Harshman,  149  U.  S.  263.  37 
1..  ed.  727;  St.  Louis  Un.  El.  Co. 
V.  Nichols  (C.  C.  A.),  91  Fed.  832; 
Dodson  V.  Fletclier  ( C.  C.  A.),  78 
Fed.  214;  s.  c.  (C.  C.  A.),  79  Fed. 
129;  Hook  v.  Mercantile  Tr.  Co. 
(C.  C.  A.),  95  Fed.  41;  Grand  Id. 
&  W.  C.  R.  Co.  V.  Sweeney  ( C.  C. 
A.),  95  Fed.  396;  Humes  v.  Third 
Nat.  Bank  (C.  C.  A.),  54  Fed.  917; 
Hedges  v.  Seibert  C.  0.  C.  Co.  (C. 
C.  A.),  50  Fed.  043;  Loveless  v. 
Ransom  (C.  C.  A.).  107  Fed.  620: 
.lolmson  V.  Trust  Co.  of  America 
(C.  C.  A.).  104  Fed.  174;  Ayres 
V.  Polsdorfer  ( C.  C.  A.).  105  Fed. 
737;  Fitzitatrick  v.  Graham  (C.  C. 
A.),  119  Fed.  353;  Bulte  v.  Igle- 
heart  Bros.  (C.  C.  A.),  137  ed. 
492;  Port  V.  Schloss  Bros.  &  Co. 
(C.  C.  A.),  149  Fed.  731;  Maytin 
V.  Vela.  210  U.  S.  598,  54  L.  ed. 
632;  Provident  Life  &  Tr.  Co.  v. 
Camden  &  T.  Ry.  Co.,  C.  C.  A.  177 
Fed.  854;  Ibbs  v.  Arclier,  C.  C.  A. 
185  Fe<d.  37;  Ireton  v.  Pennsylvania 
Co.,  C.  C.  A.  185  Fed.  84. 

18  But  see  Cox  v.  V.  S.,  6  Pet, 
172,  8  L.  ed.  359:  Mastersnn  v. 
Herndon,  10  Wall.  416,  19  L.  ed. 
95.^ 
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The  funual  practice  uixni  a  writ  of  error  in  siu-li  a  case  is  for 
the  party  Avho  wishes  the  benefit  of  the  writ  to  obtain  a  summons, 
bringing  the  party  jointly  interested  with  him  before  the  court, 
and  if  the  latter  then  refuses  to  join  in  the  writ  of  error,  to  enter 
an  order  or  judgment  of  severance,  whereby  the  moving  party 
can  sue  out  the  writ  alone. ^^  Thereupon  the  party  who  refuses 
to  join  is  estopped  from  taking  out  a  writ  of  error,  and  the  court 
below  can  execute  the  judgment  so  far  as  it  can  be  executed 
against  him,  despite  a  supersedeas  obtained  by  the  other. 
Xow.  how^ever,  such  a  technical  proceeding  is  no  longer  neces- 
sary ;  and  when  the  record  shows  that  one  of  the  parties  jointly 
affected  has  been  notified  in  writing  to  appear  and  j(jin  in  the 
appeal  or  writ  of  error,  and  has  failcMl  to  appear,  or  appeared 
and  refused  to  join,  the  court  should  on  that  gnnmd  grant  an 
ai^peal  or  writ  as  to  his  own  interest  to  the  party  who  seeks 
it.^^  A  statement  in  the  petition  for  the  appeal,  that  the  other 
])artv  jointly  affected  refuses  to  join  in  the  appeal,  is  insuffi- 
cient.^^ Wliere  the  appeal  is  allowed  in  open  court,  there  need 
be  no  smnmons  or  severance.*^'  Where  all  the  parties  are  joined 
in  the  writ,  the  omission  of  some  of  them  from  the  petition  is 


19  2  Brooke's  Ahr.  23S.  tit.  ?^mn- 
nions  and  Severance:  Todd  v. 
Daniel,  10  Pet.  521,  10  L.  ed.  10.-)4: 
Master.son  v.  llcnidon,  Id  Wall.  41(;. 
417,  418,  10  L.  ed.  OoS,  9.54:  llanlrc 
V.  Wilson,  146  U.  S.  179.  181,  ;3(i 
L.  ed.   933.   934. 

20  1 1, id. 

21  Masterson  v.  Iliiiidnii.  10 
W':\]\.  41(;.  1!'  L.  «ii.  9.13:  O'Dowd 
V.  Kii.-scll.  14  Wall.  402.  3(1  L.  ed. 
9;!3:  ilaidce  v.  \\'ils()n.  14(i  T.  S. 
]79.  ISd.  3(i  I-.  ed.  933:  Karniers' 
L.  &  Tr.  Co.  V.  MeClure  (C.  C.  A.), 
78  l-'ed.  211.  Tlie  licensee  of  a 
patent,  with  tiie  (xelnsive  rifflit  over 
a  certain  'I  ciritory.  may  appeal 
from  an  adverse  decree  in  a  s\iit 
broiif,'"'it  Ity  liini  as  co-eoniplainant 
witli  till'  patentee,  altlioii.i.'li  tli<' 
patentee  refnses  to  join  in  tlie  ap- 
peal,     provided      that      lie      lias      the 
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patentee  summoned  and  liis  refusal 
to  join  entered  in  the  record.  Kx- 
celsior  Wooden  Pipe  Co.  v.  Seattle 
(C.  C.  A.).  117  Fed.  140.  A  judge 
w  iio  lias  obeyed  an  ordei-  for  a  man- 
damus is  not  an  indispensable 
party  to  a  writ  of  ei'ror  from  the 
same,  obtained  by  parties  who 
lia\e  been  alluwcd  t<>  intervene  for 
that  i)ur|)ose,  when  he  has  refused 
to  join  with  them.  E.r  parte  First 
Nat.  r.aiik  (if  Chicago,  207  V.  S.  (il, 
.')2   I.,  ed.   103. 

22  Masterson  v.  TTerndon,  10 
Wall.  4  1(1.  19  L.  ed.  9.">3 :  Hardee 
V.  Wilson.  14(1  U.  S.  17!>.  180,  3f) 
L.  ed.   !I33. 

23  McXulta  V.  West  Chicago  I'ark 
Cum'rs  (C.  C.  A.),  99  ['vd.  328; 
.(aines  II.  Itice  Co.  v.  I.ibbey  (C. 
C.  A.).  105  Fed.  82.");  King  v. 
'riKimps.m    (C.  C.  A.),   110  Fed.  319. 
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iiiiumtiM-ijil."  The  iiirlusiou  ;is  plaiiiti  ll's  in  cn-or  of  pci'i^oii-^ 
will,  arc  ii«'i  parlies  In  llie  aelioii  does  iiol  \iliale  the  wi'it  it  all 
tlie  noei'ssarv  parties  uuile  in  llie  same.  Where  the  record 
shows  that  there  are  olhci'  paiiies  lo  ihc  jndiiineiil  joiiillv  in- 
terested with  ihe  phiiiilitV  in  cri-oi\  who  ha\'e  uol  joined  in  the 
writ  t)t"  error,  and  who  lia\c  not  hcen  sci'ved  witli  notice  ot  the 
j>nK'oe(liMii"s  in  eri'or.  ihe  appeihiie  ctmrt  mav  oi  its  own  motion 
dismiss  th«-  writ  wilhonl  giving  h'ave  to  hrini;-  them  in  hv  an 
aniciKhnent  i'*^  alihoiiiih  it  seems  thai  in  an  ext I'aordinary  case 
ie«vc  so  to  amend  mav  he  iiiven  after  the  lime  to  sne  out  a  new 
writ  of  I'rror  has  expirech'^'  An  api)earance  without  the  per- 
mission of  tlie  ei>urt  after  thi^  tini(>  to  ap]ieal  has  e\j)ired  (h)es 
Mot  ruw  a  defect  ari>inu  tVoui  tlie  failure  of  an  indispensahU' 
partv  to  join  in  the  appeal.^*  W'Ikm-c  the  time  to  ai)peal  for 
one  of  those  i\)inily  inti'vested  ha<l  expired,  it  was  hehl  that  the 
others  could  iioi  ap]>eal  without  him.^^  A  defeiuhint  whose  in- 
terest is  separate  from  that  of  the  others  imxy  a])])eal  or  hrini;- 
error  without  thiin.^"     All  parties  to  the  suit,  including  inter- 


24  Kitzpatrick  v.  Craliam  (C.  C. 
A.I.    119    I'Vd.   353. 

25  lliomas  V.  (Jri'on  County  (C 
(  .  A.).    14(i   Fed.  !)G!). 

26  Kstis  V.  Tralnie.  128  I'.  S.  22;5, 
.{2  L.  ed.  437:  Mason  v.  V.  S.,  13(5 
I  .  S.  oSl,  34  !..  cd.  .j4.');  Doian 
V.  Jciining.s.  13!»  I  .  S.  385.  35  I,. 
od.  217.  Tlie  aj)|)('llate  foiu-t  will 
not  ijrcsunie  that  there  are  jtarties 
not  named  in  tlie  record,  although 
some  of  the  defendants  in  ei  ror  are 
descrilied  as  "Coniing  &  Co."  Ciiin- 
l.ei  V.  I'itkiii,  1  13  r.  S.  545,  2.S  I,, 
cd.  112S.  The  objection  may  be 
raised  at  any  time.  I>ovele.ss  v. 
Hansom  (C.  C.  A.).  107  Fed.  ()2(). 
Hut  see  Central  L.  &  Tr.  Co.  v. 
Cami)i>ell  Com.  Co.,  173  C.  S.  84, 
43   ],.   <•(!.   (123. 

27  Inland  &  Seaboard  C.  Co.  v. 
Toison,  130  C.  S.  572,  34  L.  ed. 
53».  Hut  .see  Kstis  v.  Trabue,  128 
r.  .S.  225.  231),  .'{2  L.  ed.  437:  Cop- 
land V.  \\ a  Id  I  on  ((.  C.  A.),  133 
Fed.   217. 


28  Coiisuiiu'i"'s    Cotton    Oil    Co.    v. 
Nichol    (C.  C.  A.),   120  Fed.  818. 

29  Ayres  v.  Polsdorfer    (C.  C.  A.), 
105   Fed.  737. 

30  Brewster  v.  Wakefield,  22 
How.  118,  16  L.  ed.  301;  Cox  v. 
r.  S..  0  Pet.  172,  8  L.  ed.  359; 
Forgay  v.  Conrad.  0  How.  201,  12 
L.  ed.  404:  (iermain  v.  Mason.  12 
Wall.  259,  20  L.  ed.  392:  llaiirick 
V.  Patrick.  119  U.  S.  156,  30  L.  ed. 
396:  (  ity  Nat.  Bank  v.  Hunter. 
129  r.  S.  557,  574.  32  f..  ed.  752: 
Cilfillaii  V.  McKcc.  159  l".  S.  303. 
40  I.,  ed.  161  :  Winters  v.  V.  S., 
207  C.  S.  564,  52  L.  cd.  340  (a  suit 
for  trespass  where  the  bill  did  not 
state  whethei'  tin-  tres])asses  were 
joint  or  several  and  the  answer  of 
the  appellants  averred  separate 
rigiits,  inteiH'st  and  action  upon 
their  part).  (oas-  v.  Ilavenieyer 
(C.  C.  A.).  53  Fed.  174:  Hall  v. 
(iambrill  ( C.  C.  A.).  92  Fed.  32: 
Mercantile  1  r.  Co.  v.  Kiinawha  & 
O.   Ry.   Co.    (C.   C.   A.),  58   Fed.   6; 
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voiiors.  whu  would  be  injuriously  affected  by  a  reversal  of  a  de- 
cree must  be  made  respondents  to  an  appeal  therefrom  ;^^  even, 
it  seems,  when  they  have  not  appeared  after  the  service  of 
]jrocess  upon  them.^^ 

But   not    ])arties  below   who   have   no   interest   in   maintain- 


ing o 


r  reversing  the  decree.^^     Stakeholders  who  claim  no  inter- 


(.'rand  Id.  &  W.  C.  TJ.  (  o.  v.  Swopney 
(C.  C.  A.).  103  Fed.  342:  l.oiiis- 
villo,  N.  A.  &  C.  r>y.  Co.  v.  Pope 
(C.  ('.  A.),  74  Foil.  1;  ALsoj)  v. 
Oomvay,  C.  (.  A.  188  Fed.  .iG8; 
Lamon  v.  Spccr  Hardware  Co.,  C. 
C.  A.  198  Fed.  4.'33.  overniliiig  S. 
C,  C.  C.  A.  11)0  Fed.  734.  Ill  C. 
C.  A.  462,  a  suiiiinary  judynicut 
against  principals  and  sureties  un- 
der a  supersedeas  bond.  W'liere 
judgment  in  an  aetion  of  trespass 
was  rendered  against  one  defendant 
by  default,  and  against  the  otiier 
upon  a  plea,  it  was  held  tliat  the 
latter  could  bring  a  writ  of  error 
alone.  Maeker  v.  Thonu\s.  7  Wheat. 
530,  5  L.  ed.  ol.").  Trustees  of  a 
railroad  mortgage,  wlio  have  been 
joined  with  the  railroad  company 
as  defendants  to  a  bondliolder's 
foreclosure  >uit  in  wliich  tiiey  have 
no  j)ersonai  interest,  need  not  be 
joined  with  the  railroad  company 
on  an  ap|)eal.  Railroad  Co.  v. 
Johnstm.  l.->  Wall.  S.  21  L.  ed.  118. 
See  also  .Marcliaiul  v.  I.ivandais.  127 
r.  R.  77.>.  32  I.,  ed.  324.  Parties 
wlio  hiive  acipiired  licTis  siibse(pieiit 
to  a  mortgage  need  not  join  in  a 
'forecdosure.  Hrewster  v.  Wakctield. 
22  How.  lis.  Hi  I.,  ed.  301.  An  in- 
solvent railroad  company  nei'd  not 
jiMM  in  all  ai)i)eal  from  so  much  of 
a  decree  as  disti'ibntes  flic  proce(>ds 
of  a  foreclosure  sale.  iliiidi'c  v. 
Wilson.  14ii  I  .  s.  17!).  3(!  T,.  i<\. 
033;  Galveston.  II.  &  X.  I!y.  Co.  v. 
House  (C.  C.  A.).  102  Fed.  112. 
31  Wilson     V.     Ki.Ml.     Iti4     I".    S. 


248.  41  L.  ed.  422;  St.  Louis  In. 
El.  Co.  V.  Nichols  (C.  C.  A.),  91 
Fed.  832:  Hoyle  v.  Stuttgart  &  A. 
P>.  i;.  (C.  C.  A.),  84  Fed.  0;  Illinois 
Tr.  &  Sav.  Par.k  v.  Kilbourne  (C. 
C.  A.I.  7()  Fed.  883:  Kidder  v.  I'^i- 
delity  1.  i  1).  Co.  ( C.  C.  A.),  105 
Vvd.  821:  Lewis  v.  Sittel.  C.  C.  A. 
Hi.")  Fexl.  lo7.  Tims  the  mortgagor, 
moi'tgagee  and  purchaser  must  be 
made  respondents  to  an  appeal  from 
a  decree  of  foreclosure  and  sale,  or 
from  an  order  refusing  to  modify  or 
set  aside  a  decree.  Davis  v.  .Mer- 
cantile Tru.st  Co..  l.-)2  V.  S.  590, 
38  L.  ed.  503:  Farmers'  L.  &  Tr. 
Co.  v.  Lougworth  ( C.  C.  A.).  7t) 
Fed.  ()09.  In  a  foietdosure  suit  to 
which  the  holders  of  several  me- 
chanics' liens  are  parties  defendant, 
the  decree  settling  their  respective 
liglils  to  ]iii(iiity  is  not  joint  as 
respecis  theiit.  and  <nie  of  them  nuiy 
apjieal  without  joining  the  others 
as  ajipellants:  but  if  he  idaims  the 
light  to  liave  the  decree  modified 
so  as  to  give  him  a  priority  which 
was  denied  him  below,  he  must 
make  paities  rcispondent  those 
whose  liens  he  seeks  to  have  made 
subordinate  to  his.  (iray  v.  Fla\i'- 
meyer  ( C.  C  A.),  53  Fed.  174: 
Ciaiid  Id.  \  W.  ('.  H.  Co.  V.  Swe(>ney 
i(  .   C.    A.).    103   Fed.  342. 

32  Am.  L.  iV  Tr.  Co.  v.  (lark  (  C 
C.  .\.),  83  Fed.  2:!0.  I'.iit  see  Marsh 
V.    Xi<diols.    120    r.  S.   598.   30    L.   ed. 

7!m;. 

33  Husket  V.  Ilnssell,  107  C  S. 
(i02.   27    L.   ed.    500:    Mcl.eod    v.    .\ew 
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ost  in  tlir  ilispiilr  :iiT  n..t  lun-cssni-v  |.:irt ics.^*  A  [hm-soii  iiiiiv  be 
an  intlispiMis:ihl(>  jiariv  (>>  ;i  siiil  in  llir  ruiii't  of  tirst  iiislance, 
l»nt  noi  an  indi-ixMisaMc  parlv  in  ilic  roiiri  ..!'  vwww.'^  Tai'tu'S 
to  a  snit.  who  wciv  not  atVcctcMl  l.v  an  order  upon  an  inlcrvcn- 
tion,  niH'd  not  !>(>  nia<lt'  iiarlics  to  an  a[)|i('al  from  llic  same. 
WluMV  tlir  l)asi<  of  an  apiical  is  that  a  ncivssarv  partv  was  not 
join«'d  Ix'low.  sm-h  oniittcd  party  shonld  bo  served  with  a  cita- 
tion.^' A  nreiver  shoidd  lie  nia(h>  a  jiarty  to  an  ai)peal  from  an 
order  or  (hvree  refusini;'  to  direct  the  jiaymcnt  <d"  a  chiim  ont 
of  a  fnnd  in  .his  hamls.^®  It  has  been  held  that  the  hohh'rs  of 
reeeivi-r's  eertitieatos  are  snUicienily  represented  bv  the  receiver 
upon  an  a|ii)eal  by  a  eretlitoi'  from  a  chrree  distrihutinn'  the  pro- 
ceeds npon  ihcm.^^  The  great  nnniber  of  parties  interested  is 
no  reason  for  omitting'  anv  of  them,  since  service  of  a  citation 


All.iiny     (I'.    C.    A.),    (iti    Fod.    37S; 
IVstiil    IVl.  &  C.  Co.  V.  Vane   (C.  C. 
A.),   8(1    Fed.    961:    Mills    v.    I'rovi- 
,U-nt   1..   &   Tr.   Co.    ( C.   V.   A.).    100 
Ft'il.    :{44:    Marchaiid    v.    Livandais, 
127   I  .  S.  775,  32  1..  »'d.  324;  Ama- 
di-o    V.    No.    Assur.    Co.,    201    U.   S. 
!!t4.  50    L.   I'd.   722.     Sureties   upon 
a    stipulatiiin    fur    tlie    release    of    a 
vessel  libelled   in  ndiniraltv  need  not 
be  joined    in    an    ajipeai    from    a   de- 
cree   bv    tlie    elainnint    therein,    al- 
tlioiigh   the   same    is   entered   jointly 
against  him  and  tliem,  unless  some 
extraneous    question    lias    arisen     in 
tiie    suit    involvinji    tlK-ir    rif^hts    ur 
<ibli<j;ations.        I'erriaiu      v.      Pacific 
Coast  (  o.   (C.  C.  A.),   133  Fed.  140. 
Where     in     an     action     of     trespass 
brought  to  try  the  title  to  real  es- 
tate,  third    persons    intiivciicd,    set- 
ting   up    a    claim    of    title    derived 
thrttugh   the  plaintifVs,  and  a  judg- 
rnrnt    in    the    plaintiffs"    favor    was 
■entered      against     thf      dcf<i:daiits : 
the    intervenors    m-ed    not    be    madf 
partien  to  the  writ  of  error.     Han- 
rick  v.  Patrick.   lUI  V.  S.  156. 

34  I.(ne  V.  Export  Storage  Co.   (C. 
<:.   A.).    143   Fed.    1.    11. 


36  Love  V.  Export  Storage  Co.  (C. 
C.  A.),  143  Fed.  1  (wlicre  trustees 
in  bankruptcy  were  omitted  from 
an  ap])eal  concerning  tlie  right  to 
a    fund    in    their    hands). 

36Coler  V.  Allen  (C.  C.  A.),  114 
Fed.  609  (holding  that  an  insol- 
vent mortgagor  and  other  defend- 
ants, not  interested,  need  not  be 
made  parties  to  an  appeal  from  an 
Older  dismissing  a  bill  of  inter- 
vention, which  sought  to  cancel  the 
mortgage) . 

37  R.  R.  Equipment  Co.  v.  So.  Ry. 
Co.  (C.  C.  A.),  92  Fed.  541.  See 
.Mendcniuill  v.  Hall,  134  U.  S.  559, 
33  L.  ed.   1012. 

38  Illinois  Tr.  &  Sav.  Rank  v. 
Kilboiirne  (C.  C.  A.),  76  Fed.  883. 
lint  not  receivers  who  have  been 
discharged.  St.  Louis  S.  W.  lly. 
Co.  V.  .Jackson  (C.  C.  A.).  95  Fed. 
560.  Nor  when  the  fund  is  held 
by  the  clerk  of  the  eoiirt  and  paid 
on  or<lers  signed  by  the  judge. 
Kdg.dl  V.  Fcldcr  (i:.  C.  A.),  99 
Fed.    324. 

39  Galveston,  11.  &  N.  Ry.  Co.  v. 
House   (C.  C.  A.),  102  Fed.   112 
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need  not  be  made  where  the  appeal  is  taken  in  open  court  at  the 
same  term.*"  It  has  been  said  that  no  one  not  a  party  to  the  judg- 
ment below  eau  be  a  defendant  to  a  writ  of  error.*^  An  appeal 
by  one  of  several  defendants  brings  up  so  much  of  the  case  and 
such  of  the  parties  as  are  necessary  for  the  determination  of  his 
rights."'' 

Whenever  any  party  to  a  judgment  or  decree  in  a  Circuit 
Court  dies  before  the  time  allowed  for  taking  an  appeal  or  bring- 
ing a  writ  of  error  has  expired,  it  is  not  necessary  to  revive  the 
suit  by  any  formal  proceeding.*^  It  was  formerly  held,  that 
when  an  executor  had  been  removed  after  a  decree  against  him. 
and  an  administrator  de  bonis  non  with  the  will  annexed  ap- 
])ointed,  the  administrator  must  be  made  a  party  to  the  suit  be- 
fore he  could  appeal.""  If  one  of  several  plaintiffs  or  defend- 
ants dies  before  or  after  an  appeal  is  taken,  and  the  cause  of 
action  survives  to  the  rest,  the  survivors  have  the  right  to  pro- 
ceed alone,  unless  the  representative  of  the  deceased  applies 
to  join  with  them."*  The  representative  of  the  deceased  party 
may  file  in  the  clerk's  office  a  certified  copy  of  his  appointment, 
and  thereupon  may  enter  an  appeal  or  bring  writ  of  error,  as 
the  deceased  party  might  have  done."^  Where  the  party  in 
whose  favor  such  a  judgment  or  decree  is  taken  dies  before  ap- 
peal taken  or  writ  of  error  brought,  the  statute  provides  that 
notice  to  his  representatives  shall  be  given  from  the  api)ellate 


40  Ki(l,l(>r  V.  Fidelity  1.,  Tr.  & 
S.  I).  Ci).  (C.  C.  A.).  105  Fed.  821  : 
infrn,  ^  Ton.  All  tin-  cii'ditors  of 
ail  insolvent  partnership  whose 
claims  have  been  allowed  in  pro- 
ceediii<is  for  the  a<lniini.stration  of 
its  assets,  are  necessary  parties  to 
an  appeal  from  an  order  of  dls- 
triltiition  made  in  the  same. 
l{loomin<,'dale  v.  Watson  (C.  C. 
A.),  128  Fed.  208.  All  the  cred- 
itors who  assented  to  the  same  are 
indispensalile  parties  to  an  appeal 
from  an  order  refiisinfr  to  set  aside 
a  composition.  Marshall  Field  & 
Co.  V.  Wolf  &  Bros.  Dry  Goods  Co. 
(C.  C.  A.),  120   Fed.  815. 


« Payne  v.  Xiles,  20  How.  21!», 
15  L.  ed.  895. 

42:\Iilner  v.  Meek,  m  V.  S.  252. 
24    L.   ed.   444. 

«Act  of  March  3,  1S75.  ch.  I.*?:. 
S  !).  18  St.  at  L.  473. 

44  Taylor  V.  Savacre,  1  How.  282. 
11  L.  ed.  i;]2;  s.  c,  2  How.  395. 
11  1..  ed.  .'{l.'i.  Rut  see  an  analo{3jous 
case  where  a  receiver  had  heen  re- 
moved, which  seems  inconsistent 
with  this  rulinj,'.  Burden  v.  .lohn- 
son,    107  r.  S.  251,  27   I-  ed.  3StJ. 

45  Moses  V.  Wooster.  115  l'.  S. 
285,  20  L.  ed.  'M)\  ■  V.  S.  K.  S., 
§  150.  I?ut  see  Dolan  v.  .lenninjjs, 
139  U.  S.  385,  35  L.  ed.  217. 

46  18   St.   at  L.   473. 
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ivlirt.  rtS  provided   in  easf  of  the  dcntli  of  :i   pnrly  nftcr  iipix'al 
taken  i»i'  writ  of  cri-or  liroiii;lit.*^      It   lias  been  held   iliat   where 


•*7  iti  St.  at  1..  IT-!.  I'lii'  rule  of 
the  Suproini'  t  oiirt  to  wliirli  n-l- 
fivncp  is  inailo  is  its  follows: 
"XV.  1.  \\  luMuvor,  luMidiii!":  a  writ 
of  error  or  apiu'al  in  this  court, 
cithor  party  shall  d'u\  llif  luoptr 
r<'|>r<'si>iUativi's  in  the  persona  I  t_v 
or  realty  of  the  iloicasod  party,  ae-. 
conlinjr  to  tin-  natun*  «.if  liif  case, 
may  voluntarily  eonic  in  and  he 
ailniittfit  parties  to  the  suit,  and 
thereupon  the  ease  shall  he  heard 
and  determined  as  in  other  eases; 
and  if  sneh  representatives  shall 
not  voluntarily  heeoine  parties, 
then  the  other  party  may  sufi;<;est 
the  death  on  the  record,  and  there- 
upon, on  motion,  obtain  an  order 
that  unless  such  representatives 
shall  become  jtarties  within  the 
Krst  ten  days  nf  the  ensuinj,'  term, 
the  party  moving  fdr  such  order, 
if  defendant  in  error,  sliall  he  en- 
titled to  have  the  writ  of  error 
i»r  appeal  dismissed;  and  if  the 
party  so  movinj;  shall  be  plaintifi' 
in  <'rror.  he  shall  be  entitled  to 
open  the  recojd.  and  on  hearnig 
have  the  jmlgmeiit  or  decree  re- 
versed, if  it  he  erroneous ;  pro- 
ridrd.  hoicerer.  that  a  copy  of 
every  such  order  shall  he  piintcd 
in  some  news])aper  of  general  cir- 
culation within  the  State,  Terri- 
tory, or  district  from  which  the 
case  is  brought,  for  three  succes- 
sive weeks,  at  least  sixty  days  be- 
fore the  beginning  of  the  term  of 
the  Supreme  Court  then  next  en- 
suing. 2.  When  the  death  of  a 
party  is  suggested,  and  the  repre- 
sentatives of  the  deceased  do  not 
apjM-ar  by  the  tenth  day  of  the 
second  term  next  succeeding  the 
suggestion,     and     no    measures     are 


taken  Ity  the  iip|i<i>i(c  party  within 
that  time  to  niiiipel  tlieir  ap])ear- 
anee.  the  eas(>  siiall  aiiate.  .'{. 
When  either  ])arty  to  a  suit  in  a 
eoiirt  of  tile  liiited  States  sliaii 
desire  to  luoseciite  a  writ  of  error 
or  appeal  to  tlie  Sii|irenie  ('(iinl 
of  the  I'nited  States,  from  any 
linal  jii(lL;nn'nt  or  ileeree.  rendered 
in  such  couit.  and  at  the  time 
of  suing  out  such  writ  of  er- 
loi'  or  ap]ieal  the  other  party  to 
the  suit  sliall  l)e  dead  and  have  no 
proper  representativee  within  the 
jurisdiction  of  the  court  which  ren- 
dered sneh  linal  judgment  oi-  de- 
cree, so  that  the  suit  cannot  be  re- 
vived in  that  court,  but  shall  ha\e 
a  ])ro])er  representative  in  some 
State  or  Territory  of  the  I'nited 
States,  the  party  desiring  sucli 
writ  of  error  or  ai)])eal  may  pro- 
cure the  same,  and  may  have  pro- 
ceedings on  such  judgment  or  de- 
ci'ee  superseded  or  stayed  in  the 
same  manner  as  is  now  allowed  by 
law  in  other  cases,  and  shall  there- 
u[)on  proceed  with  such  writ  of 
error  or  appeal  as  in  other  cases. 
And  within  thirty  days  after  the 
commeiicement  of  the  term  to 
wiiich  such  writ  of  error  or  appeal 
is  returnable,  jilaintitT  in  error  or 
appellant  shall  make  a  suggestion 
to  the  court,  sujjported  by  afFida- 
vit,  that  the  said  party  was  dead 
when  the  writ  of  eiror  oi'  appeal 
was  taken  or  sued  out.  and  had  no 
jiropci-  representative  within  the 
jurisdiction  of  the  court  which 
rendered  said  judgment  or  decrei  , 
so  that  the  suit  could  not  be  re- 
vived in  that  court,  and  that  said 
party  had  a  proper  representativ 
in    some    .State    or    Territnrv    of    the 
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an  appellee  has  died  pending  an  appeal  to  the  Supreme  Court, 
the  administrator  of  his  domicile  may  be  substitued  in  his 
place,  although  he  was  appointed  in  a  different  State  from  that 
where  the  suit  was  brought  below  ;*^  and  that  a  person  who  pur- 
chased the  interest  of  the  appellee  during  his  life  and  pending 
an  appeal  cannot  after  his  death  revive  the  appeal  in  his  own 
name.*®  When  the  time  to  appeal  or  bring  error  has  expired 
it  is  too  late  to  bring  in  the  representatives  of  a  party  who  died 
before  the  ap])eal  was  taken  or  the  writ  of  error  sued  out.^° 
AVhere  notwithstanding  the  survival  of  the  cause  of  action  or 
liability  to  co-appellants,  the  representatives  of  the  deceased  ap- 
pellant voluntarily  come  in  and  ask  to  be  made  parties,  they 
may  be  admitted. ^^  Where  the  presence  of  the  representatives 
of  a  deceased  a})pellant  is  necessary  for  the  due  prosecution  of 
an  appeal,  notwithstandinfi  the  survivorship  of  others,  the  aj)- 
pellate  court  may  direct  that  the  appeal  be  dismissed  unless  such 
representatives  arc  made  parties  within  a  limited  time.®^ 


United  States,  and  stating  therein 
tlie  name  and  charaeter  of  such 
representative,  and  the  State  or 
Territory  in  which  sucii  represen- 
tative resides:  and,  upon  such  sug- 
gestion, lie  may.  on  motion,  obtain 
an  order  that,  unless  such  repre- 
sentative sliall  make  himself  a 
party  within  the  first  ten  days  of 
the  ensuing  term  of  the  court,  the 
plaintiff  in  error  or  appellant  shall 
W  entitled  to  open  the  record,  and 
on  hearing  have  tlic  judgment  or 
decree  reversed,  if  the  same  l)e 
Pironeous;  provided,  however,  tiiat 
a  proper  citation  reciting  the  sub- 
stance of  sucli  order  shall  he 
served  U[)on  sucli  represt-ntaf  ive, 
eitlier  personally  or  by  being  left 
at  his  residence,  at  least  sixty 
<lays  before  the  beginning  of  the 
term  of  the  Supreme  Court  then 
next  ensuing;  and  |)rovidc<l.  also, 
that  ill  every  such  ease,  if  the  rej)- 
lesentative  of  the  deceased  party 
does  not  apf)ear  by  the  tenth  day 
of    the    term    next    succeeding    such 


suggestion,  and  the  measures 
above  provided  to  compel  the  ap- 
pearance of  such  representative 
have  not  been  taken  within  the 
time  as  above  required,  by  the  op- 
posite party,  the  case  shall  abate: 
and  provided,  also,  that  the  said 
representative  may  at  any  tinu>  be- 
fore or  after  said  suggestion  come 
in  and  be  made  a  party  to  the  suit, 
and  thereupon  the  case  shall  pro- 
ceed, and  be  heard  and  determined 
as    in   other  cases." 

«  Xoonan  v.  Bradley,  12  Wall. 
121,    20   L.   ed.   279. 

49  Harribeau  v.  I'.rant,  17  How. 
4:5.    1.-)   L.   ed.   :u. 

50  Dolan  v.  .Fennings.  1.3!)  V.  S. 
.•5S.-).  .-i.)  I.,  ed.  217:  Mason  v..i;^  S.. 
13fi  r.  S.  .18 1.  :?4  L.  ed.  — :  Estis 
V.  Trabue.  12S  V.  S.  22.5.  ;{2  I.,  ed. 
4.37.  But  see  Knickerbocker  T>.  Ins. 
fo.  V.  Pendleton.  11.1  l".  S.  .3.39,  29 
L.    ed,    432. 

51  Thorpe  v.  Mattingley.  1  Phil- 
lips'   C'h.    200. 

52  Blake    v.    I'.ogle.    Maci.    I'r.    of 
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§  698.  Time  within  which  writs  of  error  and  appeals 
niust  be  taken.  No  jiulii'iiu'iii,  licrrcc.  or  (tnlcr  nt"  n  l)isiri('t 
»  .'.irt  (t'Nct'pt  ill  a  .'^uii  ii|><iii  a  claiui  ajiaiusi  ihc  I'liiicd  States), 
itr  of  a  Stato  ( 'I'url.'  or  111"  llic  Su|ir('iiif  ( "(Uirl  dl  ilic  TciTiturics,^ 
or  o(  \\\v  Siijirciiic  (  I'll  I'l  <ii'  o|  I  lie  I  )isi  rict  ( 'ou  I'l  ot  I  '(irlo  ivico 
or  of  tlio  nisirici  ('oiirt  of  Alaska,*  or  ot'  Hawaii,^  or 
of  the  Sn|)r('iin'  ('iMirt  ot  Hawaii.'^  in  any  action  at  law 
or  ill  r(init\\  can  lie  rc\i('\vc(|  l>y  the  Supreme  ('oiirt, 
nuless  the  writ  of  error  is  l>i'oiii;lit  or  llie  appeal  taken 
within  two  year.s  aftei-  the  entry  of  such  jndiinieiit,  decroo,  or 
(U'der;  hut  where  a  jiarty  entiliecl  to  prosecute  a  writ  of  error 
or  take  an  appeal  is  an  inlaul,  insane,  or  iniju'isoued,  such 
writ  of  ei'rt>r  may  he  pi'osecuted,  or  such  a])peal  taken,  within 
two  years  after  the  judiinieiit,  decree,  or  order,  exclusive  of  the 
lerni  of  such  disaiiility.'  Where  the  iniiiriconment  or  other  dis- 
ahiliiy  has  not  begun  till  after  the  statute  has  begun  to  run,  the 
operation  of  the  statute  is  not  sus])ended  pending  such  disabil- 
ity.^ Xo  ap])eal  from,  or  a  writ  of  error  to,  a  judgment  or  decree 
of  a  Distriet  Court  in  a  suit  upon  a  claim  against  the  United 
States  is  allowed  on  behalf  of  the  plaintiff  after  ninety  days 
from  the  entry  of  the  same,®  nor  on  behalf  of  the  United  States 
after  six  months  therefrom.^"  "Appeals  in  prize  causes  shall 
Ik?  made  within  thirty  days  after  the  rendering  of  the  decree 
appealed  from,  unless  the  court  below  previously  extends  the 
time  for  cause  shown  in  the  pai'ticular  case:  Provided,  that 
tlie  Supreme  Court  may,  if  in  its  judgment  the  purposes  of  jus- 
tice require  it,  allow  an  a])peal  in  any  prize  cause,  if  it  appears 
that  any  notice  of  appeal,  or  of  intention  to  a))i)eal,  was  filed  with 
the  clerk  of  the  District  Court   within  thirty  days  next  after 

II.  of  L.  -244.  note:   Moses  v.  Woos-  5  |l,i,l..  §  2:^8;  I'.  S.  R.  S..  §  1008. 

tiT.    115    V.   S.   285.   288,   20   L.   ed.  6  ||,i,l.,  §  24(i. 

:]!•].  392.  7r.  S.  R.  S.,  §  1008. 

§  fiilS.     lU.  S.  R.  S..  §  1008;   Al-  8  McDonald    v.    Hovcy.    110   U.    S. 

I.-n  V.  So.  Pac.  R.  Co..  17.3  f.  R.  470,  019,  28  L.  od.  200. 
4.3  L.  ed.  77o;  Holt  v.  Indiana  Mfg.  9  U.  S.  R.  S.,  S  70S:   2(i  St.  at  L. 

Co..  17G  V.  R.  68,  44  L.  ed.  .374.  50.5,  §  9;  U.  S.  v.  Davis.  1.31    V.  S. 

a.Iud.   fode.   §   248,   30   St.   at   L.  30,  39,  33  L.  ed.  93.  94. 
1087.  10  Ibid.,  20  St.  at  L.  S  50.-):    IJutt 

3  Ibid.,  §  244.  V.    U.    S.,    120    Fed.    794;    Lewis    v. 

4  Ibid.,  §  247.  Sittel,  165  Fed.  157. 
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the  rendition  of  the  final  decree  therein."  ^^  "All  appeals  from 
the  Conrt  of  Claims  shall  be  taken  within  ninety  days  after  the 
judgment  is  rendered. "^^ 

Xo  appeal  can  be  taken  or  writ  of  error  sued  out  to  review  a 
decision  of  a  Circuit  Court  of  Appeals,"  or  the  Court  of  Ap- 
peals of  the  District  of  Columbia,"  unless  within  one  year  after 
the  entry  of  the  order,  judgnient,  or  decree  sought  to  be  re- 
viewed. The  same  limitation  applies  to  ajjplications  to  review 
such  decisions  by  certiorari}^  Xo  writ  of  error  from  the  Su- 
preme Court  to  review  a  conviction  of  crime  the  punishment  of 
which  is  death  can  be  ''sued  out  or  granted  unless  a  petition 
therefor  shall  be  filed  with  the  clerk  of  the  court  in  which  the 
trial  shall  have  been  had  during  the  same  term  or  within  such 
time,  not  exceeding  sixty  days  next  after  the  expiration  of  the 
term  of  the  court  at  which  the  trial  shall  have  been  had,  as  the 
court  may  for  cause  allow  by  order  entered  of  record."^^  A 
writ  of  error  on  behalf  of  the  United  States  to  review  a  judg- 
ment in  a  criminal  case  must  be  taken  within  thirty  days  after 
the  decision  or  judgment  has  been  rendered.^''  "]^o  appeal  or 
writ  of  error  by  which  any  order,  judgment,  or  decree  may 
be  reviewed  in  the  Circuit  Courts  of  Appeals  under  the  i)ro- 
visions  of  this  act  shall  be  taken  or  sued  out  except  wdthin 
six  months  after  the  entry  of  the  order,  judgment,  or  de- 
cree sought  to  be  reviewed;  provided,  hoirever,  that  in  all 
cases  in  which  a  lesser  time  is  now  by  law  limited  for  aj)- 
peals  or  wi'its  of  eri'or,  siidi  limits  of  time  shall  a])j)ly  to 
the  Cii'cuit  ('(iiu'ts  of  Appeals."  ^^     An  apj)eal  from   an   inter- 

11  U.  S.  R.  S..  §   innri:   The  Nuos-  try  of  the  order,  jiuliiiuent.  or  dccroe 

tra  Senora   De   Ropia.    17    Wall.   20.  appoalcd  from.     C.  C.  A..  D.  C,  Rule 

21    L.  cd.  oOO.  1(1.     It  is  nol  extended  hy  tlie  dcatl: 

I2.)ud.  Code.  §   243.  .36  St.   at  L.  of   a    party.      Ex   parte    Dante.    22S 

1087,  re-enacting  U.  R.  R.  S..  §  708.  V.  S.  42!).  .57  L.  ed.  — . 

Bui   see   U.   S.   v.   Davis,    131    U.   S.  15  The   Conqueror.    UHi   U.   S.    110. 

3t;.  3!l.  33  L.  ed.  n3,  !)4.  4  1    L.  ed.  !t37.     Cf.   Panama    IJ.   Co. 

13  2 (i    St.    at    L.    828.    §    ():    \' .    S.  v.    Xaj)!.)-    Shipping    Co..    l(i(i    C.    S. 

Fidelity    &    Cuaranty    Co.    v.    I'.ray.  280.  41    L.  ed.  1004. 

22:")  r.  S.  20.5.  nC,  L.  ed.  lO.").!.  16  2.")  St.  at  L.  n.lfi.  §  fi. 

14. hid.   Cude.    §   2.50.   30   St.   at    1..  17  34  St.  at  L.   124(>:   §  .53(i.  supra. 

10S7.     .An  apjieal  from  tlie  Siipremr  18  20   St.   at    f..    S2!t.    ^11;    I'ni.m 

Court,    to   tlie   Court    of    Appeals    of  I'ae.  Ry.  Co.  v.  Colorado  K.   lly.  Co.. 

tlie   Distriet    of   Colunil)ia,   must  be  C.  C.  A.,  54   Fed.  22:   W  liilc  v.  Iowa 

tal<en   williiii   20  davs  after  tlie  en-  \at.    Rank.    C.    C.    .\..    71     Vi<\.   !)1  : 
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l^K'Utorv  order  or  dciM-ci'  iirantiuii-  or  ('(mtiiniiuii  or  rclVrrinir 
or  dissttlvinji'  or  rcfiisinu-  to  idssolvc  ;iii  in jiiiictioii.  or  ;i|i|)oiul- 
iiiiT  !i  n'rcivcr.  imist  be  Inkcii  within  lliirlv  dnvs  Iroiii  llic  entry 
of  siu-li  order  or  decree.*^  An  :i])i)enl  to  the  ( 'ircnil  ( 'onit  of  Ap- 
peals ot"  ihe  Ninlh  (iicnil  t'l-oni  the  tinid  order,  jnduinent,  or 
decree  of  the  Uistriel  Court  of  Ahi^k;i,  niiiy  he  taken  within  one 
vear  from  the  entry  thereof.^"  ApjX'aks  to  tiie  ('ircnit  ('oni'ts  (d" 
Appeals  an«l  the  Supreme  ('onrts  of  tlie  Tei-ritorifs  from  jndi:- 
nieiits  of  the  Courts  of  iJankruptey  adjudiiing  or  r(d'iisini>'  to  ad- 
jndii«^  the  tlefendant  a  ltankrui)t,  or  nlIo\viui>'  or  rejeetiiia  a  deht 
or  elaini.  must  he  taken  within  ten  thiys  aftei-  the  judiiineiit  ap- 
]>ealed  from  has  lu'eu  rendered. '^^  Petitions  for  a  revision  of 
the  orders  of  the  courts  of  bankru})tcy  must  he  hied  within  six 
months  from  the  making  of  snch  orders,^*^  imloss  the  niles  of  the 
Circuit  Court  of  Appeals  otherwise  provide. ^^  Aj)peals  from 
the  decisions  of  the  Board  of  General  A])in-aisers  to  the  Court 
of  Customs  Appeals,  must  be  taken  within  sixty  days  after  the 
entry  of  the  decree  of  judgment.^* 

These  limitations  do  not  apply  to  writs  of  error  coram  nohis.'^^ 


Condon  v.  Central  I..  &  i'r.  Co.,  C. 
C.  A..  73  Fed.  907:  Coe  v.  East  & 
li.  R.  Co.  of  Ala..  C.  C.  A..  85  Fed. 
480:  Old  Nick  Williams  Co.  v.  U. 
S..  C.  C.  A..  I.r2  Fed.  025.  Where  a 
writ  of  error  from  the  Supreme 
Court  had  been  dismissed  after  the 
six  months  had  expired,  it  was  held 
that  a  writ  of  error  from  the  Cir- 
cuit Court  of  Appeals,  sued  out 
within  six  months  after  the  filing 
of  the  mandate  of  the  Supreme 
Court  in  the  court  of  first  instaiiee. 
broufjht  up  for  review  only  the  ])i<)- 
eeeding.s  suhsetjuent  to  such  man- 
date: and  since  it  appeared  that 
the  proeeedinjjs  sul)se(|uent  thereto 
could  not  affect  the  plaintilV  in  er- 
ror, the  writ  was  dismissed.  Ilulj- 
hard  V,  Worcester  Art  Museum.  C. 
C.  A..  VM\  Fed.  871:  Blaffer  v.  New 
Orleans  Water  Supply  Co..  C.  C.  A.. 
ir.O  F.-d.  380. 
19  Ind.  Code.  ?:   120.  re-enacting  2C> 


St.  at  L.  828.  tj  7:  .31  St  at  L.  600. 
This  rule  applies  to  a  decree  after 
a  hearing  for  an  injunction  and  an 
accounting.  Raymond  v.  TJoyal  B. 
S.  Co.,   C.  C.  A..   70   Fed.  405. 

20  Alaska  Code  Civ.  Proc.  fj  506, 
30  St.  at  L.  253:  Sutherland  v. 
IVarce,  C.  C.  A..  186  Fed.  787. 

21  30  St.  at  L.  544,  553,  §  2.  In 
other  cases  in  liankrii]itcy  six 
months  is  allowed.  Steele  v.  Ikiel, 
C.  C.  A..  104  Fed.  !»08 :  supni.  §§ 
0(i(!.  (i07. 

22  /,'r  Worcester  Ci>\nity.  C.  C.  A.,, 
102  Fed.  808:  supra.  §  (i(!8.  But 
see  Ife  Anderson.  23  Fed.  4S2. 

23  See  §  608.  siijint.  .Iarowsl<i  v. 
Hanihurg-Americaii  Packet  Co..  .180 
F<-d.  3.32. 

24.|„(1.  Cmh-.  t!  1)18.  30  St.  at  L. 
1087.  xtipra.  §  77. 

25  Strode  v.  The  StafTord  Justices, 
1    Brock.  162.     See  supra,  §  481. 
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The  State  statutes  as  to  the  time  of  taking  a])peals  and  suing 
out  writs  of  error  do  not  affect  the  jurisdiction  of  the  Federal 
courts. ^^  The  time  does  not  hegin  to  run  till  the  judgment,  de- 
cree, or  order  is  actually  entered,  or  filed,  when  the  judge's 
signature  is  required,  not  till  it  is  signed,'''^  although  it  is  dated 
as  of  a  prior  day.^^  A  decision  containing  directions  for  a  de- 
cree is  not  considered  as  a  decree. ^^  When  the  order  of  judg- 
ment or  decree  is  amended,  it  seems  that  the  time  be<i-ins  to  run 


26  Logan  V.  Guodwin,  C.  C.  A.. 
101  Fed.  (3.54;  s.  c,  C.  C.  A..  104 
Fed.  490.  It  ha.s  been  held:  tliat 
the  clerk  may  refuse  to  enter  a  de- 
cree until  his  fees  are  paid;  and 
tiiat  although  left  in  the  clerk's  of- 
fice, it  is  not  effective  until  such 
payment.  Ommen  v.  Talcott,  180 
Fed.  92.-). 

27  Kuhber  Co.  v.  Goodyear,  6  Wall. 
15:?,  18  L.  ed.  7G2;  Del  Valle  v. 
Harrison.  93  U.  S.  23.3.  23  L.  ed. 
892:  Polleys  v.  Black  River  Imp. 
Co..  113  I'.  S.  81.  28  L.  ed.  938; 
Hadford  V.  Folsom,  123  U.  S.  725,  31 
Jj.  e<i.  292.  W'lien  a  decree  is  en- 
tered dismissing  a  bill  with  costs. 
the  time  to  appeal  begins  to  run,  al- 
though a  judgment  for  costs  is  sub- 
sei|uently  cnteifd.  I'owlcr  v.  Ham- 
ill.  1.39  r.  S.  .-)49.  3.5  L.  ed.  2(W. 
\\'he!i  one  defendant  charged  with 
joint  misconduct  had  demuired  and 
obtain«'d  a  decree  dismissing  the  bill 
as  to  iiim.  and  the  other  defendant 
had  answr-ied.  and  subse(|uently  ob- 
tained a  decree  dismissing  the  bill. 
an  appeal  taken  within  two  years 
after  the  second,  but  more  than  two 
years  after  the  first  decree,  was  held 
to  be  in  time  to  bring  up  both  de- 
crees fur  re\ie\\.  .Mendenb:ill  v. 
Hiili,  134  r.  S.  .5.59.  33  I>.  ed.  1012. 
The  time  of  an  intcr\<-nor  to  ajipeal 
<loes  nut  lieLiiii  to  run  until  lie  is 
alhnied  to  intervene.  I»uisville.  K. 
&  St.  I.,  i;.  Co.  V.  Wilson.  138  C.  S. 
.'■)0I.   :;4    I,,  ed.    1023.      Where   a    de- 


cree di.smissed  a  bill  as  to  all  mat- 
ters except  one  which  was  severable 
from  the  rest,  as  to  which  a  subse- 
quent decree  was  entered,  it  was 
held  that  the  right  to  appeal  from 
the  first  dismissal  began  to  run 
from  the-  entry  of  the  first  decree 
which  was  apjjealable.  Hill  v.  Chi- 
cago &  E.  R.  Co.,  140  U.  S.  52,  35 
L.  ed.  331.  See  also  Central  Tr.  Co. 
V.  Grant  L.  Works,  135  V.  S.  207.  34 
L.  ed.  97;  Richardson  v.  Green.  13(1 
r.  S.  104.  .32  L.  ed.  872;  supra. 
§  097.  The  right  to  apjx'al  from 
a  decree  dismissing  a  cross-bill 
does  not  ordinarily  exist,  nor  the 
time  begin  to  run  until  tiie  entry 
of  a  final  decree  disposing  of  the 
whole  matter  in  litigation.  Uinters 
V.  Ktliell.  132  U.  S.  207.  33  L.  ed. 
339.  Cross-appeals  may  be  taken 
;ni(l  allowed  below  after  an  appeal 
lins  been  taken  and  the  cause  re- 
moved to  the  appellate  court,  pio- 
vided  the  original  time  to  a])peiil 
has  not  ex{)ired.  Farrar  v.  Church- 
ill.   135    r.   S.   ()09.   34    L.   ed.   24(>. 

28  Rubber  Co.  v.  CJoodyear.  (>  Wall. 
153,  18  L.  ed.  7fi2.  But  see  Credit 
Co.  V.  Arkansas  Cent.  I*y.  Co..  12S 
r.  S.  258.  32  L.  ed.  44S. 

29  v.  S.  V.  rjomez.  1  \\;ill.  (i!Mi. 
17  K.  ed.  077;  lie  .McCall.  C  (  .  A.. 
145  F.-d.  898.  Cf.  Marks  v.  \o.  I'a<-, 
i:.  Co..  C.  C.  A..  70  Fed.  I!.  911.  P.ut 
see  Silsby  v.  Foote,  20  How.  290.  15 
\j.  ed.  822;  Fairbanks  v.  .\moskeag 
Nat.  Bank,  32  Fed.  572. 
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aufw  tVi.iii  th.'  .l;itr  ft"  llif  aiiiciuliiifiit.^"  If  ;i  iiclilKni  tor  a  iv- 
lu'ariiiu  is  iliilv  \\\vA  or  a  iiiotimi  lor  a  new  trial  iliilv  made,  or 
a  umtiou  t«»  sri  a^i.lc  lli<'  jiMluiiuMit  inadi'  (hiring:  tlic  tcMMii,  (lie 
linio  iloi's  not  U'liiii  to  run  iinlil  the  petilioii  (-r  iiiolioii  lias  heeii 
tlenitnl;'*  mikI  an  apjieal  allowed  liefore  ilie  |H'tiliou  or  motion  is 
made,  l)iit  not  perfeeted  till  a  llei'wards,  is  considered  as  not 
j»endinjr  till  it  is  perfeeted.^*  The  apiiellate  court,  if  the  record 
does  not  show  when  the  petition  for  a  reiieai-ini;',  which  lias  l)een 
deiiieti.  was  tih-d,  will  pi-esmiie  that  it  was  tiled  in  timc.'^  The 
dav  on  wliieli  the  order,  judiiuient.  or  decree  was  entered  is  e.\- 
chnled  from  the  computation  of  the  tinie.^*  It  lias  been  held  that 
when  the  last  dav  of  the  limited  time  falls  on  a  Sunday,  tlu^ 
writ  or  apjieal  cannot  he  taken  on  a  snhseqnent  day.^^  The  time 
to  appeal  (U-  to  sue  out  a  writ  of  error  cannot  be  extended  by  the 
court  by  an  order  pennitting  it  to  be  filed  nunc  pro  tunc  or 
..therwise.^^     A  writ  of  error  to  a  judgment  cannot  be  sued  out 


30  1.  S.  V.  Goinoz,  1  Wall.  (100, 
17  L.  cd.  677.  But  see  U.  S.  v. 
fJrant,  110  U.  S.  22.J.  28  L.  ed.  127; 
.Standley  v.  Roberts,  C.  C.  A.,  5!) 
Fed.  836,  8  C.  C.  A.  305. 

31  Texas  &  Pac.  Ry.  Co.  v.  Mur- 
phy, 111  l".  S.  488,  28  L.  ed.  492; 
Rrockett  v.  Broekett,  2  How.  238, 
11  L.  ed.  251;  Memphis  v.  Brown, 
04  r.  S.  715,  24  L.  ed.  244;  Aspen 
M.  S.  S.  Co.  V.  Billings,  150  U.  S. 
31.  37  L.  ed.  980;  Ale.xander  v.  U. 
S.,  57  Fed.  828:  Re  McCaM  C.  C.  A., 
145  Fed.  SOS;  \Vm.  W.  Biercc,  Ltd. 
V.  Waterhouse,  210  U.  S.  320,  55 
L.  ed.  237,  where  a  statute  enacted 
pendin<r  the  motion  for  a  r<'lu'ariT\g 
wa.'i  licld  to  regulate  the  appeal. 

32  \'<ior)i(>es  V.  Jolm  T.  Noye  Co., 
151    I".  S.   135,  38    I.,  cd.    101. 

33  Texas  &  Pac.  Ky.  Co.  v.  Mur- 
phy,   111    I'.  S.   488.   28   L.  ed.   402. 

34  Smith  V.  Calc.  1:57  U.  S.  577,  .34 
]..  .d.  702. 

35.Iolin.son  V.  .Meyers,  C.  C.  A.,  54 
Fe<l.  417;  Meyer  v.  Hot  Springs 
Imp.    Co.,   C.   C.   A.,    KiO    Fed.    628. 

36fif>dit    Co.    V.    Arkanas    Cent. 


Ry.  Co.,  128  U.  S.  258.  32  L.  ed. 
448;  Judson  v.  Couiier  Co.,  25  Fed. 
705.  But  see  fx'e  Wright,  90  Fed. 
820.  It  lias  been  held  that  a  rehear- 
ing may  be  allowed  at  the  same 
term,  after  the  time  to  appeal  has 
expired,  in  order  to  revive  tlie  ap- 
pellant's right  of  review.  Re  Wright, 
96  Fed.  820,  aff'd  h'e  Worcester 
County,  C.  C.  A.,  102  Fed.  808.  Cf. 
Stickney  v.  Wilt,  23  Wallace,  150, 
23  L.  ed.  50.  But  see  §  667,  supra. 
U.  S.  e.x  rel.  .Schauffler  v.  Fidelity 
&  Deposit  Co.  of  Maryland,  C.  C.  A.,. 
155  Fed.  117.  An  extension  of  time 
to  iirejiai'c  and  jirocnrc  the  allow- 
ance of  a  bill  of  exceptions  does  not 
enlarge  tiie  time  to  sue  out  a  writ 
of  error.  Kentucky  Coal.  Timber, 
Oil  &  Land  Co.  v.  Howes,  C.  C.  A., 
153  Fed.  103.  An  order  gianting  a 
stay  pending  an  a|)])lication  for  the 
writ  of  certiorari  does  not  stoj)  tli<! 
time  to  appeal  from  nnuiing.  Title 
Guaranty  Co.  v.  Ceneral  El.  Co., 
222  U.  S.  401,  50  L.  ed.  248.  It 
cannot  be  extended  by  consent. 
Clark   v.   Doerr,   C.   C.  A.,   143   Fed. 
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before  the  entry  of  the  judgment,  which  it  is  sought  to  review." 
Tt  has  been  held  that  where  there  is  doubt  about  the  validity  of 
an  appeal,  the  second  appeal  can  be  taken  before  the  dismissal 
of  the  former;  and  that  when  the  former  is  dismissed,  the 
second  appeal  becomes  elfective.^®  The  writ  of  error  is  not 
brought  till  it  is  tiled  in  the  office  of  the  clerk  of  the  court  to 
which  it  is  addressed.^^  So,  when  it  is  tested,  allowed  and  is- 
sued withiu  the  time,  Init  not  filed  till  afterwards,  it  is  brought 
too  late.*°  All  appeal  is  taken  when  it  is  iillowcd.  and  its  allow- 
ance is  brought  to  the  attention  of  the  court  below  either  by 
filino  in  the  clerk's  office  the  petition  and  the  allowance  of  the 
appeal ;  or  where  there  is  uo  formal  allowance  thoreo±V 
when  the  bond  or  appeal  is  ap])roved  and  tiled,  either  with  or 
without  the  citation. ^^  The  fact  that  the  l)ond  is  tiled  ^^  or  the 
citation  not  issued  till  after  the  statutory  time  does  not  cut  off 
the  right  to  appeal  if  the  petition  and  its  allowance  were  duly 
filed.*'  It  has  been  held  that,  where  the  record  or  the  bond  shows 
that  a  formal  appeal  was  allowed,  the  filing  of  the  bond  with  its 

nOO.  It  lias  been  held  that  respoiul-  Keiitut-ky  Coal,  'rimber,  Oil  &  Land 

ont^  or  defendants   in  error  cannot  Co.  v.  Howes,  C.  C.  A.,  153  Fed.  Ifi3. 

waive   the    objection    that    the    time  The  failure  of  the  clerk  to  mark   it 

has    expired.      Stevens   v.    Clark.    C.  filed  makes  no  difference  wlien  it  is 

C.  A..  62  Fed.  321.     An  appeal  can-  h-ft  in  his  ottice.     ^lutiial  L.  Ins.  Co. 

not  be  taken  from  a  decree  or  order  v.    I'liinney,   178  U.  S.  327,  336,  44 

before    the    decision    is    pronounced.  L.  ed.  1088. 

Brown    v.    Kvans.    IS    Fed.    56.     As  40  Jji-ooks  v.  Xorris.  11    How.  204. 

to  the  rigiit  of  appeal  after  the  an-  13  L.  ed.  605:    Mnssina  v.  Cava/os. 

nonncement  of  a  decision,  but  before  6  Wall.  355.  360.  IS  L.  ed.  810.  812: 

the  ciitr^  of  an  order  or  decree  there-  Scarborough   v.   Pargoud.    108  V.   S. 

npoii.    see    Fairbanks    v.    Amoskeag  567.  27   L.  ed.  824:   V.  S.  v.  Raxtei'. 

Xat.  Bank.  32   Fed.  572:   Credit  Co.  51    Fed.  624.     See  Untan  v.  Jolmson. 

V.    Arkansas   C.    Ry.   Co..    128    V.   S.  C.  C.  A..   130  Fed.   100. 

258.  32  L.  ed.  448:   Ex  {lartr  Whit-  41  The   Dos   Hernianos.    10   Wlieat. 

ton.  134  V.  S.  881.  306.  6  F.  ed.  328;  Brandies  v.  Coch- 

37Xotley  V.  Brown.  208  l'.  S.  420.  rane.    105    V.  S.  262.  2(i   1..  ed.  OS!)  : 

52   L.  ed.  550.  Credit   Co..   \a\.,  v.   Arkansas  C.   By. 

38  Sutherland  v.  IVarce.  C.  C.  A.,  Co..  128  V.  S.  258.  261.  32  F.  ed.  4  IS. 
186  Fed.  787.     See  Hubbard  v.  Wor-  440. 

cester    Art  Museum.    C.    t  ■.    A..    106  «  ri„.    D,,-,    IbTmanos.    Id   Wheat. 

Fed.   S71.  :*<»''■ 

39  Brooks  V.  Niuris.   11    How.  204.  «  Kvans    v.    State    Bank.    134    V. 
13   F.  f(l.  665:    Scarborough   v.   Par-       S.  330.  33  T,.  ed.  017.     Bnt  s.-  Ihi 


(  - 


pond.  108  r.  S.  567.  7  L.  ed.  824;  U.       son  v.  Fimslone  Natural  (Jas  Co.,  C. 
S.  V.  P.axt.r.  C.  C.  A..  51    Fed.  624;         C.  A..    H  t    Fed.  052. 
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approval  wiiliiii  ilu-  lim.'  i>  iiiMillici.Mii  ;  ^"^  l.iii  iliai  wluiv  llicro 
was  lii>  f«.nn:il  apprJll  tli.'  liliu.ii-  of  llic  1>mu.1  willi  ils  :i|.i)i'..v;il  is 
sutlU'it'iit.**  Whciv  llu-  :illn\v;iiir.'  of  :iii  ;i|.|k';i1  .;r  wril  ..f  crn.r 
is  uiHMi  n.uJition  ihal  tlir  pclil  i..ii<T  -ivc  :i  K'.iid,  the  wril  of 
rn-oi-  is  not  l.r..ii,uhl.  iior  llic  ;i|)i)c:ii  taken,  niitil  llic  Iw.nd  is 
lilcd.'"'  Wli.Tc  ihr  iraiiscri|it  docs  not  show  when  a  paper  was 
tiled.  lli<-re  is  no  presnnipl  ion  that  llie  a]>peal  was  lakenwithin 
the  siatnlorv  time. 

^  699.  Writs  of  error.  \W  the  ciminion  hiw  a  wril  of 
error  issues  from  ihe  elerk's  ollice  of  the  .ViipeUate  ( 'ourl  to  whieli 
J!  is  nMurned.  '"Wi'its  of  error  returnahle  lo  the  Sn|)i'enio 
Court  hv  a  ('ireuit  Court  o\'  Appeals  niav  he  isueil.  a-  well  hy 
the  clerks  <>{'  the  hisliiel  Coui'ts.  under  llie  seal  thereot,  as  hy 
;he  clerk  of  the  Supreme  Court  or  of  a  Circuit  Court  of  Aji- 
pj-als."'*  It  has  heen  held  that  where  a  writ  of  error  from  the 
.Supn-inc  ( 'oui't  has  heen  allowed  by  a  jnd^uc  of  the  Circuit  Court 
of  .Vppeals  to  review  a  decision  of  tlie  hitter  court,  it  should  he 
i.ssuetl  hv  a  clerk  of  one  of  those  two  courts  and  not  hy  the  clerk 
i>(  the  District  Court. ^  It  is  not  the  duty  of  the  clerk  to  issue 
a  writ  of  error  after  one  has  1:>een  allowed  hy  the  court,  unless 
tlie  plaintiff  in  ei-i'or  reipu'sts  him  so  to  do.  It  is  the  duty  of 
the  ]tlaintilf  in  eri-or  to  apply  tor  the  writ  and  to  (le])osit  it  for 
lilinu  when  issued.* 

The  writ  issues  in  the  name  (d'  the  Pi-esideut  of  the  United 
States,^  is  tested  of  the  date  of  issue^  in  the  name  of  the  Chief 
Justiee  of  the  Tnited  States,  oi-,  when  that  office  is  vacant,  in 

4*  Xororosp     v.     Nave    &     Mc-Cord  3  Kcniiu  ky    (oiil.    Tiinlicr.    Oil    & 

Wig.   Co..    C.    C.    A..    101    Fed.    T'Hl.  I.and   Co.    v.    iiowcs.    C.    C.    A..    15.3 

See    Cr«-dit    Co.    v.    Aikaiisas    Cont.  I'l'd.  108. 

R.  Co..  128  V.  S.  258.  .32  L.  ed.  44S.  «  Tl)i(!. 

«5  Uraiidies    v.    Cocluane.    105    V.  5  s.  C.   lliile  5:    Long  v.  Farmers' 

S.  2G2.  20  I.,  cd.  nSi).  State  Hank,  C.  C.  A..  0  L.K.A.(X.S.) 

46  Simpson    v.    First    Nat.    Bank.  .")S5.  147    Fed.  3(50. 

C.    C.    A..    129    Fed.    257:    Ivcntncky  6  1".   S.    15.   S..   Jj   012;    Atlicrton   v. 

l'..al.    TimlxT.    Oil    &    Land    Co.    v.  Fowler.  !»1    l".  S.   143.  23  L.  od.  2fi5. 

lloweis.  C.  C.  A.,  153  Fed.  103.  A     mistake    In    tlie    date    will     not 

47  U  illiams  Bro.s  v.  Savage,  C.  C.  vitiate  a  writ  of  error  wliieli  is  duly 
A..   120   Fed.  407.  issued  and  served.     O'Dowd  v.  Ru8- 

S  U'.MI.     1  Act    of    .lan'y    22.    1912.       sell.    14  Wall.  402,  28  L.  ed.  857. 
r',1    St.  at  L.  .54. 

2  Iff    Issning    \\  rits    of    Error,    C 
C.   A..   199    Fed.  115. 
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the  name  of  the  associate  Justice  next  in  precedence/ — that  is, 
wirli  the  oldest  commission,® — and  hears  the  seal  of  the  court 
whose  clerk  issues  it,  and  is  signed  by  such  clerk.®  The  writ  is 
directed  to  the  conrt  whose  proceedings  it  is  intended  to  review, 
and  directs  such  conrt  to  send  np  under  its  seal  to  the  apjiellante 
court  the  record  and  jirocess  for  inspection.  Ir  is  the  usual  prac- 
tice to  accompany  a  writ  of  error  liy  a  citation.^*'  This  is  not 
jurisdictional,  hut  is  merely  a  notice,  and. an  cn-nr  in  the  (hiTc 
of  its  return  is  not  fatal.^^  Where  the  citation  is  defective,  a 
new  citation  may  be  issued,  if  necessary. ^^  The  return-day  of 
a  writ  of  error  or  appeal  must  be  not  more  than  thirty  days 
from  the  tlay  of  signing  the  citation,  whether  the  return-day  fall 
in  vacation  or  in  term  time;"  excej)!  in  (•as<'  of  writs  of  error 
or  appeals  from  the  Supreme  Court  to  review  the  decisions  of 
the  courts  of  the  United  States  in  California.  Oregon,  Xevada, 
Washington.  Xew  Mexico,  Utah,  Arizona,  .Montana,  Wyoming, 

7  1".  S.  R.  S..  §  911:  GeniKiiii  v.  lowed  in  open  court  at  the  term 
Mason.  154  V.  S.  587.  and  20  L.  ed.  when  the  deeree  was  entered,  or  the 
689;    ij   455.  supra.  appellee   appears   or    waives    .service 

8  1".  S.  R.  S..  §  t>74.     It  lias  htrn  of    the    same,    an    omission    of    its 
said  that  the  cdiirt  of  first  instance  service    is   fatal   to  jurisdiction   over 
should   leave  to   the   appellate   court  the  appellee.     Sutherlaiul   v.   I'earci;, 
th.e    determination    of    the    latter's  C.  C.  A..    lS(i   l-"ed.  787. 
jurisdiction    and    should    not    refuse  H  Ihid. 

to  allow   an  appeal   for  want  of  ju-  12  Ibid., 

risdicti<in     thereof     in     the     Circuit  13  S.  C.   Rule  8:   C.  C.  A.  Rule   14. 

Court    of    Api)eal-.       A'r    Kyle.     185  .\s    to    the    jilace    of    the    return    in 

F,.,!,  ^lO.  t'l^     Ninth     Circuit,    see     Mcl'"aildcn 

9  r.  S.  i;.  S..  sj^  911.  1004;  Miller  v.  Mountain  \'.  &  M.  M.  Co.,  C.  C. 
V.  lexas.  ]r,:i  C.  S.  535.  38  L.  ed.  A..  97  Fed.  t)70.  A  writ  of  error 
812:  LouL'  v.  Fanners'  State  Bank.  will  not  he  dismissed  because  no 
{'.  C.  A..  9  L.R.A.lN.S.)  585.  147  return-thiy  is  named  wlien  it  is  by 
Fed.  300.  its    terms  '  returnable    within    tiiirty 

IOC.    C.    A..     Rule     14:     Nome    &  days,    although    the    order    allowini,' 

Sinook   Co.   v.   .Anus    Mercantile  Co..  i'      made     it     returnaiile     in     si\t_\ 

(  .   (  .    .\..    187    Fed.   928.      The   cita-  days.      Texas  &   P.  R.  Co.  v.  Rloom, 

lion  may  be  signed  by  any  judge  of  C.    C.    A..    (iO    Fed.    979.      See    l>ove 

the  court   of   review  or  of  the  court  v.    Husch.    C.    C.    A..    142    Fed.    429. 

of    original     jurisdiction.      Kxplora-  The    writ    will    not    be   dismissed    Ix- 

tion    MiTciint  ile  Co.  \.    l':icilic    llanl-  <-ause     rrtinnc<l     a     few     (hiys     after 

ware  &  Steel  Co..  C.  C.  A..   177    F<(l.  Hic  icCnn-day.     Altenberg  v.  (Mant, 

825.     The  failure  to  serve  a  citation  C.    (  .    A..    83    Fed.    980.      Si-c    inira, 

does   not  deprive  th<'  court   of  juris-  §    705. 
diction  of  the  apfieal  :   but   ullb■^s  al- 
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.Vurth  IhikotH.  South  DiikoiM.  AImsIsm.  Ihiwnii  -auA  \\>y\o  llu-o, 
vvhrii  llio  n'turn  .lav  must  1m-  lu.  iin.iv  lli.ni  sixlv  .hivs  Irum  llic 
timr  "f  •*\su'mii  thr  ritiili<'M.  aii.l  wlini  llic  iu.km.'iil  nv  <lrcivc 
S.MI.  Ih'  ivvU'w.mI    was   IVlHlrlV.l    ill    ihr    I'hilipiuiir    IslniMls 

onr  huiulnMl  au.l  twvutv  .lavs."     ■riic   wril   r;innui  jm-mihtIv   he 
lK-f"..n«   tin-  rntrv   ..f   llic    jii.kiiifiit,    wliicli    il    Kriiii^s   \\\) 
tor  r.'viow."     TIk-  writ  is  a  wril  ..I'  lli«"  <-iMirl  .W  iv\ic\v.  allliunali 

Ihsu.hI  fn.iu  tin- ••I.Tk's  ollin-  of  ilic  Distiid  (' i."^     A  writ  ..I" 

rrn.r  must  srt  out  ila-  iiaiii.'s  ..f  all  liif  jiartics,  plaint  ill'  ami  dc- 
fcu<laiit  in  t-rror."  Wli.-rr  iw..  actiuiis  have  Iwcii  (•oiisnlidatcd  lor 
irinl.  trirti  U«t\»r«'  tlu'  sanif  jury,  wiii.-li  iviui-iicd  separate  ver- 
«lipts.  and  separate  jiulirnieiiis  eiiiered.  alilioiiiili,  liy  consent,  a 


H."".  I.  llulf  '.';  Williiuiis  V.  e'it> 
P. .a  X    I  iiKl  Co..  (  .  I  .  A..  ISI!  Foil. 

>»  Notli-y  V,  Brown.  iOS  T.  S.  42!t. 
M  I..  0.1.  .1  .".!>. 

H  Miisfinn  v.  lavnzos.  (>  W  all. 
.155.  IS  I..  ».<!.  810. 

nSniytli  V.  Strador.  12  How.  :127. 
13  I..  o<!.  UMA;  Davenport  v.  Klotrli- 
«.r.  1«  How.  142.  14  l>.  ocl.  87!).  The 
inrliiMioii.  hs  plaint ilTs  in  error,  of 
-  wlio  are  not  partie.-^  to  tlio 
■loet*  not  vitiate  tlie  writ  if 
tlio  |»ro|HT  parties  arc  joined,  ami 
tlu'  nnnies  of  tlie  former  can  l)e 
i«tri«"ki»n  out  and  the  writ  dismissed 
a«  tft  thet'i.  'riionia.H  v.  (ireeii  Cown- 
1(5  1-Vd.  !Mi!).  .\  writ 
!it  whieli  names  Imt  one 
-..,..  ,  .  .  i.tilTH  or  «lefendants  in  er- 
ror, ami  «l<»»cril>«i»  tho  rest  on  tlie 
kaiiic  siHt*  att  "and  others."  l)e  Neal.' 
V.  Arrher.  H  I'et.  .'J2(t.  8  I.,  ed.  lO.l.l. 
^fil•.  r  V.  M.  Kni/ie.  10  Wall.  .'>82. 
I  which  de.^eribes 
pMftitii  Ijv  tlieii  lirm  name  instead 
of  tlirir  iniiividiial  naineK.  The  Pro- 
t«l«r  It  Wall.  82.  20  L.  ed.  47: 
M.  monds.  100  V.  S.  ]4."».  2") 

I^  fliMlIx"   v.  Tootle.    1;14    I'. 

S.  !•!  I..  ,h|.  831;  unle.ss  the 

fMord  the   partners'   names, 

K»'  28  L'.  S.  225.  .32 


I..  I'd.  4.'f7  ;  or  as  "the  licirs  of  Xiclio- 
las  Wilson."  Wilson  v.  Life  &  I'iic 
Ins.  Co..  12  I'et.  I  to.  n  L.  ed.  1():?2; 
or  as  "the  slii])  Protector  and  own- 
ers." The  Protector.  I  1  W  all.  82, 
2(1  1..  ed.  47.  An  appeal  l)y  "Wil- 
liam I.,  licinin^'uay.  Trcasurci-  of  the 
State  i>f  Mississippi,  and  Sylvester 
tiwinn,  .\ii(litor  of  said  State,  and 
fiT  officiii  tlie  Levee  I'xiaid  of  .Missis- 
sil»pi  District  Number  One,"  was 
held  sullicii'iit  to  ijriiig  up  for  review 
a  decree  against  the  Le\ee  Board, 
although  a  statiiti'  had  i)een  passed, 
entitled  "An  act  to  abolish  tlie 
lx^\-ee  I'oai'd  of  District  Number 
•  Inc.  and  to  pay  tlie  debts  of  said 
Pioard."  wliicli  aliolislied  the  ollices 
of  the  members  of  such  l)oaid.  and 
substituted  the  oHlcers  who  took  tlie 
ap))cal  in  their  jilace  to  settle  up 
the  nnlinislied  bu.siness  and  pay  the 
fields  of  the  board.  Hemingway  v. 
Stans(dl.  .100  r.  S.  .-J!)!),  27  L.  <■(!. 
245.  .\n  incorrect  designation  of 
the  parties  as  plaintiff  and  defend- 
ant, when  it  follows  tlie  title  of  the 
cause  in  the  court  below,  is  not  a 
fatal  defect  in  tlie  writ.  II.  Ilack- 
feld  &  Co.  V.  L'.  S.,  C.  C.  A.,  141  Fed. 
!>.  It  is  the  better  practice  to  in- 
clude in  the  writ  of  error  a  descrip- 
tion   of  the   position   of   the   parties 
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single  bill  of  exceptions  was  allowed ;  it  was  said  that  two  sep- 
arate writs  of  error  were  necessarv.^^  A  writ  of  erroi-  to  a 
State  court  need  not  contain  a  recital  that  it  is  directed  to  the 
final  indgment  of  snch  conrt,  nor  that  the  conrt  is  the  hiohest 
court  of  law  or  equity  in  the  State. ^^  The  appellate  court  nuiy, 
at  any  time,  in  its  discretion  and  with  or  without  terms,  allow 
an  amendment  of  a  writ  of  error,  when  there  is  a  mistake  in 
the  teste,  or  a  seal  is  wanting,  or  the  writ  is  made  returnable 
on  a  wrong  day,  or  when  the  statement  of  the  title  or  the  parties 
is  defective,  if  such  defect  can  be  remedied  by  reference  to  the 
accompanying  record,  and  in  all  other  particulars  of  form,  pro- 
vided the  defect  has  not  prejudiced,  and  the  amendment  will 
not  injure,  the  defendant  in  error. ^°  A  high  authori'v  has  said 
of  the  statute  authorizing  such  amendments:  "It  is  difficult 
to  see,  in  reading  it,  Avhat  defect  cannot  now  be  amended  in  the 
discretion  of  the  court. ''^^     An  appeal  cannot,  by  amendment. 


as  plaiiitirt's  ami  defpiulants  l)elow, 
as  well  of  their  positions  in  the 
conrt  of  review:  but  if  the  latter 
statement  is  made,  the  omission  of 
the  former  will  not  avoid  the  writ. 
Missina  v.  Cavazos,  0  \A'all.  355, 
301.  18  L.  ed.  810,  812.  Wliere  the 
writ  of  error  contains  the  names  of 
all  the  parties  who  appear  on  the 
record,  the  court  of  review  cannot 
presume  that  there  are  other  par- 
ties, and  for  that  reason  dismiss  the 
writ,  (uiinl..']  V.  Pitkin.  11.3  U.  S. 
545,  28  L.  ed.  1 128.  Wliere  the  writ 
of  error  omitted  parties  named  in 
the  citation,  the  court  dismissed  the 
writ.  Kail  v.  Wetmore,  6  Wall.  451, 
18    !..  ed.  8(52. 

18  Waters-Pierce  Oil  Co.  v.  \an 
Kldenii.  ('.  C.  A..  137  Vvd.  557. 

19  r.nell  V.  Van  Ness.  S  W  heat. 
312.  5  L.  ed.  (124.  Tlic  appeal,  ci- 
tatiun.  ami  as^i;,'llllleIll  of  errors 
may  Im-  aMiendecj  liy  coi-rectinj;  an 
error  In  the  date  of  tiie  order  whicli 
the  a|)pillaiit  seek.s  to  rcviow.  Nov- 
ell   M<(  onn.-li    Mffj.   Co.    v.    Iiilcrna- 

K.d.    I'rac.   \"ol.    11!.— 155. 


tional   Automobile  Leage.   C.   C.   A.. 
ion  Fed.  989. 

20  r.  S.  R.  S.,  §  1005;  Cotter  v. 
Ala.  G.  S.  R.  Co.,  C.  C.  A.,  61   Fed. 

747. 

21  Curtis,  Jurisdiction  of  V.  S. 
Courts,  87.  A  writ  of  error  which 
does  not  name  any  return-day  may 
be  amended  by  the  insertion  of  a 
return-day.  Evans  v.  Brown.  109 
r.  S.  ISO,  27  L.  ed.  898.  But  where 
tliere  was  no  application  for  an 
aniciidiiK'nt  tlic  writ  was  (lismissed. 
Lea  v.  Conn.  Mut.  L.  I.  Co..  154  I'. 
S.  059.  and  25  L.  ed.  882.  Where  the 
writ  was  in  the  name  of  the  Presi- 
dent of  the  I'nitcd  Stat<»s,  but  l>ore 
the  teste  of  the  Chief  .Justice  of  tin- 
State  coni-t.  witli  Ills  si^riiaturc  and 
that  of  the  (derk  of  such  court,  and 
the  seal  of  such  court,  an  ainciKJ- 
iiient  of  the  writ  was  alhiwcd.  Tex- 
as &  Pac.  Ry.  Co.  v.  Kirk.  Ill  C.  S. 
4Sf!.  28  L.  ed.  4S1.  WIutc  the  pa- 
per puiporf  in;;  (o  lie  a  writ  of  cri'or 
was  in  the  naiiif  and  bore  the  Ic.str 
of  the  Chief  .Fustice  of  a  State  cmrt. 
and    was    si"ned    bv    the    clerk    and 
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U.  olmiiH  to  «  writ  of  rn-or."     h  is  ihr  i.n.,..r  yviwUco  to  file- 

u  iH.|ilio«  for  ihr  writ,  aiul  to  havr  it  allowc.l  l.v  :,  jn.loo  ol  the 

.^mrl   to  Nvliii'h  it   is  a.l.lrcssr.l.  or  a  ju.l-o  of  the  rourl   ot    rc- 

"      Tlir    prtitioii    slioul.i    Ih'   ;UT.-in|.;mio.l    Willi    :iii    assiiin- 

:  ,.i  rrrt.rs.  wlii.-h  sliouM  l.r  sri  oul  scparnlclv  nii.l   partioi- 

,  ,.ju-li  rrror  assrrtol  aiul  iiitcii.lcl  to  l.c  ur-c.l.      Xo  writ  of 

•  rr.'.r   I.,  a    District    Coiirl    is   :illouv.l    till    Mirli    :iu    assi.iiniuciil 


«.«lctl  with  the  «cal  of  mc\\  point .  it 
-  '..-1.1  tliwt   tli.'ic  was  iu>  writ   to 
.1.    niul    iJiat    ooiisiH|u«'iitly    tin- 
t  coul«l  not  Ih>  ciiri^l.     Kondiir- 
;ini  V.  Wac-Hon.  loa  V.  S.  iTS.  jr.  1.. 
'     M'.     Till-   r««r«'  of  tin-   Distiiit 
:»!ul   «»f  tin-  oU'rk   of   llu'    Uis- 
irt    in    a    writ    of    crmr    to 
irvirM    tho  j»i«li:mrnt   of   siu-li   court 
it>  a  di'fwt,  wliicli  can  la'  lun-d   by 
Hm<>ncinH>nt.  Konj:  v.  Fanners'  State 
lliink.  C.  C.  A..  H  L.R.A.(N.S.)   -iS.). 
147  F«m1.  nno.    The  issiie  of  one  writ 
to  review  two  M'|mruto  jud^inicnts  is 
a  defect,  which  may  he  wiiivid.    Wa- 
ters-Pierce Oil   Co.  V.    \aii    KUltren. 
C.  C.  A..   137   Fed.  r».-)7.       The  writ 
may    be   amended    to   bring    in    new 
l-artieft.  Kniekerhocker  Life  Ins.  Co. 
V.   Pcndien.n.    11.'.   V.   S.  :J3n.  29   L. 
«>d.  A.iZ:   (JiiU-rt    v.   Hopkins.   C.   C. 
A..  198  Fed.  849.  8.51:   and  sufli  an 
amendment  may  bo  allowed,  even  af- 
ter   ar^iunu-nt.    Knitkerhoeker    Life 
Ins.  to.  V.  IVn.lleton.  11. "i  V.  S.  339. 
29  I-  ed.  432:  bnt  in  all  such  eases 
!•.•  muHt  be  duly  served  upon  the 
iii-u    |>arti«t«,  (Jilbert  v.   llojikins.  C. 
C.  A..  198  Fed.  849.  S.il  :  and.  if  after 
argument,  a  rear^runient   will  be  or- 
diTitl.    Kniekerhocker    Life    Ins.    Co. 
v.  IVmllelon.  1 1.")  I'.  S.  339.  29  L.  ed. 
4.T2.     A  MuhMtitutiun   of   a    plaintitf 
in  error  was  made  where  the  |)erson 
•ul>i>titut<-d  sued  out  the  writ  in  the 
II.-IIIIC  of  the  ori;:inal  plaintitT  in  er- 
ror, each  rlainiin}!  to  he  the  personal 
r<'pr<iM-ntative  of  a  decedent.     Wal- 
»,...  ,     \(.,^:..>i..  I  I,..;.-  (  ,.     1  ",7  r    < 


;!-l2,  39  L.  ed.  72"):  (Jreen  County,. 
Kentui'ky  v.  Thomas'  Kxecutor.  211 
r.  S.  .")9S.  .■)3  L.  ed.  343.  W  licic  the. 
orifliiKil  writ  of  error  h;ul  liceii  des- 
troyed Ix'fore  the  retiuM-day .  witli- 
out  tlie  fault  of  tiiP  [daiiitilV  in  er- 
ror, tlic  court  allowed  a  <'0])y  to  be 
returned.  ^lussina  v.  Cavazos.  (5 
Wall.  3.i.l.  18  L.  ed.  8H). 

22  Carter  County  v.  Sehmalstig,  C. 
C.  A..   127  Fed.   12i;. 

23  Tliis  is  required  by  statute  in 
the  ease  of  writs  of  error  of  State' 
courts.  Twitcliell  v.  Common- 
wcallh.  7  Wall.  321,  ]9  L.  ed.  223: 
Spies  V.  Illinois.  123  C.  S.  131,  143. 
31  L.  ed.  80:  N.  W.  Mut.  luioii 
Packet  Co.  v.  Home  Ins.  Co..  L54  U.. 
S.  588,  20  L.  ed.  403:  .lupra,  §  092.. 
Before  the  Evarts  Act  of  March  3, 
1S91.  it  was  not  required  for  writs 
of  emu-  to  the  Circuit  and  District 
Courts,  Davidson  v.  Lanier.  4  \\'all. 
447.  18  L.  ed.  377:  Ex  parte  \'ir- 
fiinia  Com'rs,  112  U.  S.  177,  28  L. 
ed.  69]  ;  excci)t  to  review  convic- 
tions of  ca|)ital  crimes.  25  St.  at  L.. 
(;.■)().  §  0.  S.  C.  Rules  35  and  30.  and 
C.  C.  A..  Poile  11.  seem  now  to  re- 
f|uire  the  allowance  of  tlu'  writ  in 
all  cases.  Tuskaloosa  No.  Uy.  Co.. 
V.  Oude.  141  V.  S.  244,  35  L.  ed. 
742.  But  see  Gorham  v.  P>road 
River  Tp.,  1 13  Fed.  83.  Tt  is  the  bet- 
ter practice  for  the  judf;e  to  indorse 
his  alhnvance  u)ion  both  the  petition 
and  the  writ:  but  liis  indorsement 
on  either  is  suflicient.  Wher»'  tluv 
judge's    indorsement    of    liis    allow 
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of  errors  is  filed.  When  the  error  alleiied  is  to  the  admission 
or  to  the  rejection  of  evi(k>n('(\  the  assignment  of  errors 
shonld  qiK^te  the  full  sidjstance  of  the  (n-idence.  When  rlic 
error  alleged  is  to  the  charge  of  the  court,  the  assignment  of 
errors  shonld  set  out  the  part  referred  to  in  the  words  of  the 
charge,  whether  it  be  in  instructions  given  or  instructions  re- 
fused. When  the  error  alleged  is  to  the  ruling  upon  the  report 
of  a  master,  the  specification  should  state  the  exception  to  the 
re])ort  and  action  of  the  court  upon  it.^* 

It  has  been  held:  that  the  writ  of  error^^  or  appeal^®  will  be 
dismissed  if  brought  or  taken  before  an  assignment  of  errors  is 
fih^l,  although  such  assignment  is  filed  subsequently;  but  the 
grant  takes  eifect  when  the  order  for  the  allowance  is  filed,  and 
if  the  petition  and  assignment  are  then  filed,  they  are  in  due 
time  \^''  and  that  a  reference  to  an  assignment  of  errors  in  the 
petition  for  a  writ  of  error  or  appeal,  which  is  duly  filed,  makes 
the  rime  of  filing  the  assignment  sufficient,  although  the  clerk's 
file  mark  gives  it  a  later  date.^®     Where  the  defendant  in  error 


aiicc  by  mistake  is  wrongly  dated 
tile  clorl';  lias  no  power  to  eorrcct 
tlip  date,  liut  it  is  not  improper  for 
iiini  to  add  a  nieinorandiim  statijig 
tlie  faets.  \^'arnor  v.  Texas  &  P. 
Ry.  Co..  C.  C.  A.,  .54  Fed.  H20.  Tlie 
signature  of  a  citation  and  the  ap- 
proval of  a  I)ill  of  exceptions  were 
liidd  to  be  eijuivalent  to  the  allow- 
ance uf  a  writ  of  error.  Louisville 
Tr.  Co.  V.  Stockton.  C.  C  .  A..  72  Fed. 
1.     Tint   -:ee  Tii^kaloosa  No.  Rv.  Co. 


V.    (hide. 
742. 

24  ( '.    S. 


r.    S.    244.    .'^.>    L.    ed. 


R.  S..   §  n07:    S.  C.  Rule 


3.1:  C.  C.  A.  Riilr  U,  24.  See  in- 
fra. ^  701.  .\>,  to  the  practice  up- 
on aiijjeals  from  the  taxation  of 
coats,  see  Campbell  Pr.  P.  &  Mfg. 
Co.  V.  Duplex  Pr.  P.  *Co.,  C.  C.  A.. 
101     Fed.    2.S2. 

25  Frame  v.  Portland  riold  Min. 
Co..  C.  C.  A..  108  Fed.  7.')0;  Webber 
V.  Mil  hi  I  Is,  C.  C.  A..  124  Fed.  04, 
and  <'itation8. 

26W,.|,lM.r    V.    .Milhills.    C.    C.    A., 


124  Fed.  64:  and  citations,  Simp- 
son V.  First  Nat.  Bank,  C.  C.  A., 
129  Fed.  257;  Lockman  v.  Lang,  C. 
C.  R..   1;12  Fed.  1. 

27  Cojjper    River   Min.   Co.    v.   Mc- 
Cleilan,   C.   C.   A.,   138   Fed.  .3.3.3. 

28  Tyee  Consol.  Min.  Co.  v.  Lang- 
stedt.  C.  C.  A..  121  Fed.  7(HI :  Moore 
v.  ^toore.  C.  C.  A..  121  Fed.  7.37.  It 
is  no  defect  in  a  writ  of  error  thai 
the  |ictiti()ii  prayed  for  an  aii])eal. 
Wilmington  v.  IJicaud,  C.  ('.  A..  !1(1 
Fed.  212.  The  petition  need  not 
mention  each  order  and  judgment 
complained  of.  '["hat  is  the  function 
of  the  assignments  of  error.  So 
held  under  C.  ('.  A..  Rule  11  of  the 
S(-ventli  Circuit.  Ted't  v.  Stern. 
C.  C.  A.,  74  Fed.  7')").  Tlie  petition 
may  be  amended  yi\inc  pro  Iidh-  with 
the  permission  of  the  eomt  Ixdow. 
by  changing  the  di'seription  of  the 
petitioner  from  plaintitV  to  defend- 
ant. <Joihaiii  v.  Mroad  River  T'p. 
11.3  Fed.  83. 
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htu\  op|M»w'«l  a  luotioi.  fur  IrMvr  to  wiilhli-iw  a  writ  oi  error, 
,\  U'fort'  an  assipmu-iu  ..f  crn-rs  lia.l  Ixvu  tih'd  :  ii  was  licM 
(ha(  Ih«  thrrrhv  wuivc.l  his  ri.-lit  to  mow  t--  .lismiss  ilic  writ 
Uvaust'  pn'Uu.iiuvly  issiic.l.*'  There  sh..ul.l  1...  amiexe.l  t..  and 
n«tnriu«»l  with  rwvy  writ  of  error,  an  autheiii  ieate.l  iranseript 
oi  till'  nvonl.  an  assiiiiuneiit  of  errors,  aiul  a  pravcr  for  re-' 
vcrsal.  with  a  eitntion  to  the  adverse  parlv.^^"  -'When  there  is. 
no  assiiinuHMit  of  errors,  as  re.|uire.l  h,v  ,s(>etioii  !il>T  of  the  Ke- 
visoil  Statutes,  eouiisel  will  not  he  heard  except  al  the  request 
of  the  eonrt  \o  whieh  it  is  .iireeie.j.''  it  must  be  Served  before 
Ik>  «lisre<:ardod.  but  the  cMiri.  al   its  opiioii.  may  notice  a  i»laiu 

crrt>r  not  assiuneth 

A  writ  of  error  is  served  by  jodiiiiiu'  a  eojjy  with  the  clerk 
of  tho  court  to  which  it  is  .lirecte(P''  it  must  be  served  before 
its  roturn-dav.'^  A  citation  should  be  addressed  to  the  defend- 
ants in  error,"  an<l  sii;neij  by  a  jndiic  of  the  court  to  which  the 
writ  is  addressed,  or  any  justice  or  judge  of  the  appellate 
court."  and  nnist  be  served  upon  them  before  the  return-day;^® 


» Alaska  I'li.  OoUl  Min.  Co.  v. 
M«M-t.  C.  C.   A..   114   Ki'd.  r.C. 

»Pr.  R.  R.  S..  §  0!»7.  See  infra, 
SS  701.  704.  707.  A  prayer  tliat  the 
writ  may  issiu*  "for  the  correction 
of  errors  so  eoinplained  of"  is  suffi- 
cient. Sprinpfield  S.  D.  &  Tr.  Co. 
V.  Attica.  C.  C.  A..  8.i  Fed.  387.  The 
failure  to  attach  the  writ  of  error 
to  the  transcript  is  not  a  fatal  de- 
fect, but  the  attadinient  may  he 
made  in  the  court  of  review.  Cot- 
ter V.  Ala.  f5.  S.  n.  Co..  C.  C.  A..  Gl 
Fed.  747. 

«1K.  C.  Rule  21:  (.  C.  A.  Rule 
24;  Clinton  E.  Warden  Co.  v.  (  ali- 
fomia  F.  S.  Co..  C.  C.  A..  102  Fed. 
334. 

M  Iiji\  i<!«on  V.  I,;nii<r.  4  Wall.  447. 
IH  L.  .-d.  .{77. 

MWwmI  v.  Lid...  4  Cranch.  180, 
2  L.  e<l.  .jKH:  l'ick«-tt  v.  Lefrerwood. 
7  Pet.  144,  K  L.  ed.  038.  A  writ  will 
not  Ik-  diitniiBBed  hecau-'e  the  citation 
wa«  nerved  Ii-hh  than  thirty  days  be- 
fore   the    return-day.      Seaijrist.    v 


Crabtrce,  127  V.  S.  773.  32  L.  ed. 
323.  Cf.  Mondenhall  v.  Hall.  134  U. 
S.  5o9,  33  L.  ed.  1012.  See  Ex  parte 
Parker.  120  U.  S.  737.  30  L.  ed.  818. 
But  see  U.  S.  R.  S..  §  709;  Tripp  v. 
Santa  Rosa  St.  R.  Co..  144  V.  S. 
126.  30  L.  ed.  371. 

34Pcale  V.  Phipps,  8  How.  256, 
12  L.  ed.  1(170:  Biorler  v.  Waller.  12 
Wall.    142.  20   L.  ed.  200. 

35  Sage  V.  Railroad  Co.,  00  U.  S. 
712.  24  L.  ed.  641  ;  Richards  v.  Mack- 
all.  113  U.  S.  530,  28  L.  ed.  1132. 
It  may  be  signed  by  a  different 
judge  from  the  one  who  approved 
the  bond.  Farmers'  L.  &  Tr.  Co.  v. 
Chicago  &  N.  P.  R.  Co..  C.  C.  A.,  73 
Fed.  314.  The  signature  of  the  clerk 
is  insufhcient.  Brown  v.  McConnell, 
124  V.  S.  489',  31  L.  ed.  495:  Free- 
man V.  Clay.  C.  C.  A..  48  Fed.  849. 

36  See  S."  C.  Rule  8;  U.  S.  R.  S., 
§§  997.  999;  National  Bank  v.  Bank 
of  Commerce,  99  U.  S.  608,  25  L.  ed, 
362, 
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but,  when  the  writ  has  been  duly  issued  and  returned,  the  ap- 
pellate court  may  allow  an  alias  citation  to  be  issued  and  served 
subsequently  upon  some  of  the  defendants  in  error.^' 

The  object  of  service  of  a  citation  is  notice ;  and  where  suffi- 
cient notice  has  been  given  by  a  stii)ulation  and  motion.^*  or 
by  an  order  of  the  appellate  court  served  upon  the  appellee, 
directing  him  to  appear  and  argue  the  cause, ^^  a  citation  is  un- 
necessary. A  failure  to  serve  the  citation  before  the  writ  of 
error  is  returnable  is  a  ground  for  dismissing  the  case.*"' 
Xotice  in  open  court  of  a  writ  of  error  given  at  the  term  when 


37  Altpnberg  v.  Grant,  C.  C.  A.,  83 
Fed.  980;  Knickerbocker  L.  I.  Co. 
V.  Pendleton,  115  U.  S.  339.  29  L. 
ed.  432.  Service  by  mail  is  insulli- 
cient  unless  the  objection  is  waived. 
Tripp  V.  Santa  Rosa  St.  Ry.  Co., 
144  U.  S.  126.  36  L.  ed.  371;  Mar- 
tin V.  Burford.  17G  Fed.  554.  Serv- 
ice of  the  citation  may  be  made  up- 
on the  attorney  of  the  defendants  in 
error  in  the  suit  below,  Bacon  v. 
Hart,  1  Black,  38,  17  L.  ed.  52;  Big- 
ler  V.  Waller.  12  Wall.  142,  20  L. 
ed.  260.  An  amendment  showin<j  his 
relation  to  the  defendant  in  error 
may  be  subsequently  allowed.  Mc- 
Chdlan  v.  Pyeatt,  C.  C.  A.,  49  Fed. 
259.  Where  an  attorney  apjx'ared 
(m  the  record  as  representing  sever- 
al respondents,  it  was  held  that  his 
admission  as  solicitor  for  some  of 
them  bound  theiv  all.  Ibid.  Even 
though  he  had  been  paid  his  fee  and 
discharj^ed  from  all  furtlier  duty. 
U.  S.  V.  Curry,  6  How.  106.  12  L.  ed. 
303.  Service  made  on  the  partner, 
IJailroad  C<».  v.  Hhuv.  100  l'.  S.  661. 
25  L.  ed.  587;  or  executrix  of  tlie 
attorney  of  record  is  insullicient. 
Bacon  v.  Hart.  1  Black.  38.  17  L.  e<l. 
52.  Service  on  nnc  of  two  joint  par- 
ties is  suHicicnt.  I'vrn  it  tlic  otbei'  is 
dead.  Waters  v.  i'.arrili.  131  T.  S. 
Ix.xxiv,  and  25  I,,  id.  6(16:  Ndine  & 
Sinook  Co.  v.  .\mes  .Mercantile  Co., 


C.  C.  A.,  187  Fed.  928.  In  a  State 
where  the  common  law  as  regards 
tlie  relations  of  husband  and  wife 
was  unchanged,  service  on  the  bus- 
band  of  a  woman  who  had  married 
since  the  judgment  was  held  sulli- 
cient.  Fairfax  v.  Fairfax.  5  Cranch, 
19.  3  L.  ed.  24.  Upon  a  writ  of  er- 
ror to  a  judgment  in  favor  of  the 
Treasurer  of  a  State,  the  citation 
must  be  served  on  the  Treasurer,  not 
on  the  Governor  and  the  Attorney- 
General  of  such  State.  Poydras  de 
La  Laude  v.  Treas.  of  Louisiana,  17 
How.  1.  15  L.  ed.  83.  Where  the  de- 
fendant in  error  has  since  the  judg- 
ment moved  into  another  State  or 
district,  it  seems  that  an  order  for 
service  upon  liim  by  publieatimi.  or 
by  the  marshal  of  tlie  district  wliere 
lie  is  found,  may  be  granted.  Xa- 
tiims  V.  .Jolinson,  24  How  195.  16  L. 
ed.  62S:  Renaud  v.  Abbott,  IIG  U.. 
S.  277.  12S  L.  ed.  629.  Service  by 
mail  is  insullicient.  Tripp  v.  Santa 
Rosa  St.  R.  Co.,  144  U.  S.  126.  36 
L.  c.l.  371. 

38  r.  S.  V.  Gomez.  1   Wall.  690.  17 
L.  ed.  677. 

39  Dodge    V.     Kniiwles.     114     V .    S. 
430,   39    I..   e<l.    114. 

40  Ilrwitt  V.   iMlbrrt.   116  l'.  S.  142, 
2!i    L.    (m1.    .")S1  ;    i!a(if(ird    v.    i'"ol.som. 
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31    L.   e<I.   292.      See 


infra.  §  7n5.     .\  <:eneral  appearance 


:^  t-n 


w  iM  IN  OK   r.i;i;oi:  am>  ai'I'Kai.s. 


>^    7(H1 


tlif  jlHk'MU'Ht  is  nMulcrt'tl  is  not  .M|uiv;ilciil  lo  :i  citnlion.  '  I'li- 
tler  fh«>  «>l«l  pnu'titT  it  u;is  licM  tluit  ii<«  iiKiiidnimis  wdiild  issue 
lo  (t>inpt>l  tlu'  jillowaiu'c  of  ;i  wrif  <•!'  error  l>v  :i  Circuit  or  Pis- 
tric't  Court.**  No  maiKhmius  will  issue  to  eoinix'l  a  jiuliic  of  a 
rinMiil  or  Distriei  ("o\irt  lo  sijiii  a  citation  or  approve  security 
ill  err«>r  or  on  appeal,  nnfil  an  application  for  such  signature 
or  !ipproV!il  has  lM>en  made  to  I  lie  jndii'e  of  the  court  of  review.*' 
§  700.  Appeals.  An  appeal  must  l>c  allowed  hy  a  judfi'C 
\vlu»  has  power  to  si^n  :i  citation.  uam(dy.  hy  a  jndi>e  of  the 
fijurt  a|ti>ealed  from  or  from  the  appellate  court. ^  A  hond  is 
not  rssi'iuia!  to  the  validity  of  an  ajjpeal.  although  a  hoinl  must 


in  ihf  ^u|'ri-m.'  »  unit  for  a  term 
without  moving  to  tlismias  is  a  waiv- 
iT  of  R»TviiH>  of  tlio  citation,  l'.  S.  v. 
Aniipjo.  1.11  r.  .'^.  App.  Ixxxii.  and 
18  I..  vi\.  247:  Piorco  v.  (ox.  0  Wail. 
7S(I.  in  L.  «hI.  7.S<>:  Riicl<ingiiam  v. 
McUan.  i:<  Mow.  l.^A  14  L.  ed.  90: 
Radford  v.  Kolsom.  123  V.  S.  7'2r,.  .SI 
I.,  ttl.  25)2;  or  of  a  defect  in  the 
namrs  of  tlie  defendants  in  error  or 
ro9pondent.«.  f.  S.  v.  Hopewell,  0. 
C.  A..  Til  hVl.  7!I8:  or  in  tlie  return- 
day.  Shnte  V.  Keyser.  140  V.  S.  049. 
.■'7  L.  ed.  884 :  but  not  a  waiver  of  a 
motion  to  dismiss  the  case  upon  an- 
otlnT  ;.'roun<l  which  is  not  a  mere 
informality,  except  tlie  lapse  of 
time,  fiooilwiii  v.  Kox.  120  U.  S. 
775.  W  T-.  ed.  Sl.l:  itifra.  §  TO.'i.  An 
indufM-ment  by  the  counsel  for  the 
defendant  in  error  on  a  hond  piven 
as  security  for  the  costs  on  liie  writ 
of  error  i^  a  waiver  of  service  of  a 
oitatiun.  Pierce  v.  Cox.  it  Wall.  78«. 
1!>  L.  ed.  786. 

<»l'.  S.  v.  Phillips.  121  I".  S.  254, 
.30  I.,,  ed.  914.  As  to  appeals,  see 
infra.  «5  700. 

*2  Kx  parte  Virginia  Com'rs.  112 
1  .  >-.  177.  2H  1..  i-d.  (101. 

oibid. 

9  70(».  I  I'.arrel  v.  Transp.  Co..  8 
Wall.  424.  10  I,,  ed.  108;  Pierce  v. 
Cox.   0    Wall.    7«<i.    10    L.    ed.    78(i: 


Sage  v.  Railroad  Co..  9(i  V.  S.  712. 
24  L.  ed.  641;  supra,  §  (590.  A  for- 
mal order  allowing  an  apjical  is  not 
essential.  Railroad  Co.  v.  Bradleys, 
7  Wall.  57.5,  19  L.  ed.  274;  Sage  v. 
Railroad  Co..  96  V.  S.  712,  24  L 
ed.  641  :  Brandies  v.  Cochrane,  105 
r.  S.  262.  26  L.  ed.  989;  Chamber- 
lain Transportation  Co.  v.  South 
Pier  Coal  Co.  (C.  C.  A.).  126  Fed. 
165.  Not,  however,  when  the  time 
to  appeal  has  previously  elapsed. 
Killian  v.  (lark.  111  V.  S.  784.  28 
L.  ed.  599.  An  approval  of  a  bond 
upon  an  appeal  is  equivalent  to  the 
allowance  of  the  appeal.  Ibid.  It 
has  been  held  that  a  district  .judge 
cannot  allow  an  appeal  to  tlie  Cir- 
cuit Court  of  Appeals  from  the  or- 
der of  another  district  judge  in  an- 
othei-  district  of  the  same  circuit, 
r.  S.  v.  Moy  Yee  Tai  ( C.  C.  A.), 
109  Fed.  1.  It  lias  been  said 
that  lie  cauiiot  allow  an  aj)peal 
from  a  District  Court  in  another 
district.  Ibid.  A  member  of  the 
Circuit  Court  of  A|)peals  for  the 
Ninth  Circuit  has  ])o\\er  to  allow 
an  appeal  from  the  District  Court 
of  Alaska,  under  the  general  rules 
governing  such  procedure,  which 
are  made  applicable  by  the  Code  of 
Alaska.  Copper  River  Min.  Co.  v. 
Mcflellan    (C.  C.  A.),    l:5S    Fed.  XVA. 
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suhsequentlj  be  filed.^  A  mandamus  will  be  granted  to  compel 
a  judge  to  allow  an  appeal  in  a  proper  case.'  The  allowance  of 
an  appeal  is  not  conclusive,  and  does  not  even  imply  that  the 
judge  who  authorizes  the  appeal  has  made  up  his  own  mind  that 
the  party  is  legally  entitled  to  it.*  It  has  been  said  that  it  is 
the  duty  of  a  judge  to  allow  an  appeal  in  every  appealable 
case,^  but  a  special  statute  regulates  the  practice  concerning  ap- 
peals from  the  final  decisions  in  proceedings  for  habeas  corpus, 
where  the  prisoner  is  held  by  virtue  of  process  issued  from  a 
State  court.^     An  order  allowing  an  appeal  has  relation  back 


Appeals  from  tlie  Court  of  Claims 
must  be  allowed  by  the  court  if  in 
session;  in  vacation  by  the  chief 
justice  of  that  court.  The  limita- 
tion of  time  for  granting  such  an 
appeal  ceases  to  run  from  the  time 
an  applictaion  is  made  for  its  al- 
lowance. App.  Ct.  CI.,  Rule  3.  The 
Court  of  Claims  has  power  to  re- 
voke an  order  allowing  an  ajjj^al  at 
the  request  of  the  appellant,  while 
the  record  remains  therein  at  the 
term  when  tlie  order  was  granted. 
Ex  parte  Roberts.  15  Wall.  384,  21 
L.  ed.  131. 

It  has  been  said  that  a  District 
Court  has  no  power  after  an  appeal 
has  been  perfected  and  the  tran- 
script filed  to  set  aside  an  allow- 
ance of  an  ajjijcal.  Keyser  v.  Farr. 
105  U.  S.  2(i.").  -ill  L.  cd.  1025:  Rec- 
tor V.  Lipscomt).  141  U.  S.  557,  35 
L.  ed.  S57.  But  a  Circuit  Court 
was  allowed,  at  the  term  when  it 
allowed  an  appeal  to  the  Supreme 
Court,  which  had  not  been  perfect- 
ed, to  set  aside  such  allowance  ami 
grant  an  ai)peal  to  the  (  iicnit 
Court  of  Appeals.  Aspen  .Min.  Co. 
V.  I?illin-s.  150  r.  S.  31.  35.  37  L. 
ed.  !)H(;,  !tH7.  And  a  Circuit  Court, 
when  the  allowance  was  made  un- 
der a  mistake  of  fact,  revoked  tlie 
Bame.  Farmers'  L.  &  Tr.  (  o.  v. 
McClure  (C.  C.  A.).  78  '  F.-d.  -Ml. 
An    omission    of    the    names    of    the 


appellees  from  tlie  order  of  allow- 
ance is  waived  by  naming  them  in 
the  ajipeal  bond.  Richardson  v. 
Green.  130  U.  S.  104.  32  L.  ed.-  872. 

2  Edmondson  v.  Bloomshire,  7 
Wall.   30(5.   311.   19   L.  ed.  !)1.  02. 

3  r.  S.  v.  Adams.  6  Wall.  101.  IS 
L.  ed.  792:  U.  S.  v.  Gomez,  3  Wall. 
752.  18  L.  ed.  212;  Ex  parte  Rail- 
road Co.,  95  U.  S.  221.  24  L.  ed. 
355. 

*  Taney,  C.  J.,  in  Callan  v.  May, 
2  Black.  541.  543.  17  L.  ed.  281, 
282.  Ordinarily  a  judge  has  no 
right  to  refuse  to  allow  an  apjx'al 
for  which  application  is  duly  made. 
Pullman's  ]\  C.  Co.  v.  Central 
Transp.  Co..  71  .  ed.  809.  It  has 
been  said  that  where  there  is  some 
uncertainty  as  to  the  appealability 
of  an  order,  as  one  denying  an  ap- 
j)lication  for  leave  to  intervene,  it 
is  the  duty  of  the  judge  of  the 
court  of  tirst  instance  to  allow 
the  ajipeal.  V.  S.  v.  Phillips  (C. 
('.  .\.).  17  Fed.  824.  Hut.  upon  a 
<liiiial  of  an  applicatitin  for  the^ 
writ  of  liiihras  corpus,  when  all  the 
questions  raised  bad  lieeti  decided 
i)y  the  Su|ii-eme  Court,  an  appeal 
was  not  allowed.  A'f  Durrant.  84 
l''e(l.    317.      See    su])ra,    !J    4(i7. 

5Sout!iern  Udk'.  &  L.  Ass'n  v. 
Carey.    1  17    \'i-i\.    325.    327. 

6.35    .'-t.    at    \y.    4(1:    sKpra,    §    4()7. 
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to  the  ilat*'  oi  tlir  ii|>iWit'atii>ii  ilifrcfor.  ;iihI  is  (•(.iisnlci'cd  as 
inii«lt>  on  thrtt  «|jiv.'  WIicit  iin  appiMil  is  allowed  in  open  ('..nrt, 
iiiiii  |H'rf«rt<'<l  tlnriiii:-  tlif  tfnii  at  wliicli  ilir  (Icci'cc  or  jii(li;iii('nt 
ap[H'i)l(Ml  from  was  rciuU'ivil.  no  cilaiioii  is  lu-iuvssan.  Where 
iUi  npiMMil  is  !i11o\v»m1  in  open  i-oiirt,  it  is  prcsunicd  lliat  it  was 
iillo\v«'»l  l»v  a  judiic  nutliori/.«'<l  to  hold  the  conit  ;  and.  it  has  hccii 
lifM  that  l\u'  nvord  i-aiuiot  h(>  chauiicd  or  corrected  in  that 
rt'sptvt  by  afH(h»vils  tih'.!  in  the  court  of  review.^  Whci-c  the 
apJHMll  is  allowed  at  ihc  term  (d"  the  decree  or  judsi'ment,  but 
not  prrtVfted  until  after  the  term,  a  citation  is  necessary  to 
brinjj  in  the  parties;*"  hut  if  the  ap|teal  he  docketed  at  the  next 
cnsninu  term,  or  the  nrord  reaches  the  clerk's  hands  season- 
ably for  that  term,  and  le^ai  excuse  exists  for  hick  of  docketing, 
a  citation  may  he  issui-d  hy  leave  of  th(>  ai)p(dlate  court,  al- 
thouirh  the  time  for  takini;-  the  appeal  has  hi{)sed."  Where  the 
appeal  is  allowed  at  a  term  suhseciuent  to  that  of  the  decree  or 
juiiirment,  a  citation  is  necessary,  hut  may  be  issued  properly 
retuniahh'.  even  after  the  expiration  of  the  time  for  taking  the 
appeal,   if  the  allowance  of  the   appeal   was  before.*^      But  a 


7  l..itliain's  Appfiil.  0  Wall.  14r,. 
l!l  !..  I'll.  771.  Wlioii"  an  appeal 
was  allowed  on  tlic  lilin<i  of  a 
bond  "with  secnrity  to  lie  ajiprovcd 
l»y  tlu'  court."  it  wa.s  held  that  the 
ap|M>al  was  perfeeted  when  the  bond 
with  its  approval  was  filed.  I'arni- 
cre'  L.  A  Tr.  Co.  v.  Chicago  &  X. 
V.  \l.  C...  tC.  C.  A.).  ::i  Fed.  314. 
.\n  np[H-al  is  not  taken  until  the  pe- 
tition and  the  order  for  its  allow- 
anre.  and  hond,  or  some  one  of 
thffe  papers,  is  filed  in  the  court 
b€«low.  liramlie.s  v.  Cochrane.  10;j 
U.  S.  202.  2ti  L.  ed.  HS9;  Credit 
Co.  lul,  V.  Arkannas  C.  Ry.  Co..  128 
r.  S.   2.')8.   2(11.   .{2    L.  ed.  44S.   44D. 

•  Kelly  V.    Lamar.  2   Cranch.   ;H4. 

2  !>.  ed.  3fM);    Brockett   v.    I'.n.rkett. 

• .  r.iH,   1 1    \..  ed.  2.1 1  ;    .Jacobs 

-.     .  orge.    l.->0    I".   S.    41.'».   4H;,    -M 

L.  *d.    1127,   1128. 

In  Huch  a  case  an  entry  of  tiic 
allowance-      '    ''      appeal   .should    be 


made  in  the  minutes,  V'ansant  v. 
Gaslight  Co.,  9i)  C.  S.  2LS.  25  L. 
ed.  2(5.");  or  recited  in  tlie  decree. 
Miltenberger  v.  Logansport  I'y. 
Co.,  106  U.  S.  286,  27  L.  ed.  117. 

9  Columbus  Chain  Co.  v.  Stand- 
ard Chain  Co.  (C.  C.  A.),  145  Fed. 
1  SO. 

10  .Jacobs  V.  George,  150  U.  S. 
415,  37   L.  ed.  1127. 

llTI)id. 

12  11)1(1.  When  the  appeal  is 
taken  In  open  court  at  a  term  sub- 
sequent to  that  at  whicli  the  de- 
cree was  entered,  or  when  the  l)oii(l 
is  Mot  approved  till  a  sul>sc(|uent 
term,  the  service  of  a  citation  is 
necessary,  although  the  attorney  of 
the  appellee  was  then  present  in 
court  on  other  business.  Castro  v. 
U.  S.,  3  Wall.  40,  18  L.  ed.  163; 
Sage  V.  Railroad  Co.,  96  U.  S.  712, 
24   L.   ed.   641. 
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citation  is  one  of  the  necessary  elements  of  an  appeal  taken 
after  the  term,  and  if  it  is  not  issued  and  served  before  the  end 
of  the  next  ensuing  term  of  the  appellate  court,  and  not  waived, 
the  appeal  becomes  inoperative.^^ 

Cross-appeals  are  taken  and  prosecuted  in  the  same  manner 
as  other  appeals  ;^^  but  are  heard  at  the  same  time  as  the  orig- 
inal appeal."  It  has  been  held  that  there  can  be  no  cross- 
appeal  from  an  interlocutorv  order  or  decree  granting  an  in- 
junction or  appointing  a  receiver.^^  When  the  term  at  which 
an  appeal  was  returnable  has  passed  without  the  filing  of  the 
record,  a  second  appeal  may  be  allowed  if  the  original  time  to 
appeal  has  not  expired.^'  Otherwise,  appeals  are  subject  to 
the  same  rules,  regulations,  and  restrictions  as  are  prescribed 
in  cases  of  writs  of  error. ^*  The  entry  of  the  appeal  in  the 
clerk's  office  is  analogous  to  the  issue  of  a  writ  of  error. ^^ 

§  701.  Assignment  of  errors.  Tlic  Revised  Statutes  re- 
(|uire:  that  there  should  be  annexed  to  and  returned  with  ever}^ 
writ  of  error,  au  authenticated  transcript  of  the  record,  an  as- 
signment of  errors,  and  a  prayer  for  reversal,  with  a  citation  to 
the  adverse  party/    "The  plaintift'  in  error  or  appellant  shall  file 


13  .Jacobs  V.  Ci'Di-ov,  ];")()  r.  S.  41;), 
4 Hi.   :i7   L.  ed.   1127,   1128. 

14  Fairar  v.  Cluirdiill.  1.35  U.  S. 
filO,  34  T..  ed.  248:  Building  &  L. 
Ass'n  of  Dakota  v.  Logan.  (JG  Fed. 
827,  828. 

15  S.  C.  Rule  22:  C.  C.  A.  Rule 
75. 

16 //e  National  Kiiauieliufi  & 
Stamping  Co.,  201  U.  S.  15(5,  50  I., 
ed.  707:  Marden  v.  Campbell  Print- 
ing Press  &  -Mfg.  Co.  (C.  C.  A.), 
67  Fed.  809:  supra,  §  695. 

"Fvans  v.  State  Bank.  i;?4  V. 
S.   :?;iO.    3.3    L.   ed.   917. 

18  1-.  S.  R.  S..  S  1012:  .vi//>r'».  § 
899.  Upon  an  apjuMl  taken  by  tlie 
(listriet  attorney  in  the  muuf  of 
the  colleetor,  t\n:  record  may  be 
amended  ho  as  to  show  th;it  tbe 
;ippeal  was  taken  liv  the  a(i[)li(a- 
tion  of  the  .\ttorney-Ceneial  and 
V»y     substitutin;.'     for     tlie     orifjinal 


signature  to  the  petition  for  appeal 
and  the  assignment  of  errois  the 
signature  of  the  Attorney-CJeneral. 
■■\\'lien  any  question  is  made  as  to 
the  allowance  of  such  an  amend- 
ment, tlie  usual  and  pid|)er  ]irac- 
tice  is  to  remand  the  case  to  the 
(  ircuit  Court  to  deal  with  that 
ipiestion.  But  when,  as  in  this 
case,  the  ])arties  agree  to  tlu' 
aniendnu-nt  and  to  the  facts  which 
justify  and  i'e(|uii'e  it.  the  amend- 
ment may  be  made  in  tiie  appel- 
late court."  r.  S.  V.  Hopewell  (C. 
C.  A.).  51  Fed.  R.  798,  800.  per 
Cray.  .(. 

19  \illabolo.s   V.    I".  S..  <■)    How.   SI. 


12    L.    ed 
S    701. 


!;)■_'. 


1  r.  S.  R.  S..  §  997: 
(Ireeii  ('(luiity.  Kentucky  v.  Thomas' 
tlxe.iitnr.  211  v.  S.  598.  See  sit- 
inii.   ^   1)99,  and    infra,   §§   714,   717- 
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uu-  "Ml.  l\\v  fli'i-k  i.f  llu-  o'Ufi  l.rl..\\\  with  liis  iM'liii..ii  f..r  llio 
writ  .if  iM-n»r  ..r  appeal,  an  assiiiiiimut  ..f  errors,  which  shall  set 
out  sopanitrly  and  itarlicnlarlv  .ach  cit..!-  asscrlcl  aii.l  iutcii.lcl 
to  U'  urp'il.  "  N.>  writ  "f  fn-or  m-  apiuMJ  shall  he  allowed  mitil 
8Uoh  aJiiinni.'ni  ..f  errors  shall  havr  hccn  lih'd.  Whyn  the 
i.rn>r  alN'iiiul  is  to  the  a»lniissi..n  or  i.,  the  rejection  of  evidence, 
the  iK^isiunnient  of  rrn.rs  <hall  (piote  the  full  snhstance  of  the 
ovi.U'iH-e  admitted  ..r  rejected.  When  the  error  allei;vd  is  Lo 
tin-  fhar^e  of  ihi-  eonri,  the  assi-;niiieiit  of  errors  shall  set  out 
l\w  partVid'erroil  to  tolideiii  verbis,  whether  il  he  in  instructions 
jjivon  or  in  instructions  nd'used.  Such  assii;nnient  (d"  ei'rors 
"shall  form  part  .d"  the  transcript  of  the  reeoi'd,  and  he  ])rinted 
with  it.  When  this  is  not  ilone.  counsel  will  not  he  heard,  except 
at  the  reipiest  of  the  couif ;  and  I'rrors  not  assigned  according 
t«»  this  ride  will  he  disregardeil,  hut  the  court,  at  its  oi)tion, 
inuv  notice  a  phiin  error  not  assigned."^    "When  there  is  no  as- 


Sk.  I.  A.  lUiU'  11:  (Ji'orgo  V. 
Wttllace  (C.  C.  A.),  135  Fed.  28(i; 
•lones  V.  U.  S.  ej*  rel.  Tompkins 
(ounty  Nat.  Bank  (C.  C.  A.),  135 
Fed.  51S:  ^[ulin^■  Trust  &  Sav. 
Maiik  V.  Wylie  {L\  C.  A.).  14<»  Fed. 
T.'M:  Norfolk  &  W.  Ry.  C).  v.  Gard- 
ner. C.  C.  A..  11)2  Fed.  114.  As 
to  tlie  form  of  tlie  assignments  of 
frror,  soe  Chapin  v.  Fye,  179  V.  S. 
127,  4.')  L.  ed.  llfl:  Cnluml)us  Cnnsf. 
Co.  V.  Crane  Co.  (C.  C.  A.).  KH 
KihI.  55;  Farnswortli  v.  Nevada  Co. 
.  A.I.  102  Fed.  57S:  No.  Clii- 
<ag.>  St.  Hy.  Co.  v.  I'.umliani  (C. 
<•.  A.  I,  102  Fed.  »>()'.•.  P.mt  v.  C. 
Ootzian  &.  Co.  (C.  C.  A.).  102  I'Cii. 
ii37:  Deering  Harvester  Co.  v. 
Kelly  (C.  C.  A.),  10:5  F.-d.  201: 
Adams  v.  Shirk  (C.  C.  A.|.  104 
Fed.  .J4;  Hale  v.  Tyler,  KM  Fed. 
(^asri  County  v.  (iibson  ( C.  (  . 
107  Fed.  Mi:  Hutchinson 
(  tKJiwrajfe  Co.  v.  Snider  (C.  C.  A.). 
107  Fwl.  «.'J.3;  infra.  §  717.  Tlie  fol- 
lowing; aHsijjninents  liuve  Ijeen  lield 
to  be  t<«>  jretifral  to  Ije  considered  : 
That  ■  jiid);ment  or  decree  is  con- 


trary to  law,  Sinitii  v.  Hopkins  (C. 
C.  A.),  120  Fed.  921;  Craig  v.  Dorr 
(C.  C.  A.),  14.1  Fed.  .307;  Ircton 
V.  Pennsylvania  Co.,  C.  C.  A.,  185 
Fed.  84.  See  U.  S.  v.  Stone  &  Dow- 
ner Co.,  C.  C.  A.,  175  Fed.  ."53.  See 
Western  Union  Tel.  Co.  v.  Win- 
land,  C.  C.  A.,  182  Fed.  493;  Felk- 
er  V.  First  Nat.  Bank,  C.  C.  A., 
19(1  Fed.  200;  or  manifest  error, 
Smith  V.  TToi)kins  (C.  C.  A.),  120 
Fed.  921;  Flickinger  v.  First  Nat. 
P.ank  (C.  C.  A.),  145  Fed.  102;  The 
Myrtie  M.  Ross  (C.  C.  A.),  160  Fed. 
19;  or  contrary  to  evidence.  Tbid. 
Smith  v.  Hopkins  (C.  C.  A.),  120 
Fed.  !)21;  Flickinger  v.  First  Nat. 
Bank  (C.  C.  A.),  145  Fed.  102;  or 
contrary  to  the  preponderance  of 
evidence.  Smith  v.  Hopkins  (C.  C. 
A.),  120  Fed.  921.  That  the  court 
erred  in  im|>aneling  and  swearing 
the  jury,  Burchett  v.  L".  S.,  C.  C. 
A.,  194  Fed.  821.  That  a  verdict 
is  contrary  to  law,  Chicago  Tei'- 
minal  Transfer  R.  Co.  v.  Bomherger 
(C.  C.  A.),  130  Fed.  884;  Ireton  v. 
Pennsylvania  Co.,  C.  C.  A.,  185  Fed. 
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signment  of  errors,  as  required  by  section  997  of  the  Revised 
Statutes,  counsel  will  not  be  heard  except  at  the  request  of  the 


S4.  That  the  court  erred  in  over- 
ruling a  motion  for  a  new  trial. 
Western  Union  Tel.  Co.  v.  Winland, 
C.  C.  A..  182  Fed.  403.  That  the 
court  erred  in  not  sustaininji  a 
cross-bill.  The  .Myrtie  M.  Ross  (C. 
C.  A.).  160  Fed.  19.  That  the  court 
erred  in  sustaining  the  report  of  a 
master,  or  in  overruling  the  excep- 
tions thereto  when  there  were  nu- 
merous exceptions,  or  in  awarding 
any  substantial  damages  thereupon, 
P.  P.  Mast  &  Co.  V.  Superior  Drill 
Co.  (C.  C.  A.).  154  Fed.  45.  That 
the  court  erred  in  excluding  certain 
testimony,  which  included  several 
l)ages  of  questions  profxnindcd  to  a 
witness.  Smith  v.  Hopkins  (C.  C. 
A.),  120  Fed.  021.  In  Davidson  S. 
S.  Co.  V.  L".  S.  (C.  C.  A.),  142  Fed. 
31.5.  affirmed  205  U.  S.  187.  51  L. 
cd.  704.  A  writ  of  error  was  dis- 
missed because  the  evidence  was  not 
quoted  in  the  assignment  of  erroi's, 
wiiich  merely  referred  to  the  same. 
In  Garrett  v.  Pope  Motor  Car  Co., 
C.  C.  A.,  168  Fed.  905.  such  an  as- 
signment was  disregarded.  So  in 
X(,rtliwcstern  S.  15.  &  Mfg.  Co.  v. 
(ireat  Lakes  C.  Works.  181  Fed.  :]S. 
an  exhibit  sjiecified  only  by  the 
number  by  which  it  is  marked  upim 
the  trial.  Hodge  v.  I'.  S..  C.  (  .  A. 
101  F(.<1.  105 :  tiurchett  v.  V.  S..  C. 
C.  A.  104  Fed.  821;  Gaunt  v.  Ral- 
ston Purina  Co.,  C.  C.  A.,  108  Fed. 
60;  exhibits.  Where  an  injunction 
was  modilied  it  was  held  that  the 
assignnn-nt  of  errois  must  include 
the  order  as  modified.  Williams  v. 
-Mitchell  (C.  C.  A.).  100  Fed.  108. 
'Iliat  tlic  tiiiil  I'liiiit  rrred  in  refus- 
ing plaiiitiIVs  ic(|u<'st  for  a  peremp- 
tory instruction  and  in  refusing  to 
charge,  at  tlie  plaintiff's  request,  in- 


structions niunbered  one  to  thir- 
teen inclusive.  Empire  State  Cattle 
Co.  V.  Atchison.  T.  &  S.  F.  Ry.  Co. 
(C.  C.  A.I.  147  Fed.  457.  Where 
an  assignment  of  error  included  ob- 
jections to  several  distinct  instruc- 
tions of  the  court  it  was  disregard- 
ed, although  separate  exceptions 
were  taken  to  each  instruction.  At- 
chison, T.  &  S.  F.  R.  Co.  v.  Mulli- 
gan (C.  C.  A.),  67  Fed.  5()0.  For 
cases  where  an  assignment  of  enor 
to  the  charge  was  disregarded  foi" 
a  failure  to  set  forth  the  objection- 
able parts  tiiereof.  see  Garrett  v. 
Pope  Motor  Car  Co.,  C.  C.  A..  KiS 
Fed.  005:  Burchett  v.  V.  S.,  C.  C. 
A..  104  Fed.  821.  That  the  court 
gave  imj>roper  verbal  instriu-tioiis. 
followed  by  two  printed  pages  or 
remarks  by  the  court  during  the 
trial,  to  many  of  wliich  no  excep- 
tions were  taken.  Ibid.  .\ii  assign- 
ment, that  the  court  erred  in  re- 
fusing plaintill's  request  for  the  di- 
rection of  a  verdict,  and  tliat  it 
erred  in  diicctiiig  a  verdict  at  tlie 
I'cqiiest  of  tlie  defendant,  picsent  a 
single  (luestion  for  review,  namely, 
wlietlier  llie  con  it  erred  in  direct- 
ing a  verdict  for  the  defendant,  in- 
stead of  for  the  plaintitf.  and  does 
not  justify  the  consideration  of  a 
coiiiplaiiit  liy  the  ]ilaintill'  tliat  lie 
should  be  allowed  to  go  to  the  jury, 
after  his  request  for  a  direction 
liad  been  denied.  Km|)ire  State 
Cattle  Co.  v.  Atcliison.  T.  &  S.  F. 
Ry.  Co.  (C.  C.  A.I.  147  Fe.j.  4.)7. 
-An  assigiinicnf  thai  the  cmirt 
eiied  in  ihiiying  a  iiiolioii  to  strike 
out  a  petition  and  in  overruling  a 
demurrei'  to  the  same  and  in  di'ii\- 
ing  a  motion  for  judgnnnt  upon 
tlie    pleadings,   without   any    specili- 
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ttuirt.  jiiui  errors  ii<'t   sptHMliod   nccordiiiii'  to   tins   i-ul.-   will   ho 
disri'^anltvl.    Lul    tli»«  couvi.   at    its  ..plioii.   mav    imticc   a   plain 


cation  of  tlu'  unmtuls  nl  llio  im>- 
tton  or  tU-murnT.  wn.-*  lu'lil  to  Ih* 
m'.MrtWiont  to  hrinji:  "I'  tirlmii-al  oli- 
us  ti>  till-  xi'iiliiatioii  of  II 
»i.»iin  prt'ioitti'il  to  an  adiuiiiistra- 
tor  uiiiU-r  n  statute  to  a  vaiiaiui- 
lM>t\v«'<<n  till'  I'Inim  pn'sontod  to  tlif 
miiiiiniHtrator  ami  tiiat  pri-siMitcil  to 
tlio  i-ourt.  ami  a  dofict  in  part  it's. 
hUl.Tlv  V.  Una  ((  .  t  .  A.).  IJJ  IV.l. 
tMMI.  The  followinjr  assi-fninonts  of 
<»rror  have  Woon  iiclii  too  vaiiuc  and 
iiuirlinitt'  to  Iw  considfivd :  (1) 
"Tht>  court  I'rroil  in  admitting;  any 
t»vid«'noo  in  tlio  casf."  (2)  "Tlie 
vonrt  «'rr<>d  in  snlmiittinir  tlu'  caso 
to  tlu'  jnry.  and  mtiTinf:  up  a  .judg- 
iiiont  upi>n  the  verdict."  {'i)  "The 
court  erred  in  refusing  to  sustain 
the  demurrer  to  the  evidence  of- 
fentl  hy  tlie  plaintilT  in  error." 
(4)  "The  court  erred  in  overruling 
the  motion  for  a  new  trial  asVced  l)y 
plaintitr  in  error."  (.">)  "The  court 
erred  in  overriilitig  tlu-  nu)tion  in 
arrest  of  judgment  asked  hy  plaiii- 
ti(T  in  error."  (0)  "The  court  erred 
in  entering  up  judgment  recognizing 
and  enforcing  a  mechanic's  lien." 
(71  "Tlie  court  erred  in  construing 
'Exhibit  A*  (wliich  is  letter  of  Van 
Stone  of  Schupp.  foun<l  at  page  Hi 
of  printo<l  record)  to  he  a  waiver  of 
the  time  in  which  the  mill  was  to 
be  completed."  (8)  "The  court 
erred  in  overruling  the  demurrer  to 
the  evidence."  Van  Stone  v.  St  ill- 
well  4  Bierce  Mfg.  Co.,  142  U.  S. 
12S.  See  also  Stevenson  v.  Bar- 
l>our.  140  1-.  S.  48:  Branch  v.  Texas 
Lnmb<r  .Mfg.  Co..  C.  C.  A.,  5.3  Fed. 
>*4«;  City  of  I/mcoln  v.  Sun  V.  St. 
L.  Co..  5!»  Fe«l.  7')li:  Rowe  v.  Phelps, 
152  U.  S.  87:  Lloyd  v.  Chapman,  C. 
C.  A.,  93  Fed.  599;   Ry.  Omcials  & 


Minp.  .Ace.  Ass'ii  v.  Wilson.  C.  C.  A., 
l(t(l  Fed.  .3(IS:  and  a  vahialilc  note 
in  !•()  I'vA.  i\li\.  cliii.  S.  ('.  Kiile  21  ; 
C.  C.  A.,  Rule  24.  The  following  as- 
signments have  been  lu'ld  to  be  sudi- 
cieiit :  That  the  court  erred  in 
oviMiuliiig  a  Hint  inn  fnr  tiie  direc- 
tinti  nf  a  vcnlift.  Metropolitan  Life 
I  us.  Co.  V.  llartman,  C.  C  A.,  174 
Fed.  801.  That  the  court  erred  in 
not  rciulcriiig  judgment  for  the 
plaintill'  on  the  pleadings,  -Jackson 
V.  Mutual  Life  Ins.  Co.,  C.  ('.  A., 
I  St;  Fed.  447.  It  was  held  that 
an  assignment  of  error  in  the  lan- 
guage of  the  linding  claimed  to  be 
erroneous  was  suiliciently  si)ecilic. 
Dnaii  V.  Am.  Book  Co.  (C.  C.  A.), 
105  Fed.  772.  The  following  as- 
signment of  an  error  was  held  suf- 
ficiently specific:  "The  court  below 
sustained  the  motion  to  dismiss 
sohdy  upon  the  ground  that  the  ap- 
peal had  not  been  taken  within  the 
statutory  time  of  sixty  days  after 
till-  assessment,  deciding  that  the 
time  commenced  to  run  from  the 
day  when  the  commissioners  met 
and  viewed  the  land,  and  not  from 
the  date  of  the  return  of  the  assess- 
ment." Clinton  v.  Missouri  Pac. 
Ry.  Co.,  122  I'.  S.  4tjl).  That 
"the  (■o\irt  erred  in  charging  the 
jury  in  the  following  words,"  then 
quoting  the  objectionable  language 
without  any  stateiiieat  of  the 
reasons  for  the  ol)jectioii  of  the 
same.  Best  v.  Kessler  ( C.  C. 
A.),  l.'JO  Fed.  24.  See  Acme 
Food  Co.  v.  Meier  (C.  C.  A.), 
153  Fed.  74.  Where  the  case  was 
tried  without  a  jury,  that  the  court 
erred  in  rendering  judgment  for 
the  plaintiff  on  the  "facts  found." 
Felker  v.  Fir.st  Nat.  Bank,  C.  C.  A., 
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196  Fed.  200.  holding  that  tlie 
omission  of  the  words  quoted  made 
the  assignment  bad.  Upon  an  ap- 
peal from  the  Board  of  General  Ap- 
praisers, an  assignment  that  the 
Board  erred  "'in  overruling  tlie  i)ro- 
test"  and  anotlier  assignment  that 
the  Board  erred  "in  not  sustaining 
the  protest."  without  specifying 
tlie  points  upon  whicii  reliance  was 
placed,  whicli.  liowever,  the  protests 
set  forth.  V.  S.  v.  J.  Loewcnthal 
&  Co.,  C.  C.  A.  175  Fed.  777.  Tliat 
the  court  erred  in  granting  the  in- 
junction. Doan  V.  Am.  Book  Co. 
(C.  C.  A.),  105  Fed.  772.  It  was 
lield  that  assignments  that  tlie 
court  erred  in  entering  an  order 
adjudging  a  petitioner  guilty  of 
■contempt  and  erred  in  refusing  to 
deny  such  an  order  were  sullicient  to 
justify  the  inspection  of  the  record 
to  ascertain  whether  there  was  any 
apparent  error.  Re  Grove,  C.  C.  A., 
180  Fed.  62.  An  exception  to  a  mo- 
tion for  a  direction  of  a  veidict, 
u])on  tiie  ground  that  the  plamtitf 
liad  no  cause  of  action,  was  held 
suflicient  to  support  an  assigiunent 
of  error  that  a  removed  case 
should  have  been  continued  in 
fquity  instead  of  on  the  couiiikui 
law  side  of  the  court.  Dancel  v. 
Goodyear  Shoe  ]\fach.  Co.,  C.  C.  A., 
no  Fed.  602.  Th..  ccmrt  of  re- 
view will,  without  inciition  of  the 
same  in  an  assigiunent  of  errors, 
consider  an  error  that  is  juris- 
dictional. Rogers  V.  Penobscot  Min. 
Co.  (C.  C.  A.),  154  Fed.  fiOfi; 
^Iorris(m  v.  Burnet te  (C.  C.  A.), 
154  F.-d.  017.  'I'hat  the  Circuit 
Court  of  -Ajjpeals  eriTd  in  af- 
liriiiing  a  judgment  nml  eiitciiiig 
judgment  against  the  plaint  illV  in 
error.  Clioetaw,  O.  &  <;.  I'.  (  i>.  \. 
Jackson,  C.  C.  A.,  \'.il  Fed.  7!»2. 
An  crniT  that  lies  at  the  threshold 
of    the    case    and     shows    that     the 


plaintiff  below  Ijad  no  cause  of  ac- 
tion. A.  SantiU'lla  &  Co.  v.  Otto  F. 
Lange  Co.  (C.  C.  A.),  155  Fed.  719; 
U.  8.  V.  Bernays  (C  C.  A.),  158 
Fed.  792 :  but  see  Behn  Meyer  & 
Co  V.  Campbell  &  Go  Tauco.  205 
U.  S.  403,  51  L.  ed.  857:  or  a  fun- 
damental error,  such  as  that  the  spe- 
cial findings  of  fact  are  insufficient 
to  support  the  judgment,  Chicago,  R. 
I.  &  P.  By.  Co.  V.  Barrett,  C.  C.  A.. 
190  Fed.  lis.  In  a  suit  for  the 
infringement  of  a  patent,  a  general 
assignment  is  usually  sufficient. 
Lord  Baltimore  Press  v.  Labom- 
barde,  C.  C.  A.,  197  Fed.  739.  The 
Circuit  Court  of  Appeals  lias  also 
taken  judicial  notice  of  its  own 
records  in  the  same  litigation, 
where  no  reference  to  the  same  was 
made  in  the  assignment  of  errors. 
Wilson  V.  Calculagrapli  Co.  (C.  C. 
A.),  15:?  Fed.  9G1.  Upon  a  writ 
of  error  in  a  criminal  case,  tlie  Su- 
preme Court  considered  an  objec- 
tion tiiat  a  cruel  and  unusual  pun- 
ishment was  im|)osed.  although  tlie 
same  was  not  specified  in  the  as- 
signments of  error.  \Veems  v.  U. 
S.,  217  V.  S.  ,349,  .54  L.  ed.  793. 
For  cases  where  the  courts  took  no- 
tice of  errors  that  were  not  as- 
signed, see  Coliunbia  Heights 
Realty  Co.  v.  Rudolph,  217  U.  S. 
547.  54  L.  ed.  S77 ;  Briscoe  v.  Dist. 
of  Columiiia.  221  U.  S.  547,  55  L. 
ed.  .S4S:  New  York  Life  Ins.  Co.  v. 
Rankin.  (.  (.  A..  lt)2  Fed.  103; 
Baltimore  (S;  ().  R.  Co.  v.  McCune, 
C.  C.  A..  174  Fed.  991;  City  of 
.Memphis  v.  St.  Louis  &  S.  V.  R. 
(^).,   C.   C.   .\..    183    Fed.   52!). 

4  i'liikinger  v.  First  Nat.  Rank 
IC.   C.    A.).    1  15    Fed.    162. 

5  Louisville  \  N.  R.  Co.  V.  Mc- 
Llish  (('.  C.  A.I.  115  Fed.  2ti8; 
Smith  V.  ll(i|ikiiis  (C.  C.  A.),  120 
Fed.  921  ;  Nernon  v.  U.  S,  ( C.  C. 
A.),   146   F>d.    121.     .An   assignment 
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••  not  assiiiiu'.l."'  Tlir  nilcs  of  \\\r  ( 'irmil  ( •nnri  ..f  Aiipcnls 
i^  rt'spvft  apply  '•»  )ipp«'i>l^  '"  I'lHikniiWcv."'  The  assiiiinii.'Ut 
...  .  ijx.rs  nmnol  supi)ly  an  (.uiilii'.I  (•\coi.ii..ii.'^  Tlic  assiomiKiit 
.if  frn>rs  ninnol  U-  limitcil  ii.t  nihiriiv.l  l»v  stutniuMits  ihikIc 
in  a  motion  for  a  iu>\v  Irinl.'^  An  nssi-iiiiiciii  imisi  l.c  single 
mav  k'  di.srcjianlc.l  for  diiplirii v.'^  l-",;icli  cn-nr  iniist  In- 
ortii  in  a  separate  assijuimiciit.  altlioiii:li  ilicv  :irc  iisiiiilly 
jMiui'il  in  thr  sanu-  paper."  WIumv  [\\c  p;iriv  iiiiericvcd.  ..ui 
of  alMimlant  cantioii.  liotli  :ip|>c:ilr(l  iiii.l  sued  oiii  ;i  wi-it  ot 
iTr«»r.  anti  tlu-n-  was  Win  ouv  assiguinciit  of  criors  duly  tilc(!, 
whieli  rrferrc*!  <>mIv  »<>  ilu-  writ  of  crrdr;  it  was  held  that  lliat 
wa."*  .suHicitMit  for  the  appeal.^  A  parly  wIki  lias  iK.t  appealed 
nor  siumI  out  a  writ  nf  crmr  caiiii'it  assign  eross-ciT()rs.^°  An 
error  n»av  lie  waived  after  its  assiiiiiineiit.^^  AssioDuionts  of 
error  filed  after  the  writ  of  error  has  been  sued  out  or  the 
appeal  taken  will  l»e  disreiiar.lrd  ;^^  even  wlien  tiled  within  addi- 
tioinil  time  irranted  hy  the  eoiirt  when  the  ai)i)ea]  was  allowed; 
bnt  an  assiuninent.  to  whieh  reference  is  made  in  the  writ  of 


of  error  to  a  i'lirtrj.'f  will  not  he 
«-<m»it!i'r(Hl  unless  diilv  taken  at  tlie 
trial.  Tinsnian  v.  I".  U.  Pateli  Mfg. 
(o.  <C.  C.  A.),  nil  Fed.  .378; 
NVaters-l'ierec  Oil  Co.  v.  State  of 
Texn.f.  212  r.  S.  112.  .l.^  I.,  cd:  4:!1  : 
Irptun  V.  Pennsylvania  Co..  C  C. 
X..  IRS  Fed.  84:  Carlisle  v.  U.  8., 
A..  Ht4  Fed.  827.  A  writ  of 
iiiMr  in  a  siillieient  exceptioii  to  a 
iitil;;ni<'nt.  Fellnian  \.  lioyal  Ins. 
Co.,  C.  C.  A..   IK.-,    Fed.   tiS!). 

•  Owen    V.   r;iles    (C.   C.   A.).    157 
Fed.   H2.'>. 

7  I'ickett  V  I  .  >..  21(1  r.  S.  450. 
4«1.  .■>4  L.  ed.  :M\.  rM>.  tlie  joinder 
in  the  rtanie  i-rror  of  a  navernient  of 
error  in  overruling;  an  objection  to 
licinp  tried  at  a  certain  sjieeitied 
filacf  and  for  denying  a  contiiiii 
anil'. 

•Itiid. 

*  l..orknian    v.    I.iinj,'    (C.    C.    A.), 
132  Fed.   1. 

I'Landram    v.  .lordan.   20:{    l.   S. 
56.  51  I,,  cd.  88:  Southern  Pine  Co. 


V.  Ward.  20S  L'.  S.  12fi.  52  L.  cd. 
420;  (Guarantee  Co.  of  North 
America  v.  Plicnix  Ins.  Co.  ( C.  C. 
A.),  124  I''cd.  170;  Rogers  v.  Pe- 
iioliscot  Mill.  Co.  (C  C.  A.).  154 
Fed.  (iOti;  I'.  S.  V.  (ioodricli  (C.  C. 
A.).  54  F'ed.  21;  I'liion  Pac.  Ky. 
Go.  V.  Colorado  Eastern  Ry.  (  o.  ( C. 
C.  A.).  54  Fed.  22:  Texas  Co.  v. 
Central  Fuel  oil  Co..  C.  C.  A..  104 
Fed.    1. 

11  Taylor  v.  Fastoii.  C.  C  A..   ISO 
Fed.  .-iti.-i. 

12  Frame  v.  Portland  Cold  Min- 
ing Co.  (C.  C.  A.).  108  Fed.  750; 
WCI.Ikt  v.  Miliills  (C.  C.  A.).  124 
I'cd.  ()4,  and  citatoins;  Lockmaii  v. 
Lang  (C.  C.  A.),  128  Fed.  270; 
Sini])son  v.  First  Xat.  ]}ank  iC  C. 
A.).  12!t  Fed  257:  Lockman  v. 
Lang  (C.  C.  A.).  1:52  Fed.  1  ;  Still- 
wagon  V.  Haltimore  &  ().  K.  Co..  C_ 
C.  A.,  15!)  Fed.  07:  Burchett  v. 
C.  S..  C.  C.  A.,   194   Fed.  S21. 

18  Mutual    Life    Ins.   (\>.   v.   (.'oiio- 
ley    (C.   C.   A.),   (i3    Fed.    180. 
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«rror  or  appeal,  will  be  considered  to  have  been  filed  with  the 
same,  although  it  bears  a  subsequent  file  niark.^*  Additional 
assignments  of  error,  filed  after  an  appeal  had  been  perfected 
bj  the  service  of  a  citation,  were  also  disregarded ;  ^^  but,  it 
has  been  held  that  the  court  of  review  niav  allow  a  i>eneral 
assignment  to  be  subsequently  amended,  so  as  to  comply  with 
the  rule  l)v  specifically  alleging  errors.^^ 

§  702.  Security  on  writ  of  error  or  appeal.  The  Revised 
Statutes  prnviih^  that  every  judge  or  justice  signing  a  citation 
on  any  wi'ir  of  error  or  appeal  shall,  except  in  cases  brought  up 
by  the  United  States  or  by  direction  of  any  department  of  the 
government,  in  which  case  none  is  required,  take  good  and  sulti- 
c'ient  security  that  the  plaintiff  in  error  shall  prosecute  his  writ 
or  appeal  to  effect,  and  if  he  fail  to  make  his  plea  good  shall 
answer  all  costs. ^  The  English  rule  that  a  writ  of  error  re- 
moves the  record  to  the  court  of  review  and  prevents,  during  its 
pendency,  further  proceedings  below,  is  not  the  law  in  the  courts 
of  the  United  States.^     This  provision  is  merely  directory,  and 


14  Tvee  Consol.  Min.  Co.  v.  Lang- 
stedt  (C.  C.  A.),  121  Fed.  709; 
Moore  V.  Moore  (C.  C.  A.).  121 
Fed.  737. 

15  P.  P.  Mast  &  Co.  V.  Superior 
Drill    (().    (('.   C.   A.).    ir)4   Fed.   i'i. 

16  Klitkiiiger  v.  First  Nat.  Bank 
(C.  C.  A.),  145  Fed.  162. 

§  702.     ir.  s.  R.  s..  S)!5   inon. 

1012.  This  has  been  lield  to  in- 
clude liability  for  the  costs  of  tiie 
court  of  orifi'inal  Jurisdiction  as 
well  as  for  those  of  tiie  trial  court. 
KNiiandfd  Mi'tal  Co.  v.  Uradfoid. 
177  Fed.  t)U4:  l''iilclit.v  &  l)ei)()sit 
Co.  of  -Maryland  v.  Expanded  Metal 
Co.,  C.  C.  A..  ]S:i  Fed.  .)(J8:  Young 
V.  Daley.  IS.o  ]u-d.  200.  Trus.tees 
in  hankruptiy  ari'  excfjitcd.  lio  St. 
at  L.  r)44.  5.-)4.  S  2.1.  Where.  l)e- 
foi'e  the  signature  of  the  citation, 
another  judge  has  apjiroved  the 
bond,  the  signature  uf  the  citation 
is  (-(piivalent  to  a  new  approval 
therecif.      I-'arniera'   I,.   &   Tr.   Co.    v. 


Chicago  &  X.  P.  R.  Co.  (C.  C.  A.), 
7,'}  Fed.  ,314.  The  bond  is  not  de- 
fective for  failing  to  specify  the 
term  at  wliii'li  tiie  decree  appealed 
from  was  rendei'cd.  Xew  Orleans 
In.s.  Co.  V.  Albro  Co.,  112  V.  S. 
506.  28  L.  ed.  800.  The  Ix.ml  ren- 
dered lU'cd  not  be  for  tiie  whole 
amount  of  the  judgment  unless  a 
.siipcr.svclca.s  is  asked  for.  W'lieciing 
I5r.  &  T.  H.  Co.  V.  Cochran  (C.  C. 
A.),   tiS    ImmI.    141  :    iiifni.   ^   70;$. 

2  1Iiil,har(i  V.  Worcester  Art  Mu- 
seum, C.  C.  A.,  100  Fed.  S71,  S7:$. 
.As  to  appeals,  see  McSherry  Mfg. 
Co.  \.  Dowagiac  Mfg.  Co..  C.  C.  A., 
100  Fed.  048:  Gay  v.  Hudson  River 
El.  Power  Co..  C.  C.  A..  101  I'ed. 
828.  An  appeal  fidiii  an  order  of 
(leportati<ui  sus|)eiids  execution  un- 
til after  the  determiiuition  there- 
of, r.  S.  V.  Lee.  184  Fed.  051.  Cf. 
t)  0!)4.  siipn  :  Martin  \.  Hunter,  1 
Wh.'at.  :!04,  4   L.  ed.  07. 
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3 


o|i|M»rlnnilv  lo  filf  a  l».)ii.l  will  l.c  allowed  ilir  i.lainlitr  in  crmi-. 
nr  «|»|X»llant.*  v\vn  al'trr  liis  linic  In  a|i|Mal  or  snc  ont  a  new  writ 
of  error  luiis  expiriMl :  cxcfpi  in  i lie  case  of  gross  ladies.  ImiI  an 
tip|H>ii)  is  not  |>('rt\'('t('<l  iinlil  ihe  Itoinl  is  approval  an. I  liletl.*" 
Tlu"  jntltii'  cannot  ilclrjiatc  ilie  approval  of  the  Ixnid  to  the 
rlffk.'  iu>r  to  a  couiniissioner.*  The  jndp'  niav  apin-ove  the 
U>nvl  out  of  court.®  His  failnre  to  approve  tiie  hond  is  an 
irn'irularitv  tliat  dors  noi  make  the  appeal  \oid.  .\ll  the 
appellants  or  plaintilfs  in  iTi'or  nee<l  not  Join  in  the  Ixmd.  A 
corporation  will  not  he  accepted  as  a  snretv  when  theix'  is  doubt 
118  t«>  its  power  under  its  ehaHei'  so  to  act.^^  The  bond  must  be 
pavaMe  to  the  defendants  in  error  or  appellees.^^  If  the  sole 
pavee  is  a  person  noi  a  defendant  in  error  or  appellee,  the  ai)peai 


*•  lJji\  ulsoii  V.  Lanier,  4  Wall. 
447.  IS  I..  «'(1.  377;  Scvniour  v. 
Frwr.  r.  Wall.  S-22.  IS  [..  c.l.  fitU; 
Kilinonson  v.  Hlooinshiie,  7  Wall. 
Mm.  311,  l'.»  L.  1(1.  ill.  !>2. 

•  Davidson  v.  I.unicr,  4  Wall.  447, 
18  I..  <'<l.  ;{77;  Seymour  v.  rrecr, 
.-»  Wuil.  S-22.  18  L.  fd.  5G4:  K.i- 
inunsuii  V.  Bliionisliire,  7  Wall.  SOti. 
311,  l!t  L.  cd.  91.  02;  .'^tfwart  v. 
.Musternon,  124  l".  S.  4!»3,  :U  I..  <■<!. 
ii(J7:  Sfln'iiik  v.  Dianionil  .\latcli 
Co.  (C.  C.  A.).  73  iM'd.  22;  Tlt-rr 
V.  St.  Ixiuis  &  S.  K.  I!.  Co..  C.  C.  A.. 
174  Ffd.  !»3S.  The  plaintill  in  er- 
ror may  be  allowed  to  lile  liis  liond 
nunc  pro  tunc.  Slu'iilicrd  v.  I'cp- 
per.  133  l".  S.  62(i.  ti44.  33  L.  ed. 
7fMl,   713. 

•  Wickelman  v.  A.  I!.  Dick  Co. 
(C.  C.  A.),  art  Fed.  8.-.1:  Walker  v. 
Hou);litelin(;  (C.  C.  A.),  KM  1  .d. 
513;  Corroran  v.  Kostronietinoff. 
C.  C.  A..    Hi4   Fed.  (!8.). 

»  Ii«'nrdHley  v.  ArkanHHs  &  L.  I{y. 
Co.,    158    C,   R.    123,   3!i    I.,    ed.    '.Mil. 

•  Ihid. 

'i>"l!,il|y  V.  Kdrinptotn.  Otj  V.  S. 
724,  24   I^  ed.  650;    National   Bank 


V.  Omaha.  9(>  U.  S.  737,  24  L.  ed. 
SSI:  Freeman  v.  Clay  (C.  C.  A.), 
4S  l''ed.  S4n.  In  such  a  case,  leave 
to  file  a  new  bond  will  usually  be 
piven.  Chicago  Dollar  Director  Co. 
V.  Chicago  D.  Co.  (C.  C.  A.),  65 
Fed.    403. 

SHaskins  v.  St.  Louis  &  S.  E. 
Ky.  Co.,  109  U.  S.  JOfJ,  27  L.  ed. 
873. 

9Iludgins  V.  Heni|).  18  How.  5.30, 
1.-)    L.  ed.   olL 

10  Aniadeo  v.  No.  Assurance  Co., 
201    r.  S.  194,  50  L,  ed.  722. 

11  Brockett  v.  Brockett.  2  TTow. 
238.  ]1  L.  ed.  251.  The  bond  is 
not  defective  because  the  court  re- 
fused to  entertain  a  motion  for  the 
withdrawal  of  its  approval  to  a 
surety  after  a  month's  delay.  Na- 
tional Harrow  Co.  v,  Hench,  81 
Fed.    1(10.-). 

12  P.lack   V.  Black,  53  Fed.  985. 

13  Hijri,.,-  V.  Waller,  12  Wall.  142; 
Swan  V.  Hill.  155  V.  S.  394.  An 
omission  in  this  respect  may  be 
cured  by  amendment  in  tiie  appel- 
late court.  Farmers'  L.  &  Tr.  Co> 
V.  Chicago  &  N.   P.   R.   Co.    (C.   C. 
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will  be  dismissed."  Where  the  proceding  is  in  the  name  of  a 
State  at  the  relation  of  an  individual,  the  bond  may  be  payable 
in  the  alternative  to  either  the  State  or  the  relator,  and  either 
may  enforce  it.^^  jSTo  security  is  required  upon  a  writ  of  error 
to  the  judgment  of  conviction  of  a  crime  in  a  court  of  the  United 
States.^^  ]^o  bond  is  required  on  a  writ  of  error  or  appeal  by 
direction  of  the  Comptroller  of  the  Currency  in  a  suit  against 
a  receiver  of  a  national  bank."  An  error  in  the  names  of  the 
parties/*  or  an  omission  of  some  who  should  be  obligees/^  or 
an  error  in  the  description  of  the  decree/"  in  an  appeal  or 
supersedeas  bond,  may  be  cured  by  an  amendment.  In  a  proper 
case  a  party  may  be  allowed  to  take  an  appeal  or  to  sue  out  a 
writ  of  error  in  forma  pauperis  without  a  bond/^  but  it  has 
been  held  that  leave  to  do  this  by  a  party  unable  to  pay  the  fees 
or  to  give  the  bond  is  not  a  matter  of  course,^^  and  may  be 
denied  when  his  assignment  of  errors  is  clearly  frivolous.^^  An 
appeal  bond,  given  on  an  appeal  from  a  judgment  at  law  in  a 


A.),  73  Fed.  314.  Gilbert  v.  Hop- 
kins, C.  C.  A.,  198  Fed.  840.  A 
writ  is  not  defective  because  other 
parties  are  also  joined  as  obligees. 
Hill  V.  Chicago  &  E.  Ry.  Co.,  129 
U.  S.  170,  32  L.  ed.  651. 

14  Davenport  v.  Fletcher,  16  How. 
142,   14  L.  ed.  879. 

"Spalding  v.  People,  2  How.  66, 
]]    L.  ed.   181. 

16  25  St.  at  L.,  ch.  113,  §  6,  p. 
C56;  Re  Claason,  140  U.  S.  200,  208. 
35  L.  cd.  409,  412.  See  20  St.  at 
L.,  ch.  176,  §  2,  p.  354. 

"Pacific  Bank  v.  Mixter.  114  U. 
S.  463,  29  L.  ed.  221  ;  Robinson  v. 
Soutlieni  Rank,  94  Fed.  22.  A  bond 
for  costs  is  required  upon  an  appeal 
by  an  individual  to  the  Circuit 
Court  from  a  ruling  of  the  Board 
of  General  Appraisers.  In  re  Cer- 
tain Merchandise,  64  Fed.  576. 

18  Knox  County  v.  U.  S.,  131  U. 
S.  clxvi.  25   L.  ed.   191. 

19  Farmers'  L.  &  Tr.  Co.  v.  Chi- 
cago &  N.  P.  R.  Co.  (C.  C.  A.).  73 
Fed.    314;    Blaffer    v.    New    Orleans 

Fed.  Prac.  Vol.  111.— 150. 


Water  Supply   Co.    (C.  C.  A.),  160 
Fed.  389. 

20  New  Orleans  Ins.  Co.  v.  Albro 
Co.,  112  U.  S.  506,  28  L.  ed.  809: 
Western  t^nion  Tel.' Co.  v.  Wright, 
168  Fed.  558;  Louisville  &  N.  R. 
Co.  V.  Sil«-,  186  Fed.  170;  Omaha 
&  Council  Bluffs  Street  Ry.  Co.  v 
Interstate  Commerce  Commission, 
222  U.  S.  582,  56  L.  ed.  324.  Where 
an  injunction  forbidding  the  in- 
fringement of  a  patent  was  stayed 
pending  an  appeal,  the  appellate 
court  enjoined  the  defendant  from 
transferring  its  property  until  after 
the  appeal  had  been  decided. 
United  Wireless  1el.  Co.  v.  Nat.  Kl. 
Signaling  Co.,  C.  C.  A.,  198  Fed. 
385. 

2M'olk  V.  B.  F.  Sturtevant  Co. 
(C.  C.  A.).  99  Fed.  532;  Fuller  v. 
Montague,    53    Fed.    204 ;    supra,    % 

22  111,.  I'resto  (C.  C.  A.),  93  Fed. 
522;  Brinkley  v.  Louisville  &  N. 
n.  Co..  95   Fed.  345. 

23  Ibi.l. 
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FeiUM-ui  cfun.  which  was  a  millitv  ami  iiifllrriivo  to  sta.y  execni- 
tioik  or  t"i»r  anv  piirpMst',  is  without  considcratiou,  will  not 
gupiH>rt  an  avUou  an.l  i-aiinot  he  onforcod  against  the  obligors.'^* 
4}  703.  Supersedeas.  A  siii>crscdeas  is  a  stay  of  procH^d- 
iiijlH  u|K>n  H  judiriufiit  or  dccnc  to  which  a  writ  of  erroi-  is 
iitnued  or  Iroin  which  an  aitpcal  is  talu'ii.*  To  soourc  a  f>u./)cr- 
in  a  civil  i-asc.  tht>  wrii  of  (UTor  or  appeal,  and  tiie 
.MHMuitv  roipiiiTd  to  Iv  oivcii  upon  the  issue  of  a  citation,  must 
Ih»  lodp-xl  in  tin-  clerk's  oiHce  for  the  use  of  the  defendant  in 
iTn>r  »»r  apptdleu  wiiliin  sixty  days,  Sundays  exclusive,  after 
the  nMuh'rinji  of  the  jutliiuient.  Security  must  also  be  given 
that  the  plaintilT  in  (mt-u-,  if  he  fail  to  make  his  plea  good;  will 
unswor  all  damages  an-l  costs.^  The  latter  security,  if  filed  con- 
curreutlv  with  the  issue  of  the  citation  and  tlie  lodging  of  the 
writ  of  error  in  the  clerk's  office,  or  at  any  time  within  the  said 
sixty  days,  Smulays  exclusive,  may  be  approved  by  the  judge 
or  justice  who  signs  tlie  citation,  and  operates  as  a  stay  as  a 
niniter  of  right.'  Otherwise,  it  can  only  operate  as  a  stay  by 
the  permission  of  a  judge  or  justice  of  the  appellate  court,  and 
then  only  if  the  writ  of  error  was  sued  out  and  served  within 


M  I'.  S.  V.  Morris'  Heirs,  153  Fed. 
L'40. 

§  703.     1  L  .  S.  It.  S.,  §  1007. 

•  U.  S.  R.  S.,  §§  1000,"  1007.  A 
receiver  may  be  relieved  from  fil- 
ing a  bond  to  secure  a  sui>ersedea^'i. 
Central  Tr.  Co.  v.  St.  Louis  &  T. 
Ky.  Co.,  41  Fed.  551.  Of.  Ferguson 
V.  Dent,  2fl  Fed.  1.  .  As  to  trustees 
in  bankruptcy,  see  30  St.  at  L.  544, 
•i54.  §  2.">;  supra,  §  494.  A  bond 
(■nnditioned  that  the  appellants 
"shell  duly  prosecute  their  apjieal 
with  effect,  and  nioreovor  pay  the 
amount  of  costs  and  (lainaj^fs  ren- 
dered and  to  be  rendered  in  case  the 
<|<vree  »«liall  be  afTirined"  l)y  the  Su- 
preme (  ourt,  was  held  suflTicient. 
Knox  County  v.  U.  S.,  lOn  U.  S. 
229,  27  L,  ed.  914.  But  see  Peaee 
R.  Ph.  Co.  V.  Edwards  (C.  C.  A.), 
TO  Fed.  R.  728.  .\  bond  conditioned 
that    the    plaintiff    in    error    "shall 


prosecute  its  writ  of  error  to  effect, 
and  answer  all  damages  and  costs 
if  it  shall  fail  to  make  the  plea 
good,"  was  held  sufficient.  Cha- 
teaugay  Ore  &  Iron  Co.  v.  Blake, 
35  Fed.  804. 

As  to  the  form  of  a  supersedeas 
bond,  see  In  re  Woerishoffer  (C.  C 
A.),  74  Fed.  915.  It  has  been  held 
to  be  immaterial  that  is  only  signed 
by  one  of  the  plaintiffs  in  error. 
McClellan  v.  Pyeatt  (C.  C.  A.),  40 
Fed.    259. 

8U.  S.  R.  S.,  §  1007;  Kitchen  v. 
Randolph,  93  U.  S.  86,  23  L.  ed. 
SIO;  Danville  v.  Brown,  128  U.  S. 
503,  32  L.  ed.  507.  Where  the  dates 
upon  the  papers  are  within  the 
sixt}'  days,  it  is  incumbent  upon 
the  appellee  to  show  that  the  l)ond 
was  apjiroved  niin-c  pro  tvnc.  The 
Colonel  Mcl^eod,  112  U.  S.  710,  28 
L.   ed.   825. 
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the  sixty  days.*  Where  tlirou»h  a  mistake  of  law  an  appeal 
instead  of  a  writ  of  error  was  taken  within  the  sixty  days,  it 
was  held  that  a  supersed-eas  conld  not  be  obtained,  althongh  'a 
writ  of  error  was  subsequently  sned  ont.^  Tf  a  petition  for  a 
rehearing  is  duly  filed,  or  a  motion  for  a  new  trial  duly  made, 
or  a  motion  to  set  aside  the  judgment  made  during  the  term. 
the  time  does  not  begin  to  run  until  the  petition  or  motion  has 
been  denied.®  The  application  for  a  supersedeas  should  not 
be  made  to  the  appellate  court.'''  It  has  been  said  that  a 
supersedeas  bond  is  not  defective  because  executed  before  the 
entry  of  the  decree  from  which  the  appeal  was  taken,  if  ap- 
proved and  delivered  after  such  entry ;®  but  that  a  supersedeas 
approved  after  a  writ  of  error  has  been  allowed  but  not  issued 


4U.  S.  R.  S.,  §  1007;  Kitchen  v. 
Randolph,  93  U.  S.  86,  23  L.  ed. 
810;  Sage  v.  Central  R.  Co.  of 
Iowa,  93  U.  S,  412,  23  L.  ed.  933; 
Pengh  V.  Davis,  110  U.  S.  227,  28 
L.  ed.  127;  Covington  S.  Y.  Co.  v. 
Keith,  121  U.  S.  248,  30  L.  ed.  914. 
Where  a  motion  for  a  new  trial  has 
been  duly  made,  the  time  does  not 
expire  until  sixty  days  after  the  de- 
cision of  the  motion,  although  no 
stay  of  execution  has  been  ol)tained. 
Sanborn  v.  Bay,  C.  C.  A.,  194  Fed. 
37.  .\  stay  pending  an  application 
for  the  writ  of  certiorari  does  not 
extend  the  time.  Title  Guaranty  & 
Surety  Co.  v.  U.  S..  222  U.  S.  401, 
.56  L.  ed.  248. 

sSaltmarsh  v.  Tntliill,  12  How. 
387,  13  L.  ed.  1034.  If  the  writ 
of  error  was  not  sued  out  within  the 
sixty  days,  neither  the  appellate 
<<)urt,  nor  the  court  below,  nor  any 
judge  can  grant  a  supersedeas. 
New  England  R.  Co.  v.  Hyde  (('. 
C.  A.),  101  Fed.  397;  Logan  v. 
(Goodwin  (C.  C.  A.),  101  Fed.  054: 
Robinson  v.  Furber,  189  Fed.  !»1S. 
It  was  held  otherwise  as  regards 
the  time  for  filing  a  bill  of  excep- 
tion.    Sena  v.   I  J.  S.,  C.  C.  A.,   195 


Fed.  244.  Where  an  appeal  had 
b6en  dismissed  because  of  the  fault 
of  the  clerk  of  the  trial  court  to 
send  up  the  transcript  in  due  time, 
the  appellant  was  permitted  to  take 
a  second  appeal,  and  it  was  held  that 
his  time  to  file  a  supersedeas  be- 
gan to  run  anew.  Sutherland  v. 
Pearce,  C.  C.  A.,  186  Fed.  787.  The 
court  in  which  a  judgment  was  en- 
tered has  power  at  the  same  term 
to  set  such  judgment  aside,  and  re- 
enter it  so  as  to  give  effect  to  the 
supersedeas.  Sage  v.  Central  R.  Co. 
of  Iowa,  93  U.  S.  412,  23  L.  ed.  933; 
•Memphis  v.  Brown,  94  U.  S.  715. 
24  L.  ed.  244. 

6Brockett  v.  Brockett,  2  How. 
238,  11  L.  ed.  251:  Memphis  v. 
Brown,  94  U.  S.  715,  24  L.  ed.  244: 
Texas  &  Pac.  Ry.  Co.  v.  Murphy, 
in  C.  S.  488.  28  L.  ed.  492;  Ne- 
vada Bank  of  San  h'rancisco  v. 
Steinmetz,  05  Cal.  219. 

'Covington  S,  Y.  Co.  v.  Keith, 
121   U.  S.  248,  30  L.  ed.  914. 

8  Chat'eaugay  Ore  Si  Iron  Co.  v. 
Hlake,  35  Fed.  804.  Tlie  supcrsr. 
(/(«.s  was  allowed  when  the  bond 
was  aj)pr(pvc(l  l)efoif  the  writ  of 
error  was  sued  out.  McClelaii  v. 
I'yeatt    (C.  C.  A.),  49   Fed.  259. 
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l"|„'  supcrsi'dras  to  ii  jii(ljiiiii'iit  of  a  State  oo\n-t 
.U-s  not  i.jHTato  mitil  tlir  tiiiu'  when  ilic  writ  of  ovvov.  or  a  copv 
ot  t\\v  saino.  is  lodiivl  m  llu'  .-KM-k's  otii.v  of  the  court  whore 
t\\v  jmljrnu'nt  wliidi  is  t(»  l«o  n-viowed  was  entered.^"  The 
iNtnti  must  be  approved  hv  iho  jiHli:v  who  si^ns  the  citation  ;  and 
when  the  citation  is  sii-ned  by  a  jud^e  of  the  appeUate  court, 
neither  the  jmlgc  nor  the  ch-rk  of  the  court  below  has  the  power 
to  d^ive  siieii  aj»proval."     The  approval  of  the  bond  need  not 


*  K*  paric  KalHtoii.  110  V.  S.  l\\:\. 
:10  L.  ed.  50C. 

!•  Fiwter  V.  Kaiis^iii*.  112  I'.  S. 
201.  2S  L.  cd.  Ii2!>.  As  to  rirciiit 
roiirts  of  A|)|H'al.  src  MtC'uiley  v. 
Mcilliee.  108  l-Vd.  4i»4.  It  was  said 
tliNt  the  bund  is  i-xetuti-d  in  tlic 
State  wIhto  it  is  filed,  although 
xijjnwi  elsi'when-.  Howard  Ins.  Co. 
V.  Silverl)erg  (C.  C.  A.).  !>4  Fed. 
R.  921.  In  case  of  an  appeal  from 
the  District  Court  of  Alaska,  it  was 
held  that  lilinfr  in  the  clerk's  office 
1m>Io\v  certiliod  copies  of  the  order 
of  a  judjre  of  the  C'inuit  Court  of 
Apiteals  allowing  an  appeal,  of  the 
assignment  of  errors  and  of  the 
Miiprnirdca.i  bond,  together  with  the 
original  writ  of  supersedeas,  was 
hiiflleient.  Tornanses  v.  Melsing  (C. 
1.  A.),  106  Fed.  773.  786;  Re  Mc- 
K.-nzie.  180  U.  S.  536.  45  L.  ed.  657. 

iu:ay  V.  Hudson  River  Kl. 
Power   Co..    190   Fed.   812. 

Except  in  case  of  a  gross  abuse 
of  discretion,  the  action  of  the 
judge  in  approving  the  amount  ami 
Hufliciency  of  the  sureties  to  a  su- 
persedeoM  bond  will  not  he  reviewed. 
Jerome  v.  McCarter.  21  Wall.  17, 
22  L.  ed.  515:  Ex  parte  French,  100 
V.  S.  1,  25  L.  ed.  529;  Martin  v. 
Hazard  P.  Co.,  93  U.  S.  302.  23  L. 
*'i\.  885.  But  see  Stafford  v.  Union 
Bank,  10  How.  1.35,  14  L.  ed.  870: 
».  e..  17  How.  275.  15  L.  ed.  101. 
The  judge  may  allow  the  sureties 
t«cb  to  bind  himself  for  a  part  of 


the  iMMial  sum  and  not  to  maki 
themselves  jointly  and  severally 
liable  for  the  wiiolc  amount.  New 
Orleans  Ins.  Co.  v.  E.  D.  .\lbro  & 
Co..  112  U.  S.  506.  28  L.  ed.  80!). 
('/.  Me.vican  Nat.  Const.  Co.  v. 
Rensens,  118  U.  S.  49,  30  L.  ed.  77. 
A  motion  to  increase  the  superse- 
deas bond  must  be  addressed  to 
the  appellate  court.  Clarke  v. 
Eureka  County,  131  Fed.  145. 
Where  a  defective  supersedeas 
bond  has  been  filed  and  approved, 
or  a  defective  writ  of  error 
issued,  tlie  proper  remedy  is  a  mo- 
tion to  vacate  the  supersedeas. 
Power  v."  Baker,  112  U.  S.  710,  28 
L.  ed.  825;  Ex  parte  French,  100 
U.  S.  1,  25  L.  ed.  529;  or  to  dis- 
miss the  writ  of  error,  Ex  parte 
French.  100  U.  S.  1,  25  L.  ed.  529; 
as  the  case  may  be;  not  an  appli- 
cation for  a  mandamus  to  compel 
the  inferior  court  to  enforce  the 
judgment.  Power  v.  Baker,  112  V. 
S.  710.  28  L.,  ed.  825.  Upon  a  mo- 
tion to  vacate  a  supersedeas,  so 
much  of  the  record  must  be  printed 
as  to  enable  the  court  to  under- 
stand the  case,  unless  the  parties 
agree  on  the  facts.  Wood  v.  Rich- 
ards. 131  U.  S.  xcviii,  19  L.  ed.  831. 
Notice  of  the  motion  must  be  given 
to  tlie  appellant  or  plaintiflF  in  er- 
ror. Ibid.  Tn  the  absence  of  fraud, 
on  a  motion  to  vacate  a  supersedeas 
for  an  amendable  defect  in  the 
bond,  tiie  appellate  court  will   usu- 
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be  in  writing.^^  The  security  upon  a  supersedeas^  where  the 
judgment  or  decree  is  for  the  recu\ery  of  niouey  not  otherwise 
secured/^  must  equal  tlie  whole  aim  unit  of  the  judgment  or  de- 
cree, including  just  danuiges  for  delav.  and  co&t^  and  interest 
on  the  appeal.^*  In  suits  where  the  property  in  controversy 
necessarily  follows  the  event  of  the  suit,  as  in  real  actions, 
replevin,  and  suits  on  mortgages ;  or  where  the  property  is  in 
the  custody  of  the  marshal  mider  admiralty  process,  as  in  the 
case  of  a  capture  or  seizure;  or  where  the  proceeds  thereof,  or 
a  bond  for  the  value  thereof,  is  in  the  custody  or  control  of  the 
court, — indemnity  is  only  required  in  an  amount  sufficient  to 
secure  the  sum  recovered  for  the  use  and  detention  of  the 
property,  and  the  costs  of  the  suit,  and  just  damages  for  delay 


ally  order  that  the  supersedeas  be 
vacated,  unless  the  appellant  or 
plaintiff  in  error  files  a  new  bond 
in  such  a  sum  and  within  such  a 
time  as  may  be  allowed  by  the 
court.  Knox  County  v.  U.  S.,  131 
U.  S,  clxvi,  25  L.  ed.  191.  Where 
the  bond  failed  to  name  any  penal 
sum  permission  was  given  to  file  a 
new  bond  nunc  pro  tww.  Union 
I'ac.  R.  Co.  V.  Callaglian.  161  U. 
S.  91,  40  L.  ed.  628.  When  the 
supersedeas  bond  is  a  nullity  be- 
cause filed  or  allowed  too  late  or 
too  soon.  Ex  parte  Ralston.  119  U. 
S.  613,  30  L.  ed.  50G,  or  because  the 
writ  of  error  was  not  sued  out  or 
served  in  time.  Western  A.  L.  Cons. 
Co.  V.  McGillis,  127  0.  S.  776,  32 
Ij.  ed.  324,  a  motion  to  vacate  the 
supersedeas  will  be  denied  as  use- 
less. Upon  a  writ  of  error  to  a 
final  order  in  a  condemnation  pro- 
cfcdinir  instituted  in  a  State  and 
removed  to  a  h'ederal  court,  tlie 
Supreme  Court  entered  an  order 
niodifyinf!^  the  supersedeas,  by  di- 
rect iiif;  tbat  it  have  no  j^reater  ex- 
tent tlian  the  State  statute  allowed 
in  cas«;  of  an  apjieal  to  a  Stte  court 
of  review.  East  Tenn..  \'.  &  ti.  R. 
Co.  V.  Southern  Tel.  Co.,  112  U.  S. 


30(i,  28  L.  ed.  746.  The  appellate 
court  may  vacate  a  supersedeas, 
when  the  approval  of  the  bond  was 
obtained  by  fraud  and  perjury;  in 
such  a  case  it  may  refuse  to  accept 
a  new  bond.  Railroad  Co.  v.  Schutte, 
100  V.  S.  644,  25  L.  ed.  605;  and 
it  may  order  new  security  when  the 
circumstances  of  the  sureties  or  of 
tlie  parties  or  of  the  case  have  so 
clianged  since  the  bond  was  ap- 
proved as  to  make  the  security  orig- 
inally given  insufficient.  Jerome  v. 
-McCarter,  21  Wall.  17,  22  L.  ed. 
515;  Williams  v.  Claflin,  10:i  V. 
S.  753,  26  L.  ed.  606;  Martin  v. 
Hazard  P.  Co.,  93  U.  S.  302,  2'3  L. 
ed.  885.  See  Ilarwood  v.  Dieckor- 
hoflr.   117  U.  S.  200,  29   L.  ed.   887. 

12  Davidson  v.  Lanier,  4  Wall. 
447.  18  L.  ed.  377.  Where  the  judge 
who  signed  the  citation  took  tiie 
oath  of  tlie  sureties  to  their  sutli- 
cioncy,  his  approval  of  the  bond 
was  presumed.  Silver  v.  Ladd,  6 
Wall.  440,   18  L.  ed.  828. 

13  S'.  C.  Rule  29:  C.  C.  A.  l;i: 
Fuller  v.  Aylesworth  (('.  ('.  A.i. 
75    Fed.   694. 

14  S.  C.  Rule  29;  C.  C.  A.  Rule 
13.  A  judgment  against  a  county 
for   the   payment   of   drainage   war 
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ar..l  .v.^t>  niul  inlrrost  on  ilu-  aiipoal.''     The  condition  of  the 
^^^  1,   ,i,jit  (lu.  api>(>llaut  shall  prosecute  his  appeal  to  effect, 


runts,  nlthoujjh  it  contains  a  pro- 
vision for  a  nuiniliuniiw.  is  on<'  for 
money  not  otln-rwiso  securoii.  Ful- 
ler V.  Aylosworth  (C.  C.  A.),  75 
FtHl.  «59l.  Rut  »t'o  l^  S.  V.  New 
()rK<«n».  8  Fed.  112.  It  lias  boon 
held  tliat  a  docree  doclaring  ii  lion 
for  a  Sinn  of  money  upon  i-fitaiu 
property,  and  direct injj  tliat  tiio  de- 
fendant pay  tlie  same  witliin  sixty 
days,  and.  in  default  of  such  pay- 
ment, that  plaintiff  liave  leave  to 
apply  to  tlie  court  for  furtlier  or- 
der, i»  not.  Louisville,  N.  A.  4  C. 
Ry.  Co.  V.  Pope  (C.  C.  A.),  74  Fed. 
1.*  Cf.  Johnson  v.  Waters,  lOS  U. 
S.  4,  27  L.  ed.  630.  Tt  has  been 
held  that  the  supersedeas  bond  up- 
on appeal  from  a  decree  upon  a 
creditor's  bill  subjectinj;;  property 
to  the  payment  of  a  judgment  must 
be  for  the  whole  amount  of  the 
judgment.  In  re  HoUaday,  2S  Fed. 
117. 

15  S.  C.  Rule  29;  C.  C.  A.  Rule 
13.  It  has  been  held  that  the  su- 
persedeas bond  on  an  appeal  from 
a  decree  of  foreclosure  does  not  se- 
cure payment  of  the  amount  of  the 
decree,  nor  of  the  interest  thereon, 
nor  of  a  deficiency,  which  may  arise 
upon  a  sale,  Kountze  v.  Omaha 
Hotel  Co.,  107  U.  S.  378,  27  L.  ed. 
009;  nor  of  a  loss  by  the  mortgagee 
of  an  opportunity  to  buy  the  prop- 
f-rty  at  a  reduced  price  on  tlie  sale. 
and  make  a  profit  by  a  subsequent 
rise  of  value,  .Jerome  v.  McCarter, 
21  Wall.  17,  22  L.  ed.  515;  but 
merely  the  costs,  deterioration  by 
wa«te,  and  for  want  of  repairs,  ac- 
i-umulation  of  taxes,  and  loss  by 
fire  not  covered  by  reasonable  in- 
surance; that  it  is  very  doubtful 
whether   it  accurcs  against  loss  by 


!i  (Iflerioratiou  of  the  market  value 
of  the  property;  and  that  an  addi- 
tion to  tlie  statutory  condition  of  a 
provision  that  the  a]>pellant  '■whall 
pay  for  the  use  and  detention  of 
the  property  covered  by  the  mort- 
gage during  the  pendency  of  the  ap 
peal."  is  inigatory,  and  does  not  en- 
large the  liability  of  the  sureti.'s. 
Kountze  v.  Omaha  Hotel  Co.,  i07 
U.  S.  378,  27  L.  ed.  609.  Where 
the  decree  in  a  foreclosure  suit  di- 
rected the  defendant  to  account  for 
rents  and  profits  and  waste,  an  ad- 
ditional amount  equal  to  the  sum 
found  due  from  him  was  added  to 
the  amount  of  the  supersedeas 
bond.  National  Bank  v.  McGahan, 
45  Fed.  280.  Upon  an  appeal  to 
the  Supreme  Court  from  a  decree 
for  the  delivery  of  coupon  bonds, 
the  amount  of  the  supersedeas  bond 
was  fixed  at  interest  at  seven  per 
cent,  upon  the  aggregate  of  the  cou- 
pons already  due,  and  which  would 
accrue  in  four  years  and  ten  per 
cent,  damages  on  the  aggregate  of 
interest  besides  costs.  Massachu- 
setts &  S.  Const.  Co.  V.  Tp.  of  Cher- 
okee, 42  Fed.  750.  On  a  writ  of 
error  to  a  judgment  of  ejectment, 
with  nominal  damages,  the  super- 
sedeas need  not  be  sufficient  to  cov- 
er the  damages  which  might  be  re- 
covered in  an  action  for  mesne 
profits,  nor,  it  seems,  other  simi- 
lar damages  which  might  be  sus- 
tained by  want  of  possession.  Rob- 
erts V.  Cooper,  19  How.  373,  15  L. 
ed.  687.  It  has  been  said  that  just 
damages  for  delay  may  include  any 
loss  arising  from  the  insolvency  of 
stipulators  in  admiralty.  The  Syd- 
ney, 17  Fed.  2fi0,  263.  But  see 
Leary  v.  Murray,  C.  C.  A.,  17H  Fed. 


§  :<^^] 


SUPEKSEDEAS. 


248- 


is  substantiany  equivalent  to  prosecuting  his  appeal  with  success: 
to  make  substantial  and  prevailing  the  appellant's  attempt  to 


209.  It  has  been  said  that  the  sure- 
ties on  a  supersedeas  bond  in  equity 
are  liable  for  the  amount  of  the 
decree  from  which  the  appeal  is 
taken  and  for  compensation  for  the 
delay;  but  not  for  any  compensa- 
tion for  the  delay  not  imposed 
upon  the  principal  in  tlie  decree 
of  affirmance.  It  was  held  that 
they  are  not  liable  for  interest  upon 
a  fund  in  the  hands  of  a  receiver 
when  the  decree  of  affirmance  is 
silent  as  to  the  interest  on  the 
same.  Rosenstein  v.  Tarr,  51  Fed. 
.368;  S.  C.  affirmed  in  error  as  Tarr 
V.  Rosenstein  (C.  C.  A.),  53  Fed. 
112.  It  has  been  held  that,  in  the 
absence  of  misconduct  or  unreason- 
able delay  by  the  appellant,  there 
is  no  liability  for  interest  upon  a 
fund  that  has  been  deposited  in 
court,  when  the  actual  accumula- 
tions on  the  deposit  are  paid  to 
the  respondents.  Pike  v.  Gregory 
(C.  C.  A.),  118  Fed.  128.  The  ob- 
ligee of  a  bond,  superseding  an  or- 
der confirming  a  sale  of  land,  can 
recover  upon  the  affirmance,  the  * 
value  of  the  use  and  occupation  or 
the  rents  .  and  profits  during  the 
time  the  purchaser  was  kcjtt  out 
of  possession  by  the  appeal.  Wdod- 
worth  V.  Northwestern  ^lut.  L. 
Ins.  Co.,  185  U.  S.  354,  46  L.  ed. 
945.  Where,  after  a  decree  of  the 
foioclosure  of  a  chattel  mortgage, 
the  appellant  by  giving  a  superse- 
deas bond,  conditioned  that  he 
would  hold  the  property  "subject  to 
the  proper  order  and  decree  tliat 
may  be  entered  fmaily  in  said 
cause,"  obtained  possession  there- 
of, and  pending  tiie  appeal  tlie 
pro[)erty  was  destroyed  by  fire;  it 
was  lield  tiiat  the  oldigors  were  li- 


able for  the  whole  value  of  the 
property.  Perry  v.  Taconuv  ^lill 
Co.    (C."  C.  A.),  152  Fed.  115. 

The  claim,  that  a  decree  of  fore- 
closure erroneously  adjudicated 
that  certain  property  was  not  cov- 
ered by  the  mortgage,  cannot  be  set 
up  as  a  defense  to  an  action  upon 
the  supcrsedeaes  bond.     Ibid. 

Where  there  was  no  order  stay- 
ing the  operation  of  an  injunction, 
damages  for  its  violation,  pending 
an  appeal,  are  not  covered  by  the 
supersedeas,  although  both  parties 
supposed  that  the  effect  thereof  was 
to  suspend  the  injunction.  Green 
Bay  &  M.  Canal  Co.  v.  Norrie  (C. 
C.  A.),  128  Fed.  890,  affirming  118 
Fed.  923.  Upon  an  appeal  from  a 
decree  for  the^  delivery  of  the  pos- 
session of  real  estate  on  or  before 
a  certain  date,  the  Circuit  Court  of 
Appeals  postponed  the  date  of  the 
delivery  of  possession.  It  was  held 
that  the  sureties  were  not  liable  for 
the  value  of  the  use  of  the  prop- 
erty and  waste  of  the  same  during 
tlie  extended  time.  Crane  v.  Buck- 
ley, 203  U.  S.  441,  51  L.  ed.  260, 
affirming  (C.  0.  A.,)  138  Fed.  22. 
Upon  tlie  affirmance  of  a  decree 
dissolving  a  partnership  and  direct- 
ing the  defendant  to  pay  a  speci- 
fied sum  to  the  complainant  and 
the  equal  division  of  the  surplus, 
it  was  held  that  the  complainant 
was  not  entitled  to  a  proportit>iiate 
share  in  the  profits  made  by  a  re- 
ceiver pending  the  appeal,  although 
a  supersedeas  had  been  granted. 
RuggJes  v.  Buckley,  C.  C.  A.,  192 
Fed.  907.  For  a  case  wliere  it  was 
held  that  the  surety  was  not  liable 
for  a  loss  caused  by  the  insolvency 
of    an    insurance    company    jieuding 
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n  V.I-..-  It..-  .U'«'n«('  or  jii«ljiiii(Mi  a\v;ir.lt(l  iiiiaiusl  lain.  L'pou 
tin  «p|h'hI  from  jin  iiitt'rlooul«>ry  ui>lrr  .-r  tlccrco  gniuting  or  oon- 
tinuiuir  or  rofusiuj;  or  »lissolvino-  or  ii'l'iising  to  dissolve  an 
injunotiou  or  ajipnintini;-  a  rcfcivcr.  'Mlic  proocedings  in  (.iIk  r 
rt'SiHH'ts  in  tlu'  (Miirt  Ih'Iow  shall  not  be  stayed  unless  ollur- 
wist'  ordoreil  l>v  that  eoiiii  or  by  the  appellate  court  or  judge 
thor»«t)f  dnring  the  jiendency  of  sneh  appeal:  Provided,  bow- 
vvvTy  that  the  eonrt  may  recpiire,  as  a  eoudition  of  the  appeal. 
an  additional  bond."  "  "On  all  aftpeals  from  any  interlocutory 
onler  or  decree  granting  or  continuing  an  injunction  in  a  Dis- 
trict Court,  the  appellant  shall,  at  the  time  of  the  allowance 
of  the  said  appeal,  tile  wiili  ilic  derk  of  such  District  Court  a 
bond  to  the  opposite  party  in  such  sum  as  such  court  shall 
direct,  to  answer  all  costs  if  he  shall  fail  to  sustain  his  ap])eal."^* 
"When  an  appeal  from  a  final  decree,  in  an  e(piity  suit,  granting 
or  dissolving  an  injunction,  is  allowed  by  a  justice  or  a  judge 
who  took  part  in  the  decision  of  the  cause,  he  may,  in  his  dis- 
cretion, at  the  time  of  such  allowance,  make  an  order  suspend- 
ing, modifying  or  restoring  the  injunction  during  the  pendency 
of  the  appeal,  upon  such  terms,  as  to  bond  or  otherwise,  as  he 
may  consider  proper  for  the  security  of  the  rights  of  the  op- 
posite jiarty."  ^^    Otherwise  a  siipei'sedeas  upon  an  appeal  from 


an  appeal,  see  Leary  v.  Murray,  C. 
O.  A..  17 S  Fed.  209,  21fi. 

"Crane  v.  Buckley.  203  U.  S. 
441,  447.  51   L.  ed.  2G0,  263. 

"Jud.  Code,  §  120.  20  St.  at  L. 
H26;  31  St.  at  L.  660;  36  St. 
at  L.  1087.  Tlie  stay  is  discre- 
tionary, not  a  matter  of  right,  In 
re  llabernian  Mfg.  Co.,  147  U.  S. 
525,  37  L.  ed.  266.  Cf.  Wakelee 
V.  Davis,  48  Fed.  612.  See  §§  300, 
325,  supra.  In  Cotting  v.  Kansas 
City  Stockyards  Co.,  82  Fed.  850, 
a  decree  was  entered  dismissing  the 
hill,  but  an  injunction  was  con- 
tinued pending  an  appeal.  Where 
an  injunction  was  continued  pend- 
ing an  appeal  to  the  Circuit  Court 
of     '  '-    from    an    order    for    its 

di-  •  ,  it  was  held  that  it  still 

continued    after    an    afTirmance    by 


the  Circuit  Court  of  Appeals  pend- 
ing a  certiorari  from  the  Supreme 
Court.  Stafford  v.  King  (C.  C.  A.), 
90  Fed.  136;  Hitz  v.  Jenks,  185 
U.  S.   155,  46  L.  ed.  851. 

18  C.  C.  A.,  Rule  13. 

19  Equity  Rule  74.  Where  an  or- 
der allowing  an  appeal  from  an  or- 
der dissolving  an  injunction  or- 
dered that  a  .supersedeas  to  the  or- 
der appealed  from  be  granted  upon 
the  filing  of  a  bond  to  be  approved; 
held  that,  upon  tlie  approval  and 
filing  of  the  bond,  the  injunction 
was  continued  in  force.  New  River 
Mineral  Co.  v.  Seeley,  117  Fed.  981. 
Where  tiie  court  of  first  instance, 
after  ordering  an  injunction,  liad 
granted  the  defendant's  motion  for 
a  stay  pending  an  appeal,  the  Cir- 
cuit  Court   of    Appeals    denied    the 
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a  decree  dissolving-  an  injunction  does  not  continue  the  injunc- 
tion in  force,^°  and  a  supersedeas  upon  an  appeal  from  a  decree 
granting  or  continuing  an  injunction  does  not  suspend  the 
operation  of  the  injunction.^^ 

A  writ  of  error  to  a  judginent  of  conviction  of  a  capital  crime 
in  a  court  of  the  United  States  operates  as  a  stay  of  proceedings 
without  the  filing  of  any  bond  or  other  secnrity.^^  A  supersedeas 
to  a  judgment  of  conviction  of  another  crime  is  obtained  by 
the  service  of  the  writ  of  error  before  the  return-day,  without 
any  security,  provided  the  judge  who  signs  the  citation  directs 
that  the  writ  of  error  operate  as  a  supersedeas}^  Such  judge 
may  require  security  as  a  condition  of  the  supersedeas^'^  An 
appearance  bond  in  addition  to  a  supersedeas  bond  is  required 


complainant's  application  to  re- 
quire a  bond  when  no  request  for 
the  same  had  been  made  to  the  for- 
mer court  and  no  new  matters  af- 
fecting the  motion  had  arisen  or 
been  discovered  by  the  complainant 
since.  Pneumatic  Scale  Corpora- 
tion V.  Automatic  Weigliing  Mach. 
Co.,  0.  C.  A.,  200  Fed.  572.  An 
injunction  enforcihg  an  order  of  the 
Interstate  Commerce  Commission 
may  thus  be  stayed.  Upon  an  ap- 
peal from  an  order  appointing  a 
receiver,  a  writ  of  supersedeas  Tuay 
order  the  recefver  to  return  the 
property  to  the  appellant.  Re 
Noyes  (C.  C.  A.),  121  Fed.  20!) ; 
supra,  §  428.  But  will  not  he  un- 
less it  appears  tliat  the  damage  to 
defendants  from  the  enfoiccnu'iit  of 
the  decree  will  be  greater  than 
that  which  would  result  to  sliip- 
pers  from  its  suspension.  Inter- 
state Commerce  Commission  v. 
Southern  Pac.  Co.  et  al.,  1. 57  Fed. 
♦iOii.  W'liore.  in  a  suit  to  enjoin 
the  infringement  of  a  patent,  it  ap- 
peared that  before  a  hearing  could 
he  had  on  an  appeal  the  patent 
would  havo  expired,  a  supersedeas 
was     denied.       'I'imolat     et     al.     v. 


Philadelphia  Pneumatic  Tool  Co., 
130  Fed.  903.  Where  an  order 
denying  an  injunction  was  affirmed, 
the  appellate  court  denied  a  mo- 
tion for  a  restraining  order  pend- 
ing an  application  to  the  Supreme 
Court  for  a  certiorari.  Hall  v. 
Ames,  C.  G.  A.  190  Fed.  138. 

20  Hovey  v.  McDonald,  109  U.  S. 
1.50.  161.  27  L.  ed.  888,  891. 
Slaugliter-llouse  Cases,  10  Wall. 
27;},  19  L.  ed.  915. 

21  Knox  County  v.  Harshman, 
132  U.  S.  14,  33  L.  ed.  249;  Ozark 
Land  Co.  v.  Leonard,  24  Fed.  058; 
s.  c,  Leonard  v.  Ozark  Land  Co., 
115  U.  S.  405,  29  L.  ed.  445;  Inter- 
state Comm.  Com'n  v.  Louisville  & 
X.  R.  Co.,  101  Fed.  146;  Creen  Bay 
&  -M.  Canal  Co.  v.  Norrie  (C.  C. 
A.),  128  Fed.  896.  But  a  sal.- 
made  pending  the  supersedeas  may, 
as  between  the  parties,  he  set  aside 
upon  a  reversal.  llitz  v.  .Ienl<s, 
185  II.  S.  155,  46  L.  ed.  851. 

22  25  St.    at   L..    ch.    113,    §    6,    p. 

28  lie  Claasen,  140  U.  S.  200,  208, 
3.'>  L.  ed.  409,  412. 
24  I  hid. 
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U.  :5«rurc  thf  nilarp'iiuMil  ol  ihr  prisoiuM-."  1 1  has  been  held: 
that,  ixiU'T  his  time  to  sue  o\it.  a  siipcrsedras  has  expired,  the 
phiintilT  in  error  miiy  bo  admitted  to  bail ;  that,  in  case  the  trial 
wurt  refuses  his  application  for  this,  ilu'  court  of  review  may 
release  him  upon  bail."  Where  the  crime  is  not  capital,  bail 
ujH.n  a  writ  of  error  is  usually  accepted  until  a  reasonable  time 
for  the  lilin<;  of  the  transcript  has  been  allowed.'^''  Tn  ease  of  a 
eonvietiou  of  a  capital  crime  the  Supreme  Court  rules  pro- 
vide that  the  l^istrict  Court,  or  any  justice  or  judge  there- 
of. n\av,  after  the  citation  is  served,  admit  the  accused  to 
bail  in  such  an  amount  as  may  be  fixed.^"  A  special  rule  regu- 
lates stays  upon  appeals  in  habeas  corpus  proceedings.^"  A 
ittiversedeas  operates  only  in  favor  of  those  defendants  who 
liave  applied  for  and  obtained  it.^°  The  judgment  may  be  en- 
forced against  the  rest,  although  they  have  joined  in  the  writ 
of  error.^^ 

An  appeal  in  admiralty,  with  a  supersedeas,  stays  an  execu- 
tion against  the  stipulators  as  well  as  against  the  principal.'^ 
A  supersedeas  merely  operates  as  a  stay  of  proceedings ;  it  does 
not  invalidate  proceedings  perfected  before  it  took  effect.^^     It 


Mllardesty  v.  U.  S.,  C.  C.  A., 
184  Fi'd.  *2C!). 

MMcKniglit  V.  U.  S.  (C.  C.  A.), 
113  Fed.  451;  supra,  §  493. 

n  Ibid. 

2»S.  C.  Rule  36:  nud.son  v.  Par- 
ker, 156  U.  S.  277,  39  L.  ed.  424. 
Cf.  V.  S.  V.  Hudson,  65  Fed.  08. 

29  S.  C.  Rule  .34;  C.  C.  A.  Rule 
3.1;   supra.  §  467. 

SOA'j-  parte  French,  100  V.  S.  1, 
25  L.  ed.  529.  An  equitable  part- 
owner  of  real  estate  was  allowed 
on  his  appeal  a  super.ied»'aii  against 
a  writ  of  po.ssession  against  the 
land,  although  the  holder  of  the 
legal  title,  who  was  the  joint  equit- 
able owner,  had  not  appealed.  Hunt 
V.  Oliver,  109  U.  S.  177,  27  L.  ed. 
897. 

31  Ihid. 

3>'Jl.e  Belgenland,  108  U.  S.  1.'>3, 
27  I-.  ed.  885. 


33  Boise  County  v.  Gorman,  19 
Wall.  661,  22  L.  ed.  226;  s.  c,  131 
U.  S.  cxxv,  22  L.  ed.  148;  Hovey  v. 
McDonald,  109  U.  S.  150,  159,  27 
L.  ed.  888,  891.  A  judgment  of 
oustei-  in  quo  icarranto  takes  effect 
upon  its  rendition  and  the  status 
quo  is  not  reinstated  by  the  super- 
sedeas. Olmstead  v.  Distilling  & 
C.  F.  Co..  73  Fed.  44.  Where  a 
writ  of  error  was  issued  from  the 
Supreme  Court  to  the  judgment  of 
a  State  court  removing  a  State 
officer,  and  before  the  supersedeas 
took  effect  a  successor  to  such  o(1i- 
cer  was  apopinted,  it  was  helj 
tliat  sueli  successor  was  not  guilty 
of  contempt  by  continuing  to  dis- 
charge tlu'  duties  of  his  office  sub- 
sequi'iit  to  tlie  supersedeas.  Fos- 
ter V.  Kuiisas.  112  U.  S.  201.  28 
L.  ed.  (i29.  The  judge  who  grants 
the    supersedeas    has    the    jurisdic- 
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stays  further  proceedings  under  an  execution  previously  issued, 
but  it  does  not  set  aside  a  levy  previously  made.^*  It  seems 
that,  notwithstanding  a  supersedeas^  the  court  in  which  the 
decree  or  judgment  was  entered  may,  at  the  same  term,  correct 
a  clerical  error  or  otherwise  perfect  the  judgment  or  decree; 
■'since  those  things  which  are  amenable  before  error  brought 
are  amendable  afterwards,  so  long  as  diminution  may  be  alleged 
and  certiorari  awarded ;  provided,  of  course,  that  the  time  for 


tion  to  grant  an  order  tliat,  pend- 
ing the  appeal  from  an  order  ap- 
pointing him,  a  receiver  surrender 
possession  of  certain  property,  and 
he  must  obey  such  direction  unless 
it  is  vacated.  Tornanses  v.  Mel- 
sing  (C.  C.  A.),  306  Fed.  775,  788; 
Re  Mackenzie,  180  U.  S.  536,  45 
L.  ed.  657.  Where  there  is  no 
supersedeas  a  receiver  who  makes 
a  payment  in  obedience  to  a  decree 
or  order  pending  an  appeal  there- 
from incurs  no  liability  in  case 
of  a  reversal.  Hovey  v.  McDonald, 
109  U.  S.  150,  27  L.  ed.  888. 
Eq.  Rule  93.  After  an  appeal  in  a 
proceeding  m  rem,  or  for  the  fore- 
closure of  a  mortgage,  has  been  per- 
fected, the  court  in  which  the  decree 
was  entered  may  sell  the  property 
in  its  custody,  when  perishable,  and 
invest  the  proceeds.  Jennings  v. 
Carson,  4  Crancli.  2,  2  L.  ed.  531  ; 
Spring  V.  Soutli  Carolina  Ins.  Co., 
6  Wheat.  519,  5  L.  ed.  320;  Bron- 
son  V.  La  Crosse  &  M.  R.  Co.,  1 
Wall.  405.  17  L.  ed.  016.  and  may 
allow  a  receiver  to  manage  it;  if 
a  railroad,  to  operate  it.  Bronsou 
V.  I.a  Crosse  &  M.  R.  Co..  1  Wall. 
405.  17  L.  ed.  610,  and  to  keep  it 
in  repair.  Ibid.;  Grant  v.  i'lia-nix 
M.  L.  I.  Co.,  121  U.  S.  118,  30  L.  ed. 
909.  The  court  may  postpone  a  sale 
till  .iftcr  the  determination  of  tiic 
appeal  altliongh  thcro  has  been  nu 
niiprrnrd<'(i-K.      I'.iiiind    v.   South    Car- 


olina Ry.  Co.,  55  Fed.  186;  supra, 
§  394.  The  attorneys  of  record 
have  authority,  where  an  appeal 
from  a  decree  of  sale  has  been 
taken  but  no  supersedeas  obtained, 
to  stipulate  that  the  property  may 
be  sold  and  the  proceeds  paid  into 
court  to  abide  the  determination  of 
the  appeal ;  and  the  purchaser 
whose  purchase-money  has  been 
thus  paid  into  court  may  retain 
the  property,  although  the  decree 
is  reversed.  Holladay  v.  Stuart, 
151  U.  S.  229,  38  L.  ed.  141. 
Beyond  this,  the  court  below  should 
not  interfere  with  the  property  or 
its  revenue.  Bronson  v.  La  Crosse 
&  ]\1.  R.  Co.,  1  Wall.  405,  17  L.  ed. 
CI 6.  The  court  below  should  not, 
after  an  appeal,  at  least  pending  a 
.supersedeas,  deliver  the  property  in 
its  custody  to  a  third  person  not 
a  receiver  of  tlie  same  court.  Ibid. 
Mut  see  I'nion  Mut.  1,.  Ins.  Co.  v. 
Windett,  30  Fed.  838.  After  a 
writ  of  error  to  a  judgment  of  a 
District  Court,  that  court  may  is- 
sue an  injunction  to  stay  proceed- 
ings on  the  judgment.  Parker  v. 
'Ilie  .Judges.  12  Wheat.  561.  6  L.  ed. 
729. 

3*  Boise  County  v.  Gorman,  1!> 
Wall.  601,  22  L.  ed.  226.  Loy  v. 
Alston,  C.  C.  A.,  172  Fed.  90,  97, 
holding  tiiat  an  order  setting  aside 
.-.iich    H    levy    was    erroneous. 
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cut  has  II. •(  jKisscI  l.v.""  W'licrt"  llic  inferior  court 
,-,  in  violation  ot"  the  siiixrscdcas.  the  iippi'llnte  court, 
afUT  \hv  return  is  tilt'd  tluMv,  insiy  issue  ii  writ  appropriate  to 
the  case  to  stay  tlio  prooee(linji;s  below. ^'^  nv  iiinv  puiiisli  lor  con- 
ti'inpt  the  judge  who  thus  prooceJs,  as  well  as  the"  attorney  and 
partv  to  the  proceeding.^''  A  party  wlic  has  a])pealed  from  a 
diH'ree  nniv  he  restrained  from  entVtrcing  any  part  of  it,  al- 
iJiougli  there  is  a  cross-app.'al  by  his  o])ponent,  ami  no  super- 
sedeas Inis  U'en  ohtaine<l.^*  Where  no  sKpcrscdcas  has  been 
obtainetl.  the  court  Ixdow  may  be  compelled  by  mandamus  to 
t'uforce  its  (kx're(\  if  it  refuses  to  ]iroeeed  pending  an  appeal.^' 
It  lias  been  hehl  that  a  .-oiprrsedca.s  bmid.  iijxm  an  appeal  inad- 
vertt»ntlv  alhnved  fn)m  a  judgment  at  common  law,  does  not 
bind  the  sureties.*"  The  issue  of  an  execution  against  a  judg- 
ineiil  debtor  is  not  a  prerequisite  to  a  proceeding  against  the 
sureties  on  a  supersedeas  bond. 


W  llovi-v  V.  McDoimld,  iO'J  U.  S. 
150,  157,  -27  L.  ed.  888,  890,  per 
Hradley.  .1.  But  it  has  been  held: 
that  by  the  allowance  of  a  writ  of 
•rror  and  the  approval  of  a  super- 
srdcas,  the  trial  court  lost  juris- 
diction to  correct  an  error  in  the 
judgment  apparent  on  the  face  of 
the  record.  McKay  v.  Neusslor  (C. 
C.  A.),  148  Fed.  86;  and  tliat  after 
the  perfection  of  an  appeal  from  a 
judgment  allowing  or  rejecting  a 
claim  in  bankruptcy,  the  District 
Court  cannot  grant  a  rehcaiing. 
First  Nat.  Bank  v.  State  Xat.  I!aiil< 
«C.    C.    A.),    131     Fed.    4;iO. 

A  District  Court  has  no  power  to 
vacate  its  decree,  Ens)ninger  v. 
Powers,  108  U.  S.  292.  27  L.  ed. 
732.  See  supra,  §  443.  444;  or 
allow  the  answer  to  be  amended 
and  the  case  op<'ned  for  further 
proof  after  an  appeal  therefrom 
has  been  perfected,  altiiougli  tlxMc 
in  no  supersedeas.  Western  Wliccl 
Si-rapor  Co.  v.  DrcTiiK-r.  7!)  Fed. 
820.  A  motion  for  a  new  trial  may 
|be    made    in    the    Court    of    (  laim.s 


while  an  appeal  is  pending  in  the 
Supreme  Court.  U.  S.  v.  Ayres,  9 
Wall.  608,  19  L.  ed.  625. 

86  Green  v.  Van  Buskirk,  3  Wall. 
448,  18  L.  ed.  245;  Ex  parte  Mil- 
waukee R.  Co.,  5  Wall.  188,  18  L. 
ed.  676;  Slaughter  House  Cases, 
10  Wall.  273,  19  L.  ed.  915;  God- 
dard  v.  Ordway,  94  U.  S.  672,  24 
L.  ed.  237;  Stockton  v.  Bishop,  2 
How.  74,  11  L.  ed.  184.  But  see 
Bronson  v.  La  Crosse  &  M.  R.  Co., 
1   Wall.  40.5,  17  L.  ed.  616. 

3T  Re  Noyes  (C.  C.  A.),  121  Fed. 
209;   supra,  §  428. 

38]Jioiison  V.  La  Crosse  &  M.  R. 
1    Wall.    405,    409,    17    L.    ed. 


Co., 
(ilO. 

39  Stafford 
How.  275,  15 

40  .labine  v 


17 


V.  Union  Bank 
L.  ed.  101, 
Gates,  115  Fed.  861. 
41  Babbitt  v.  Finn,  101  U.  S.  7, 
25  L.  ed.  820.  The  liability  of  the 
suieties  u\Hni  a  supersedeas  bond 
to  secuic  loss  by  the  deterioration 
of  attached  property  is  not  affected 
by  the  omission  to  enter  a  personal 
judgment     against     the     defendant 
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All  attachment  or  trustee  process  from  a  State  court  against 
the  sureties  to  a  supersedeas  bond  in  a  suit  against  the  obligee 
is  no  defense  to  a  suit  in  the  Federal  court  on  the  supersedeas 
bond.'*^  It  is  the  practice^  in  admiralty,  in  the  Second  Circuit,*^ 
and  in  all  cases  in  Alabama  where  the  State  practice  permits 
this  "  in  the  Fifth  Circuit,  and  it  seems  in  the  Eighth  Circuit, 
in  cases  from  I^ebraska,  where  the  State  practice  also  permits 


46 


this,  and  in  the  Ninth  Circuit,  in  cases  from  Washington ; 
for  the  District  Court  to  2,ive  summarv  iudi2,nieut  against  the 
obligors  upon  the  supersedeas  bond,  when  entering  a  decree  of 
affirmance.  Such  a  motion  should  not  be  made  to  the  appellate 
court.*'  In  the  Third  Circuit,  upon  compliance  with  the  con- 
ditions of  the  bond,  the  surety  is  entitled  to  a  writ  of  fiori  facias 
against  his  principals.*^     Upon  the  discharge  of  the  liability 


when  after  the  sale  there  is  a  de- 
ficiency in  the  amount  found  to  be 
due  the  plaintiff.  Dexter,  H.  &  Co. 
V.  Sayward,  84  Fed.  296.  Cf.  a.  c, 
79  Fed.  237.  Nor  are  they  re- 
lieved because  the  plaintiff  in  error 
failed  to  state  what  was  necessary 
to  give  jurisdiction  to  the  Circuit 
Court  of  Appeals.  Ibid.  A  suit 
may  be  brought  against  the  sure- 
ties upon  the  filing  of  the  mandate 
below  without  waiting  for  the  en- 
try of  judgment  upon  that  man- 
date. Davis  V.  Patrick  (C.  C.  A.). 
.17    Fed.   <.)()<). 

42Hoseiistein  v.  Tarr,  51  Fed. 
368,  s.  c.  as  Tarr  v.  Rosenstein  (C. 
C.  A.).  ."SS  Fed.  112. 

43  The  Sydney,  47  Fed.  260,  262; 
'Jhe  Wanata.  9.5  I'.  S.  600.  24  L. 
ed.  461:  Ihe  Relgenland.  108  I'. 
S.  lo3.  27  L.  ed.  68.5:  See  also 
Hiriart  v.  Ballon.  9  i'et.  1.56.  9 
L.  ed.  8.5;  Beall  v.  New  Mexico.  16 
Wall.  .5.35,  21  L.  ed.  292;  Mar- 
chand  v.  Frellsen.  10.5  U.  S.  423, 
26  I.,  ed.  10.57;  I'Jx  parte  Sawyer, 
21  Wall.  235,  22  L.  ed.  617;  Bab- 
bitt V.  Sliields,  101  U.  S.  7,  2.5 
L.    <■([.    820. 


"Gordon  v.  Third  Nat.  Bank 
(C.  C.  A.),  56  Fed.  790;  s.  c, 
Third  Nat.  Bank  v.  Gordon,  53 
Fed.  471.  See  Humes  v.  Third  Nat. 
Bank,  54  Fed.  917;  s.  c,  Re  Humes. 
149  U.  S.  192,  37  L.  ed.  698.  An 
order  denying  a  motion  for  a  sum- 
mary judgment  against  the  sure- 
ties was  held,  in  the  district  of 
Washington,  to  be  no  bar  to  a  sub- 
sequent suit  against  them.  Dexter. 
H.  &  Co.  V.  Sayward.   84   Fed.  296. 

45  Brown  v.  Northwestern  ^lu- 
tual  h.  Ins.  Co.  (C.  C.  A.),  119 
Fed.  148.  For  questions  which 
were  certified  to  the  Supreme 
Court,  see  Woodworth  v.  Nortli- 
western  Mut.  L.  Ins.  Co.,  185  U. 
S.  354,  46  L.  ed.  945.  But  see 
Lamaster  v.  Keeler.  123  l'.  S.  376, 
31    L.   ed.   238. 

46  |',.nv  V.  Tacuma  Mill  Co.  ( C. 
(.    A.).    152    Fed.    115. 

47  City  of  Clarksdale  v.   W  iUian) 
son,  C.  C.  A.,  194  Fed.  412. 

48  Leary  v.  .Murray,  C.  C.  A.  178 
l''e(l.  209.  a  proceeding  in  rem  in 
admiralty.  Where  the  surety  eoni- 
j)any  paid,  after  alTirmaiu-e  :md  no- 
tice l)y  the  govrrnniciil   of  thr    Tcrii- 
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Ml»..n  a  supti'sfdetu^  lu.ml.  ilu-  '•"Hii  nui.v  order  that  it  hv  cau- 
■il.**  or  tliat  tlu-  ^urctii's  he  dLscharged.^" 
§  704.  Return  to  writ  of  error  or  appeal.  A  writ  of 
ermr  sIiouKl  be  returned  to  the  appelhite  court  on  or  hefore  the 
ivturu-»hiv  there(»f.  toi^ether  with  an  authenticated  trauscrii)t 
ol"  the  record,  an  assioiiuieut  of  errors,  a  prayer  for  a  reversal, 
and  tJic  oriiiinaj  eitJition  to  the  adverse  party,  all  of  which  should 
hf  annoxeil  thereto/     If,  however,  the  writ  is  served  before  the 


lory  that,  nnIo»8  piiyinont  was  iiuido 
•..iiliwith  i>r  a  sulViiioiit  oxi'iisic 
-!i..\vn.  tlio  i-onipiuiv  wouiit  t'oifoit 
i«  ri.i;lit  to  trnusuot  luisincsw  in 
I  III'  Territory,  was  lu'ld  not  to  be 
1  viiluntary  payment,  even  if  the 
,'..vi>rmnont  luul  no  power  to  re- 
voke the  license,  and  that  a  subse- 
|iiont  a|>penl  to  the  Supreme  Court 
111  not  dimiiiisli  the  company's 
lu'lit  to  reimbursement.  U.  S. 
ridelity  &  Guaranty  Co.  v.  San- 
doval, ^i.*?  U.  S.  227,  56  L.  ed.  — . 
Where  appellant  liecarae  insolvent 
pending  the  appeal,  but  no  levy 
upon  it«  property  had  been  made 
under  the  judprnent  appealed  from, 
and  it  did  not  appear  that  it  could 
not  have  paid  the  judgment  out  of 
it«  current  receipts,  the  claim  of 
the  surety  company  to  a  preference 
<»ver  those  secured  by  a  mortgage 
was  denied.  Gay  v.  Hudson  River 
Ft.  Power  Co.,  182  Fed.  004.  See 
§  305.  supra. 

<•  Persons  v.  Wirgman.  140  Fed. 
207. 

»«Mcl{ae  v.  David.  C.  C.  A.,  184 
Ki-d.  989. 

§  704.  J  U.  S.  R.  S.,  §  997 ;  Wil- 
Mm  V.  Daniel,  .*!  Dall.  401.  1  L.  a}. 
fi55;  S.  C.  Rule  .35.  The  trans- 
mission of  an  original  document. 
instead  of  a  copy  thereof,  does  not 
affect  the  validity  of  a  writ  of 
error  or  ap|>eal.  .Tewett  v.  IT.  S., 
C.  C.  A.,  100  Fed.  832.  The  copy 
of  the  record  is  suffirientlv  autlien- 


ticated  if  there  is  attached  to  the 
same  a  certificate  that  tlie  writing 
tlHTcto  attached  is  a  true  trans- 
cript of  tlie  record,  signed  by  the 
clerk  or  iiis  deputy,  and  under  the 
seal  of  tlie  court.  Garneiui  v.  Do- 
zicr,  100  U.  S.  '7,  25  L.  ed.  5.36; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Dins- 
more,  108  U.  S.  30,  27  L.  ed.  640; 
S.  C.  Rule  8;  C.  C.  A.  Rule  14.  It 
has  been  held  tluit  a  certificate  tliat 
the  "foregoing  is  a  true,  full  and 
complete  record  in  the  above  en- 
titled cause"  is  sufficient,  Pennsyl- 
vania Co.  V.  Jacksonville,  T.  &  K. 
W.  Ry.  Co.  (C.  C.  A.),  55  Fed. 
131;  but  not  a  certificate  tiiat  the 
papers  contained  in  the  transcript 
are  correct  copies  without  a  state- 
ment that  the  transcript  is  com- 
plete. Meyer  v.  Mansur  &  T.  I. 
Co.  (C.  C.  A.),  85  Fed.  874;  but 
see  Burnham  v.  No.  Chicago  St.  R. 
Co.  (C.  C.  A.),  87  Fed.  168;  nor 
a  certificate  to  the  correctness  of 
the  copies  of  the  pleadings  which 
is  silent  as  to  the  copies  of  the 
orders  and  decrees.  Ruby  v.  At- 
kin.son  (C.  C.  A.),  93  Fed.  577. 
Wiien  the  transcript  is  not  a  full 
and  complete  transcript  of  all  the 
proceedings,  the  clerk  should  make 
some  appropriate  mention  of  tlie 
fact  in  his  certificate,  stating  tliat 
reasons  for  the  omissions  and  that 
the  transcript  as  prepared  is  a  full 
and  complete  transcript  of  such 
proceedings    in   tlie   cslhc   as    it    pur- 
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return-day,  the  appellate  court  may  allow  the  writ  or  the 
transcript  to  he  filed  at  any  time  during  the  term  in  which  the 
return-day  falls.^  The  destruction  of  the  writ  without  the  fault 
of  the  plaintiff  in  error  will  excuse  a  return  of  the  original  paper, 
provided  a  copy  of  the  writ  and  the  transcript  and  other  papers" 
are  duly  filed.^  The  return-day  of  an  appeal  is  the  day  named 
in  the  citation.  The  record  must  be  complete,  and  contain  in 
itself  without  references  aliunde  all  the  papers,  exhibits,  deposi- 
tions, and  other  proceedings  which  are  necessary  to  the  hearinc-.^ 
The  transcript  should  state  the  date  when  each  paper,  a  copy  of 


ports  to  contain.  Fanners'  Loan 
&  Trust  Co.  V.  Eaton  (C.  C.  A.), 
114  Fed.  14,  18.  See  infra,  note  4. 
Where  the  transcript  stated:  that, 
on  a  certain  date,  the  court  ren- 
dered a  judgment,  therein  copied; 
the  writ  of  error  and  the  petition 
therefor  referred  to  the  rendition 
of  judgment;  and  the  clerk  certi- 
fied that  the  transcript  was  a  full, 
true  and  correct  copy  of  the  records 
and  proceedings,  as  the  same  re- 
mained of  record  on  file  in  his 
office:  it  was  held  that  the  trans- 
cript showed  that  the  judgment 
was  entered  of  record.  Mackay  v. 
Fox  (C.  C.  A.),  121  Fed.  487. 
WJien  the  transcript  is  si-nt  to  the 
Circuit  Court  of  Apjx^als,  a  state- 
ment in  the  certificate  that  it  is 
made  for  the  Supreme  Court  is  im- 
material. McClellan  v.  Pyeatt 
(C.  C.  A.),  49  Fed.  259. 

The  seal  and  signature  are  both 
requi.site.  S.  C.  Rule  8;  C.  C.  A. 
Rule  14. 

Leave  has  been  given  to  with- 
draw the  record  and  file  the  same 
vunc  pro  tunc  with  the  clerk's  sig- 
nature added  thereto,  when  the 
sen!  was  affixed  to  tlie  record  and 
a  motion  to  dismiss  for  the  want 
of  the  clerk's  signature  was  made 
after  tlif  time  to  appeal  had  ex- 
pired,     fdjiho  i^    Oi-egoii    L.    Iiii|).   To. 


V.  Bradbury,  132  U.  S.  .509,  513, 
33  L.  ed.  433,  436.  Of.  Burnham 
V.  No.  Chicago  St.  Ry.  Co.  (C.  C. 
A.),  87  Fed.  168.  VVliere  the  seal 
and  signature  were  both  wanting, 
the  court  dismissed  the  writ  of 
error,  but  allowed  the  plaintilf  in 
error  to  withdraw  the  record  and 
sue  out  a  new  writ,  since  his  time 
had   not   expired.      Blitz   v.   Brown, 

7  Wall.  693. 

zjlussina  v.  Cavazos,  6  Wall. 
355,  359,  18  L.  ed.  810;  Wood  v. 
Lide,  4  Cranch,  180,  2  L.  ed.  58S; 
Pickett    V.    Legerwood,    7    Pet.    144. 

8  L.  ed.  638. 

3  ^Mussina  v.  Cavazos,  6  Wall. 
355,   18   L.  ed.   810. 

4S.  C.  Rule  8;  C.  C.  A.  Rule  14; 
Redfield  v.  Parks,  130  U.  S.  623, 
32  L.  ed.  10.53.  See  Iloe  v.  Kaliler, 
27  Fed.  145.  In  a  criminal  case, 
the  transcript  should  contain  all 
recognizances,  processes  and  pro- 
ceedings in  the  case.  U.  S.  R.  S., 
Sec.  1037;  Jewett  v.  U.  S.,  C.  C. 
A.,  100  Fed.  832.  Any  oral  conces- 
sions made  in  the  court  below 
should  be  set  forth  in  the  certili- 
cat«!  of  the  trial  judge.  Re  L.  \\ . 
Day  &  Co.,  C.  0.  A.,  175  Fed.  1022. 
The  origiiiiii  |. leadings  which  have 
l)ecji  amended  need  not  be  included 
in  the  transcript  when  the  amen.l- 
ed    pIea<lingH    are    iinhided.      T'nion 
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I'Mcilic  Rv.  Co.  V.  r.  S..  n«  V.  s. 
40i.  20  I..  «h1.  <'T7.  On  a  aopoiui 
ttii(M>«il  from  llif  Court  of  I'laim-^. 
rtiidiiig*  of  fact  on  tlu«  lii»t  liourin^' 
in  »  licciftion  rovorsod  upon  tin' 
I  i-:.  i)  nt'Oil  not  lio  iiu'linlt>l 
1  i|>t.  I'luon  Pill .  \l\  ■ 
S..  llfl  U.  S.  402,  2!l  L. 
ni.  t»77.  Sco  supra,  §  OSfi;  jn/ra, 
S  "IW.  Tlio  trunsoiipt  mn-d  not  i-on- 
(Min  the  nnnu's  of  tlio  jurors. 
Owens  V.  Hannoy,  9  Cranili,  180, 
:i  1..  ol.  fi07.  'riif  (lansoript  slioiild 
not  contain  alVuiavits  on  a  motion 
for  a  continuance.  Cami)lu'll  v. 
Rankin.  99  U.  S.  2G1,  25  L.  od.  435. 
\ur.  it  has  hoon  said,  the  papers 
upon  a  motion  to  i>erniit  a  party 
to  introduce  further  evidence  after 
his  time  had  expired,  which  was 
denied,  since  the  same  was  consid- 
ered to  be  discretionary  and  not 
reviewable.  Baglin  v.  Cusenier  Co. 
1.^>6  Fed.  1010.  Nor  alTidavits  which 
were  considered  upon  a  uiotion  for 
a  new  trial.  Evans  v.  Stettniscli, 
J 49  U.  S.  605,  37  L.  ed.  8G6.  Nor 
any  affidavits  not  admitted  in  evi- 
dence on  a  trial  or  hearing.  Bal- 
timore i  P.  R.  Co.  V.  Sixth  Pres- 
byterian Church,  91  U.  S.  127,  23 
I.,  ed.  200;  England  v.  Gebhardt, 
112  U.  S.  .502,  28  L.  ed.  811;  Craig 
V.  Smith,  100  U.  S.  22G,  25  L.  ed. 
577:  Thomson  v.  Wooster,  114  V. 
S.  104.  20  L.  ed.  105;  Travelers' 
Protective  Ass'n  v.  Gilbert  (C.  C. 
A.),  101  Fed.  46.  Afiidavits  can 
«»nlr  be  considered  upon  a  writ  of 
error  when  they  are  included  in  the 
bill  of  exceptions.  Evans  v.  Stett- 
niscb,  149  U.  S.  605,  57  L.  ed.  860; 
Stewart  v.  Wyoming  C.  R.  Co.,  128 
i:.  S.  383.  390,  32  L.  ed.  439,  442. 
Nor  any  letters  or  other  papers  not 
contained  or  referred  to  in  the  bill 
of  excejjtions  or  incorporated  in  a 
pleading.  San  Pedro  &  Canon  A. 
A.  Co.  V.  U.  S..   146  U.   S.   120.   36 


L.  ed.  912;  W'liiticii  v.  Tomlinson, 
KtO  l'.  S.  231.  40  L.  ed.  4()t; ;  liav- 
cUms'  Protective  Ass'n  v.  (iilliert 
(C.  V.  A.),  101  Fed.  46.  All  sucli 
papers  will  be  disregarded  ])y  tin; 
t-ourt  of  review.  Ibid.;  Suydam 
V.  Williamson,  20  How.  427,  15  L. 
ed.  978;  Duncan  v.  Atchison,  T.  & 
S.  F.  R.  Co.  (C.  C.  A.),  72  Fed. 
808.  See  Dalton  v.  Ilazelet,  C.  C. 
A.,  182  Fed.  561.  Where  there  is 
an  assignment  of  (U'ror  that  the 
court  never  ;>('(]iiired  jurisdiction 
over  the  a])pellant's  person,  tlic 
transcript  must  show  (nther  that 
the  objection  was  raised  below  and 
overruled  or  that  he  did  not  volun- 
tarily appear.  Taylor  v.  Easton. 
C.  a  A.,  180  Fed.  363.  It  has  been 
held :  that  where  leave  to  file  a 
pleading  has  been  refused  or  docu- 
mentary evidence  excluded,  such 
papers  should  not  be  inchuicd  in 
the  transcript:  but  that  the  court 
below  may  order  the  clerk  to  cer- 
tify them  with  the  transcript. 
Southern  B'g  &  L.  Ass'n  v.  Carey, 
117  Fed.  325,  326.  Upon  an  appeal 
from  an  order  refusing  leave  to  file 
a  petition  or  other  paper,  a  copy 
of  the  rejected  paper  should  be  in- 
cluded in  the  transcript,  althougli 
not  filed.  Southern  B'g  &  Loan 
Ass'n  v.  Carey,  117  Fed.  325.  The 
fact  that  a  paper  is  on  the  files  of 
the  clerk's  oflice  with  other  papers 
in  a  case  does  not  make  it  part  of 
the  record,  if  it  is  neither  a  plead- 
ing nor  a  process,  nor  made  a  part 
of  the  record  by  the  action  of  the 
court.  England  v.  Gebhardt,  112 
U.  S.  502,  28  L.  ed.  811.  The 
transcript  filed  by  complainant 
must  contain  the  proceedings  upon 
a  cross-bill  which  has  been  dis 
missed  when  the  complainant  to 
the  cross-bill  has  appealed,  even 
though  the  complainant  has  not 
named    him    as    appellee.      Gregory 
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V.  Pike,  G4  Fed.  415.  Where  there 
lias  been  a  previous  appeal,  mat- 
ters which  preceded  the  mandate 
thereupon  and  which  do  not  tend 
to  explain  it  should  ordinarily  be 
omitted.  Nashua  &  L.  R.  Corp. 
V.  Boston  &  L.  R.  Corp.  (C.  C.  A.), 
61  Fed.  237.  Proceedings  upon  an 
application  for  a  rehearing  which 
tend  to  explain  the  original  de- 
cree may  be  included.  Hoe  v.  Kah- 
ler,  27  Fed.  145.  Where  several 
distinct  proceedings  are  pending 
about  the  same  matter  below, 
nothing  should  be  included  in  the 
record  which  does  not  have  some 
relation  to  that  in  which  was  en- 
tered the  order  from  which  the  ap- 
peal is  taken.  Burnham  v.  North 
Chicago  Ry.  Co.  (C.  C.  A.),  87  Fed. 
168.  But  see  Fitzgerald  v.  Evans 
(C.  C.  A.),  49  Fed.  426.  It  is  the 
duty  of  the  appellant  to  see  that 
the  transcript  contains  enough  in- 
telligibility to  present  to  the  appel- 
late court  the  questions  sought  to 
be  reviewed.  Kodgers  v.  U.  S.  ex 
rel.  Elsberg  (C.  C.  A.),  152  Fed. 
426.  It  is  proper  for  the  clerk  to 
require  of  the  attorney  for  the  ap- 
pellant or  plaintiff  in  error  a 
prcecipe  stating  what  the  transcript 
should  contain,  and  to  attach  a 
copy  thereof  to  the  same.  It  has 
been  held  that,  in  such  a  case, 
where  the  record  is  voluminous,  a 
certificate  will  be  sufficient  which 
states  that  the  transcript  is  a  full 
and  correct  copy  of  everything 
specified  in  the  prcrciije,  Burnliam 
v.  North  Chicago  Ry.  Co.  (C.  C. 
A.),  87  Fed.  168;  and  that  the  ap- 
peal 01  writ  of  error  will  not  be 
dismissed  for  omissions  tluis  made 
at  tlw  direction  of  tlie  attorney 
for  fill-  plaiiitiir  in  error  or  appel- 
lant,   tin-    proper    remedy    being    a 

Fr-d.  i'riic.  \'..i.  irr.  -l.-)7. 


certiorari  for  a  diminution  of  the 
record.  Nashua  &  L.  R.  Corp.  v. 
Boston  &  L.  R.  Corp.  (C.  C.  A.), 
61  Fed.  237.  The  more  usual  prac- 
tice is  for  the  parties  or  their  at- 
torneys to  stipulate  what  the 
transcript  shall  contain.  A  con- 
sent that  a  bill  of  exceptions  be 
settled  may  be  construed  as  a  writ- 
ten stipulation  that  the  document 
contains  a  sufficient  transcript  of 
the  evidence  and  proceedings  be- 
low. Dodge  V.  Norlin  (C.  C.  A.), 
133  Fed.  363,  369.  It  is  proper  to 
omit  parts  of  depositions  which 
neither  party  offered  in  evidence. 
Blanks  v.  Klein  (C.  C.  A.),  49  Fed. 
1.  Where  parts  of  the  record  are 
omitted  the  transcript  should  indi- 
cate the  fact  and  the  nature  of  the 
omission.  Nashua  &  L.  R.  Corp. 
V.  Boston  &  L.  R.  Corp.  (C.  C.  A.), 
61  Fed.  237.  Where  part  of  the 
records  of  the  court  below  had  been 
destroyed  by  fire  without  the  fault 
of  either  party,  the  Circuit  Court 
of  Appeals  heard  an  appeal  on  a 
transcript  of  what  remained.  Cut- 
ting v.  Tavares,  0.  &  A.  R.  Co.,  61 
Fed.  150.  It  has  been  said:  that 
it  is  the  duty  of  the  plaintiff  to 
furnish  the  court  with  all  the  ex- 
hibits, which  are  contained  in  the 
bill  of  exceptions,  unless  his  op- 
ponent stipulates  waiving  the  pro- 
duction of  the  same;  and  that  his 
failure  in  this  respect  is  a  suffi- 
cient cause  for  censure;  but  unless 
they  are  necessary  for  the  decision 
of  the  questions  of  law  involved, 
that  is  not  a  ground  for  dismiss- 
ing the  writ  of  error.  Dalton  .'. 
Moore  (C.  C.  A.),  141  Fed.  31  J, 
314.  In  one  or  more  circuits  the 
rules  regulate  what  the  transcript 
shall    contain. 
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which  is  tluMvin  iucliidtHl.  was  IIUmL*  A  copy  of  tlio  opinion  or 
..lus  tiled  in  th»>  case  must  bo  annexed  to  and  transniittod 
wiiii  the  record.*'  If  tlie  transcri])!  contains  matter  inipr()[.erly 
there,  the  remedy  is  upon  the  adjustment  of  costs  by  the  ap- 
|H»nate  etuirt;  but  not  by  a  motion  to  dismiss  the  appeal  or  writ 
of  error,  nor  is  it  ground  for  a  reversal  in  the  return  to  a  writ 
or  error.  In  case  of  appeal:  in  equity,  "(a)  It  shall  be  the 
duty  of  the  appcHant  or  his  solicitor  to  file  with  (lie  clerk  of  the 
court  from  which  the  appeal  is  prosecuted,  too-ethcn-  with  proof  or 
acknowledgment  of  service  of  a  copy  on  the  appellee  or  his 
solicitor,  a  pnecipe  which  shall  indicate  the  portions  of  the 
record  to  he-  incorjiorated  into  the  transcript  on  such  appeal. 
Shoubi  the  appellee  or  his  solicitor  desire  additional  portions  of 
the  record  incorporated  into  the  transcript,  he  shall  file  with 
the  clerk  of  the  court  his  pnecipe  also  within  ten  days  there- 
after, unless  the  time  shall  be  enlarged  by  the  court  or  a  judge 
thereof,  indicating  such  additional  portions  of  the  record  de- 
sired by  him.  (b)  The  evidence  to  be  included  in  the  record 
shall  not  be  set  forth  in  full,  but  shall  be  stated  in  simple  and 
cunden.sed  form,  all  parts  not  essential  to  the  decision  of  the 
questions  presented  by  the  appeal  being  omitted  and  the  testi- 
mony of  witnesses  being  stated  only  in  narrative  form,  save 
that  if  either  party  desires  it,  and  the  court  or  judge  go  directs, 
any  part  of  the  testimony  shall  be  reproduced  in  the  exact 
words  of  the  witness.  The  duty  of  so  condensing  and  stating 
the  evidence  shall  rest  primarily  on  the  appellant,  who  shall 
j)repare  his  statement  thereof  and  lodge  the  same  in  the  clerk's 
otiice  for  the  examination  of  the  other  parties  at  or  before  the 
tim  of  filing  his  praecipe  under  paragraph   (a)   of  this  rule. 


•  Williams  Bros.  v.  Savage  (C 
C.  A.),  120  Fed.  497.  A  civil  or 
criminal  case,  a  record  on  appeal 
is  defective  where  it  omits  the  date 
of  filing  the  several  orders  tliat  it 
contains.  Re  Friedman,  C.  C.  A. 
161    Fed.   200. 

•S.  C.  Rule  8:  C.  C.  A.  Rule  14. 
The  8tat<'m«>nt  of  facts  in  the 
opinion  cannot  supply  their  omis- 
Hion  from  the  transcript,  Town- 
•end     V.    Beatrice    Cemetery    Ass'n 


(C.  C.  A.),  138  Fed.  381;  unles.s 
the  opinion  has  been  made,  by  the 
court  below,  a  part  of  the  record ; 
fiupra.  §  0G7.  but  it  may  be  exam- 
ined to  ascertain  whether  a  right 
under  the  Constitution  or  laws  of 
the  ITnited  States  was  claimed  and 
denied  below.  Memphis  v.  Cum- 
berland Tel.  &  T.  Co.,  218  U.  S. 
624,  .54  L.  ed.   1185. 

7  West   V.    East   Coast   Cedar   Co. 
(C.    C.    A.),    113    Fed.    737,    741. 
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He  shall  also  notify  the  other  parties  or  their  solicitors  of  such 
lodgment  and  shall  name  a  time  and  place  when  he  will  ask 
the  conrt  or  jiulge  to  approve  the  statement,  the  time  so  named 
to  be  at  least  ten  days  after  such  notice.  At  the  expiration  of 
the  time  named  or  such  further  time  as  the  court  or  judge  may 
allow,  the  statement,  together  with  any  objections  made  or 
amendments  proposed  by  any  party,  shall  be  presented  to  the 
court  or  the  judge,  and  if  the  statement  be  true,  complete  and 
properly  prepared,  it  shall  be  approved  by  the  court  or  judge, 
and  if  it  be  not  true,  complete  or  properly  prepared,  it  shall 
be  made  so  under  the  direction  of  the  court  or  judge  and  shall 
then  be  approved.  When  approved,  it  shall  be  filed  in  the 
clerk's  office  and  become  a  part  of  the  record  for  the  purposes 
of  the  appeal,  (c)  If  any  difference  arise  between  the  parties 
concerning  directions  as  to  the  general  contents  of  the  record 
to  be  prepared  on  the  appeal,  such  difference  shall  be  submitted 
t<>  the  court  or  judge  in  conformity  with  the  provisions  of 
paragraph  (b)  of  this  rule  and  shall  be  covered  by  the  direc- 
tions which  the  court  or  judge  may  given  on  the  subject."* 


8  Eq.  Rule  75.  Vf.  Hoe  v.  Koh- 
ler,  27  Fed.  145;  Smith  v.  Mc- 
Intyre,  84  Fed.  721.  If  the  tran- 
script of  the  record  is  defective, 
the  remedy  is  a  certiorari  for  a 
diminution  of  the  record.  Ibid.; 
U.  S.  V.  Davenport's  Heirs,  142  U. 
S.  704,  35  L.  ed.  1174;  L.  S.  v. 
Gomez,  1  Wall.  690,  17  L.  ed.  677; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Dins- 
more.  108  U.  S.  30;  27  L.  ed.  640. 
Sec  Kaw  Valley  Drainage  Dist.  v. 
fnion  Pac.  R.  Co.,  C.  C.  A.,  163  Fed. 
836:  Herman  Keck  Mfg.  Co.  v. 
Lorsch,  C.  C.  A.,  179  Fed.  485.  The 
clerk  may  siipply  a  deficiency  in  the 
record  by  subsequently  sending  up 
the  omited  matter  properly  authen- 
ticated without  any  further  order 
of  the  court;  Crandall  v.  Nevada, 
6  Wall.  35,  18  L.  ed.  745:  and  it 
has  been  held  Ibc  court  of  fust 
instance  may  direct  omitted  nuit- 
ter  U>  be  8iiy>plied,  Fl(ibl)S  v.  Xat. 
Bank   of   Commerce    (C.  C.   A.),  93 


Fed.  615;  Lincoln  Nat.  Bank  v. 
Perry  (C.  C.  A.),  66  Fed.  887; 
Wliiting  v.  Equitable  L.  A.  Soc.  (C. 
C.  A.),  60  Fed.  197.  But  see  Smith 
v.  ^Mclntyre,  84  Fed.  721,  or  amend 
the  return,  Lincoln  Nat.  Bank  v. 
Perry  (C.  C.  A.),  06  Fed.  887; 
Rollins  v.  Board  of  Com'rs  of  Gun- 
nison County  (C.  C.  A.),  7S  Fed. 
741;  at  least  at  the  same  term. 
Whiting  V.  Eq.  L.  A.  Soc.  (C.  C. 
A.),  60  Fed.  197:  Rollins  v.  Board 
of  Com'rs  of  Gunnison  County  (C. 
C.  A.),  78  Fed.  741.  But  it,  seems 
that  leave  to  file  the  same  must  be 
obtained  from  the  court  of  review, 
Telluride  Power  Transm.  Co.  v.  Rio 
Grande  W.  Ry.  Co.,  175  U.  S.  639, 
44  L.  ed.  305;  Burnham  v.  N.  Chi- 
cago St.  Ry.  Co.  (C.  C.  A.),  87 
Fed.  168.  Tbe  clerk  cannot  in  this 
laaiiiifi-  forrcct  an  ciroiieous  state- 
ment in  the  transcript,  Ihulgiiis  v. 
r\i-iiip.    18  How.  .5.30,  15  L.  ed.  511. 
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-In  prt'psiriuj;-  ilic  trnnsi-ript  on  ;m  apiunl,  especial  care  shall 
Im"  taken  to  avoid  tlio  iiu-hision  of  more  than  ono  copy  of  the 
same  paper  aiul  to  exeliuh^  the  foniial  and  inniiaterial  parts  of 
all  e.xliihit.-'.  docuiiieiits  and  other  |»apcrs  incdiKh'd  therein;  and 
for  anv  infraction  of  this  or  any  kindred  rule  of  the  appellate 
court  inav  witlioKl  or  inii)ose  costs  as  the  circunistances  of  the 
ease  and  tlie  diseonra^enient  of  like  infractions  in  the  future 
luav  require.  Costs  for  such  an  infraction  may  be  imposed 
upon  otTendiniT  solicitors  as  well  as  parties.  If,  in  the  trans- 
eript.  anvthiui!  material  to  either  paiMy  he  omitted  by  acci- 
dent or  error,  the  appellate  court,  on  a  proper  suggestion  or  its 
own  motion,  nn\y  tlirect  that  the  omission  be  corrected  by  a 
.supplemental  transcript."®  "When  the  questions  presented  by 
an  appeal  can  ho  determined  by  the  appellate  court  without  an 
examiiuition  of  all  the  pleadings  and  evidence,  the  parties, 
with  the  approval  of  the  district  couii  or  the  judge  thereof, 
may  prepare  and  sign  a  statement  of  the  case  showing  how  the 
(piestions  arose  and  were  decided  in  the  district  court  and  setting 
forth  so  much  only  of  the  facts  alleged  and  proved,  or  sought 
to  be  proved,  as  is  essential  to  a  decision  of  such  questions  by 
the  appellate  court.  Such  statement,  when  filed  in  the  office 
of  the  clerk  of  the  district  court,  shall  be  treated  as  superseding, 
for  the  purposes  of  the  appeal,  all  parts  of  the  record  other  than 
the  decree  from  which  the  appeal  is  taken,  and,  together  with 


9  Eq.  Rule  76.  A  motion  for  such 
a  writ  should  be  made  at  the  first 
term  of  the  entry  of  the  cause, 
unless  upon  special  cause  shown  an 
application  at  a  later  term  is  per- 
mitted. S.  C.  Rule  14:  C.  C.  A. 
Rule  18.  An  iipi)li(ati()ii  made 
within  a  reasonaliji-  time  after  the 
record  is  printed  will  usually  he 
granted,  Bein  v.  Heath,  142  U.  S. 
704,  35  L.  ed.  1174;  provided,  at 
least,  that  the  transcript  is  sufli- 
cient  to  show  the  jurisdiction  of 
the  court  of  review.  Kaw  Valley 
Drainage  Dist.  v.  I'nion  Pac.  R. 
Co.,  C.  C.  A.  103  Fed.  83ti.  The 
appellate  court  may  grant  the  writ 
of    ita    own    motion    at    any    time. 


Morgaii  V.  Curtenius,  19  How.  8, 
15  L.  ed.  .')76;  Sweeney  v.  Lorame, 
22  Wall.  208,  22  L.  ed.  727.  Pend- 
ing such  a  writ,  the  hearing  of  the 
cause  is  usually  adjourned,  Mor- 
gan V.  Curtenius,  19  How.  8.  15 
L.  ed.  576;  but  see  Bein  v.  Heath, 
142  U.  S.  704,  .35  L.  ed.  1174.  P.ut 
not  if  the  apj)lication  has  been  un- 
reasonably delayed,  Bein  v.  Heath, 
142  U.  S.  704.  .35  L.  ed.  1174.  This 
was  done  when  the  proceedings 
upon  a  j)revious  writ  of  error  from 
the  Circuit  Court  of  Appeals  were 
omitted.  Union  Tr.  Co.  v.  West- 
hus,  228  U.  S.  519,  521,  57  L.  ed. 
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such  decree,  sliall  be  copied  and  certified  to  the  appellate  court 
as  the  record  on  appeal."'  "  It  was  previously  held  that  the 
trial  court  had  no  power  to  determine  what  shall  be  included.^^ 
The  practice  as  to  transcripts  of  the  record  in  admiralty^^  and 
upon  appeals  from  the  Court  of  Claims"  has  been  previously 
described. 

When  in  the  opinion  of  the  presiding  judge  in  any  District 


10  Eq.   Rule   77. 

11  Eq.  Rule  77 ;  U.  S.  D.  C,  S. 
D.  N.  Y.,  Rule  26 :  "The  parties  in 
any  suit  in  which  an  appeal  or 
writ  of  error  has  been  taken  may 
stipulate  by  themselves  or  their  at- 
torneys what  shall  be  printed  as 
the  record  on  appeal.  If  am^  party 
wishes  any  document  or  statement 
included  or  omitted  in  the  record, 
to  the  inclusion  or  omission  of 
which  any  other  party  objects,  a 
summary  application  may  be  made 
to  the  judge  who  heard  the  case, 
or,  in  his  absence,  to  tlie  judge  at- 
tending to  ex  parte  business,  to 
determine  whether  such  document 
or  statement  shall  be  included  or 
omitted.  The  appellant  or  plaintiff 
in  error  may  tliereupon  print  as 
many  copies  of  such  record  on  ap- 
peal as  may  be  required  by  the 
rules  of  the  Circuit  Court  of  Ap- 
peals. Such  copies  shall  be  printed 
in  fair  and  legible  type  upon  pages 
eleven  inches  long  by  seven  inches 
wide,  witli  a  margin  of  at  least  two 
inches  in  width.  One  such  printed 
copy  nuiy  be  ])i('sent(*d  to  the  clerk 
with  a  stipulation  by  the  parties 
or  their  attornj'es  that  such  ])rint- 
ed  copy  is  a  true  transcript  of  the 
record  as  agreed  on  by  the  parties 
fir  as  settled  by  the  court.  If  siicli 
(■o|iy  with  such  stipulation  is  prc- 
Hci)t<'d  the  clerk  shall  certify  tbi- 
same  as  tlie  transcript  of  lecord. 
without  diarge,  except  sudi  as  may 
be  lawfully  made  for  tbr  certificate 


itself.  If,  however,  the  parties  to 
any  appeal  or  writ  of  error  shall 
fail  to  execute  and  deliver  to  the 
clerk  the  stipulation  above  required 
the  clerk  shall,  before  certification, 
examine  the  printed  documents  ten- 
dered him  for  certification  and  as- 
certain that  the  mode  of  printing 
conforms  to  this  rule,  and  that  the 
printed  pages  do  contain  a  tran- 
script of  the  record  as  agreed  upon 
by  the  parties  or  as  settled  by  the 
court,  as  the  case  may  be,  and  for 
sucli  examination  the  clerk  shall, 
before  certification,  charge  and  col- 
lect for  the  use  of  the  United 
States  the  suni  authorized  to  be 
charged  for  such  services,  in  addi- 
tion to  the  lawful  charge  for  liis 
certificate.  This  rule  shall  not  ap- 
ply to  the  preparation  of  records 
on  appeal  in  iMpiity  cases  whicli 
are  governed  by  Rules  75,  7(i  and 
77  of  the  Supreme  Court  Equity 
Rules,  but  after  the  statement  pro- 
vided for  in  Supreme  Court  Equity 
Rule  75  or  77  has  been  approved 
by  tlie  court  or  a  judge  tliereof  the 
appeal  record  may  lie  iiriuted  and 
crtified  as  set  fortii  in  tiiis  Kule  if 
tlie  parties  shall  stipulate  that  llie 
printed  copy  presented  to  the  clerk 
is  a  true  transcript  of  the  record  as 
agreed  on  by  the  parties  or  as  set- 
tled   1)\    the   court."' 

i2Si,,n(i.  ^.  r)!i_>.  See  C.  C.  A. 
Itule  14:  Adui.  Kule  52;  S.  C. 
Rule  8;  Adm.  Rules,  2d  Ct,  4,  6. 
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Court  it.  id  nooossiirv  ov  pvoi^or  lliat  original  papers  of  nuy 
kind  Ih>  inspoctotl  in  the  appolhito  eonrt  on  appeal  or  wril  cf 
i>rn>r.  s\u'li  presiding  judge  may  make  such  rule,  or  order  for 
the  sofe-kccpiiijr,  transport,  and  return  of  sueh  papers  as  h(> 
tloeuis  proper,  and  tlu>  Suprenu>  Conrt  will  receive  and  con- 
sider sm-li  original  papers  in  connection  with  the  transcript  and 
proceedings."  Whenever  any  record  contains  any  docnment, 
pai>cr,  testimony,  or  other  ]>rocee(ling  in  a  foreign  language, 
the  record  must  also  contain  a  translation  thereof  made  nnder 
the  authority  of  the  inferior  court  or  admitted  to  be  correct." 
Otherwise,  on  the  report  of  .the  clerk,  the  court  of  review  will 
renianil  tlie  ease  to  the  inferior  conrt  in  order  that  such  a 
translation  may  he  there  supplied  and  inserted  in  the  record. ^^ 
"1.  Models,  diagrams,  and  exhibits  of  material  forming  part 
of  the  evidence  taken  in  the  court  below,  in  any  case  pending 
iu  this  court,  on  writ  of  error  or  appeal,  shall  be  placed  in  the 
custody  of  the  marshal  of  this  court  at  least  one  month  before 
the  case  is  heard  or  submitted.  2.  All  models,  diagrams,  and 
exhibits  of  material,  placed  in  the  custody  of  the  marshal  for 
the  inspection  of  the  court  on  the  hearing  of  a  case,  must  be 
taken  awav  by  the  parties  within  one  month  after  the  case  is 
decided.  When  this  is  not  done,  it  shall  be  the  duty  of  the  mar- 
shal to  notify  the  counsel  in  the  case,  by  mail  or  otherwise,  ol 
the  requirements  of  this  rule;  and  if  the  articles  are  not  re- 
moved within  a  reasonable  time  after  the  notice  is  given,  he 

^^  Sup^ra,    §    686.      See    Old    Set-  of  review:   unless  by  bill  of  excep- 

tlers  V.   U.  6.,   148   U.  S.  427,  463,  tions,   or   some   other    proper    man- 

464,  37   L.  ed.  509,  522,   523.  ner,   they   are  made   a   part   of   the 

"S.  C.  Rule  8;  C.  C.  A.  Rule  record.  Bassing  v.  Cady,  208  U.  S. 
14.  Cf.  §  607  supra.  Tlie  judge  386.  Wlicre,  upon  the  argument 
is  not  justified  in  authorizing  the  and  submission  of  a  case  in  a  court 
incorporation  of  the  original  pa-  of  review,  references  were  made  to 
pere,  instead  of  copies,  in  the  tran-  the  exhibits  used  in  the  trial  court, 
script  merely  for  the  purpose  of  and  they  were  treated  by  both  par- 
saving  expense;  nor  to  order  that  ties  as  properly  before  the  appel- 
they  be  sent  to  the  court  of  review;  late  court;  any  informality  in  the 
unU-ss  an  inspection  of  the  orig-  mamier  in  which  they  were  brouglifc 
inals,  instead  of  autlienticated  there  is  waived.  Wilson  v.  Chi- 
copies  of  the  same,  would  assist  in  cago  Lumber  &  Timber  Co,  (C.  C. 
the  determination  of  the  appeal.  A.),  143  Fed.  705. 
I'  ' 'r-  Mf}:.  Co.  V.  Brennan,  15  S.  C.  Rule  11;  C.  C.  A.  Rule 
I.  213.  Documents  issued  15. 
•  le  court  of  first  instance  16  S.  C.  Rule  11;  C.  C.  A.  Rule 
cannot    be    examined    in    the    court  15. 
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shall  destroy  tlieni,.  or  make  such  other  disposition  of  them  as  to 
him  may  seem  best.'*". 

It  is  the  duty  of  the  plaintiff  in  error  or  appellant  to  docket 
the  cause  and  file  the  record  thereof  with  the  clerk  of  the  ap- 
pellate court  before  the  return-day,  which  must  be  within  thirty 
days  after  the  signature  of  the  citation/^  except  in  the  Supreme 
Court,  on  appeals  or  writs  of  error  from  California,  Oregon, 
Washington,  New  Mexico,  Utah,  Nevada,  Arizona,  Montana, 
Idaho,  iVyoming,  North  Dakota,  South  Dakota,  Alaska,  Hawaii 
and  Porto  Eico  when  the  period  of  thirty  days  is  extended  to 
sixty  days,  and  from  the  Philippine  Islands  when  the  period 
is  one  hundred  and  twenty  days.^^  Upon  the  due  filing  of  the 
transcript  and  assignment  of  errors,  together  with  the  writ  of 
error,  if  one  has  been  duly  issued,  the  court  of  review  acquires 
jurisdiction  of  the  case.^°  If  the  plaintiif  in  error  or  appellant 
fails  to  docket  the  ease  and  file  the  record  in  time,  he  may  for 
good  cause  shown  obtain  from  the  judge  who  signed  the  cita- 
tion or  a  judge  of  the  appellate  court  an  order  enlarging  his 
time  either  before  or  after  its  expiration,  at  least  before  the 
term   succeeding  the    return-day  has    expired.^^     This   order 


17  S.   C.   Rule  33;    C.   C.  A.   Rule 
34. 

18  S.  C.  Rules  8  and  9;  C.  C.  A. 
Rule  14. 

19  S.  C.  Rule  9,  as  amended,  2(»0 
r.   S.  r>26. 

20  Martin  v.  Burford,  C.  C.  A.,  176 
Fed.  5.54. 

21 S.  C.  Rule  9;  C.  C.  A.  Rule 
16;  Incorporated  Town  of  Oilman 
V.  Fernald  (C.  C.  A.),  141  I'cd. 
940;  Love  v.  Busch  (C.  C.  A.),  142 
Fed.  429.  An  order  extending  the 
time  to  file  tlie  return,  if  made  by 
a  district  Judge  who,  when  he  signs 
it,  is  not  a  member  of  the  Circuit 
Court  of  Appeals,  is  a  nullity. 
West  V.  Irwin,  54  Fed.  419,  420. 
Where  an  appellant  or  plaintiff  in 
error  without  fault  on  his  part  was 
prevented  from  filing  the  transcript 
by  the  fraud  of  his  opponent  or  tlie 
contumacy  of  the  clerk  or  thr-  oidcr 
iif   th<-   court    licliiw.    Iiis   time    to    file 


the  transcript  was  enlarged.  U,  S. 
V.  Gomez,  3  Wall.  752,  18  L.  ed. 
212;  Ableman  v.  Booth,  21  How. 
506,  512,  16  L.  ed.  169,  172.  Tlie 
failure  to  docket  in  time  is  not 
excused  by  the  fact  that  the  clerk 
below  agreed  to  file  the  record,  and 
it  was  left  with  him  for  that  pur- 
pose, Fayolle  v.  Texas  &  Pac.  Ry. 
Co.,  124  U.  S.  519,  31  L.  ed.  533; 
nor  by  his  certificate  that  he  could 
not,  consistently  with  his  other 
duties,  return  a  transcript  of  the 
record  within .  the  required  time, 
Sturgess  v.  Ilarrold,  18  How.  40, 
15  L.  ed.  261,  nor  by  his  mistake 
as  to  the  return-day,  Richardson  v. 
Green,  130  U.  S.  104,  32  L.  ed.  872. 
But  where  the  transcript  was  filed 
witliin  tli(!  time  required  by  the 
1  ule.  but  a  few  days  after  the  re- 
turn-day, the  delay  was  excused. 
riori<la  v.  Charlotte  U.  Ph.  Co. 
tC.   C.    A.).   70    I>d.   SS3:    Farmers' 
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...tjst  l>e  iilo«l  with  tlu'  i-lfi-k  of  tho  appellate  court.^^  If  the 
piaintitr  in  error  or  appellant  fails  to  eoinplv  with  this  rule, 
tho  dofeiuhtnt  in  error  or  appellee  may  have  the  case  docketetl 
aiul  tlisniissea  upon  produeing-  a  certilieate  from  the  clerk  of 
tlio  oourt  wherein  the  jmli>n\ent  or  decree  was  rendered,  stating 
the  case.  an«l  eertifviiiii-  that  such  writ  of  error  or  appeal  was 
ilnly  sued  out  and  allowed."^  After  such  dismissal,  the  plain- 
tiff in  error  or  appellant  can  only  hy  special  leave  of  the  court 
d«>okct  the  ease  and  tllr  the  record.''* 

.  It  seems  that  if  the  record  is  not  tiled  in  the  appellate  court 
at  the  term  succeedinc-  that  at  which  the  appeal  is  allowed  or 
tho  writ  of  error  issiiol.  the  a])peal  or  writ  of  error  becomes 
void,  and  the  ai)pellate  eonrt  will  of  its  own  motion  dismiss  the 
appeal."  unless  good  cause  for  a  review  is  shown.^®  A  case 
which  is  sought  to  be  reviewed  both  by  appeal  and  by  writ  of 
error  need  not  be  docketed  twice.^' 

The  plaintilf  in  error  or  appellant  must  on  docketing  a  cause 
an«l  filing  the  record  enter  into  an  undertaking  to  the  clerk, 
with  surety  to  his  satisfaction,  for  the  payment  of  his  fees,  or 
otherwise  satisfy  him  in  that  behalf.^'  Where  the  transcript 
had  been  filed  in  time,  but  through  inadvertence  a  fee  bond 
had  not  been  given  to  the  clerk,  the  appellant  was  permitted 
to  docket  the  cause  after  the  term,  in  a  case  where  no  motion 
to  dismiss  had  been  made.^^     The  defendant  in  error  or  ap- 


L.  &  Tr.  Co.  V.  Chicago  &  N.  P. 
R.  Co.  (C.  C.  A.).  73  Fed.  3] 4;  Mc- 
Clellan  v.  Pyeatt  (C.  C.  A.),  49 
Fed.  250. 

A  mandamus  or  other  appro- 
priato  order  may  issue  to  compel 
the  clerk  to  certify  to  a  transcript 
of  the  record:  U.  S.  v.  Booth,  18 
How.  476.  1.5  L.  ed.  464;  U.  S.  v. 
Gomez.  3  Wall.  752,  18  L.  ed.  212. 
But  not,  it  has  been  held,  to  com- 
pel him  to  transmit  a  particular 
paper.  Starcke  v.  Klein  (C.  C.  A.), 
62  Fed.  502;  but  a  failure  to  move 
for  a  mandamus  will  not  neces- 
sarily be  considered  laches  by  tho 
plaintifT  in  error:  U.  S.  v.  Gomez, 
S  Wall.  752,  18  L.  ed.  212. 

«2S.  r.  Rule  J);  C.  C.  A.  Rule  10. 

» I  hid. 


24  I  hid. 

25  Castro  V.  U.  S.,  3  Wall.  46, 
18  L.  cd.  163;  Small  v.  Northern 
Pac.  R.  Co.,  134  U.  S.  514,  33  L.  ed. 
1006;  West  v.  Irwin  (C.  C.  A.),  54 
Foil.  410.  See  Amendment  of 
Ruh's,  137  U.  S.  710;  C.  C.  A. 
Rules   14.   16. 

26  Pender  v.  Brown  (C.  C.  A.), 
120  Fed.  496. 

27  Hurst  V.  Hollingsworth,  94  U. 
S.  Ill,  24  L.  ed.  31;  Plymouth  G. 
M.  Co.  V.  Amador  &  S.  C.  Co.,  118 
U.  S.  264,  30  L.  ed.  232. 

28  S.  C.  Rule  10. 

29  Edwards  v.  U.  S.,  102  U.  S. 
575,  26  L.  ed.  293;  contra,  Green 
V.  Elbert,  137  U.  S.  615,  34  L.  ed. 
792. 
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pt'llee  may,  if  he  chooses,  docket  the  cause  and  file  the  record. 
If  the  defendant  in  error  files  the  transcript  or  dockets  the 
cause  before  the  time  has  expired,  and  subsequently  the  plain- 
tiff in  error  files  the  transcript  and  dockets  the  cause  in  due 
time,  the  case  on  the  plaintiff's  docketing  will  stand  and  uu  the 
defendant's  docketing  be  dismissed.^"  Upon  the  filing-  of  a 
transcript  of  the  record,  the  appearance  of  the  counsel  for  the 
party  docketing  the  cause  should  be  entered.'^  It  has  been  held 
that  a  writ  of  error  or  appeal  may  be  dismissed  because  no 
assigTiment  of  error  is  sent  up  with  the  return.^^  A  writ  of 
error  or  appeal  will  not  be  dismissed  because  the  transcript  is 
defective,  if  properly  authenticated.^^  The  proper  remedy  is  a 
certiorari  for  a  diminution  of  the  record.^*  The  record  may  be 
amended  in  the  appellate  court  by  cousent,^^  and  in  a  case 
where  it  was  evident  from  an  inspection  of  the  transcript  that 


80  Hartshorn  v.  Day,  18  How.  28, 
15  L.  ed.  272:  Davis  v.  Corbin,  113 
U.  S.  687,  28  L.  ed.  1149. 

31  S.  C.  Rule  9. 

32  S.  C.  Rule  35;  C.  C.  A.  Rule 
11;  Dufour  v.  Lang  (C.  O.  A.),  54 
Fed.  913.  But  see  School  Dist.  of 
Ackley  r.  Hall,  106  U.  S.  428,  27 
L.  ed.  237;  Gumbel  v.  Pitkin,  113 
U.  S.  545,  28  L.  ed.  1128:  S.  C. 
Rule  35,  as  first  adopted,  137  U.  S. 
709. 

33  S.  C.  Rule  14:  C.  G.  A.  Rule 
18;  Nashua  &  L.  R.  Corp.  v.  Bos- 
ton &  L.  R.  Corp.  (C.  C.  A.),  61 
Fed.  737;  Merriman  v.  Chicago,  D. 
&  V.  R.  Co.  (C.  C.  A.),  120  Fed. 
240.  But  a  direction  was  made  that 
unless  the  ai)peliant  filed  a  sup- 
plementary transcript  supplying  the 
omitted  evidence  witliin  thirty 
days,  liis  appeal  should  be  dis- 
missed. Rodgers  v.  U.  S.  ex  rel. 
Elsborg  (C.  C.  A.),  152  Fed.  426. 
And  in  other  cases,  the  appellee 
was  directed  to  designate  the  addi- 
tional matter  wliich  he  con.sidercd 
necessary  for  a  proper  presentation 
of  the  case  and  tlie  appelhmt  or- 
dered to  file  a  transcript  thereof 
urider   [leiiiilfy  of  a   dismissal   nf  tlio 


appeal.     See    Gregory    v.    Pike    (C. 
A.),    64    Fed.    415;    State    of    Kan- 
sas   V.    Meriwether,    C.    C.    A.    171 
Fed.   39.     A   certiorari  for  diminu- 
tion of  the  record  is  not  the  proper 
remedy   when   the   clerk    has   failed 
to  properly  authenticate  the  record. 
34  S.   C.  Rule   14.     C.   C.   A.  Rule 
18.     U.  S.  V.  Davenport's  Heirs,  142 
U.    S.   704,   35   L.   ed.    1174;    U.    S. 
V.    Gomez,    1    Wall.   690,    17    L.   ed. 
677;   Missouri,  K.  &   T.  Ry.  Co.   v. 
Dinsniore,    108   I'.   S.   30.   27    T-   ed. 
640;    Baring   v.    Dabney,    19    Wall. 
1,  22  L.  ed.  90.     By  S.  C.  Rule  14: 
"No    certiorari    for    diminution    of 
tlie  record  will  be  hereafter  awarded 
in  any  case,  unless  a  motion  therefor 
shall    be   made   in   writing,    and   tlie 
facts  on  which  the  same  is  founded 
shall,  if  not  admitted  by  the  other 
party,  be  verified  by  affidavit.     And 
all    motions   for   certiorari   must    l)e 
made  at  the  first  terra  of  the  entry 
of    tlie    ease;    otherwise,    the    same 
will    not    be    granted,    unless    upon 
special    cause    shown    to    the    court, 
iicconnting     satisfactorily     for     the 
delay." 

35  Fletcher  v.  Peck.  6  ('ranch,  87, 

:;  I,,  ed.  162. 
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i,  (v.ntainoa  a  olorioal  ovvov,  \ho  Suprome  Court  ponnillo.l  it 
ro  bo  <'ornM-tt'(l  by  iU.uMulnuMit.  -m  ihc  prodncHon  of  tlie  ooi- 
tifirato  of  tho  olork  Ih>1ow  as  to  tl.c  im-voi\  witliout  a  ccrliorari}'^ 
Uofivts  in  a  trausi-ript  caniict  lu'  supplied  by  refevtnioe  to  the 
iwonl  in  another  app«>al.''  ll  .-tH'n.s  that  in  a  proper  case 
and  nnder  proper  rest riel ions,  pendino'  ;„!  application  for  a 
ivheariuir  Wow.  the  appellate  euurl  uuiy  return  the  record  at 
tho  ri'tiue^t  of  the  court  below,"'  but  not,  it  seems,  at  the  re- 
»|Uost  of  tlu'  partics.^^  The  Supreme  Court  has  allowed  a 
transcript  to  be  ri'turned  to  the  court  below  for  correction,  by 
tho  addition  of  the  clerk's  sipiature,  after  the  time  to  take  a 
now  ajtiteal  bad  i"X[)ired.*°  The  Supreme  Court,  after  the  dis- 
nussal  of  a  writ  of  error  on  the  motion  of  the  plaintiff  in  error, 
refused  to  allow  the  transcript  to  be  withdrawn."     After  the 


36  Woodward  v.  Brown.  L3  Pet. 
1.  10  L.  ed.  31:  Stitt  v.  ITuide- 
kopors.  17  Wall.  :184.  21  L.  ed.  644. 
See  Kennedy  w  Bank  of  Georgia, 
s  How.  .58(1.  12  L.  ed.  1209;  Shaw 
V.  Railroad  Co..  101  U.  S.  557,  25 
L.  ed.  892.  See  Dist.  of  Columbia 
V.  Brooke.  214  U.  S.  138,  53  L.  ed. 
••41. 

87  South  Carolina  v.  Wesley,  155 
i;.  S.  542.  an  L.  ed.  254.  It  has 
l>een  held:  that  the  appellate  court 
cannot  amend  the  transcript  by  di- 
recting to  be  filed  with  the  same, 
a  transcript  on  its  own  files  in  a 
former  appeal  in  the  same  case, 
that  has  been  dismissed,  without 
any  certificate  by  the  court  below 
that  the  same  was  a  part  of  the 
pro'-eedinps  broufrlit  up  for  review; 
Merriman  v.  Chicago,  D.  &  V.  R. 
Co.  (C.  C.  A.),  120  Fed.  240:  but 
that  a  certified  copy  of  the  record. 
which  was  transmitted  with  an  ap- 
peal or  writ  of  error  that  has  been 
diRmiPsed.  may  bo  allowed  to  stand 
as  the  transcript  \ipon  the  return 
to  a  writ  of  ceiti&rari  in  the  same 
cane:  Farrell  v.  O'Brien,  199  U. 
8.  89,  101,  50  L.  ed.  101,  107:   that 


tlie  certified  copy  submitted  with 
the  application  for  a  certiorari  may 
bo  allowed  to  stand  as  a  return  to 
the  writ  when  granted.  Am.  Sugar 
Ref.  Co.  V.  New  Orleans,  181  U. 
S.  277,  283,  45  L.  ed.  859,  862; 
that  upon  a  motion  to  dismiss  an 
appeal  from  the  District  Court,  tlie 
Supreme  Court  may  take  judicial 
notice  of  an  application  for  a  ccr 
tiorari  preA'iously  filed  there  which 
shows  that  the  case  had  been  tal;en 
to  the  Circuit  Court  of  Appeals  by 
a  prior  appeal.  Aspen  Min.  & 
Smelting  Co.  v.  Billings,  150  U.  S. 
31,  38,  37  L.  ed.  986,  989. 

37Roemer  v.  Simon,  91  U.  S.  149, 
23  L.  ed.  267;  Nutter  v.  Mossberg, 
118  Fed.  168;  Mossberg  v.  Nutter 
(C.  C.  A.),  124  Fed.  966,  pending 
an  application  for  leave  to  file  a 
bill  in  the  nature  of  a  bill  of  re- 
view. 

38Roemer  v.  Simon,  91  U.  S.  149, 
23  L.  ed.  267. 

39  Idalio  &  Oregon  L.  Imp.  Co. 
V.  BradlHiry,  1.32  U.  S.  509,  33  L. 
ed.   433. 

40Clieney  v.  Hughes,  138  U.  S, 
403,  34  L.  ed.  993.     But  see  Porter 
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return  has  been  filed,  the  case  is  transferred  to  the  court  of  re- 
view, and  thenceforth  the  case  should  be  entitled  at  common 
law  by  the  names  of  the  plaintiffs  in  error  against  the  defend- 
ants in  error,  and  in  equity  by  the  names  of  the  appellants 
ag-ainst  the  respondents,  without  regard  to  the  respective  posi- 
tions of  the  parties  below. 

§  705.  Motions  to  dismiss  appeals  and  writs  of  error. 
Motions  to  dismiss  writs  of  error  and  apix;als  may  be  made 
upon  the  following  gTOunds :  For  want  of  jurisdiction ;  for  abate- 
ment;^ for  irregularities  or  informalities  in  the  papers;  for  the 
failure  of  the  plaintiff  in  error  or  appellant  to  perfect  the  ap- 
peal or  proceedings  in  error;  for  the  abandonment  of  the 
appeal  or  writ  of  error  by  the  plaintiff  in  error  or  appellant; 
upon  the  consent  of  the  parties;  because  the  controversy  has 
been  settled  pending  the  appeal  or  writ  of  error;  and  because 
the  suit  is  fictitious  and  there  is  no  real  controversy  between 
the  parties.  Cross-appeals  may  be  dismissed  upon  the  same 
grounds  as  original  appeals." 


T.  Foley,  21  How.  393,  16  L.  ed. 
154;  Rice  v.  Minnesota  &  N.  W.  R. 
Co.,  21  How.  82,  16  L.  ed.  31. 

§  705.  1  An  abatement  may  occur 
by   the   death   of   a   sole    party    on 
either   side  where  the   plaintifT  has 
failed   below   and   the   cause   of   ac- 
tion    does     not     survive,     ^Martin's 
Adm'r  v.  Bait.  &  0.  R.  Co.,  151   U. 
8.  673,  703,  38  L.  ed.  311,  322,  by 
the  failure  of  the  plaintiff  in  error 
or  appellant  to  revive  the  suit  after 
due  notice  of  the  death  of  a  party, 
S.    C.    Rule   0:    C.    C.    A.    Rule    19; 
svpra,    §    227;    but    not    when    the 
riglit     of     action     survives     to     or 
against  the  surviving  parties,  plain- 
tiffs or  defetiilants,  as  the  case  may 
be,  Wilhite  v.   Skelton    (C.   C.   A.), 
149   Fed.   67;    by    the   death,   State 
of  Florida  v.  Croom,  22G  U.  S.  309, 
57  1..  <'d.  — ,  or  the  retirement  from 
odio-    of    ail    officer    sued    solely     in 
his     ((flicial     capacity.       Lansing    & 
Co.   V.    Hesing    ( C.   C.    A.).   81    Fed. 
242.      But   see    30    St.    at    L.    822; 


quoted    supra,    §    216;    by    the    re- 
versal   of    a   judgment    upon    which 
the     decree     below     was     founded, 
Chicago  &  V.  R.  Co.  v.  Fosdick,  106 
U.  S.  47,  84,  85,  27  L.  ed.  47,  65; 
by  the  subsequent  probate  of  a  will 
when    the    appellant's    claims    are 
founded  upon  a  supposed  intestacy, 
Kimliall  v.  Kimball,  174  U.  S.  158, 
43    L.   ed.   932;    and   by   the   repeal 
witliout  a  saving  clause  of  the  stat- 
ute upon  which   the   jurisdiction   of 
tlie    appellate    court    depends.      Ex 
parte  McCardie,  7  Wall.  506,  19  L. 
ed.  264;  Rait.  &  P.  R.  Co.  v.  Grant, 
08  U.  S.  .398,  25  L.  ed.  231.     Where 
tlie  act  which  gave  the  jurisdiction 
to   the    court   of   first    instance    was 
repealed   after   a   judgment   for  the 
plaintifT,  the  appeal  was  dismissed. 
I'.    S.    V.    MfCrory    (C.   C    A.),    91 
Fed.   205. 

2L.   Bucki   &    Son   L.   Co.   v.   Atl. 

!..    Co.     (C.    (\    A.),    03    Fed.    765; 

liiltun  V.   Dickinson,   108  U.  S.  165 
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V  writ  of  ovrov  ov  •A\)\^r:\\  miiy  he  ilismissod  for  wiiut  of 
jurisiliction  on  tlu>  iiioti..n  of  (ho  appellate  ro\\v\  witiiniit  the 
8Ui^stii»n  of  fitlier  p:irlv.^  A  writ  of  error  ..r  appeal  will 
luU  be  dismissed  for  want  of  jiirisdietioii  of  the  court  helow.* 
In  pueh  a  onse  the  eourl  o\'  review  will  lake  jurisdiction  and 
n>verse  the  jmliiment  or  (h'crec.^  A  wril  of  error  to  a  State 
i-ourt  will  ho  dismissed  unless  it  shows  at  least  a  color  of  ground 
for  tJie  avernu'nt  of  a  Fe.leral  (piestiou."  'Phe  Supreme  C-onrt 
eamiot  dismiss  a  cause  on  molion,  because  it  was  l)roui;lit  there 
for  delay  oidv.  nor  iH^nuise  the  grounds  of  the  appeal  or  writ  of 
vrryn-  are  frivohms,  miless  a  motion  to  affirm  is  coupled  with 
the  motion  to  dismiss.''  Two  concurrent  appeals  from  the 
same  order  or  decree  by  the  same  party  to  the  same  court  are 
not  allowed,  anil  on  motion  such  court  will  determine  which  of 
the  two  shoidd  be  dismissed.^  The  allowance  of  an  appeal  which 
afterwards  becomes  of  no  avail,  from  failure  to  file  the  record 
and  prosecute  it.  is  no  bar  to  a  second  appeal,  within  the  time 
allowed  by  law.^     A  writ  of  error  or  appeal  may  be  dismissed 


27  L.  cd.  (t88:  Hare  v.  Birkenfield, 
C.  C.  A.  181  Fed.  825. 

s  Hilton  V.  Dickinson,  108  U.  S. 
16.5.  27  L.  ed.  688;  New  Orleans 
N'at.  Banking  Ass'n  v.  New  Orleans 
Milt.  Ins.  Ass'n.  102  U.  S.  121,  26 
I.,  ed.  45.  So  of  the  objection  that 
there  is  a  defect  of  parties  to  the 
appeal  or  writ  of  error.  Esti.g  v. 
Trabue,  128  U.  S.  225,  32  L.  ed. 
4.37:  Ayres  v.  Polsdorfer  (C.  C.  A.), 
105  Fed.  737:  and  cases  cited  supra. 
§  607.  A  writ  of  error  by  the  re- 
ceiver of  a  national  t)ank  will  imt 
be  dismissed  because  the  Comp- 
troller in  bis  direction  to  sue  out 
the  writ  incorrectly  named  the  de- 
fendant in  error.  Pacific  Nat.  Hank 
V.  Mixter,  114  U.  S.  46.3,  29  L.  ed. 
221. 

*  Harris  v.  Barber,  129  U.  S.  .366, 
32  L,  ed.  697:  Pike  v.  Gregory  (C. 
C.  A.),  94  Fed.  373;  Nashua  <S:  L. 
R.  Corp.  V.  Boston  &  L.  R.  Corp. 
(C.  C.  A.),  51  Fed.  929,  930;  and 
cases  c5te<l  infra,  §  711. 


6  Ibid. 

6  Hamblin  v.  Western  Land  Co., 
147  U.  S.  531,  37  L.  ed.  267;  Dem- 
ing  V.  Carlise  Packing  Co.,  226  U. 
S.  102,  57  L.  ed.  — . 

7Amory  v.  Amory,  01  U.  S.  356, 
23  L.  ed.  436;  Bohanan  v.  Nebraska, 
118  U.  S.  231,  30  L.  ed.  71.  Cf. 
Citizens'  Bank  v.  Farwell  (C.  C. 
A.),  56  Fed.  539;  Williams  v.  First 
Nat.  Bank  of  Pauls  Valley,  216  U. 
S.  582,  54  L.  ed.  625.  Where  the 
time  to  appeal  has  expired,  the 
iippellant  is  not  prejudiced  because 
of  an  affirmance  instead  of  a  dis- 
missal. Corcoran  v.  KostrometinofT, 
C.  C.  A.  164  Fed.  685. 

8  Wheeler  v.  Harris,  13  \^all.  51, 
20  h.  ed.  531. 

9  Evans  v.  State  Nat.  Bank,  134 
U.  S.  330,  33  L.  ed.  917.  No  mo- 
tion to  dismiss  will  be  granted  be- 
cause the  transcript  filed  is  incom- 
plete, if  properly  certified,  l'.  S. 
V.  Davenport's  Heirs,  142  t'.  S.  704, 
35  L.  ed.  1174;   Gregory  v.  Pike.  64 
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where  it  appears  upon  the  examination  of  affidavits  and  counter- 
affidavits  filed  in  the  appeHate  court,  that  the  vahie  of  the  prop- 
erty in  dispute  is  less  than  the  jurisdictionla  amount.^"  Motions 
to  dismiss  writs  of  error  and  appeals  for  irregularities  and  in- 
formalities in  the  papers  are  of  less  importance  now  than 
formerly,  on  account  of  the  statute  allowing  amendments  in 
nearly  every  case  of  an  irreg-ularity  or  informality.^^  A  writ 
of  error  has  been  dismissed  for  the  failure  to  annex  to  the 
transcript  an  assignment  of  errors.^^  The  objection  that  the 
plaintiff  in  error  or  appellant  has  failed  to  perfect  the  appeal 
or  writ  of  error  must  be  taken  by  a  preliminary  motion  to  dis- 
miss the  writ  of  error  or  appeal  for  irregularity  ;^^  and  in  numy 


Fed.  415.  See  supra,  %  704.  An 
appeal  will  not  be  dismissed  be- 
cause a  supersedeas  has  been  im- 
properly awarded.  Hudgins  v. 
Kemp,  18  How.  530,  15  L.  ed.  511; 
La  Conner  Trading  &  Transporta- 
tion Co.  V.  Widmer  (C.  C.  A.),  136 
Fed.  177  (an  appeal  bond  in  ad- 
miralty). Tlie  proper  remedy  in 
such  a  case  is  a  motion  to  vacate 
the  supersedeas  if  the  supersedeas 
is  irregular;  Knox  County  v.  V.  S., 
131  r.  S.  clxvi.  25  L.  ed.  1!)1  : 
and  a  proceeding  to  enforce  the 
judgment  or  decree  below,  if  the 
supersedeas  is  void.  Ea;  parte 
Ralston.  119  U.  S.  013,  30  L.  ed. 
506:  Western  A.  L.  Const.  Co.  v. 
M'Gillis,  127  U.  S.  77(5.  32  L.  ed. 
324:  supra,  §  703. 

An  appeal  will  not  bo  dismissed 
bccau.sf'  the  statement  of  facts 
found  by  the  court  and  its  con- 
clusions of  law  thereon  are  not  a 
sullicient  compliance  with  tlie  rules 
of  the  Supreme  Court  on  tiiat  sub- 
ject. U.  S.  V.  Adams.  (1  \Vnll.  101, 
1H   L.  ed.  792. 

10  Wells  V.  wiiuiiis.   lu;   r.  s. 

393.  29  I..  <■(!.  (i71.  See  supra, 
§  697.  W'licro  an  appeal  has  been 
allowed  after  a  contest  as  to  the 
value   of   the   matter   in   dispute,   it 


will  not  be  dismissed  because  the 
court  may  be  of  the  opinion  that 
possibly  the  estimates  acted  upon 
below  were  too  high,  if  there  is  no 
decided  preponderance  of  evidence 
against  jurisdiction.  Gage  v.  Pum- 
pelly,  108  U.  S.  164,  27  L.  ed.  668. 
See  also  Zeigler  v.  Hopkins,  117 
U.  S.  683.  29  L.  ed.  1019.  Where 
the  court  below  had  failed  to  give 
due  effect  to  a  remittitur  or  release 
of  part  of  the  recovery,  the  Supreme 
Court  modified  the  judgment  so  as 
to  give  due  effect  to  the  remittitur, 
and  atlirmed  the  judgment  as  thus 
modified  so  as  to  be  less  than  the 
jurisdictional  amount  without  ex- 
amining the  other  assignments  of 
error.  Simms  v.  Simms,  175  U.  S. 
162,  44  L.  ed.  115. 

11  V.  S.  R.  S.,  §  1005.  See  supra, 
§  699. 

i2Dufour  V.  Lang  (C.  C.  A.),  54 
Fed.  913.  See  S.  C.  Rule  35;  C. 
0.  A.  Rule  11;  Benites  v.  Manip- 
ton,  123  U.  S.  519,  31  L.  ed.  260; 
supra.  ^  701.  But  see  School  Dist. 
V.  Hall,  10(i  C.  S.  428,  27  L.  ed. 
237;  Gumbcl  v.  Pitkin,  113  I'.  S. 
545,  28  L.  ed.  1128. 

iSMandevilie  v.  Riggs,  2  Pet.  482, 
7   L.  ed.  493. 
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ca.es  it  Nvill  U>  Nvanvd  l-.v  tl.r  uy\n-,u-AUcc  of  the  defcndnn!    in 
error  or  rospoiultM.i  in  tlu-  -Ayv-lUuv  .nurt   for  a  term  with..ut 
a   motion   to  aismiss.**     Sncli    nn   appc-arauce   and   delay    is   a 
waiver  of  the  ohjoetion  tluU  thf  citation  has  not  been  served; 
and  a  waiver  of  the  ohjeetions  that  the  citation  is  signed  by  a 
ditlVrent   judge  from   the  uiic   \vh..  alL.wed  the  appeal,^^  and 
that   the   return-day   named   in    ilu'   writ  is  too  hite;"  and   of 
most  objections  that  might  be  cured  by  amendment."     Where 
a  motion  is  nnide  to  dismiss  an  appeal  upon  the  ground  that 
no  appeal  iKmd  has  been  given,  or  approved,  or  citation  served, 
the  court   will   usually  give  a  reasonable  tiuie/^   in  one  case 
sixty  days,"  to  tile  the  bond.'^^     Where  a  writ  of  error  or  ap- 
l>eai  is  not  docketed  and  the  transcript  not  filed  during  the 
term  succeeding  the  return-day,  the  appellate  court  loses  juris- 
diction thereof;  and  the  case  will  be  dismissed  without  an  op- 
portunity to  perfect  the  same.^*^     The  fact  that  the  appellee 
i.r  defendant  in  error  has  failed  to  file  the  record  and  docket 
the  cause  within  the  time  prescribed  does  not  deprive  him  of 
the  right  to  have  the  cause  dismissed.^^     If  the  plaintiff  in 


14  U.  S.  V.  Armejo,  131  U.  S. 
Kvxii.  18  L.  ed.  247:  Pierce  v.  Cox, 
!t  Wall.  786,  19  L.  ed.  786;  Buck- 
iiigliain  V.  McLean,  13  How.  150, 
14  L.  ed.  93;  Radford  v.  Folsom, 
1-23  U.  S.  725,  31  L.  ed.  292. 

15  U.  S.  V.  Armejo,  131  U.  S. 
Ixxxii,  18  L.  ed.  247;  Pierce  v.  Cox, 
!<  Wall.  786,  19  L.  ed.  786;  Bvick- 
ingliam  v.  McLean,  13  How.  150. 
14  L.  ed.  90;  Radford  v.  Folsom, 
123  U.  S.  725,  31  L.  ed.  292;  ChafTee 
V.  Hayward,  20  How.  208,  15  L.  ed. 
804;  Lockman  v.  Lang  (C.  C.  A.), 
132  Fed.  1. 

ifiAldrich  V.  yEtna  Co.,  8  Wall. 
491,  19  L.  ed.  473;  Sage  v.  Rail- 
road Co..  96  r.  S.  712.  24  L.  ed. 
641. 

"Freeman  v.   Clay,  48  Fed.  849. 

18  Waters-Pierce  Oil  Co.  v.  Van 
Kldcren  (C.  C.  A.),  137  Fed.  .557; 
I.ove  V.  Busch  (C.  C.  A.),  142  Fed. 
429,    431.     Of.    Lon<,'    v.    Farmers' 


State  Bank  (C.  C.  A.),  147  Fed. 
360,  citing  McDonogh  v.  Millau- 
don,  3  How.  693,  700,  11  L.  ed. 
787,   794. 

19  Anson  v.  Blue  Ridge  R.  Co., 
23  How,  1,  16  L.  ed.  517;  Richard- 
son V.  Green,  130  U.  S.  104,  32 
L.  cd.  872;  Freeman  v.  Clay,  48 
Fed.  849;  O'Reilly  v.  Edrington,  90 
[T.  S.  724,  24  L.  ed.  659.  See  supra, 
§  699. 

20  Anson  v.  Blue  Ridge  R.  Co., 
23   How.   1,   16  L.  ed.  517. 

21 /6  k/. 

22Killian  V.  Clark,  111  U.  S. 
784,  28  L.  ed.  599;  Radford  v.  Fol- 
som, 123  U.  S.  725,  31  L.  ed.  292. 
See  autliorities  cited  supra,  %  704; 
Hudson  V.  Limestone  Natural  Gas- 
Co.  (C.  C.  A.),  144  Fed.  952;  Wonj: 
Sang  V.  U.  S.  (C.  C.  A.),  144  Fc-.i. 
968. 

23  U.  S.  V.  Fremond,  18  How.  30, 
15    L.   ed.    302. 
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ernir  or  appellant  fails  to  docket  the  case  with  the  clerk  of  the 
appellate  court  before  the  return-day,  whether  in  vacation  or 
in  term,  unless  his  time  has  been  enlarged  by  the  justice  or 
judge  who  signed  the  citation  or  by  a  judge  or  justice  of  the 
appellate  court,  which  enlargement  can  only  be  by  an  order  to 
be  tiled  with  the  clerk  of  the  appellate  court,  the  defendant  in 
error  or  appellee  may  have  the  case  docketed  and  dismissed, 
upon  producing  a  certificate  from  the  clerk  of  the  court  wherein 
the  judgment  or  decree  was  rendered,  stating  the  case,  and  cer- 
tifying that  such  writ  of  error  or  appeal  has  been  duly  sued 
out  and  allowed.*^*  It  has  been  held  that  an  order  enlarging  the 
time  granted,  after  it  had  expired,  is  ineffectual,^^  but  where  the 
transcript  is  filed  before  the  motion  to  dismiss  is  made,  the 
motion  will  usually  be  denied.^®  A  writ  of  error  was  dis- 
missed when  the  plaintiff  in  error  refused  to  give  the  clerk 
security  for  his  fees  as  required  by  the  former  rule.^' 

When  the  case  is  reached  on  the  calendar  of  tlie  appellate 
and  no  counsel  appears  and  no  brief  has  been  filed  for 
the  plaintiif  in  error  or  appellant,  the  defendant  in  error  or 
respondent  may  have  the  plaintiff  called  and  the  writ  of  error 
or  appeal  dismissed,  or  may  open  the  record  and  pray  for  an 
affirmance/^   but  the   court  may  of  its  own   motion,   consider 


24  S.  C.  Rule  9;  C.  C.  A.  Rule  16; 
Wong  Sang  v.  U.  S.  (C.  C.  A.), 
144   Fed.  9G8. 

25  Chamberlain  Transportation  Co. 
V.  South  Pier  Coal  Co.  (C.  C.  A.), 
126  Fed.  165. 

26  Southern  Pine  Lumber  Co.  v. 
Ward,,20S  U.  S.  126,  52  L.  ed.  420; 
Altf-nberg  v.  Grant  (C.  C.  A.),  83 
Fed.  980,  981;  The  Kawailani  (C. 
C.  A.),  128  Fed.  879;  Incorporated 
Town  of  Oilman  v.  Fernalil  (C.  C. 
A.),  141  Fed.  940;  Equitable  Life 
Assur.  Soc.  of  L^  S.  v.  Tolbert  (C. 
C.  A,),  145  Fed.  338.  See  Bingham 
V.  Morris,  7  Crunch,  99.  3  L.  ed. 
281;  Sutherland  v,  Pearre,  C.  ('.  A. 
180    Fed.   783. 

27(Hvings  V.  Ticriiian,  10  I'ctcr.s, 
447,   9   L.  ed.   489,   §   8,  S.  C.   Rule 


10     quoted     §     706,     infra:     supra, 
§  704:   infra,  §  706. 

28  S.  C.  Rule  16;  C.  C.  A.  Rule 
22.  This  rule  of  the  Circuit  Court 
of  Aj>peals  does  not  apply  when 
there  is  a  call  of  the  entire  docket 
at  tlie  beginning  of  the  term,  and 
a  case  is  then  called  in  order  to  ap- 
point a  day  for  the  argument,  but 
is  not  actually  reached  for  argu- 
ment. Lem  ITing  Dun  v.  U.  S.  (C. 
0.  A.),  49  Fed.  145.  A  cross-appeal 
will  be  dismissed  if  not  ready  for 
argument  wlien  the  original  appeal 
is  called,  unless  reason  for  a  post- 
ponement is  shown.  L.  Bucki  & 
Son  L.  Co.  V.  Atlantic  C.  L.  Co.  (C. 
C.  A.),  93  Fed.  765;  Yates  v.  Jones 
Nat.  Bank.  206  U.  S.  158,  51  L.  ed. 
1002    (where  tin-  writ  of  error  was 
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the  onse  on  tlio  morifs.  wliich  it  will  not  <1(>  iinloss  the  assi!>n- 
inont  of  errors  elcnvlv  proscnts  the  (iiiostious  in  iasiie.^'  An 
apponl  was  dismissod  for  dclin-  in  tilini:  a  brief,  nlthouiili  the 
dolav  was  aiithorizcjl  b_v  a  sti|Mil,ii  i(»ii  of  the  i)artios,  made 
witliout  the  fonseiil  ol'  the  atiirt.  and  the  brief  was  tiled  a 
short  time  Ix-I'cre  tli«'  dismissal.^"  A  writ  id"  (M-ror  eaiiiiot  be 
dismissod  for  want  of  the  api>e:iraii<'e  of  eoiiusel  for  the  ])hnn- 
titT  in  error  Ud'ore  it  is  reaebed  on  the  ealendar.'^  When  a 
ease  is  reaelied  for  argument  on  the  i'eii\dar  call  of  the  docket 
and  there  is  no  appearance  of  either  party,  the  ease  will  be  dis- 
missed at  the  cost  of  the  plaint itt'  in  error  or  appclhint.^" 
Sni'h  a  defaidt  may  for  good  canse  be  opened  at  the  same 
term."  When  a  ease  is  called  for  argument  in  the  Supreme 
Court,  at  two  successive  terms  and  upon  the  second  term  no 
one  is  prepared  to  argue  it,  it  will  be  dismissed  at  the  cost  of 
the  plaint itt'  in  error  or  appellant,  unless  good  cause  to  the 
contrary  is  shown.^*  When  the  plaintiff  in  error  or  appellant 
fails  on  the  argmuent  to  submit  a  brief  snch  as  is  required  by 
Supreme  Court  Rule  21,  or  Circuit  Court  of  Appeals  Rule  24, 
the  case  may  be  dismissed.'^ 

A  bill  may  be  dismissed  because  the  appellants  are  estopped 
from  prosecuting  the  same.'®     A  writ  of  error  or  appeal  may 


dismissed  as  regards  one  of  two 
l>laintifTs  in  error,  and  the  judg- 
ment atlinned  as  regards  the  otlier). 

29Fiteh  V.  Richardson  (C.  C.  A.), 
147    Fed.   lOG. 

30^[issouri,  K.  &  T.  Ry.  Co.  v. 
Kidd  tC.  C.  A.I.  140  Fed.  499.  See 
-Moline  Trust  &  Savings  Bank  v. 
Wylie  (C.  C.  A.),  149  Fed.  734. 
Additional  time  was  refused  where 
it  appeared  tliat  there  must  be  an 
atTirniance.  .Matsununa  v.  Higgins, 
C.  C,  A.,   187    Fed.  001. 

81  Larman  v.  Tisdale,  142  U.  S. 
70.-,.  :}5  L.  ed.   1174. 

32  S.  C.  Rule  18:  C.  C.  A.  Rule 
22. 

•SRoM-ntlial  V.  f'oates,  148  U.  S. 
142.  .37  L.  ed.  .390. 

MS.  C.  Rule  19;  C.  C.  A.  Rule 
17. 


35  S.  C.  Rule  21;  C.  C.  A.  Rule 
24;  Rcnites  v.  Hampton,  123  U.  S. 
519,  31  T..  ed.  260.    See  i7ifra,  §  514. 

36  Talbot  V.  Mason  (C.  C.  A.), 
125  Fed.  101.  Courts  have  dis- 
missed appeals  from  judgments  en- 
tered by  consent.  Ballot  v.  U.  S., 
171  Fed.  404.  Contra,  Street  Grad- 
ing Dist.  No.  60  V.  Hagador^..  C.  C. 
A.,  186  Fed.  451.  And  where  tlicre 
had  been  a  valid  stipulation  imt  to 
appeal,  U.  S.  Consol.  Seeded  I!,  di. 
V.  Chii.l(l(K-k  &  Co.,  C.  C.  A.,  173 
Fed.  577.  In  the  absence  of  a  new 
employment,  an  attorney  who  ap- 
peared in  the  court  l)elow  has  no 
autliority  to  stipulate  tliat  no  writ 
of  error  or  appeal  shall  be  taken. 
Brown  v.  Arnold,  127  Fed.  3S7. 
Where,  after  the  entry  of  an  ex 
parte  order  appointing  a  temporary 
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be  dismissed  on  the  consent  of  both  parties  therto.  In  tlie 
Snprenie  Court  it  seems  that  in  term  time  a  motion  founded 
upon  a  stipulation  for  such  dismissal  should  be  made  in  open 
court  before  the  case  will  be  dismissed.  In  vacation  in  the 
Supreme  Court  and  at  all  times  in  the  Circuit  Court  of  Appeals, 
whenever  plaintiff  and  defendant  in  error,  or  appellant  and 
appellee,  sign  and  file  with  the  clerk  of  the  appellat^  court  an 
agreement  in  writing  through  their  attorneys  of  record  direct- 
ing the  case  to  be  dismissed  and  specifying  the  terms  on  which 
it  is  to  be  dismissed  as  to  costs,  and  pay  to  the  clerk  any  fees 
that  may  be  due  to  him,  it  is  the  duty  of  the  clerk  to  enter 
the  case  dismissed,  and  give  a  copy  of  the  agreement  to  the 
parties  requesting  it.  but  no  mandate  or  other  process  will  issue 
without  the  order  of  the  court."     In  the  Supreme  Court  no 


receiver,  the  dcfemhint  bj'  agree- 
ment made  by  counsel  consented  to 
tlie  retention  of  the  receivership,  he 
cannot  review  siu-h  order  on  an  ap- 
peal tai<en  from  a  subsequent  de- 
cree in  tlie  cause.  Ifaight  &  Freese 
Co.  V.  Weiss  (C.  C.  A.),  150  Fed. 
.328.  Tlie  right  to  sue  out  a  writ 
of  error  to  a  judgment  granting  in- 
sufficient relief  is  not  waived  by 
moving  for  the  entry  of  judgment 
after  the  denial  of  a  motion  for  a 
new  trial.  Butte  &  13.  Consol.  Min. 
Co.  V.  ilontana  Ore  P.  Co.  (C.  C. 
A.),  121  Fed.  524.  Where  the  de- 
fendant in  error  liad  opposed  a  mo- 
tion for  leave  to  withdraw  a  writ 
of  error,  issued  before  an  assign- 
ment of  errors  had  been  filed:  it 
was  iield  that  he  thereby  waived  his 
riglit  to  move  to  dismiss  the  writ 
i)ecau8e  prepiatureh'  issued.  Alas- 
ka T'n.  ('.(>\d  Min.  Co.  v.  :^ruset  (C. 
C.  A.).   114    Vi'i].  tiO. 

37  S.  C.  I!ul.-  28;  C.  C.  A.  Hub' 
20.  Where,  after  an  order  of  dis- 
missal on  sucli  a  stipulal  iiiii  in  va 
i-ation.  but  before  a  mandate  liad 
issued,  a  tliiiij  party  intervened, 
elaiming  that  lie  had  previously 
bought  the  rights  of  the  plaintiff 
Fed.   Prac.   Vol.   111.— 158. 


in  error,  and  that  the  dismis.sal  was 
in  fraud  of  his  rights,  the  order  of 
dismissal  was  amended  by  adding 
the  words:  '•without  prejudice  to 
tlie  right  of  Albert  M.  Henry  to 
proceed  as  he  may  be  advised  in 
the  court  below,  for  the  jirotection 
of  his  interest.''  Woodman  v.  Mis- 
sionary Soc.  124  r.  S.  Itil,  31  L. 
ed.  .■?52.  Where  it  was  suggested 
to  the  Supreme  Court  that  a  cause 
had  been  compromised,  the  debt, 
which  the  suit  was  brought  to  col- 
lect, paid,  and  a  stipulation  made 
that  the  plaintifif  in  error  dismiss 
the  suit:  it  was  ordered  that,  unless 
the  plaintifT  in  error  show  cause 
to  the  contrary  on  or  before  a  mo- 
tion day  two  weeks  hence,  the  wiil 
of  error  be  dismissed,  service  of 
the  order  to  show  cause  to  be  made 
on  the  couns(d  for  the  plaintifT  in 
error,  in  Texas,  by  the  clerk  of  th(.' 
Supreme  Court  through  the  mail. 
Addington  v.  Burke,  125  U.  S.  6!).T 
.'!  1  I.,  ed.  S5.3.  Tn  a  case  where  aft 
peals  were  being  prosecuted  by  the 
iirder  of  the  directors  of  a  corpn 
ration,  the  Supreme  Court  ri'fiisril 
to  dismiss  such  appeals  on  the  mo- 
tion   of    parties   who   claimed    to   be 
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ntK.lnvits*  i>r  other  papiTs  can  hv  tilcl  with  sucli  a  stipulation. 
An  np|H>al  or  writ  ot'  <Ti-or  will  iiol  lie  .lisinisscd  (ui  the  nmtii.ii 
of  tlu>  pluiiitilY  in  «>rn.r  or  ap|M>llanl.  williout  ihc  consent  of 
tho  ilrf«'n«ljint  or  respondent,  except  on  inolion  and   for  spi'cial 


39 


riMisons."      It    is   usual    in    ilie   SiiptiMiie   ('.)urt    to  i^rant  leave 
to  wididniw  an  appearance  whenever  ask(Ml,  without  prejudice 


iH.i.iri-<  I'l  u  majority  of  tlio  stoi-U 
•i(  tlie  i-orporntion.  Kailway  Vo.  v. 
Allini;.  HO  l".  S.  4»!;J.  'i:>  \..  0.1.  41^8. 
VVherr.  on  appnil  l)y  tlic  city  of 
N'pw  (Orleans  from  a  lU'iref  in  favor 
of  m  rftilwny  company,  tlio  a]ii>olloe 
iiiovchI.  in  tlio  SnprtMno  Court,  for 
II  (iismixsal  of  the  appeal,  on  a  stip- 
iilNtion  for  such  ilismissal.  si<:;neil 
l>v  the  citv  attornov.  pursuant  to  a 
cninpromise  of  tlie  matter  in  dis- 
pute made  with  the  city  council; 
ami  the  Board  of  Liquidation  of  the 
city  debt  of  New  Orleans  resisted 
llie  motion,  claiminu  that,  pending 
the  appeal,  authority  over  the  sub- 
j«ot-matter  had  heon  transferred 
from  the  city  council  to  that  board, 
and  that  the  coni|)roniise  was  in- 
\aiid;  and  also  moved  for  leave  to 
prosecut*  the  appeal  in  the  name 
of  the  city. — it  was  held  that  the 
<ptestion  presented  was  too  import- 
ant to  be  settled  summarily  on  a 
motion,  and  it  was  ordered  that 
the  causie  an<l  motions  be  continued 
to  the  next  term,  and  that  the  ap- 
IH«al  be  then  dismissed  unless  the 
Itoard  of  l.iqiiidation  should  begin 
:»ne|  prosecute,  in  some  court  of  pom- 
|>et«'nt  jiirisdicti<m.  witliout  un- 
neceftsary  delay,  an  appropriate 
proceeding  to  set  aside  the  com- 
promiiM-  made  with  the  city  coun- 
vil.  City  of  New  Orleans  v.  New 
f>rl.-anH.  M.  &  T.  R.  Co.,  108  l.  S. 
15.  27  L.  ed.  fi^o.  In  one  case  the 
*-upreme  Court  refused,  on  motion 
f  the  attorney  for  the  defendant 
in  «?rror,  who  claimed  that   he   liad 


a  lien  on  the  judgment  for  his 
costs,  to  docket  a  case  which  liad 
been  dismissed  upon  stii>ulution 
after  a  settlement  between  the  par- 
ties, upon  that  ground.  IMatt  v. 
Jerome.  10  How.  384,  15  L.  ed. 
f)2:?. 

38  r.  S.  v.  Grillith,  ]4]  U.  S.  212, 
8,-)   L.  ed.   719. 

39  V.  S.  V.  :Minn.  &  N.  W.  R.  Co., 
IS  How.  241,  15  L.  ed.  347;  Mc- 
Guirc  V.  Commonwealth,  .3  Wall. 
382,  18  L.  ed.  164.  In  such  a  case, 
he  is  not  entitled  as  of  riglit  to 
liave  tiie  order  state  that  the  dis- 
missal is  without  prejudice,  but  it 
may  state  the  fact  that  there  has 
been  no  hearing  upon  the  merits. 
Donallan  v.  Tannage  Patent  Co.  (C. 
C.  A.),  70  Fed.  38,5.  An  appeal 
may  he  dismissed  at  the  request  of 
the  appi'Uant,  for  the  purpose  of 
enabling  him  to  apply  to  the  court 
of  original  jurisdiction  for  leave  to 
upeii  the  decree  for  further  proceed- 
ings, (ireene  v.  I'nited  Shoe  Macli. 
Co.  (C.  C.  A.),  124  Fed  IXil.  An 
appeal  has  been  dismissed  without 
costs  at  tlie  request  of  the  court 
lielow.  in  order  that  an  apjdication 
to  file  a  bill  of  review  might  be 
made  to  such  comt.  Mossl)erg  v. 
Nutter  (C.  C.  A.),  124  Fed.  Odil. 
Where  during  the  pendondcy  of  an 
appeal  to  ttie  Sui)reme  Court  from 
the  Court  of  Claims,  the  latter 
court  grants  a  new  trial,  the  api>eal 
will  be  dismissed  on  motion  of  the 
appellant.  U.  S.  v.  Young.  94  V. 
S.  258.  24  L.  od.  153:  Latliam's  Ap- 
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til  all  iLe  ritilits  uf  the  adverse  party.*"  Afl£>r  an  appearance 
has  been  Avithdrawn,  the  defendant  in  error  may  have  the 
plaintiti"  called  and  the  suit  dismissed,  or  open  the  record  and 
pray  for  an  affirmance.*^  An  appeal  or  writ  of  error  mav  be 
dismissed,  even  after  argument  and  on  the  court's  (nvn  mo- 
tion, upon  proof  that  the  controversy  between  the  parties  has 
been  settled/^  even   when    the   appellant  or  plaintiff   in  error 


peal,  !)  Wall.  14.^  1!)  L.  rd.  77]; 
Deming's  Appeal,  10  Wall.  251,  19 
L.  ed.  893;  U.  8.  v.  Ayres,  9  Wall. 
608,  19  L.  ed.  (525;  U.  S.  v.  Cni- 
sell,  12  Wall.  175,  20  L.  ed.  384; 
Ex  parte  Russell,  13  Wall.  064,  20 
L.  ed.  632;  Ecc  parte  U.  S.,  16  Wall. 
699,  21  L.  ed.  507.  An  appeal  will 
not  usually  be  dismissed  on  motion 
of  the  appellant  without  the  con- 
sent of  the  respondent,  if  the  ap- 
pellant intends  to  bring  a  new- 
appeal  :  hut  when  the  Attorney-Gen- 
eral averred  that  other  questions 
not  on  the  record  were  material 
and  should  be  considered,  leave  to 
<lismi.'^.-i  tlie  appeal  was  granted.  U. 
S.  V.  .Minn.  &  X.  W.  R.  Co.,  18  How. 
241.  15  L.  ed.  347. 

40McGuire  v.  Commonwealtli.  3 
Wall.  382,  18  L.  ed.  164;  U.  S.  v. 
Vates,  6  How.  605,  12  L.  ed.  575, 
IJut  see  Farrar  v.  T.  S.,  3  Pet.  459, 
7    L.    ed,    741. 

41McGuire  v.  ConimonweaUh,  3 
Wall.  382,  18  L.  ed.  164;  S.  C.  Rule 
10;    C.   C.   A.   Rule   22. 

42  Little  V.  Bowers,  134  U.  S.  547, 
33  L.  ed.  1016;  Lord  v.  Veazie,  8 
How.  ^51.  12  L.  (•<].  1067:  Cleve- 
land V.  Chiiiiilxilain,  1  Ulack,  419, 
17  I.,  <'d.  9.i;  Am.  Wood  Paper  Co. 
V.  Heft.  8  Wall.  333,  19  L.  ed.  379; 
San  .Mateo  County  v.  So.  Pac.  R. 
Co.,  ilO  C.  S.  138,  29  L.  ed.  589; 
East  T.im.,  \'.  &  G.  R.  Co.  v.  So. 
TeL  Co.,  125  C.  S.  095,  31  L.  ed. 
853:  Buck's  Stove  &  Range  Co.  v. 
Am.  Federation  of  Labor,  219  U.  S. 


581,  55  L.  ed.  345.  Where  the  pro- 
ceeding was  brought  solely  to  es- 
tablish tiie  right  to  an  office  and 
the  term  of  the  claimant  had  ex- 
pired. Tennessee  ex  rel.  Maloney 
V.  Condon,  189  U.  S.  04,  47  L.  ed. 
709.  Where,  pending  an  appeal 
from  a  decree  denying  an  injunc- 
tion, the  object  ought  to  be  en- 
joined had  been  accomplished,  and 
appellant  was  not  entitled  to  dam- 
ages for  any  further  relief  except 
costs.  \A"ingcrt  v.  First  Nat.  Bank 
of  Hagerstown,  223  U.  S.  670,  56 
L.  ed.  005,  the  construction  of  a 
building;  Mills  v.  Green,  159  U.  S. 
051,  40  L.  ed.  293,  an  election  case. 
Richardson  v.  McChesney,  218  U. 
S.  487,  54  L.  ed.  1121,  an  election 
case.  But  see  Matter  of  Madden, 
148  >r.  Y,  136;  Matter  of  Goodman, 
146  N,  Y.  284;  People  e.x  rel.  Press 
Pub.  Co.  V.  Martin.  72  Hun.  354; 
K.  c.  142  N,  Y.  228,  40  Am.  St.  Rep. 
592;  Matter  of  Cuddebeek,  3  N.  Y. 
App.  Div.  103,  108.  Where  the 
plaintiff  in  error  sought  to  cancel 
the  revocation  of  an  annual  license 
and  the  term  of  the  same  had  ex- 
pired. Security  Mut.  L.  Ins.  Co.  v. 
Prewitt,  200  U,  S.  446,  50  L.  ed. 
.'545,  rein.stated  because  it  appeared 
that  the  court  was  mistaken  as  to 
tin'  facts,  and  judgment  allirmed 
in  s.  c.  202  U.  S.  246,  50  L.  ed.  1013. 
But  see  Boise  City  Irr.  &  Land  Co. 
v.  Clark  ( C.  C.  A.),  131  Fed.  415. 
Where  a  patent  expired  pending  an 
appeal  from  an  interlocutor}'  decree 
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for    an    injuiu'tioii    njjtui^t    its    m 
friiiR«>imM>t.      TliomsonlluustKii     Kl. 
t\..  V.  N«iw«u  Kl.  U.  {".«.   (T.  <."•  A.K 
119   Ftnl.   S.'i4:   or   from   a    final   <l>'- 
i-r««   for   ft   |u>rp«'t»inl    iiijuiu-tion   to 
■    olTeot   witiiout    «i»    Hoi-ountinjj;, 
III    V.    KrioiiWiT-jtM-  Aaron    Mf{j. 
('.  0.  A.),  158  l'V«l.  ^09-     Ci''"' 
i.u't-H    in   relation    to   the   expiration 
..f    the    patent    should    he    presented 
to  the  up|M-llate  eonrt   at  or  before 
the  nrjjunient   of  the   appeal.     0th- 
.•rwine,  leave  to  tile  a  .«)ipplemeiitul 
».ill    in    the   nature   of    a    l>ill    of    re- 
view  so   aa   to   i)had   them    may   he 
.leniwl  or  granted  only  upon  terms. 
\\..stinf;h..use     Kl.     &     MffT.     Co.    v. 
Stanley   Instrument  Co.    ((.".  C.  A.), 
•as  Keil.  823.)    Wliere  the  eomplain- 
int    liad    waived    the    past    damages 
.md    profits    and    hail    irranted    a    li- 
.t-nse  whiih  the  defendants  accepted. 
Vietor    Talking'    Mach.    Co.    v.    .\m. 
Craphiphone  Co..  C.  C.  A..  lOi  Fed. 
Hi2:<.     Ipon  appeal  from  a   District 
Court   to   the  Supreme   Court,    in    a 
suit  for  the  infringement  of  a  pat- 
ent, one  of  several  appellants,  plain- 
tilTs  helow.  cannot   have  the  api)eal 
dismissed,   ajrainst   the  objection   of 
the    others,    upcm    the    ground    that 
the  Su|)re!ne  Court  of  the  State,  in 
■A  suit  iM-twcen  tlif  same  parties,  has 
enjoined   thi-   a|ipellants   from    mak- 
ing any   claim   against  the  api)ellee 
for  the  use  of  the   patented    inven- 
tion.    Marsh   v.  Nichols.    120   U.   S. 
398.  —  .30  L.  ed.  706.     But  see  Kim- 
hall   V.   Kimball.    174   U.  S.   158,   4.3 
I>.  ed.  '.f.il.     An  appeal  from  an  or- 
der denying  an   injunction,  was  dis- 
minxed     when     the     a))pellant     had 
Ut-i-n     given     the     relief     which      he 
wiught.      Meyers    v.    Checsman,    C. 
r.  A..  174  Fed.  «83;  Lewis  Pub.  Co. 
V.   Wyman.  C.   C.  A.,    182   Fed.    13. 
I)i<«niiw«als  were  ordered,  where  the 
•  nactment  of  a  new   statute   estab- 
linhed  the  right  of  the  complainant 


to    the     injunctive    relief,    which     it 
pra\ed.      Dinsmorc   v.  Southern    Ivk- 
press   Co..    1S3    V.  S.   115.   4(1    I.,   cd. 
111.      lint    see  Campbell    v.   Califor- 
nia.   200    C.    S.    87,    50    L.    ed.    382. 
Where    after    a    writ    of    error    to    a 
judgment     upon     an     indictment     a 
)i(ill<-    jiroscqin    was   entered    in    the 
court   below  by   order  of  the   Presi- 
dent  of    the    I'nited    States,    and    a 
copy    of    the    same    was    tiled    in    the 
olliic   of   the   clerk   of   the    Supreme 
Court,    the    court    on    motion    dis- 
missed the  case,     l^  S.  v.  Phillips, 
I)   Pet.    776.   8   L.   ed.   578.     Where, 
in  an  action  on  county  bonds,  sub- 
sequently    to     the     judgment     the 
county  settled  with  the  bondholders 
by   giving  them   new   bonds   bearing 
a   less  rate  of  intoi-est  and  destroy- 
ing the  old  bonds,  the  writ  of  error 
was   dismissed.      Dakota   County    v. 
Cliildcn,    113    U.    S.    222,    28    L.    ed. 
081.       Where,     pending    an     appeal 
from   a    decree   granting   or   denying 
an   injunction  against  tlu'  collection 
of  a  tax,  the  taxes  were  paid   vol-       \ 
untarily.    Little    v.    Bowers,    134    V. 
S.  .")47,  33  L.  ed.  1016;  or  deposited 
in  a  ijank  to  the  credit  of  the  State 
under   a  statute   which   makes   such 
a    deposit    the    equivalent    of    jiay- 
ment,    California    v.    San    Pablo    & 
Tulare  H.  Co.,  149  U.  S.  308,  37  L. 
ed.  747:   or  collected  by  compulsory 
process.  Singer  Mfg.  Co.  v.  Wright, 
141    r.   S.    606.    .35    L.    ed.    006;    or 
where  the   plaintiff  in  error  Iiad,   in 
(i)(l('r   to   [)revent   a   forfeiture,   com- 
plied with  the  condition   imposed  by 
the  judgment,  and  thus  relieved   it- 
self from  the  forfeiture,  therein  de- 
creed,  American    Book   Co.   v.   Kan- 
sas,   193    V.    S.    49,    48    L.    ed.    613; 
the  appeal  will  be  dismissed.    Where 
the    whole    controversy    except    the 
question   of   costs   has   been    settled, 
the  appeal  will  be  dismissed.    Wash- 
ington M.  Co.  V.  District  of  Colum- 
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has  acted  under  duress ;  ^^  or  upon  proof  that  the  act  sought  to 
be  prohibited  has  been  committed,  at  least  in  a  case  where  no 
compensation  can  be  given  by  damages." 

It  is  no  ground  for  a  dismissal  of  an  appeal  that  the  plaintiff 
in  error  or  appellant  has  been  paid  voluntarily  by  the  respond- 
ent a  sum  of  money,  or  has  accepted  a  transfer  of  property 
under  the  judgment  or  decree  brought  up  for  review,**  at  least 
where  he  appeals  from  a  part  of  the  decree  which  is  entirely 


bia.    137   U.   S.   62,   34   L.   ed.   572; 
Wingort  v.  First  Nat.  Bank  of  Ha* 
gerstown.  223  U,  S.  670,  56  L.  ed. 
605:  Arnold  v.  Woodsey   (C.  C.  A.), 
54  Fed.  268.     A  writ  of  error  was 
dismissed   where    pending   the   same 
the    plaintifT    in    error    voluntarily 
paid  so  much  of  the  judgment  as  to 
reduce    it    below    the    jurisdictional 
amount.      Thorp    v.    Bonnifield,    177 
r.    S.    15.    44    L.    ed.    652.      Where 
pending  an  appeal  in  a  suit  between 
two  corporations  a  majority  of  the 
stock    of    the    defendant    appellant 
had    been    acquired    by    the    parties 
in   control  of  the  plaintifT   respond- 
ent,   the    Supreme    Court    reversed 
the  decree  without  passing  upon  the 
merits    and    remanded    the    case    for 
further     proceeding     in     conformity 
•with    the    law.      So.    Spring    H.    G. 
Min.  Co.  V.  Amador  M.  G.  Min.  Co., 
145    U.   S.    300,   36    L.   ed.    712.      A 
receiver    cannot,    by    a    compromise 
subsequent  to  the  decree,  deprive  of 
his  right  to  appeal   a  creditor  who 
is    a    party    to    the    suit.      Empire 
State  Surety  Co.  v.  Carroll  County, 
C.  C.  A.,  194  Fed.  593.    Where  there 
was   an    actual    controversy,   an    ap- 
peal   was  not  dismissed  because  the 
persons     interested     agreed     in    ad- 
vance as  to  the  steps  taken  to  pre- 
sent the  issue.     Ex  parte  Steele.  C. 
C.  A.,  162  Fed.  604.   An  appeal  from 
a    judgment    enforcing    a    judgment 
of    an     fntorstate    Commerce    Com- 
mission    was     not     dismissed,     al- 


though the  time  during  which  the 
order  was  effected  had  expired. 
Southern  Pac.  Terminal  Co.  v.  In- 
terstate Commerce  Commission.  219 
U.  S.  498,  55  L.  ed.  310. 

43  American  Book  Co.  v.  Kansas, 
19.1   U.  S.  49,  48  L.  ed.  613. 

« Mills  v.  Green,  159  U.  S.  651, 
40  L.  ed.  293;  Jones  v.  Montague, 
194  U.   S.   147,  48  L.  ed.   913. 

45  Erwin   v.   Lowry,   7    How.    172. 
184.  12  L.  ed.  655,  660.     Where  the 
Supreme  Court  of  a  State  enjoined 
the  collection  of  the  judgment  of  tlie 
Supreme    Court    of    the    District    of 
Columbia  beyond  a  certain  sum,   it 
was  held  that  the  plaintiff  was  not 
estopped  from   prosecuting  his   writ 
of   error   to   the   Supreme   Court    of 
the  United  States  by  the  fact  that 
lie  had  accepted  that  sum.     Kmbry 
V.   Palmer,   107   U.   S.   3,   27   L.   ed. 
346.      A    party    does   not    waive    liis 
writ    of    error    or    appeal,    nor    by 
withdrawal  from  the  registry  of  the 
court  of  a  sum  awarded   the  appel- 
lant by  a  separable  part  of  the  de- 
cree,   from    which    no    appeal    was 
taken,  Snow  v.  Hazlewood,  C.  C.  A., 
179    Fed.    182;    nor    by    compliance 
with    an    order    of    distribution,    by 
collecting  a  judgment  for  costs  and 
paying    the    same    into    court,    Rob- 
inson  v.   Hayes,  C.  C.  A.,    186   Fed. 
295;    nor    by    using   a    part   of    the 
money  collected  to  pay  the  costs  of 
the  appeal,   Ibid. 
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ills.'onmvttHl  with  lli;il  wliidi  .lificls  the  pnvuu'iit  or  coiivoy- 
aiKr.  An  iippi'jil  will  1h'  (lisniisst'd  I'v  ilic  ('(turt  when  il  is 
shown  from  iiHi.lavits  tilcil  on  l.clinll"  of  i>crsoii.s  noi  pniMics  to 
tlu»  suit,  that  the  appeal  is  iiol  coiKluctcd  l»v  parlies  haviiii^ 
lulverse  inttM'csts,  but  is  a  coihisivc  api)i'ai  tai<ou  fur  the  i)ur- 
pose  of  ohtaiuing  a  (kH'ision."  A  motion  to  dismiss  a  writ  of 
error  or  appeal  np«m  th»'  groniid  of  Avaiit  of  jurisdiction,  or.  it 
s(H'UKS.  for  anv  other  liroun^l  except  a  faihirc  to  take  tlie  same 
in  due  time,*'  or  a  faihire  to  perfect  tlie  same."  may  be  nuulc 
at  anv  time,  even  before  the  term  to  which  I  he  return  should 
roirularly  Ih'  made.*® 

"The  court  in  any  iieudiii<:'  cause  will  receive  a  motion  to 
atlirm  on  the  jrrouiid  lliai  it  is  manifest  that  tlie  writ  or  a])- 
peal  was  taken  for  di'lay  oidy.  or  that  the  cpiestions  on  which 
the  decision  of  the  cause  de})end  are  so  frivolous  as  not  to 
need  furtluM-  ariiument.  The  same  procedure  shall  apply  to 
an<l  control  such  motions  as  is  provided  for  in  cases  of  mo- 
tions to  dismiss  under  paragraph  4  of  this  rule."  ^^  Formerly, 
such  a  motion  was  not  granted  unless  there  was  a  colorable 
irround  ;  *^  except  in  a  case  where  the  appeal  was  clearly  friv- 


*6  C'icvflaiid  V.  (,'lianitiorlain,  1 
r.lack.  4 in.  17  L.  ed.  n:^:  Emhry  v. 
I'aliiicr,  107  V.  S.  3.  27  L.  ed.  346; 
Bcnnor  v.  Hayes  (C.  C.  A.),  80 
Fed.  9r)3.  Upon  a  motion  to  dis- 
miss an  appeal  on  the  g^round  tliat 
the  controversy  is  fictitious,  where 
the  evidence  leaves  the  question 
lioubtful,  the  court  will  grant  a  rule 
to  show  cause  why  the  suit  should 
not  be  dismissed,  with  leave  to  both 
[larties  to  take  and  file  depositions 
in  sujijKjrt  of  and  against  the  mo- 
tion. Am.  Wood  Paper  Co.  v.  Heft, 
8  Wail.  333.  19  L.  ed.  379;  East 
Tonn.,  V.  A  G.  R.  Co.  v.  So.  Tel. 
Co.,  125  U.  8.  60.5,  31  L.  ed.  8.53. 

*' Such  a  motion  must  be  rea- 
sonably made.  Uryar  v.  CampbpJl, 
177   V.  S.  649.  44   L.  ed.   920. 

•«  Supra,  §§  702.  704. 

*»  Kj-  parte  Russell.  13  Wall.  604, 
20  L.  ed.  632:  (lark  v.  Hancock,  94 
r.  S.  493.  24  L.  ed.  146;  Thomas  v. 
Wooldridge,  23  Wall.  283,  23  L.  ed. 


13.5;  Whitney  v.  Cook.  9!)  V. 
S.  607.  2.5  L.  ed.  440:  Wliit- 
C'omb  V.  Smithson.  175  V .  S.  035, 
44  L.  ed.  303;  Sugg  v.  Thornton, 
1.32  r.  S.  .524,  33  L.  ed.  447:  snpra, 
note  2;  Hook  v.  IVtercantile  Tr.  Co. 
(C.  C.  A.).  95  Fed.  41.  Ladies  is 
no  ground  for  denying  a  motion  to 
dismiss  hecaiisc  of  a  settlement  of 
tlie  controversy.  Little  v.  Bowers, 
134  U.  S.  547,  33  L.  ed.  1016. 

60S.  C.  Rule  6;  Whitney  v.  Cook, 
99  U.  S.  607,  25  L.  ed.  446;  Hinck- 
ley V.  Morton,  103  U.  S.  764.  26  L. 
ed.  458;  Micas  v.  Williams.  104  U. 
S.  556.  26  L.  ed.  842:  Swope  v.  Lef- 
fingwell,  105  U.  S.  3.  26  L.  ed.  939; 
Chanute  City  v.  Trader,  132  U.  S. 
210.  33  L.  ed.  345.     See  §  707  infra. 

51  School  Dist.  V.  flail,  106  V.  S. 
428,  27  L.  ed.  237;  Hinckley  v.  Mor- 
ton. 103  V.  S.  764.  26  L.  ed.  45S; 
Davies  v.  Corhin.  113  U.  S.  687,  28 
L.  ed.  1149;  Walsington  v.  Xcvin, 
128  U.  S.  578,  32   L.  ed.  544:    New 
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olous.*^  It  could  not  be  united  with  a  motion  to  dismiss  for  a 
defect  in  the  Ixmd,*^  but  it  might  be  with  a  motion  to  dismiss 
for  a  defect  in  the  form  of  a  writ  of  error ;  ^*  although  it  was 
usually  coupled  with  a  motion  to  dismiss  for  want  of  juris- 
diction. The  motion,  like  all  other  motions  in  the  Su- 
preme Court,  must  be  reduced  to  writing,  and  contain 
a  brief  statement  of  the  facts  and  objects  of  the  motion.^^ 
It  is  the  safer  and  the  usual  practice  for  the  moving  party  to 
print  the  transcript  before  the  submission  of  the  motion,  unless 
it  has  been  previously  printed  by  his  adversary.  The  motion 
papers  should  contain  so  much  of  the  record  as  to  enable  the 
court  to  act  understandingly.^®  The  motion  day  in  the  Su- 
preme Court  is  Monday  throughout  the  term."  ISTo  motion 
to  dismiss,  except  on  special  assignment  by  the  court,  will  be 
heard,  unless  previous  notice  has  been  given  to  the  adverse 
party,  or  his  counsel  or  attorney.*'  The  party  moving  to  dis- 
miss must  serve  notice  of  the  motion,  with  a  copy  of  his  brief 
or  argument,  on  the  counsel  for  his  opponent  in  the  Supreme 
Court  at  least  three  weeks  before  the  time  fixed  for  submitting 
the  motion,  in  all  cases  except  where  such  counsel  resides  west 
of  the  Rocky  Mountains,  when  the  notice  must  be  at  least 
thirty  davs.*^  Affidavits  of  the  deposit  in  the  mail  of  the 
notice  and  brief,  properly  addressed  to  the  counsel  to  be  served, 
dulv  postpaid,  in  time  to  reach  him  by  due  course  of  mail, 
three  weeks  or  thirty  days,  as  the  case  may  be,  before  the  time 
fixed  by  the  notice,  is  prima  facie  evidence  of  service  on  coun- 
sel who  reside  without  the  District  of  Columbia.^"  I'urther 
time  may,  however,  be  given  either  party  by  the  court.®^  The 
motion,  if  not  a  motion  to  docket  and  dismiss  for  failure  to 
file   the   record,  must,   in  the  first  instance,   be  submitted  on 

Orleans  v.  Louisiana  Const.  Co.,  129  64  Evans  v.  Brown,  109  U.  S.  180, 

U,  S.  4.5.  32  L.  ed.  607;  The  Alaska,  27   L.  ed.  808. 

130  U.  S.  201.  32  L.  ed.  923.  55  S.  C.  Rule  6. 

52  Ciiainite  City  V.  Trader,  132  U.  56  Texas    Land    &    Cattle    Co.    v. 

S.    210.    33    L.    ed.    34.5;    The    S.    C.  Scott,  137  U.  S.  430.  34  L.  ed.  7.30; 

Tyron,    105    l'.    S.    207,    26    L.    ed.  VVatervilie  v.  Van  Slylve,   115  U.  S. 

1026;    Swope   V.   LeflrnKweli,    105   i:.  290.  29  L.  ed.  406;  Mayer  v.  Walsh, 

S.  3.  26   L.  ed.  9.30;  Suf,'R  v.  Thorn-  lOS  V.  S.   17,  27   i-  ed.  635. 

ton.    132    V.   S.   524.   33   L.   ed.   447.  "8.  C.  Rule  6. 

But  f*ee  Aniory  v.  Amory,  91   U.  S.  68  S.   C.    Rule   6. 

3.56.   23   L.   ed.   436.  69  S.   C.    Rule    6. 

B3(;av  V.   I'ari)art.   101   U,  S.  391,  60S.  C.  Rule  6. 

25    L.   ed.   841.  61  S.  C.  Rule  0. 
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|.riutoil  brirfs  aiul  ariiuim-nts.®-  1 1"  ili''  ••"H'l  icpiiivs  furtlicr 
armuuoul  on  tlu'  subjcft.  ii  will  nsuall.v  he  unlt'ivJ  in  i-on- 
novUon  with  ilu'  ariiiini.'ut  <>(  llu>  case  on  llu'  mciils.^^  The 
UMAiou  lo  atlinu,  il'  madr  before  the  iwonl  is  printed,  will 
raivlv  be  iiranteil  unless  the  motion  itajxTs.  wliicli  must  be 
printed,  are  verv  full.  ;nul  clearlv  show  ihi'  frivolous  eharaeter 
of  the  ajipeal  or  error."  Allidavits  may  be  used  in  sui>i)on 
of  the  motion  in  a  proper  ease."  Where  the  (pu'stiou  is 
doubtful  or  the  examination  of  a  bulky  record  is  reqnired,  it 
is  ns\ial  to  postpone  the  decision  till  the  ariiumeiit  of  the  whole 
After  one   motiini    to   dismiss   has   been   filed   and    set 


ease 


66 


ibiwn  for  a  hearinii'.  the  jjarly  that  filed  it  has  no  ri'-ht  to  file 
a  second  motion  to  dismiss  upon  new  grounds  without  leave 
of  the  C(»urt."  Such  leave  will  not  be  granted  upon  formal 
jrrounds  only."  If  the  ai)peal  is  wdiolly  insufiicient  to  sns- 
fain  the  jurisdiction  of  the  appellate  conrt,  that  conrt  may  of 
its  own  motion,  at  the  hearing  on  the  merits,  have  notice  of 
the  insufiiciency.®^  After  the  dismissal  of  a  writ  of  error  or 
appeal,  the  conrt  may,  but  rarely  will,  reinstate  the  same  npon 
a  motion  nnule  at  the  same  term  at  which  the  order  of  dismissal 
was  entered.''"  The  allowance  of  such  an  oi'der  rests  in  tne 
discretion  of  the  appellate  court.'^  A  motion  to  reinstate  the 
cause  must  be  made  at  the  term  at  which  ihe  order  of  dismissal 
was    entered.'^     Long    delay    m^y    be    a   ground    for    denying 


62  S.  C.  Rule  6. 

63  s.  C.  Rule  0. 

64  Crane  Iron  Co.  v.  Hoagland, 
108  U.  S.  6,  27  L.  ed.  632;  Carey 
V.  Houston  &  T.  C.  Ry.  Co.,  150  U. 
.S.  170.  37  L.  cd..]041;  The  Colonel 
McLeod,  112  U.  S.  710,  28  L.  ed. 
R25. 

65  P.pctor  V.  Lipscomb.  141  U.  S. 
.5.57.  3.5  L.  ed.  857;  Wliiteside  v. 
Hazleton,  110  U.  S.  ^itO.  28  L.  ed. 
152;  supra,  §  C90.  For  a  case  where 
the  court  held  it  improper  to  file 
copies  of  certain  letters,  see  U.  S. 
V.  Crimth.  141  U.  S.  212,  35  L.  ed. 
710. 

«« Standard  Oil  Co.  v.  Bell  (C. 
C.  A.),  82   Fed.   113. 


67  Nashua  &  L.  R.  Corp.  v.  Bos- 
ton &  L.  R.  Corp.,  51  Fed.  929,  931, 
per  Gray,  J. 

68  Ibid. 

69  Ibid. 

70  Bank  of  U.  S.  v.  Swan,  3  Pet. 
.08,  7  L.  ed.  605;  Glenny  v.  Lang- 
don.  !)4  {'.  S.  604.  24  L.  ed.  237; 
Knox  V.  Exchange  Bank,  12  Wail. 
379,  20  L.  ed.  414;  Alviso  v.  U.  S., 
6  Wall.  457,  18  L.  ed.  721. 

71Gwin  V.  Breodlove,  15  Pet.  284, 
10  L.  ed.  740;  .James  v.  :\rcCor- 
mack.  105  U.  S.  205.  20  L.  ed.  1044. 

72  Rice  V.  Minn.  &  N.  W.  R.  Co., 
21  How.  82,  16  L.  ed.  31;  Selma 
&  M.  R.  Co.  V.  Louisiana  Nat  Bank, 
94  U.  S.  253,  24  L.  ed.  32.     But  see 
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such  a  motion,  even  though  the  motion  is  made  at  the  term  at 
which  the  order  of  dismissal  was  entered."  Such  a  motion 
may  bie  granted,  where  the  notice  of  the  motion  to  dismiss  was 
insufficient  and  irregular,  since  it  designated  no  time  for  hear- 
ing;'* where  the  omission  to  return  the  citation  arose  from  the 
neglect  of  the  court  below,  and  the  citation  has  been  lost  or 
destroyed;'*  where  a  trustee  in  bankruptcy  applies  to  have  a 
oase  reinstated  which  was  dismissed,  and  to  be  substituted  for 
the  bankrupt  as  plaintiff  in  error,  if  he  applies  at  the  same 
term  ;'®  where  an  appeal  has  been  dismissed  for  the  failure  of 
the  appellant  to  file  a  transcript  within  the  time  required  by 
tlie  rule  of  the  court,  provided  that  the  trancript  is  filed  dur- 
ing the  term."  Fpon  the  dismissal  of  an  appeal,  the  court  has 
the  power  to  allow  damages  not  exceeding  five  per  centum  for 
the  delay.'^ 

§  706.  Printing  the  record.  The  record  must  be  printed 
for  the  use  of  the  court  and  counsel.  The  following  rule  reoul- 
lates  printing  the  record  in  the  Supreme  Court: — ''1.  In" all 
cases  the  plaintiff  in  error  or  appellant,  on  docketing  a  ease  and 
filing  the  record,  shall  make  such  cash  deposit  M'ith  the  clerk, 
for  tlie  payment  of  his  fees  as  he  may  recpiire,  or  otherwise 
satisfy  him  in  that  behalf.  2.  The  clerk  shall  cause  an  estimate 
to  be  made  of  the  cost  of  printing  the  record,  and  of  his  fee  for 
preparing  it  for  the  printer  and  supervising  the  ])riiiting,  and 
shall  notify  to  the  party  docketing  the  case  the  amount  of  the 
estimate.  If  he  shall  not  pay  it  within  a  reasonable  time,  and 
for  want  of  such  payment  the  record  shall  not  have  been  printed 
when  a  case  is  reached  in  the  regular  call  of  the  docket  the  case 
shall  Ije  dismissed.  3.  Upon  payment  by  either  partv  of  the 
amount  estimated  by  the  clerk,  twenty-five  copies  of  tlie  record 
shall  be  printed,  under  his  supervision,  for  the  use  of  the  court 
and  of  counsel.     4.   In  cases  of  appellate  jurisdiction  the  orig- 

Jackson    V.    Asl.ton.    in    Pot.    480,    9  76  Knox     v.     Exchange     l!a„k      1' 

^^-   *"''•   ■'^'-  Wall.  :]79,  20  L.  ed.  414. 

78  Johnson   v.   Wilkins,   118   U.   S.  77  Bank  of  U.  S.  v.  Swan,  .'J   IVt 

228.   .30   L.   0,1.    210:    Doming'..    Ap-  G8,  7  L.  cd.  G05;   West  Chicago  St 

peal.    10    Wall.   2.-.1,    19    L.   ed.    89.3.  R.  Co.  v.  Ellsworth    (C.  C     \  )     77 

'4r;ionny    v.    Langdon,    04    V.    S.  Fod.  OOi.     But  see  Rule  8  as  amond- 

004.  24   I..  ..d.  2.37.  od.  1.37  U.  S.  710;  Bradley  v.  Eoclos 

75.Alv,so  V.  r.  .S..  c  Wall.  4;37,  18  (C.  C.  A.).  120  Fed.  94.5." 

^-   '"'■    '-'•  78!)o,Mi„;r     V.      Carlisle     Packin;/ 

Co.,   IIW   I.   s.    102,  .-)7    I,,  ed.  — . 
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iual  transi-ript  on  tile  shall  l-c  taken  l.v  ihc  clerk  to  the  printer. 
IJut  the  elerk  shall  eanse  eopies  ti.  l«e  nuule  for  the  printer  of 
suck  original  pai'ers,  sent   np  under   Kule  8,  seitu.u    1,  as  arc^ 
mvessarv  to  U-  printi-<l ;   and  o(  the   whole  record   in  eases  of 
oripnarjurisilietion.     ."..   The  clerk  shall  supervise  the  printino', 
and  se.'  that   tin-  printed  copv  is  proi)erly  indexed,      lie  shall 
distrib\ne   the  i)rintetl  copies  to  tlu'  justices  and   the   rejxtrter, 
from  time  to  time,  as  ri'ipiireil.  and  a  copy  to  the  counsel  tor 
the  respective   parties.      0.    If  the  actual  cost  of  printing  the 
record,  tojiether  with  the  fee  of  the  clerk,  shall  be  less  than  the 
amount  estimated  and  i)aid,  the  amount  of  the  difference  shall 
he  refunded  hy  the  clerk  to  the  party  paying  it.     If  the  actual 
cost  and  clerk's  fee  shall  exceed  the  estimate  the  amount  of  the 
excess  shall  he  paid  to  the  clerk  before  the  delivery  of  a  printed 
copy  to  eitlu'r  j)arty  or  his  eoimsel.      7.   In  case  of  reversal,  , 
athrmaiice,  or  dismissal,  with  costs,  the  amount  of  the  cost  of 
printing  the  record  and  of  the  clerk's  fee  shall  he  taxed  against 
tlie  party  whom  costs  are  given,  and  shall  be  inserted  in  the  body 
of  tlie  mamlate  <»r  other  proper  process.*     Upon  the  clerk's  })ro- 
ducing  satisfactory  evidence,  by  affidavit  or  the  acknowledgment 
of  the  parties  or  their  sureties  of  having  served  a  copy  of  the 
bill  of  fees  due  by  them,  respectively,  in  this  court,  on  such  par- 
ties or  their  sureties,  an  attachment  shall  issue  against  such  par- 
ties or  sureties,  respectively,  to  compel  payment  of  said  fes. 
9.   The    plaintiff    in    error    or    appellant    may,    within    ninety 
davs  after  lilino;  the  record  in  this  court,  file  with  the  clerk  a 
statement  of  the  errors  on  which  he  intends  to  rely,  and  of  the 
parts  of  the  record  which  he  thinks  necessary  for  the  considera- 
tion thereof,  with  proof  of  service  of  the  same  on  the  adverse 
party.     The  adverse  party,  within  ninety  days  thereafter,  may 
designate  in  writing  filed  with  the  clerk  additional  parts  of  the 
record  which  he  thinks  material;  and,  if  he  shall  not  do  so,  ho 
shall  l)e  held  to  have  consented  to  a  hearing  on  the  parts  desig- 
nated by  the  plaintiff  in  error  or  appellant.     If  parts  of  the 
record  shall  \)e  so  designated  by  one  or  both  of  the  parties,  the 
clerk  diall  print  those  ])arts  only;  and  the  court   will  consider 
nothing  but  those  parts  of  the  record,  and  the  errors  so  stated. 
If  at  the  hearing  it  shall  appear  that  any  material  part  of  the 
reciinl  has  not  l)een  jjrinted,  the  writ  of  error  or  appeal  may  be 
dismissc<l.  or  such  other  order  made  as  the  circumstances  may 
apjiear  to  the  ccuirt  to  require.     If  the  defendant  in  error  or  ap- 
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pellee  shall  have  caused  unnecessary  parts  of  the  record  to  he 
printed,  such  order  as  to  costs  may  be  made  as  the  court  shall 
think  proper.  The  fees  of  the  clerk  under  Rule  24,  section  7. 
shall  be  computed,  as  at  present,  on  the  folios  in  the  record  as 
filed,  and  shall  be  in  full  for  the  performance  of  his  duties  in 
the  execution  hereof."^ 

The  folloAving  rule  regulates  printing  the  record  in  the  Cir- 
cuit Courts  of  Appeal :  "The  counsel  for  the  plaintiff  in  error 
or  appellant  shall  print  and  file  with  the  clerk  of  the  court  at 
least  six  days  before  the  case  is  called  for  argument,  twenty 
copies  of  the  record,  unless  a  different  order  as  to  such  printing 
is  uiade  by  the  court,  either  of  its  own  motion,  or  upon  applica- 
tion made  at  least  ten  davs  before  the  case  is  called  for  arou- 
ment;  and  shall  furnish  three  copies  of  the  printed  record  to  the 
adverse  party  at  least  six  days  before  the  argument.  The  par- 
ties may  stipulate  in  writing  that  parts  only  of  the  record  shall 
be  printed,  and  the  case  may  be  heard  on  the  parts  so  printed, 
but  the  court  may  direct  the  printing  of  other  parts  of  the 
record.  If  the  record  shall  not  have  been  printed  when  the  case 
is  reached  in  the  regular  call  of  the  docket,  the  case  may  be  dis- 
missed. In  case  of  reversal,  affirmance,  or  dismissal,  with  costs, 
the  amount  paid  for  printing  the  record  shall  be  taxed  against 
the  party  against  whom  costs  are  given. ''^  The  cases  in  which 
records  printed  in  the  court  below  can  l)e  used  iu  the  court  of 
review  have  been  previously  ex])laiucd.^  Under  special  circum- 
stances. Where  there  were  serious  objections  to  the  enlarge- 
ment of  the  defendant  on  bail,  the  court  dispensed  with  the 
printing  of  the  record  and  briefs  upon  a  writ  of  error  to  review 
a  judgment  of  conviction  in  a  criminal  pi'osccntion.  in  an  ex- 
traordinary case,  when  the  a])p('lhint  was  too  poor  to  [)i'int  the 
record,  the  same  dispensation  has  l)een  made  in  a  civil  snit.^ 
The  expense  of  printing  the  record  on  appeal  ()r  in  the  court 

§  700.     IS.  C.  Itiilc  10:   Dp  Groot  in  the  Fiftli.  Sixth  and  Seventh  fir 

V.  l\  S..  -)  Wall.  41!).  18  I.,  ed.  700.  cnit3,   twenty-five.      See   infra,    Ap- 

Cost.H     were     enforced     in      Mall     &  peiidix. 

Locket  Fastener  Co.  v.  Kract/er.  150  ^  Supra,  §  417. 

U.  S.   Ill,  37  L.  ed.   l()l!i.  4  Morse    v.    U.    S.,    C.    C.    A.,    KiS 

2C.    r.    A.    Kiilr    2:{.       I!y    suhse-  Fed.    40. 

qiient  aiiirii(liiicnts  in  tiic  l'"irst  Cir-  ^  l\'e  I'^-iedinan,  ('.  C.  A.,  IGl  Fed. 

eiiit     twenty-live     cdiiies     were     re-  200,    202.    in    haidcrupcty.      See    g?; 

quired;    in    the    Seccmd    (irciiit.    (if-  417,   0(i7.  supra. 
feeii:    in    the    t'omtii    (  irciiit,    fortv; 


'2^^2-\  WKirs     0\-     I'.ICKOi;     AMI    AITKALS.  [§     707 

l>eluw,uiav  ln'  paitl  t'lMin  I'iiihIs  in  llic  hands  df  a  receiver;^ 
the  ivi'onl  for  tlir  roiiri  hcltiw  may  bo  tlius  printed  in  such  a 
luaiuuT  as  to  U-  usod  in  appfllato  court  should  an  a])poal  k^ 
sul>st'»MU>ntlv  taken  l>,v  ciilu'r  partv.^  All  Urirfs  and  records 
for  tlio  iiso  of  till'  I'durt  must  be  printed  in  such  form  and  size 
that  thev  ean  bo  oonvonieiitly  cut  and  bound  so  as  to  make  an 
onliiuirv  octavo  volume. 

§  707.  Argument  of  appeals  and  writs  of  error.  The 

rules  ol"  the  Suj>ri'me  Court  provide:  "1.  In  all  cases  bro\ij;lit 
here  on  writ  of  error,  appeal,  or  otherwise,  the  court  will  rc- 
I'oivo  printed  aruinnonts  without  rogard  to  the  number  of  the 
I'aso  on  the  dt)cket,  if  the  cotinstd  on  both  sides  shall  choose 
to  sidunit  tlio  same  within  the  tirst  ninety  days  of  the  term; 
and.  in  addition,  ajipeals  from  the  Court  of  Claims  may  be 
subnutted  hy  both  parties  within  thirty  days  after  they  are 
doekotod.  but  not  after  the  tirst  day  of  Ai)ri] ;  but  thirty  copies 
of  the  arg-unients,  signed  by  attorneys  or  counsellors'  of  tliis 
court,  nnist  be  first  filed.  2.  When  a  case  is  reached  in  the 
roirular  call  of  the  docket,  and  a  printed  argimient  shall  l)e 
tiled  for  one  or  both  parties,  the  case  shall  stand  on  th(^  same 
footing  as  if  there  were  an  appearance  by  counsel,  o.  When 
a  case  is  taken  up  tor  trial  upon  the  regular  call  of  the  docket, 
and  argued  orally  in  behalf  of  only  one  of  the  parties,  no 
printed  argument  for  the  opposite  party  will  be  received,  un- 
less it  is  filed  bi'fore  the  oral  argument  begins,  and  the  court 
will  proceed  to  consider  and  decide  the  case  upon  the  ex  parte 
argument.  4.  Xo  brief  or  argument  will  be  received,  either 
through  the  clerk  or  otherwise,  after  a  case  has  been  argued 
or  sid>niitted,  except  upon  leave  granted  in  open  court  after 
notice  to  opposing  counsel."^ 

''1.  The  court,  on  the  second  day  in  each  torni.  will  com- 
mence calling  the  cases  for  argument  in  the  order  in  which 
they  stand  on  the  docket,  and  proceed  from  day  to  day  dur- 
ing the  term  in  the  same  order  (except  as  hereinafter  pro- 
vided) :  and  if  the  parties,  or  either  of  them,  shall  be  ready 
when  the  case  is  chIIcmI.  the  same  will  be  heard;  and  if  neither 

6  Ff^rgnson    v.    D.-nt.    40   Fed.    8S.  §  707.     1  S.   C.   Rule   20.      Where 

7  F)»'nt  V.  Ffrpuson,  1.31  U.  S.  397 ;  parties  stipulate  t<>  snhinit  a  case 
lVrf.'ii.«on  V.  Dent.  4(1  Fed.  88;  .<?«-  without  any  mention  of  the  timt  of 
pra,  8  417.  siibinission.  or  any   reference  to  tht; 

•S.  C.  IJiile  .31:  C.  C.  A.  Rule  rule  just  cited,  the  court  will  not 
2<5-  coiiipel  a  submission  liefore  the  ease 
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partv  shall  be  ready  to  proceed  in  the  argument,  the  case- 
shali  be  eontimied  to  the  next  term  of  the  court  unless  some 
ffood  and  satisfactory  reason  to  the  contrary  shall  be  shown  to> 
The  court.  2.  Ten  cases  only  shall  be  considered  as  liable 
to  be  called  on  each  day  during  the  term.  But  on  the  coming 
in  of  the  court  on  each  day  the  entire  number  of  such  ten 
cases  will  be  called,  with  a  view  to  the  disposition  of  such  of 
them  as  are  not  to  be  argued.  ;3.  Criminal  cases  may  be  ad- 
vanced bv  leave  of  the  court  on  motion  of  either  party.  4. 
Cases  once  adjudicated  by  this  court  upon  the  merits,  and 
again  brought  up  by  writ  of  error  or  appeal,  may  be  advanced 
by  leave  of  the  court  on  motion  of  either  party.  .").  Revenue 
and  other  cases  in  which  the  United  States  are  concerned,, 
which  also  involve  or  atfect  some  matter  of  general  public 
interest,  or  which  may  be  entitled  to  precedence  under  the- 
provisions  of  any  act  of  Congress,  iiuiy  also  by  Itave^of  the 
court  be  advanced  on  motion  of  the  Attorney-General."'^ 


is  called  for  argument  in  its  regular 
place  on  the  calendar.     Glen  v.  Fant, 
124  U.  S.  123.  31   L.  ed.  352.     Such 
a    stipulation   cannot   be   withdrawn 
except    by    leave    of    the    court    for 
cause  shown.    >ruller  v.  Dows.  94  V. 
S.   277.  24  L.  ed.   7«.    Where,  after 
!5uch   a   stipulation   has   been   made, 
at  the  time  appointed  for  the  sub- 
mission  no   argument  was   filed   by 
tlie    plaintiff    in     error,    the    court 
treated  the  cause  as  submitted,  and 
affirmed      tlie      judgment      without 
passing   specially    upon   the    assign- 
ments  of    error   returned   with    the 
record:    but   subsequently    rescinded 
the  order  of  affirmance  on  condition 
lliat    tlie    plaintiff    should     pay    the 
costs  of  the  term  and  i)rint  the  rec- 
ord   within    sixty    days.      Aurreco- 
cchea  v.  Bangs,  lin  U.  8.  217.  28  L. 
ed.  125.     Where  a  number  of  causes 
were    pending    against    dilVerent    de- 
fendants who  relied  iipon  a  commoii 
ground    of    defense,    united     in    the 
employment     of     counsel,     and     con- 
triliuted   to   a   enminon    fund   for   the 
e\)iense   of    lit  ii^at  ion  ;    tlie    Supreme 
Court    refused    to    aci-ept    tiie    sub- 
mission of  one  of  file  causes,   which 


it    was   claimed   had    been    amicably 
arranged  under   the  employment  of 
new    counsel    for   the   defense,    wlien 
the    original    counsel    employed    for 
the  general  defense,  who  were  stilV 
retained    in    a    subsequent    case,    ob- 
jected      to     such       a       submission. 
Smelting   Co.   v.    Kemp.    103    U.    S. 
f)()f).  20   L.  ed.  313.    Where  a  cause- 
which  had  been  submitted  on  briefs- 
involved   -a    constitutional    question- 
u])on    whicli    there   was  a   difference- 
of   opinion    in   the    Supreme    Court, 
the    submission    was    set    aside,    th«' 
cause  restored  to  the  calendar,  and 
an    oral    argument    ordered.    Louisi- 
ana V.  New  Orleans,  103   V.  S.  521.. 
26   L.  ed.  301).     Where  a  cause  was 
submitted    umWi    a    stipulation,    hut 
the  l)rief  did   not  comply   with  that 
provision    of    Hule    21     which     pro- 
vides   that    "wlicn    a    stat\it<"    of    a 
State    is    cited,    it    shall    he    printed 
iit    leni^tli.'"   tiie   submission    was    si-t 
a>i(le.     and     tli<-    eause     restoretl     to 
its     i)la(-e    on     the    docket.       Scho  d 
District  V.    hisuranee  Co..    101    \  .  S 
472.  2.")    1..   e.l.   HdS. 

-■  S.    ('.    Kule    2ti.      I'.y    S.    (  .    i;u]e 
C.    subd.     f. :      --.Mthougli     tlie     court 
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Wrilii  oi'  fiTur  t<>  revise  tlu'  jiuliiuu'iits  of  Sinic  cdiirts  in 
oriiuituil  cj|}*»'s  lal\«>  prt'crdfiicc  on  ilic  cnlciuLii-,  unless  the  Su- 
prtMiio  ('«»urt  olhtM'wisr  dii-fcls.^  \\  nls  ol  ci'i'oi'  to  jii(li;iii('ii(s 
of  I'onvirtliHi  ««t*  cMpilMl  crliiics  in  the  coufts  of  the  TniliMl 
Sijitrs  must  hv  atlvMiMTtl  lo  a  speu'dy  lu'ai'ini!,-  on  motion  ot"  oithcr 
party.*  Other  criniinal  cases  may  lie  advanced  h\  leave  of 
the  c-^nirt  on  motion  of  eithm-  party. ^  Where  a  State  is  a 
party,  or  tlie  execution  of  the  re\enne  laws  of  a  State  is  en- 
joined or  stayed,  such  State  or  the  party  claimin<^-  under  the 
reviMMte  laws  of  a  State,  (lie  execution  whereof  is  stayed,  is 
eiitith'd  on  showinii'  sufficient  reason  lo  have  the  cause  heard. 
at  any  time  after  it  is  docketed,  in  preference  to  any  civil 
causes   pi'ndiiiii    in   the  court   between    private   parties.*      Such 

,i^e  will  not  ln'  ailvanced  at  the  motion  of  the  party  oppos- 
iiii;  the  Stale,  or  .seeking"  to  enjoin  the  execution  of  its  revenue 
laws.'  Till'  cah'udar  practice  of  the  Circuit  Courts  of  Appeals 
differs  in  the  different  circuits.*  Special  i-ul(>s  provide  for  a 
summary  disposition  of  petitions  for  the  revision  of  orders  in 
hankrnptcy.^ 

In  the  SuprcMue  Court  ''6  all  motions  to  advance  cases 
juust  \h'  printed,  and  must  contain  a  bi'ief  statement  of  the 
matter  involved,  with  the  reasons  for  the  application.  7.  Xo 
other  case  will  be  taken  "up  out  of  the  order  on  the  docket, 
or  be  set  down  for  any  particular  day,  except  under  special 
aind  ]K'<-uliar  circumstance  to  be  shown  to  the  court. ^^     8.   Two 


\ 


upon  consideration  of  a  motion  to 
dismiss  or  a  motion  to  atlirm  may 
rfl'us*-  to  ;iraiit  llio  motion,  it  may 
nev«*rtlu'l«'s««.  if  tlic  conclusion  is 
arrived  at  that  tlie  ca-^e  is  of  sutli  a 
•  liarHfttT  aH  iiot  to  justify  extended 
argument,  order  the  cause  trans- 
ferred for  hearinj;  to  a  summary 
<!o«"ket.  The  hearing  of  tlie  cause.s 
on  »Hch  docket  will  be  expedited, 
the  court  providing  from  time  to 
time  for  Buch  Bpeedy  disposition  of 
tin-  dwket  aft  the  regidar  order  of 
liUrtineMH  may  permit,  and  on  tlic 
hearing     of     such     causes    one-iialf 


lioiir    will   l)c  allowed   cncli    side   for 
iiial   ai'giiment." 

3  U.   S.  R.   S.,   §    710. 

4-25  St.  at  L...  Oil.  1  i:i,  §  6,  p.  CoG. 

5S.    (.'.    Rule    20. 

6  I'.  S.  It.  S.,  5<  049.  See  supra, 
§   373. 

7  Central  H.  '  o.  v.  Bourbon 
County,  IIG  U.  8.  r,:{8,  29  L.  ed. 
725. 

8  See  the  rules  in  the  Appendix, 
infra. 

9  Ibid. 

10  S.  C.  Rule  26.  But  sec  Poin- 
dextor  v.  Grcenliow,  109  U.  S.  03. 
27  L.  ed.  860.     An  appeal  fruni  p;ut 
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or  more  cases,  involving  the  same  question,  may,  by  the  leave 
of  the  court,  be  heard  together,  but  they  must  be  argued  as 
one  case.^^     Permission  may  be  given  to  a  counsel  to  submit  a 
brief  in  a  case  involving  a  question  that  is  in  the  case  in  which 
he  is  retained.     "9.   If,  after  a  case  has  been  passed,  the  parties 
shall  desire  to  have  it  heard,  they  may  tile  with  the  clerk  their 
jcant  request  to  that  eifeet,  and  the  case  shall  then  be  by  him 
reinstated  for  call  ten  cases  after  that  under  argument,  or  next 
to  be  called  at  the  end  of  the  day  the  request  is  tiled.     If  the 
parties  will  not  unite  in  such  a  request,  either  may  move  to  take 
up  the  case,  and  it  shall  then  be  assigned  to  such  place  upon  the; 
docket  as  the  court  may  direct.     10.  Xo  stipulation  to  pass  a 
case  will   be  recognized   as   binding  upon   the   court.      A   case 
can  only  be  so  ])assed  upon  application  made  and  leave  grant(Ml 
in  open  court.  ^^     "Cases  brought  to  this  court  by  writ  of  error 
or  appeal  where  the  only  question  in  issue  is  the  question  of 
the  jurisdiction  of  the  court  below,  will   be  advanced   on  uio- 
tion.  and   heard   under  the  rules  ]irescribed   by   liulc   (1,    in    re- 
gard to  motions  to  dismiss  writs  of  error  iiiid  apj^eals."  "     Wlicn 
a   case   is   called    for   argument   at  two   siuicessive   terms,    and 
ujion  tli(-  call  at  the  second  terui  neither  party  is  prepared  to 
argue  it.  the  case  will  be  dismissed  at  the  costs  of  the  plaintiff 
unless    sutHcient    canse    for    a    postponemeut    is    sIiomu.^^       A 
Supreme  Court  may  postpone  the  argument  of  an    imj)ortant 
constitnt  ioiial    (|uestion    when    the   bench    is   not    full.^*      "The 
court  will,   at   every  term,   announce  on   what  day   it  will    ad- 
joiii'ii    at   least    ten    days   l»efore   the  time   which   shall    be    fixed 
upou,  and  the  court  will  take  up  no  case  for  arginnent.  nor  re- 
ceive  any   case   upon    printed    briefs,   within    three   days   next 
before  tbe  dny  fixed  upon  for  ad jonrimieut."  ^^     "1.   Tho  coun- 
sel for  plaintiff  in  error  or  appellant  shall   file  with   the  clei'k 
of  the  court,  at  least  three  weeks  before  the  ease  is  called   for 
argument,  thirty  copies  of  a  printed  brief,  one  of  whidi  shall, 
on  apjilicjifion.  be  furnished  to  each  of  the  counsel  engaged  u])oii 

of   ail   order   will    rarely,    if   ever,   I)e  13  S.  ('.    Hiile  .'52. 

heard  iM-foro  the  rest  of  the  appeal  14  s.    (  .     Itule     1!». 

taken.      ['.    S.    v.    Lee    Yen    Tai,    ('.  15  .Mayoi-  of  X.   \.  v.  Milii.  D   Pet. 

C.   A.,    108   Fed.   !».")().  8.",.  <(  !,.  ed.  (10:   Hriscoe  v.  Conmioii- 

11  S.    ('.    Hiile   26.  wealtli    liaiik.  !l   I'd.  S5,  !l   I.,  ed.  (10. 

12  S.    (■      lliile    20.  16  S.    C.     i^llle    27. 
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the  opposite  si.lf.      •-'.   Thi>    l.rirf   sIkiII   omtMin.    m   tl.o   onlrr 
hrrt'  statod:     (\)    \  rom-isr  ahstrMct,  ..r  stiilrmcnt  «.f  llic  case, 
prosoiitini;  siu-i-inrtlv   llu'   .nu'sticns   inv.^lv.Ml    nii.l    ilic   ninnnor 
in    whirl.'  tlirv    !uv   nilM'.l.       ( -' )    A    sinvi  ti.-nl  im,    of    ill.'    rvvovs 
rolioti  upon,  whi.'h.  in  cnsos  hrouiilil  up  l>y  writ  ..f  oner,  shnll 
s*'t    out    srpaniu'lv    ;in.l    partirularlv    (-acli    crn.r    asserted    and 
intpudi'd  to  lx>  ai-iincd;  and  in  cases  l)n)niili1   up  l.y  appeal   the 
speeiticiitiou  shall  state,  as  pailinilarly  as  may  he.  in   wlial   the 
,hvm»  is  alK\i;ed  lo  U'  .■ironcuis.     When  the  error  alleged  is  to 
the  auhuission  or  in  the  ivjeetiou  of  evidence,  the  speeiticatiou 
shall  .piote  the  full  s\d)stauee  of  the  evidence  admitted  ur   rc- 
iected.     When  the  error  alleii'ed   is  to  the  charge  of  the  court, 
tlM>  .sprcilieatiou   shall   set   out    the   part    referred   to   ioildem 
rrrliis.  whether  it  he  instructions  given  or  instructions  retus(>d. 
When   tin-  error  allegvd    is   to  a    ruling   ui)on    the   report  of   a 
master,  the  speeitiealiou  shall  state  the  exception  to  the  report 
:ind   the  a<'fion  of  the  court  njKui   it.      ( ;5 )    A   hrief  of  the  ar- 
irumcnt.  exhihiting  a  clear  statement  of  the  points  of  law  or 
fact    to   he    discussed,    with    a    reference    to    the    pages    of    the 
record  and  the  authorities  relied  ui)on  in  siii)port  of  each  jwint. 
When  a  statute  of  a  State  is  cited,  so  much  tliereof  as  may  be 
deeinecl  necessary  to  the  decision  of  the  case  shall   he  ])rinted 
at   Ien:ith.     H.   The  counsel  for  a  det'eiidant    in  error  or  an  a])- 
l.ellee  shall  file  with  the  .-lei'k  thirty  print.MJ  copies  of  his  argn- 
ment.  at  least  one  week  before  the  case  is  calltMl   for  hearing. 
His  brief  shall  be  of  like  character  witli   that  reciuire<l  of  the 
plaintitT  in  errorr  or  appellant,  except  that  no  specification  of 
■errors  shall  l>e  reqnired.  and  no  statement  of  the  case,   unless 
that  presented  by  the  plaintiff  in  error  "or  appellant  is  contro- 
verted.    4.   When  there  is  no  assignment  of  i-rrors,  as  n^juired 
hv  s«ction   '.•'.•7   of   the  Eevised    Statutes,   connsel    will   not   be 
heard,  except  at  the  request  of  the  court;  and  errors  not  s])eci- 
fied  according  to  this  rule   will   bo  disi'egarcle<l ;   hut  the  court, 
at  its  «)ption.  may  notice  a   plain   error  not   assigned  or  speci- 
fied."    ••Fii  all  cases  of  equity  or  admiralty  jurisdiction,  heard 

17  s.^-  ^    7<>i,   I  .  S.   K.  s..   §  9!i7,  Jj.  ed.  Gil;   Boston  M.  Co.  v.  Eaf,'lo 

an.l  S.  C.  Rule  .3.5;   C.  C.  A.  Rules  M.    Co.,    115   U.    S.   221,   29   L.    ed. 

1"     •24,   S    701:    Treat    v.    .lemison,  392;    Hunt    v.    Blackburn,    127    U. 

•20     Wall.     ♦5.52.     22     L.     ed.     449;  S.    774,    .32    L.    ed.    32.3;    Stevenson 

Ryan     v.     K«k1i.     17     Wall.     19.    21  v.   Barbour,  140  U.  S.  48,  35  L.  ed. 
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in  this  eonrt,  no  objection  shall  hereafter  be  alloAved  to  be 
taken  To  the  admissibility  of  any  deposition,  deed,  arant.  or 
other  exhibit  found  in  the  record  as  evidence,  unless  objection 
was  taken  thereto  in  the  court  below  and  entered  of  record  ;  but 
the  same  shall  otherwise  be  deemed  to  have  been  admitted  bv 
consent."  5.  When,  according  to  this  rule,  a  plaintiff  in 
error  or  an  appellant  is  in  default,  the  case  may  be  dismissed 
on  motion  ;  and  when  a  defendant  in  error  or  an  appellee  is  in 
default,  he  will  not  be  heard,  except  on  consent  of  his  ad- 
versary, and  by  request  of  the  court.  6.  When  no  oral  ar- 
gument is  made  for  one  of  the  parties,  only  one  counsel  will  be 
heard  for  the  adverse  party.  7.  Xo  brief  or  printed  argu- 
ment,  required  by  the  foregoing  sections,  shall  be  filed  by  the 
clerk  unless  the  same  shall  be  accompanied  by  satisfactory 
proof  of  service  upon  counsel  for  the  adverse-party.  8.  Everv 
brief  of  more  than  20  pages  shall  contain  on  its  front  fly  leaves 
a  subject  index  w'ith  page  references,  the  subject  index  to  be 
supplemented  by  a  list  of  all  cases  referred  to,  alphabetically 
arranged,  together  with  references  to  pages  where  cases  are 
cited."  ^^    The  same  practice  prevails  in  this  respect  in  the  Cir- 


.'53S:  Mann  v.  Dempster,  C.  C.  A., 
181  Fed.  7H:  Western  Union  Tel. 
Co.  V.  \\inland,  C.  C.  A.,  182  Fed. 
4!>3:  Ireton  v.  Pennsylvania  Co.. 
C.  C.  A..  18.5  Fed.  84.  The  specifica- 
tion of  errors  in  the  brief  siioiild 
confcnn  substantiailv  to  tlie  ass'<Ti). 
ment  of  errors  in  tlie  record.  Vider 
V.  O'Brien.  C.  C.  A.,  62  Fed.  32(i. 
As  to  Sfttin;'  fortii  tin.'  evidence  iTi 
the  specifications,  see  Haidane  v.  V. 
S.,  C.  C.  A.,  tJ!»  Fed.  819.  As  to 
tlie  references  to  the  record,  sec 
Xat.  Cash  Kef;.  Co.  v.  Leland.  C.  C. 
A..  !)4  Fed.  .502.  Thc!  appellate 
c((iirt  will  take  notice  of  a  (piestion 
alVectint;  tiie  jnrisdiction.  althoii<2:li 
not  specified  in  the  assifriunont  of 
•  rrors.  and  in  snch  a  case  may  di- 
rect tliat  briefs  be  filed  .m  that 
pr)int.  Penn.syivania  R.  (  o.  v.  St. 
Louis.  A.  &  T.  II.  I!.  Co.,  116  V.  S. 
'172.  2!l  [,  <•,!.  i;!>ii:  I',.,-,./,  V.  Fernan- 
l'«'d.     i'liu-.    \r.l.     I  I  I. _-!.-,(). 


dez.  202  U.  S.  80,  100,  .50  L.  ed. 
942,  949;  A.  Santaella  &  Co.  v. 
Otto  F.  Lange  Co.,C.  C.  A.,  15.5 
Fed.  719;  Yeandle  v.  Pennsylvania 
H.   Co.,   C.   C.  A..    109    Fed.   9.18. 

18  .S.  C.  Rule  l:i. 

19  S.  C.  Rule  21.  Walton  v.  Wild 
Goose  Mill.  &  Trading  Co.,  C.  C. 
A.,  123  Fed.  209;  .^tna  Indem- 
nity Co.  V.  .T.  R.  Crowe  Coal  & 
Min.  Co.,  C.  C.  A.,  1.54  Fed.  54.5: 
Davidson  S.  S.  Co.  v.  IT.  g.;  c.  C. 
A.,  142  Fed.  31.5:  Crosby  v.  Fm- 
ers(m.  C.  C.  A.,  142  Fed.  713; 
A.  Santaella  &  Co.  v.  Otto  F.  Lange 
Co..  C.  c.  A..  1.5.5  Fr,i.  719;  Chi- 
cago (ireat  Western  Ky.  Co.  v. 
Egan.  C.  C.  A..  ir)9  Fed.  40.  Where 
several  specifications  of  error  are 
referred  to  in  a  brief  as  a  whole. 
the  court  may  refuse  to  examine 
them.  New  York  Dry  (Joods  Store 
V.  Pabst  Brewing  Co.,  C.  0.  A.,  112 
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ruit  C\nirls  of  A|'i>i'5ils.  fxrcpl  that  the  limo  of  tiliiii;-  bru-fs 
tilul  lUr  luiiiiluT  of  copies  varies  in  llie  ditVereiit  circuits,  aiul 
tliat  ail  iii.lex  an>l  lal'l^'  "f  I'asi's  is  not  usually  I'dpiircl.^" 
Where  a  brief  eoiitaiiis  seaiulalous  inattei',  irrelevant  to  the 
viuestions  raisi'd  l>v  the  writ  of  erroi-  or  appi'al,  it  inav  be 
stricken  fnun  thi'  tilc.^'  A  conslilul  ional  (|uestion  imt  raised 
ill  the  court  btdow  cannot."  exce])t  in  an  e.xt  raor(linary  case,''^ 
1k«  raisi'd  ft»r  the  tirst  time  in  th(>  a|i|tellate  court.  In  the 
SlU'reilie  Court  the  brief  must  be  of  i.clavo  size  and  all  of  the 
sanio.  iiu'lmlinu  the  (juotations.  nin>t  be  printed  in  (dear  type, 
(never  smaUer  than  snuill  pica),  and  -on  nnglazed  paper.^* 
The  ruU's  of  the  different  Circuit  Courts  of  Ai)})eals  have  cer- 
tain dill'ereiit  reiiidatious  \\}Mm  this  subject. ^^  Xo  printed  ar- 
iriiiiieut  will  be  received  after  the  oral  argument  begins  oi'  after 
a  ease  has  beeu  subuiitted,  except  upou  leave  granted  in  o[)eii 
court  after  notice  to  opposing  counsel.^®  When  there  is  no 
appearance  for  tlu'  ]ilaintitf  in  eri-or  wlxn  the  ease  is 
called  for  argumeut,  the  defendant  may  have  him  called  and 
have  the  writ  of  error  or  appeal  dismissed,  or  may  open  the 
record  and  pray  for  an  affirmance. ^^  A  motion  to  set  aside  a 
judgment  of  affirmance  for  a  default,  which  would  otherwise 
be   excused,   will   be   denied    if  it   appears   that   the   judgment 


Fed.  381,  .38.3.  For  a  case  wlicrc 
the  coiirt  rofuscd  to  consider  an 
objection  in  the  aljsencc  of  tlio 
citation  to  tlie  pages  of  the  record 
sliowing  the  riilinj;;s  and  exceptions 
npon  tlie  sul)ject,  see  Northwestern 
S.  B.  &  Mfg.  Co.  V.  Great  T.alvcs  E. 
Works.   181    Fed.  38. 

20  See  Appendix,  infra.  For  a 
ciise  wliere  tlie  Couit  of  Appeals 
for  the  Ninth  Circuit  refused  to 
cuHHider  a  l)rief  signed  by  a  coun- 
sel not  admitted,  nor  (pialilied  for 
admission,  to  its  l)ar.  see  Piper  v. 
«  ashell,  C.  C.  A.,  .118  Fed.  lOt!). 
Deposit  in  the  mail  ten  days  be- 
fore the  argument  is  sufficient  if 
the  brief  is  duly  addressed.  Russo- 
<  hinew  Hank  v.  Nat.  Bank  of  Com- 
merce of  Seattle,  Wash.,  C.  C.  A., 
187    F.d.   80. 


21  Green  v.  Elbert,  137  U.  S.  61.5. 
34  L.  ed.  792:  Smith  v.  Simpson. 
C.  C.  A..  140  Fed.  712.  Yellow  Pop- 
lar Lumber  Co.  v.  Chapman.  173 
U.  S.  70.5,  a  petition  for  a  writ  of 
certiorari. 

22  Western  Union  Tel.  Co.  v.  \\\u- 
land,  C.  C.  A.,  1S2  Fed.  4<)3. 

23  See  Weems  v.  V.  S.,  217  U.  S. 
349.  54  L.  ed.  793. 

24  S.   C.   Rule   31. 

25  See  Appendix,  infra,. 

26  S.   C.    Pule  20. 

27  S.  C.  Rule  10:  Hunt  v.  P.lack 
burn,  127  U.  S.  774,  32  L.  cd.  323; 
Stevenson  v.  Barbour,  140  U.  S.  48. 
S-j  L.  ed.  338;  Boston  M,  Co.  v, 
Eagl<-  M.  Co.,  115  U.  S.  221,  29  L 
ed.  392. 
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must  be  affirmed  on  the  merits.^*  When  the  defeiKhint  in 
error  then  fails  to  appear,  the  court  may  proceed  to  hear  argu- 
ment on  the  [)art  of  (ho  plaintiff,  and  give  judgment  according 
to  the  right  of  the  cause. ^^  When  a  case  is  reached  and  no  ap- 
pearance is  entered  for  either  party,  the  case  is  dismissed  at  the 
cost  of  the  plaintiff.^"  A  printed  argument  tiled  on  behalf  of 
either  party  is  equivalent  to  an  appearance  on  his  bohalf.^^  In 
the  Supreme  Court  when  no  oral  argument  is  made  for  one  of 
the  parties,  only  one  counsel  will  be  heard  for  the  adverse  party. ''^ 
Otherwise,  each  party  is  entitled  to  be  heard  by  two  counsel  and 
no  more,  except  by  leave  of  the  court. ^^  Two  hours  on  each  side 
is  allowed  ou  the  argument  of  an  appeal  or  writ  of  error,  and  one 
li'iiii-  oil  the  argil iiicnt  of  a  motion.'*  By  leave  of  the  court  grant- 
ed before  the  argument  becins  more  time  mav  be  allowed.'^  The 
time  may  be  a})portioned  between  counsel  on  each  side  at  their 
discretiou ;  but  a  fair  opening  of  the  case  must  be  made  by  the 
party  having  the  opening  and  closing  arguments. ^^  The  plain- 
tiff in  error  or  appellant  is  entitled  to  open  and  conclude  the 
case.''  Where  there  are  cross-ajjpeals,  they  are  argued  to- 
gether as  one  ease,  and  the  plaintitf  below  has  the  right  to  open 
and  conclude  the  argument.'^  No  persons  not  appearing  in 
the  record  have  the  right  to  be  heard  on  an  appeal  or  writ  of 
crror.'^  but  the  trustee  of  a  bankrupt  may  be  heard,  as  well 
as  the  bankrupt,  on  a  writ  of  error  brought  by  the  bankrupt  of 
which  the  trustee  is  entitled  to  the  benefit.*"  Wiiere  two  cases 
in\-olve  the  same  question   the  appellate  court  may  direci   that 

28'rn-at    V.    .IcMiisoii.     131     U.    S.  36  s.   ('.    Rule   22:    C.    C.    A.    |{ulc 

<xxxv.    2.}    J>.   I'd.    l.U.  25. 

29  S.   C.  Rulo   17.  37.S.   V.    Rule   22;    CO.    A.    UuU' 

30  s.  C.   Iliil..   IS;  mpra,  §  512.  2.'5. 

31  S.    C.    Kill.'    20.  38  s.   ('.    Rule   22;    C.   C.    A.    Rule 

32  S.  (,'.  Kiilc  21  as  aiii(ii(lt<l  l)e-  25:  l>.  Ihicki  &  Son  L.  Co.  v.  All. 
'■•■riil.ri  II.  IS'.Cj.  150  I.  S.  7!.{:  l.iiiiihcr  Co.,  C.  C.  A..  93  Fed.  7G5. 
C.  C.   A.   Rule  24.  39  lliuiisoii   v.   Xixoii.   !•   Pet.  483. 

33  S.   C.    Rule   21;    C.  C.   A.    Rules  !•   L.  cd.  201:    f.  S.  v.   l>attersoii,   15 

24.  25.  Il,,v\.    10.   14    L.  ed.  578;  The  .Malicv. 
34.^.    (.    RiilcH    22    and    6;    C.    C.        lo    Wall.    41!>.    If)   L.   ed.    <M;:i.     Tlic 

A.    Rules  25  and   21.  W  illiain    Ha.iiley    v.    U.    S.,    5    Wall. 

35  .S.    C.    Rule   22:    C.   C.   A.    itule       .•{77,   IS    1..  e.l.  5S.S. 

25.  40  11111  V.  llanliiiji,    107   1".  S.  (i;!!. 

27    L.  ed.  4!t:i. 
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flu'V  he  nrnuctl  toiit'tluM-."*'  In  ;i  citst^  in  wliirli  llic  I  iiilcd 
Staltrs  ;»rr  parties,  t.lii'  t'oiirl  will  rnrciv  hear  t'.Minsc!  ciiiiilovcd 
bv  aiit'tluT  excrutivi-  (Icparlniciit  in  ui)ii(.sit  uui  (o  llic  Altdniey- 
cionrral  .t  liis  ri-prcsfiiiativi'.*^  Kxci'iH  ix'rliaps  in  ad- 
luiraltv,"  apju'llccs  who  lia\i'  pci'tcrttuj  n<.  cross-aiipcal  cannot 
U'  lu'anl  except  in  snpport  of  (lie  dcci'ce  lielow.  W'lici'c  a 
lH)ar(l  of  countv  i-oniinissiou(.'i\s  alone  bruughl  a  wril  ol  eri-(U- 
to  an  order  for  a  imui(l<niiti.'<  aii'ainst  them  and  llie  (derk  and 
treasurer  of  the  eoiintv,  who  did  not  jdiii  in  ihe  writ,  llie  hiard 
was  not  allowed  to  alK\iie  an  error  all'ectinn'  the  (dei'k  and  treas- 
\irer.  hut  not  the  hoard. *^  The  app(dlate  coiirl  may  refuse  to 
hear  aruumeni  in  support  of  a  writ  of  err(U'  in  a  criminal  case 
where  the  plaint  itf  in  error  has  put  himself  beyond  the  reach 
«>f  process  of  the  court  below.*®  "Xo  justice  or  jndgo  before 
whom  a  cause  or  question  shall  have  been  tried  or  heard  in  a 
Circuit  or  District  Court  shall  sit  in  the  trial  or  hearing  of 
sueh  cause  or  question  in  the  Circuit  Court  of  Ajipeals.''*''^ 
§  708.  Rehearings.  In  the  Supreme  (V)urt,  "A  petition 
for  rehearing  after  judgment  can  be  presented  only  at  tlie 
term  at  whieh  judgment  is  entered,  unless  by  special  leave 
irranted  during  the  term ;  and  must  be  printed  and  briefly 
and    distinctly    state    its   grounds,    and    be    supported    by    eer- 


41  Al.loiiiaii  V.  Bootli,  ]8  How. 
479,   35    L.    eel.    4(i5. 

42Tlie  CJray  .lackct,  5  Wall.  370. 
18   L.   ed.    (io3. 

*8  Irvine  v.  The  Ilcspcr.  122  V. 
S.  250.  .30  L.  ed.  1175;  Munson  S. 
S  Line  V.  Miiainaii  S.  S.  Co..  C.  C. 
.\..   1(17   Ked.  '.Iti(». 

MTl.e  Slavers.  2  Wall.  .383.  17 
L.  ed.  911  :  Tlie  Stephen  .Morgan,  94 
r.  S.  ")!•!).  24  L.  ed.  2(i(i :  Loudon 
V.  Taxinp  Dist.  of  .Shelhy  Coiuity, 
UM  f.  S.  771.  2ti  L.  ed.  023 :  (iaf,'e 
V.  Pnn;pelly.  llf)  f.  S.  4.")4,  29  L. 
ed.  449:  O'.Xeil  v.  Woleott  .Min.  Co., 
C.  C.  A.,  174  Fed.  527.  Cross-errors 
cunnot  Ik?  presented  by  a  party  who 
ii  neither  plainfilT  in  error  nor  ap- 
p«dlant.  Midland  Valley  R.  Co.  v. 
Fiilpham.   181    Fod.   91. 

46  Cherokee     County     Comrs'     v. 


Wilson,  109  U.  S.  62],  27  L.  ed. 
10.53.  See  Indiana  So.  R.  Co.  v. 
Liverpool.  L.  &  G.  Ins.  Co.,  10!)  C. 
S.   1()8,  27   L.  ed.   895. 

46  Smith  V.  U.  S.,  94  V.  S.  97.  24 
L.  ed.  32.  On  an  appeal  fioui  an 
order  upon  a  petition  for  the  writ 
of  habeas  corpus,  where  the  peti- 
tioner had  in  puisuancc  of  tlie  or- 
der been  i)laeed  without  the  juris- 
diction of  the  court  and  of  the 
Cnited  States,  the  Supreme  Court 
dismissed  the  \^^it  without  an  e\- 
;un illation  into  its  merits,  ('heion;.; 
Al  .Moy  V.  U.  S.,  113  V.  S.  216,  28 
L.  ed.  983. 

47  26  St.  at  L.  826,  §  4:  Am.  Con- 
struction Co.  V.  Jacksonville.  1".  & 
K.  R.  Co.,  148  U.  S.  372.  37  L.  ed.. 
486:  Morgan  v.  Dillingham  174  C 
S.    153.  43  L.  ed.  930,  infra,   g   711.. 
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tiiicate  of  counsel;  and  Avill  not  be  granted,  or  permitted  (0 
be  argned.  nuless  a  justice  who  concurred  in  the  judgment  de- 
sires it.  and  a  majority  of  the  court  so  determines."^  The 
practice  in  the  Circuit  Court  of  A])peals  is  substantially  the 
same  ;^  but.  in  some  of  the  circuits,  the  time  of  filing  the  peti- 
tion is  limited  to  thirty  days  or  a  month  after  the  entry  of 
the  judgment  or  the  receipt  by  the  clerk  of  the  printed  opin- 
ion, and  in  the  Fifth  Circuit  twenty  days.^  Xo  rehearing 
or  reargument  will  l)e  allowed  when  not  applied  for  till  after 
the  term  at  which  a  cause  is  decided,  unless  by  special  leave 
of  the  court  granted  during  the  term*.  Xor,  at  least  in  an 
eqiiity  case,  after  the  cause  has  been  remitted  to  the  court  be- 
low,® unless  the  mandate  has  been  recalled.^  Where  the  rule 
required  mandates  to  be  retained  a  specified  time  after  the 
decision,  it  was  held  that  a  motion  for  a  reargument  would 
not  be  entertained  after  that  time,  unless  it  was  shown  that 
counsel  were  not  notified  of  the  decision  or  that  the  grounds 
of  the  motion  could  not  have  been  easily  ascertained  within- 
the  time.''^  Kor,  after  the  decision  of  any  case,  unless  a  jus- 
tice who  concurred  in  the  decision  moves  for  a  rehearing, 
even  if  the  court  was  equally  divided,®  and  not  then  unless  the 


§  708.      18.   C.   Rule  3(i. 

2C.   C.   A.   Eiile  29. 

8  See    infra,    appendix. 

4  Hudson  V.  Guestier,  7  Cranch. 
1,  3  L.  ed.  249;  Bushnell  v.  Crooke 
Min.  &  Sm.  Co..  150  U.  S.  82,  37 
L.  ed.  1007:  Williams  v.  Conger, 
]31  U.  S.  390,  33  L.  ed.  201  :  S. 
C.  Rule  30;  C.  C.  A.  Rule  29. 
Kirclil)erger  v.  American  Acety- 
lene Burner  Co.,  C.  C.  A.,  142  Fed. 
IfiO.  Where  tlie  Circuit  dnwi  n\ 
Appeals  rule  required  that  flic  pe- 
tition for  a  rehearing  he  lihd  with- 
in tiiirty  days  afti-r  flie  opinidn  was 
filed,  it  was  held  that  the  rule 
should    not    he    enforced    thereafter 

when    an    aiithiuity.   u| which    Ihe 

decision  was  based  iiad  liecu  re- 
versed during  the  same  term.  I  ni- 
typc  Co.  V.  Long.  C.  C.  A.,  14!»  I'.d. 
196. 


5  Browder  v.  McArthur,  7  Wheat. 
58,  5  L.  ed.  397:  Sibhald  v.  C.  S., 
12  Pet.  488,  9  L.  ed.  11G7:  ^V■ashing- 
ton  Bridge  Co.  v.  Stewart,  3  How. 
413.  11  L.  ed.  658;  Peck  v.  Sander- 
son,   18  How.   42.   15  L.  ed.  202. 

6  Killian    v.    l^hhiiighaus.     111     ['. 
S.    798,    28    L.    ed.    593;    AV    parte 
Crenshaw.    15    Pet.    119,    10    ]j.    ed 
(iS2:    C.  S.  V.  Gomez,  23  How.  320, 
HI    L.    ed.    5.V2. 

7('rahti-ee  v.  McC  inla in.  C.  ('.  A.. 
t)ii    Vt'(\.    1. 

8  1!riiwii  V.  Aspden.  14  How.  25. 
I  •  I.,  ed.  311  :  U.  R.  V.  Knight.  1 
niaek.  4.SS.  17  L.  (-d.  80;  Puhlie 
Sehddl.s  V.  Walker.  9  \\'all.  (i();i.  ill 
1-.  ed.  ((50:  Shicvcport  \'.  Holmes. 
125  r.  S.  (IIM,  3  1  !..  ed.  H54;  S.  C. 
Huh'   3(1:    C.   C.   A.    Kule  29. 
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prop-.sition  n"cfiv,>s  tlio  supinu-t  of  a  iiinjorily  of  tli.'  conrt.^ 
Tlu'  proprr  praolicr  for  a  partv  who  desires  a  rclieariiiii  in  llie 
v*<in>ivino  Court  is  to  sulniiit  wiihoul  armiinciit  a  l>ricf  prinhMl 
netition  or  suggest itui  of  ilic  points  thoiitiiit  important  which 
must  1h'  supported  l>y  the  eertitieate  of  coiiiisel  that  in  his 
opinion  the  pftiriou  is  well  fouii(le(l  and  is  not  made  for  the 
purpose  of  delay.'"  If  upon  siu-h  petitioner's  suggestion,  any 
jn.li:v  wh.i  eom-urr.'d  in  the  decision  thinks  proper  to  move  for 
a  relieariui;,  the  motion  will  he  considered."  Otherwise  the 
motion  will  i)e  denied  as  t)f  course,  excej)!  in  the  Circnit  Court 
of  .Vppeais  for  tlie  Seventh  Circuit. ^^  Xo  repl^  to  the  appli- 
eation  is  allowed  to  the  other  side;  nor  does  the  court  usually 
write  an  opini.m   when  the  petition   is  denied.^*      It  has  been 


SAinlil.T  V.  Whippl.-.  2:\  Wall. 
278.  23  I-.  »'<1.  I'^T.  X't'iy  ran-ly 
tlion  mik'ss  iiii  iinportant  constitu- 
tional tiiiostion  is  involved.  Shreve- 
port    V.    Holmes,    125    U.    S.    694. 

10  S.  ('.  l^iile  30;  C.  C.  A.  Rule 
2!i:  Hinds  v.  Keith.  C.  C.  A.,  57 
1-ed.  10:  U.  S.  V.  The  Dago,  C.  C. 
A.,  ^y^  Fed.  182;  Gregory  v.  Pike, 
C.  f.  A..  ti7  I'^ed.  837;  supra,  §  4-15. 
For  a  form,  see  New  Orleans  v. 
WttlkiT.  17fi  U.  S.  92,  44  L.  ed.  385. 

11  Public  Schools  V.  Walker,  9 
Wall.    (!03,    19    L.    ed.    C50. 

12  It. id. 

13(,.  V.  A.  Rule  7th  Ct.  29;  See 
Appendix. 

14  Amid,  r  V.  Whipple,  23  Wall. 
278,  23  L.  ed.  127.  If  the  hearing 
in  the  appellate  court  was  nn  an 
imperfect  record,  and  a  large  part 
of  tiie  material  evidence  which  was 
l)efore  tiie  court  l)elow  was  omitted 
from  the  transeri])t.  and  there 
was  no  laches  on  the  part  of  the 
appellee  in  failing  to  examine  and 
perfect  the  record  before  the 
licaring.  a  strong  ease  for  a  ro- 
iMSUmont  is  presented.  Amtjler 
V.  Wliippl.-.  23  Wall.  278.  23  L.  ed. 
127.  A  rehearing  was  granted  on 
tlie  ground  that  the  decree  brought 


uj)  by  the  appeal  was  not  the  one 
recited  in  the  prayer  fur  an  appeal, 
but  one  rendered  subseciucntly 
thereto,  and  merely  in  execution 
of  it;  so  that  the  parties  might 
present  all  the  questions  which 
arose  both  on  the  original  tran- 
script and  upon  the  transcript  as 
corrected.  Chicago  &  V.  R.  Co.  v. 
Fosdick,  100  U.  S.  47,  80,  27  L. 
ed.  47,  59.  A  rehearing  was  refused 
wlien  the  ajiitlication  was  based  on 
the  ground  that  the  record  of  an- 
other suit,  the  decree  in  which  had 
not  been  pleaded  and  was  not  ren- 
dered upon  the  merits,  should  be 
embodied  in  the  transcript.  Mor- 
gan County  V.  Allen,  103  U.  S.  515, 
20  L.  ed.  504.  A  rehearing  will 
ordinarily  be  refused  when  asked 
ujjon  a  tlieory  inconsistent  with  the 
oriyinal  artiunient  and  not  tln'ii 
l)iesented.  Merriman  v.  Chicago  & 
E.  1.  R.  Co.,  C.  C.  A.,  00  Fed.  003; 
Reeee  Folding  Mach.  Co.  v.  Fen- 
wick,    C   C.   A,   140    Fed   2S7,  292 

A  rehearing  will  not  be  granted 
merely  because  the  case  is  one  of 
importance.  Canfield  v.  V.  S.,  C. 
C.  A.,  GO  Fed.  101.  And  very  rare- 
ly a  Circuit  Court  of  Ap])eals  in  a 
case  wliere   its  decision   is   not  final. 
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said  that  the  effect  of  granting  a  rehearing  is  to  make  the  cause 
stand  as  if  no  judgment  had  been  entered  in  the  court  of  re- 
view ;^^  but  an  equal  division  of  the  court  upon  a  rehearing  of 
a  judgment  of  reversal  results  in  a  reversal,  not  in  an  aflirni- 
anee.^^ 

§  709.  Further  proof  on  appeal.  On  an  appeal  in 
equity  no  new  evidence  can  be  taken  either  below  or  above  for 
the  consideration  of  the  appellate  court. ^  The  same  rule  ap- 
plies to  proceedings  on  writs  of  error  to  review  judgments  at 
common  law.  But,  it  has  been  said :  "An  appellate  court  may 
avail  itself  of  authentic  evidence  outside  of  the  record  before 
it  of  matters  occurring  since  the  decree  of  the  trial  court  when 
such  course  is  necessary  to  prevent  a  miscarriage  of  justice, 
to  avoid  a  useless  circuity  of  proceeding,  to  preserve  a  juris- 
diction lawfully  acquired,  or  to  protect  itself  from  imposition 
or  further  prosecution  of  litigation  where  the  controversy  be- 
tween the  parties  has  been  settled,  or  for  other  reasons  has 
ceased  to  exist. "^  Documentary  evidence  of  a  decree  of  a 
State  court,  which  was  res  adjudicata,  was  admitted  in  evi- 
dence by  a  Circuit  Court  of  x\ppeals  upon  an  appeal  from  a 
decree  in  eciuity.^  A  certiorari  may  issue  to  bring  before  the 
court  of  review,  subsequent  proceedings  in  the  court  of  first 
instance  that  affect  a  judgment  or  decree,  from  which  an  ap- 

Texas    &    Pac.   Ry.    Co.    v.    Gentry,  1,   24  L.   od.  347:    Boone  v.   Chiles, 

C.  C.  A.,  57  F<h1.  422.     A  reliearinc;  10  Pet.  177,  9  L.  od.  .388. 

will    not    be    granted    because    the  2  rvi,]<r,.    v.    Manker     (C.    C.    A.),. 

.•..urt    inisonotod    testimony    in    its  132   Fed.  f)!)!).  001.   per  Hook.  C.  J. 

opinion,    where    such    misquotation  ^  Ibid.      W  liere    a    material    doou- 

di<i  not  adVct  the  result.    T..rrent  v.  ment     had     been     admitted,     which 

Duluth  Lumber  Co.,  32  Fed.  229.    A  ^^'^    complainant-appellant,    through 

appeal      cannot     be  oversight,  had  failed  to  oder  in  ev,- 

dcMce  below,  the  case  was  reniandcd 


rehearing     on 

grante<l  for  newly  discovered  evi- 
dence. Maxwell  Land  Grant  Case, 
122  U.   S.   .30.1,  30  L.  ed.    1211. 


with  instructions  that  the  bill  be 
dismissed  unless  he  pays  the  costs 
in    both    courts    within    sixtv    days 


16  Hook  V.  Mercantile  Tr.  Co.,   C.       ^^^^,,  ^,^,,,^^j^  ^^^  ^,,^.  ^^,„.^  ^f    '^^.^^  / 


C.    A..    95    Fed.    41. 


stance   his   further   jjroofs  upon   this 


lecjarmichael    v.    Kberle,    177    U.  ,|,„.st  ion.  whereupon  the  case  should 

R.  03.  44   I,,  cd.  0,2.  1„,   iciipcned   for  a   rehearing   in   tlic 

§   709.     1  llolmr's  V.  Trout,  7    P<-t.  ,.ourt     h.hiw     to     the     extent     that 

171,  8  L.  cd.  047;   Mitcliell  v.  L'.  S.,  <(niity    might     require.      St.    Clairo 

9.    Pet.    711.    9    L.    ed.    283;    Pacific  laundry   (  o.   v.   liiion   Jack  Co..  C. 

R.  Co.  of  Mo.  V.  Ketchum,  95  U.  S.  C.  A.,  184  Fed.  989. 


j^au 
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noal  is  tnkm.*  In  ilic  Sn|.rriii<>  (\.iirt  tli(>  followin'-  v\\\o 
pivvaiU:  "I-  li>  :>11  <">^»'^  wIhtc  I'lirllicr  proof  is  ..rdcrcd  hy 
tho  oMirt.  the  tli'posilious  which  iiuiv  Itc  tiikcu  shall  he  hy  ii 
voimuissicii,  to  he  IssihmI  I'l-oin  this  coui't,  or  Iroiii  any  district 
i^ourt  of  thi"  I'liitod  Sialcs.  '_'.  In  all  cases  of  admiralty  autl 
umritiiiio  jurisdiction,  whore  new  evidence  shall  he  adniiss- 
ihle  in  this  i-onrt.  th(>  evid(Mic(^  1)V  testimony  of  wiliicsses  shall 
l)p  taken  nnder  a  commission  to  he  issned  from  this  court,  or 
from  any  district  eonrt  of  the  United  States,  under  the  direc- 
tion of  anv  jiitige  thereof;  and  no  such  commission  shall  issue 
hut  upon  interroiratories,  to  he  tiled  hy  the  party  api)lying  for 
the  commission,  and  notice  to  the  opposite  ])arty  or  his  agent 
or  attorncv,  accomjtanied  with  a  copy  of  the  interrogatories  so 
tiled,  to  tile  cross-interrogatories  within  twenty  days  from  the 
service  of  such  notice:  Provided,  however,  that  nothing  in 
this  rule  shall  prevent  any  ]iarty  from  giving  oral  testimony 
in  open  court  in  cases  where  hy  lay  it  is  admisslhle.''^  The 
Admiralty  Kules  of  the  Circuit  Court  of  Appeals  in  the 
Second,^  Sixth,'  and  Xinth®  Circuits,  provide  for  the  taking 
of  additional  testimony  in  admiralty  only  hy  leave  of  the 
court,  and  hy  de])Osition  only,  and  regulate  the  practice  upon 
the  suhject.®  On  an  appeal  from  a  decree  in  admiralty  in  a 
prize  case,  further  proof  may  be  received  hy  the  order  of  the 
appellate  court. ^°  It  is  the  practice  of  the  Supreme  Court  in 
l>rize  cases  to  hear  the  cause  in  the  first  instance  upon  the  evi- 
<leuce  transmitted  from  the  court  below;  and  then  to  decide 
upon  that  evidence  whether  it  is  proper  to  allow  further* 
proof.^*     Further   proof   cannot   be    admitted   until    the   cause 


4  llartun  v.  rdit,  7  Crancli,  288, 
3  L.  ed.   347. 

6S.  C.  Rule  12. 

e.Adm.  C.  C.  A.  Rule,  Second  Ct., 
VIII.:    infra.  ai)fit'ndix. 

7C.  C.  A..  Sixth  Ct..  Rnlo  •^-y■  in- 
fra, appendix. 

8Adm.  Rule.  Ninth  Ct.,  VITL,  in- 
fra, appendix. 

9  The  Stonington,  2.5  Fed.  021: 
The  Gypsum  King,  C.  C.  A.  172 
Fed.  1022:  The  Philnd.-lphian,  C.  C. 
A..  Firnt  Ct..  00  T.d.  423.  9  C.  C. 
A.,  54;   The  Njack,  C.  C.  A.,  Sev- 


entli    Ct.,    190    Fed.    383,    387.      See 
§  o02.  supra. 

10  The  Lady  Pii<e,  21  Wall.  1,  22 
L.  od.  490 ;  The  Samuel,  1  Wheat. 
0,  4  L.  ed.  23;  The  Mary,  8  Crancli, 
388.  3  L.  ed.  .>99 :  The  Adeline,  0 
Cranch,  244.  3  L.  ed.  710;  Tlic  Ata- 
ianta,  3  Wheat.  409,  4  L.  ed.  422, 
supra,  §  .592. 

11  Tlie  London  Packet,  2  Wheat. 
.".71,  4  L.  ed.  2()4.  An  ni-(hr  for 
further  proof  is  always  made  with 
extreme  caution,  and  only  whei-e  the 
ends    of    justice    clearly    require    it. 
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is  heard,  but  whore  upon  the  opening  it  appears  to  be  a  ease 
for  further  proof,  further  proof  may  be  admitted  immediate- 
ly, unless  it  appears  that  the  other  party  should  be  allowed  to 
produce  further  proof  also.^^  In  a  jirize  cause  the  captors 
are  competent  witnesses  upon  an  order  for  further  proof,  where 


The  Gray  Jacket,  5  Wall.  342,  18 
L.  ed.  G4G.  Upon  a  motion  for  fur- 
ther proof  in  the  appellate  court, 
some  excuse  satisfactory  to  the 
court  should  be  shown  for  the  fail- 
ure to  offer  the  proof  in  the  court 
below.  The  Mabey,  10  Wall.  419, 
19  L.  ed.  963;  The  Beeche  Dene  (C. 
C.  A.),  55  Fed.  52fi;  Red  Eiver  Line 
V.  Cheatham,  GO  Fed.  517:  Re  Haw- 
kins, 147  U.  S.  486,  37  L.  ed.  251  ; 
supra,  §  592.  Where  the  evidence 
as  it  stood  was  not  in  tlie  opinion 
of  the  court  susceptible  of  any  sat- 
isfactory explanation  by  the  party 
desiring  an  order  for  further  proof, 
the  order  was  refused.  The  Hazard 
V.  Campbell,  9  Cranch,  205,  3  L.  ed. 
70G.  Where  the  court  looked  into 
the  further  proof  offered,  and  on 
comparing  it  with  the  evidence  al- 
ready in  the  case  was  of  the  opin- 
ion that  it  would  be  totally  incom- 
petent to  make  out  a  title  in  the 
party,  his  application  for  further 
proof  was  rejected.  The  Euphrates, 
8  Cranch,  385,  3  L.  ed.  598.  The 
sujiprcssion  of  jiapers.  where  it  a])- 
peaers  to  have  been  intentional  and 
fraudulent  and  attended  with  other 
fiiispicious  circumstances,  is  jjood 
cause  for  refusinjr  further  proof; 
but  where  the  suppression  appears 
to  1)6  owin<(  to  accident  or  mistake, 
and  no  otiier  suspicious  circum- 
stances appear  in  tlie  case,  further 
proof  may  be  allowed,  'j'lie  St.  Law- 
rence. 8  Crjinrh.  4:54.  3  I.,  ed.  til."): 
■J  be  Fortuna.  2  Wheat.  Kil.  4  i>.  ed. 
209:  The  Fortiina,  3  Wheat.  2.3G, 
4  L.  ed.  379.     The  claimant  forfeits 


all  right  to  offer  further  proof  by 
a  guilty  concealment  of  the  same 
in  his  first  affidavit  and  claim.  The 
Gray  Jacket,  5  Wall.  342,  18  L. 
ed.  646.  Further  proof  will  usu- 
ally be  ordered  by  the  Supreme 
Court  in  a  prize  cause,  where  the 
national  character  and  proprietary 
interest  of  goods  recaptured  do  not 
distinctlj-  appear.  The  Adeline.  & 
Cranch,  244,  3  L.  ed.  719;  The  Ata- 
lanta.  3  Wheat.  409.  4  L.  ed.  422. 
Affidavits  to  be  used  as  further 
proof  in  a  prize  cause  are  usually 
taken  by  commission.  The  London 
Packet,  2  Wheat.  371.  4  L.  ed.  2G4. 
On  further  proof  the  affidavit  of  the 
claimant  is  indispensably  neces 
sary.  The  Venus,  5  Wheat.  127.  5 
L.  ed.  50.  Where  affidavits  were 
presented  to  show  that  the  testi- 
mony of  witnesses  on  which  the  de- 
cree was  rendered  was  obtained  by 
a  corrupt  agreement  to  pay  them 
monev,  of  which  the  appellant  had 
no  knowledge  at  the  time  of  the 
trial :  a  commission  was  ordered  to 
take  the  testimony  of  those  wit- 
ness<'s.  The  Westerii  ^rorte|)olis,  12 
Wall.  389,  20  L.  ed.  394.  Where 
an  order  for  further  proof  is  maile, 
and  the  party  disobeys  the  injunc- 
tions or  neglects  to  comply  with 
them,  a  court  of  prize  will  usually 
consider  such  neglect  as  contumacy, 
which  leads  to  j)i-esumptions  fatal 
to  liis  claiins.  The  i,a  Nereyda,  8 
W  hr;it.    lOS.   5    L.   ed.   574. 

12  1  h,.  \-,„us,  1    Wlieat.   112.  4   L. 
.(1.  49. 


053S  wiciTs  or  frkor  axp  .xrrKAT.s.  [§  TlO 

th«'  luMiofit  of  it  o\t(>nilc»l  I"  l'"lli  intrtics.^*  A  socond  ovdcr 
for  furiluM*  proof  iiiav  !>»'  iii;i(l(>  wlicii  tlio  furthor  ]>ro()f  fiir- 
iiisljc.l  in  olKHlitMico  to  iln'  lirsl  order  is  not  s:itisf;iclorv.^* 
I'pon  an  nitjM'al  from  tlio  deportation  order  liy  a  I'nitecl  States 
Coinniissioiier.  tiie  ease  is  heard  dc  iioro}^  The  reservation 
of  a  riiilii  to  reopen  a  ease,^®  when  nia(h'  in  th(>  court  helow, 
iloos  not   extend   to   ilie  court  of  review. 

^  710.  Amendments  in  court  of  review.  V>y  consent  of 
ilie  parlies,  the  |)leadiniis  niav  be  amended  in  the  eonrt  of 
review  so  as  to  cure  a  defective  allegation  of  citizenship/  In 
an  extraordinary  case,  an  appellate  court  might  allow  an 
anien<lnient  of  the   pleadings.* 

§  711.  Decisions  on  writs  of  error  and  appeals.  On 
proceedings  upon  a  wi-it  o  terror  to  a  State  Court  or  to  review 
the  final  judgments  or  decrees  of  the  Supreme  Court  of  tJie 
Territory  of  Hawaii,  the  Supreme  (^)urt  may  reverse,  modify, 
or  affirm  the  judgment  or  decree  below;  and  has  discretionary 
power  to  award  execution,  or  remand  the  case  to  the  court  to 
which  the  writ  of  error  issued.^  The  Supreme  Court  or  a 
Circuit  Court  of  Appeals  may  alhrm,  modify  or  reverse  any 
judgment,  decree  or  order  of  a  District  Court,  lawfully  brought 
before  it  for  review,  or  may  direct  such  judgment,  decree,  or 
order  to  be  rendered,  or  such  further  proceedings  to  be  had  by 
the  inferior  court,  as  the  justice  of  the  case  may  require.^ 
Neither  the  Supreme  Court  nor,  it  seems,  a  Circuit  Court  of 
Api)eals  has  power  to  issue  execution  in  a  cause  brought  up 
from  a  District  Court,  but  must  send  a  special  mandate  to  the 
inferior   court    to   ward    execution    thereupon.'*     Whenever   on 

»3Tl,e   Anne.  3   Wheat.  435,   4  L.       v.  Prunty    (C.  C.  A.),   133  Fed.   13, 

>,\.  428.  17.      See  supra.   §   215. 

"The   Frances,  8   Crancli.  348,   3  2  Jones   v.   Meelian,    175    U.    S.    1, 

I.,   ed.   585.  29,  44  L.  ed.  49.  fiO.     .S'l/pra,  §  215. 

15  r.  8.  y.  Lee.  184  Fed.  (551.  §  711.     i  Judicial  Code  §  237,  30 

16  Alexander  v.  Redmond,  C.  C.  St.  at  L.  1087.  re-enacting  U.  S. 
A..   180  Fed.  92.  R.  S.,  §  709. 

§710.       1  Fletcher     v.     Peck.     6  2Jud.  Code.  §  246. 

Cranch.  87,  3  L.  ed.  162;    Kennedy  3  U.    S.    R.   S..    §    701;    26    St.    at 

V.   Georgia   State   Bank,   8   Howard,  L.  829,  §§  10,  11. 

586.    12    L.   ed.   1209;    Fitchburg   R.  4  r.  S.  R.  S.,  §  701;   26  St.  at  L. 

Co.   V.   Nichols    (C.  C.  A.),  85   Fed.  829,  §§  10,  11. 
8<i9;   Kansas  Citv  Southern  Rv,  Co. 
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appeal  or  writ  of  error,  or  otherwise,  a  case  coming  directly 
from  a  District  Court  is  reviewed  or  determined  in  the  Su- 
preme Court,  the  cause  must  be  remanded  to  the  proper  Dis- 
trict Court,  for  further  proceedings  to  be  taken  inpurs  uance 
of  such  determination.  Whenever  on  appeal  or  writ  of  error, 
or  otherwise,  a  case  coming  from  a  Circuit  Court  of  Appeals  is 
reviewed  and  determined  in  the  Supreme  Court,  the  cause  must 
be  remanded  to  the  proper  District  Court  for  further  proceed- 
ings in  pursuance  of  such  determination.  Whenever  on  appeal 
or  writ  of  error,  or  otherwise,  a  case  coming  from  a  District 
Court  is  reviewed  and  determined  in  a  Circuit  Court  of  Ap- 
peals, in  a  case  in  which  the  decision  of  the  Circuit  Court  of 
Appeals  is  final,  the  cause  must  be  remanded  to  such  District 
Court  for  further  proceedings  to  be  taken  in  pursuance  of  such 
decision.  The  same  rules  apply  to  the  review  by  the  Supreme 
Court  of  the  final  judgiuents  and  decrees  of  the  Circuit  Court 
of  Appeal  of  the  District  of  Columbia*  and  of  the  Supreme 
Court  and  the  United  States  District  Court  of  Porto  Rico,^  and 
of  the  Philippines/"  and  to  the  review  by  the  Supreme  Court 
and  the  Circuit  Court  of  Appeals  in  the  Xinth  Circuit  of  the 
final  judgments  and  decrees  of  the  District  Court  of  the  Dis- 
trict of  Alaska,"  and  of  the  United  States  District  Court  for 
Hawaii. ^^  and  to  the  review  by  the  Circuit  Court  of  Appeals 
for  the  Xinth  Circuit  of  the  final  judgments  and  decrees  of  the 
United  States  Court  for  China. ^^  Xo  judge  before  whom  a 
cause  or  question  has  been  tried  or  heard  in  a  District  Court 
can  sit  on  the  trial  or  hearing  of  such  cause  or  question  in  the 
Circuit  Court  of  Appeals."  When  the  only  foundation  of  its 
jurisdiction  is  that  the  a])pellant  or  j)];iiiitifF  in  error  is  a  cor- 
poration ('bartered  by  the  United  States,  the  Supreme  Court 
goes  no  fni-ther  tlian  to  in(iuiro  whether  a  plain  error  a})pears.^^ 
It  has  been  said  to  l)e  the  duty  of  an  intermediate  appellate 

52(5  St.  at  L.  820.   §   10.  13  Ihid.  tj   i:il. 

8  20  St.  at  L.  829,  §  10.  H  ibid.  §  120,  n'-.-iiacting  §  .3  of 
7  26  St.  at  L.  82J),  §  ]0.  the  Evart  Act,  28  St.  at  L.  (!(5fl. 
SJu.l.   Code.   §§   249.   250;  36   St.       S<'c     Roxford     v.     nrunswick-Halke 

at  1..    1087.  C  ollciidcr  Co..  228   V.  S.  .3.30.  .J7   L. 

9  Ihid,  §§  244,  249.  ed.  — .  and  §§  — ,  .^iiinn. 

10  Ihid.  §§  248,  240.  15  Texas  &  Pac.  Ry.  Co.  v.  Howell, 

11  Ihid.    §^    247.   240.    134.  224    V.  S.  .577.  50   L.  ed.  802. 

12  Ihid,  §§  238,  249. 


2:ao 


>vinTs  iiv  i.i;i;»>i;  an'o  mm'kals. 


[^  Til 


iHiurt.  wlu-ii  ri'voisiuii-  n  juiliiiiu'iit,  to  ]):iss  on  all  \\\v  cri-ors 
that  Imvo  Ihtu  assiiincd.  ]>rovitl('(l.  al  least,  lliat  lln'V  arc  not 
ooiistitMtional  qncstions.   in  ord.-i-  to  avoid   dii|ilirat(>  appeals. 

Where  the  a|>l>ellate  <-onrt  is  e<piall,v  divided,  the  judiiiiient 
or  decroo  ot"  the  eoiirl  helow  is  alliniied  upon  the  point  as  to 
which  thoro  i.s  a  division.^''  and  nsnallv  without  any  opinion.^' 
In  siieh  a  ease  the  appellate  court  cannot  change  the  decree  of 
the  court  helow  in  any  respect;  nor  exercise  any  discretionary 
power  to  aUow  interest  on  the  athnnance.^^  lu  case  of  a  divi- 
sion, tlie  appellate^  court  will  usually  hand  down  no  opinion  ;''° 
ami  the  (ItM'ision  is  not  to  he  considered  as  settling  any  prin- 
ciple.^* in  e<'ii('ral.  the  appellate  court,  when  reversing  a  judg- 
ineiit  at  common  law,  will  order  a  new  trial,^^  and  when  re- 
versing a  decree  in  eqnity  oi-  admiralty,  will  direct  the  entry 
of  a  decree  helow  tinally  disposing  of  the  matters  in  litiga- 
tion.^'   lint  where  a  suit  in  eqnity  is  decided  upon  an  erroneous 


16  William  \V.  Bierce,  Limited  v. 
Wat.Tliuvisc.  219  U.  S.  320,  55  L. 
<?d.  237. 

"Tho  AntHopc.  10  Wlioat.  G6, 
0  L.  cd.  20S:  Washington  Bridge 
Co.  V.  Stewart,  3  How.  413.  11  L. 
cd.  G58;  Holmes  v.  Jennison.  14  Pet. 
540.  10  L.  ed.  579.  But  see  Car- 
Tiiiciiael  V.  Eberle,  177  U.  S.  63.  44 
L.  ed.  672;   supra,  §   709. 

ISITertz  V.  Woodman.  218  U.  S. 
20.1.   .-)4   L.   ed.    1001. 

19  1 1  cm  men  way  v.  Fisher,  20  How. 
2.15.   15   1..  fd.  709. 

20  JU-nton  V.  Woolsey.  12  Pet.  27, 
9   L.  ed.  987. 

21  Etting  V.  Bank  of  I'.  S.,  1  I 
Wheat.  59.  6  L.  ed.  410;  Hanifon  v. 
Armitage.  117  Fed.  845;  Westluis  v. 
Union  Tr.  Co.  of  St.  Louis,  C.  C.  A., 
168  Fed.  617.  A  decision  of  an  in- 
ferior court  does  not  bind  a  court 
of  appellate  jurisdiction.  U.  S.  v. 
Stone  &^  Downer  Co.,  C.  C.  A.,  175 
Fed.  33,  35.  Unless  the  court  of 
review  affirms  a  judgment  "on  the 
opinion  helow."  there  is  no  presump- 
tion   that    it   approved   of   the    rea- 


soning of  sucli  court,  although  it 
afiirmed  its  judgment.  Victor  Talk- 
ing Mach.  Co.  V.  Hoschke,  C.  C.  A., 
18S  Fed.  326. 

22  Hudson  V.  Guestier,  6  Cranch, 
281 ;  Exchange  Nat.  Bank  v.  Third 
Nat.  Bank,  112  U.  S.  276,  28  L.  ed. 
722;  Little  Miami  &  C.  &  X.  R.  Co." 
V.  U.  S.,  108  U.  S.  277,  27  L.  ed. 
724.  In  a  criminal  case,  where  the 
only  error  is  in  the  sentence  and 
judgment,  the  coxu-t  of  review  may 
fitiier  impose  the  lawful  sentence 
and  enter  judgment  accordingly  or 
transmit  the  case  to  the  court  be- 
low, with  instructions  so  to  do. 
Whitworth  V.  U.  S.  (C.  C.  A.),  114 
Fed.  302. 

23Blease  v.  Garlington.  92  U.  S. 
I.  23  L.  ed.  521;  Penhallow  v. 
Doane,  3  Dallas,  54,  1  L.  ed.  507; 
WicklifTe  v.  Owings.  17  How.  47, 
15  L.  ed.  44;  Harrison  v.  Clarke, 
C.  C.  A.,  182  Fed.  765.  767.  In 
an  extraordinary  case  the  Supreme 
Court  reversed  a  decree  without 
passing  on  the  merits,  with  instruc 
tions  to  refer  the  case  to  a  master 
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theorv,  and  all  the  evidence  does  not  appear  to  have  been  taken, 
the  decree  ma}-  be  reversed  upon  the  court's  own  motion  with 
a  direction  for  a  rehearing  and  leave  to  oli'er  additional  evi- 
dence.^* A  new  hearing  will  not  be  ordered  where  evidence 
was  erroneously  admitted  on  a  hearing  in  equity,  or  on  a  trial 
before  a  judge  without  a  jury;  but  the  appellate  court  will 
render  such  judguicnt  in  the  case  as  may  be  proper.^^  Where 
a  judgment  or  decree  is  reversed  for  want  of  jurisdiction,  the 
appellate  court  will  usually  direct  the  entry  of  a  judgment 
or  decree  of  dismissal, ^^  or  in  a  case  originally  brought  in  a 
State  court  will  direct  a  remand,  even  if  it  has  been  stipulated 
that  the  ease  shall  abide  the  decision  of  another  appeal.'^'  AVhere 
all  the  facts  have  been  determined  by  a  special  verdict,  a  case 
:stated,  or  tindings  below,  and  the  judgment  is  reversed  because 
the  judgment  was  not  in  conformity  with  them,  the  ap})ellate 
court  nuiy  direct  tinal  judgment  to  be  entered  in  favor  of  the 
plaintiff  in  error  \\ithout  a  new  trial. ^^     Ov  it  has  been  held  it 

to    find     upon    a    certain    question.  A.),   148  Fed.  618:    Ajax   Forge  Co. 

€liicago.    M.    &    St.    P.    Ry.    Co.    v.  v.  Morden  Frog  &  Crossing  WorI<s. 

Tompkins,   176  U.  S.   167,  44  L.  ed.  C.   C.  A..   164  Fed.  843. 
417.      See   Estho  v.   Lear,   7   Peters,  26  Bingham  v.  Cabbot,  3  Dall.   10, 

130,    8.    L.    ed.    632;    U.    S.    v.    Gal-  1    L.    ed.   4!)1 ;    Grace   v.   Am.    Cent, 

b.aith,    22    Howard,    89,    96.    16    L.  Ins.   Co..    109    V.   S.   278,   27    L.   ed. 

ed.   321.   323;    Illinois   Cent.    R.   Co.  724;     P.ors    v.    Preston.    Ill     V.    S. 

V.  Illinois,  146  U.  S.  .387,  36  L.  ed.  252.  28  L.  ed.  419.      Hut  where  the 

1018:    U.  S.  V.  Rio  Grande  Dam   &  objection   was   first   taken    upon    the 

In-ig.  Co.,   184   U.  S.  416.  46    I,,  ed.  \\  lit    of   eridi.    and    it   appeared,    ai- 

619.  tli()U<iii  not  hy  direct  avernu'ut.  tiiat 

24  Estho  V.  Lear.  7  Peters,  130.  S  there  was  a  diversity  of  citizenship 
L.  ed.  632:  Illinois  Cent.  R.  Co.  v.  Ix^twcen  the  parties,  the  case  was 
niinois,  146  V.  S.  387,  36  L.  ed.  remanded  for  appropriate  action  by 
1018;    Peoria  Gas  &   El.   Co.  v.   Pe-  tlie   trial    court   with    permission    to 

oria,    200   U.    S.    48.   .50    L.    ed.    36.5:  grant     leave     to     amend.       Hunt     v. 

Westinghouse    Kl.    &     .Mfg.     Co.    v.  Howes   (C.  C.  A.),  74  Fed.  6.")7.     C/. 

Wagner  El.   &    .Mfg.   Co.,   22",   V.   S.  Kverhart  v.   Iluntsville  College,   120 

004.  56  L.  ed.   1222:    Barber  v.  Coit  V.   S.    223,    30    L.    e<I.    623.      As    to 

(C.  C.  A.),  118  Fed.  272:   Standard  costs  see  S  412  supra. 

Computing   Scale  Co.   v.   Cuinputing  27  l^yclei"   v.    Holt.    12H    ['.   S.   .52.'). 

Scale  Co.    ( C.  C.  A.).   14.')    Fed.  (i27.  32   L.  ed.  ry>\). 

25  Field  V.  r.  S..  9  Pet.  1S2.  9  28\ati(.niil  Mank  v.  Insurance 
L.  «',1.  94:  r.  S.  V.  King.  7  llnw.  Co..  9.')  C.  S.  (',73.  (179.  24  1..  eil. 
833.  854.  12  L.  ed.  934.  943:  How-  .-)(;3.  565;  Albn  v.  St.  Louis  Hank, 
ard  V.  Perrin.  200  V.  S.  71,  .50  L.  120  C.  S.  JO,  3U  1..  ed.  573;  Cleve- 
od.    374;    Ku/ek    v.    .Mugaha    (C.    C.  land    1.'.    M.    ( d.    v.    i;h..des,    121    V. 
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iMMV  riMiiit  till'  oasi'  to  ihi'  i-curi  lu'l^w  lor  :in  assossiiu'ut  ot 
ilainimcs.'®  W'lioiv  tlu>  only  error  in  ilio  rcroiul  was  an  omission 
to  pK'inl  tlu'  jnrisiliiMional  facts,  ihc  CinMiit  (\mrl  ..f  Appeals 
rrvorsod  \\\c  juiliiinont  at  conmion  law,  with  leave  to  the  plam- 
tilV  to  tile  an  aniendetl  pleadinii'  etirini;'  the  omission,  and  with 
a  (lireetion  to  tlu'  eonri  helow  to  tiw  the  ipieslioii  of  jiins- 
(lietitMi  alone,  if  issne  was  taken  tlieveii])on.  h_v  a  plea  in  ahatc- 
luont.^"  An  a|)pellale  e.mrt  cannot  modify  a  jndiinienv  npoii  a 
vcrdiet  bv  redneing  the  amount  of  daniaiies,  and  direct inp;  the 
eiitrv  of  a  jndii-nient  in  favor  of  the  defendant  in  error  for  the 
vedm'od  amount  of  damaizes."  Where  the  amount  of  damages 
is  excessive,  but  capahK'  of  correction  by  compiitation/^  as,  for 


S.  -ino.  30  L.  ed.  020;  I'^oit  Scott  v. 
Mii-kmaii.  112  V.  S.  150,  28  \..  od. 
030;  tiraliam  v.  Bayno.  IS  How. 
GO,  15  L.  ed.  205;  Baync  v.  V.  S., 
C.  C.  A.,  ins  Fed.  230.  T/.  Wallcer 
V.  Windsor  Nat.  P.anlv  (C.  C.  A.), 
50  Fed.  70;  Knijzlit  v.  Illinois  Cent. 
H.  Co..  C.  C.  A.,  180  Fed.  308;  Fell- 
man  V.  Royal  Ins.  Co.,  C.  C.  A.,  184 
Fed.  577.  But  see  St.  Louis  v.  W. 
I".  Tel.  Co.,  148  U.  S.  !)2,  37  L.  ed. 
380;  Miller  v.  Houston  City  St.  R. 
Co.  (C.  C.  A.),  55  Ved.  300;  Mundy 
V.  Stevens  (C.  C.  A.),  01  Fed.  77, 
SO;  Bierce  v.  Hutchins,  205  U.  S. 
340.  51  L.  ed.  828;  Slocum  v.  N. 
V.  l.if.-  Ins.  Co.,  228  U.  S.  304,  57 
L.  ed.  — .  'I'iiis  is  usually  done 
when  the  Supremo  Court  reverses 
a  judgment  of  the  Circuit  Court  of 
Appeals  ordering  a  now  trial.  Dclk 
V.  St.  Ix)uis  &  San  Francisco  R.  R. 
Co.,  220  U.  S.  580,  55  L.  ed.  590. 
Where  the  essential  and  ultimate 
facts  have  not  been  found  below, 
South  Chicago  Elevator  Co.  v. 
Cnited  Orain  Co..  C.  C.  A..  105  Fed. 
132;  Chicago,  R.  1.  &  P.  Ry.  Co. 
V.  Barrett,  C.  C.  A.,  ino  Fed.  118; 
and  there  is  not  sufficient  in  the 
record  to  justify  a  final  <lisi)osition 
of  tlie  case,  Exchange  Mut.  Life  Ins. 


Co.  V.  Warsaw- Will<inson  Co.,  C.  C. 
A..  1S5  Fed.  4S7;  tlu-  Circuit  Court 
of  Appeals  will  direct  a  now  trial. 
Wlu'ic  tiio  couit  bolow.  in  its  charge 
to  the  jury,  proceeded  on  an  errone- 
ous constrviction  of  a  statute,  upon 
which  the  action  was  based,  tlie 
couit  of  review  will  not  undoi-take 
to  dotorniine  tlio  case  on  tlio  ovi- 
denco  in  the  record,  l)ut  will  direct 
a  new  trial.  Union  Castle  Mail  S. 
S.  Co.  V.  Thomson,  C.  C.  A.,  190 
Fed.  536. 

29  Fisher  v.  Newark  City  Ice  Co. 
( C.  C.  A.).  02  Fed.  500,  containing 
an  argument  by  the  writer  citing 
cases  in  support  of  tliis  decision. 
It  was  held  otherwise,  in  an  action 
for  tort.  Farrar  v.  Wheeler  (C.  C. 
A.),    145   Fed.   482. 

30  Grand  Trunk  Western  Ry.  Co. 
V.  Roddick  (C.  C.  A.),  100  Fed. 
898.  See  Atchison.  T.  &  S.  F.  R. 
R.  Co.  V.  Gillilan.l.  C.  C.  A.  19,'J 
Fed.  008,  113  C.  C.  A..  4  70;  At- 
lantic Coast  Line  R.  Co.  v.  Wliilden, 
C.  C.  A.,  195  Fed.  203. 

31  Kciinon  v.  Gilmer,  131  U.  S. 
22.  33  L.  ed.  110. 

32  Van  Boskerck  v.  Torbert,  C.  C. 
A..  184  Fed.  419:  A.  J.  Muebel  Co. 
V.  Leaper,  C.  C.  A.,  18S  Fed.  709. 
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example,  where  interest  was  erroneously  allowed,'^  or  errone- 
ously computed,^*  the  usual  practice  is  not  to  reverse  al)solutely, 
hut  to  direct  that  the  judguient  be  reversed  unless  the  defendant 
in  error  files  in  the  court  below  a  remiftUur  of  the  excessive 
interest  and  produces  a  certified  copy  of  the  same  to  the  court 
of  review  at  the  same  term.**  Formerly  the  Supreme  Court 
of  a  Territory  might  enter  an  order  directing  that  a  judg- 
ment be  reversed  and  a  new  trial  had,  unless  the  defendant 
in  error  stipulated  to  remit  a  specified  portion  of  the  damages, 
aiid  that  if  he  did  so  remit  the  judgment  be  aifirmed.*®  If 
the  pleadings  and  the  verdict  clearly  afford  the  means  of  dis- 
tinguishing the  invalid  part  of  the  plaintiff's  claim  from  the 
rest,  the  Supreme  Court  or  the  Circuit  Court  of  Appeals  may 
do  the  same;"  but  otherwise  it  seems  that  neither  of  these 
courts  can  reverse  a  judgment  at  common  law  upon  a  verdict 
because  of  excessive  damages  when  there  is  no  exception  to 
any  ruling  at  the  trial  upon  the  subject,*®  and  the  damages  were 
not  liquidated;  nor  for  inadequate  damages,*®  at  least  when 
tliey  are  not  nominal/"  and  the  amount  is  not  fixed  by  law ;  nor 

33  Washington    &    Georgetown    R.  (C.  C.  A.),  51  Fed.  502,  580;  :\rorn- 

Co.  V.  Harmon,  147  U.  S.  571,  590,  ing  Journal  Ass'n  v.  lUitlierford   (C. 

^M  L.  ed.  284.  291.  G.  A.),   16  L.Pv.A.  803.  51    Fed.  513, 

34Gulf,  C.  &  S.  F.  Ry.  Co.  V.  Jolin-  51 G:     Hogg    v.    Emerson.    11     How. 

«on    (C.   C.   A.),  54  Fed.  474,  481.  587.  1.3  L.  ed.  824;  Walker  Mfg.  Co. 

35  Washington  &  G.  R.  Co.  v.  Har-  v.  Knox    (C.  C.  A.),  136  Fed.  334; 

mon.   147    V.  S.  571,  590.  37   L.  ed.  Illinois   Cent.   R.   Co.   v.   Davies    (C. 

284.  291;    Gulf,  C.  &  S.  F.  Ry.  Co.  C.  A.),  146  Fed.  247:  Plueni.x  Assur. 

V.  .Joiinsnn   (C.  C.  A.),  54  Fed.  474;  Co.  v.  Maryland  Gold  Min.  &  D.  Co. 

Hansen  v.  Boyd,  161  U.  S.  397,  411,  (C.   C.   A.)",    140   Fed.   501;    Omaha 

40   L.   ed.    746,    751;    Koenigsherger  Water   Co.   v.    Sdiamel    (C.   C.   A.), 

V.  R.  S.  Ins.  Co.,   158  U.  S.  41,  53,  147    Fed.    502:    IMann    v.    Dempster, 

30   L.  ed.   880,  893.  C.    C.   A..    181    Fed.    76;    Chicago   & 

86  Hopkins  V.  Orr,  124  U.  S.  510;  F.    Pv.    Co.    v.    Wnm.    C.   C.   A.,    191 

Arkansas  Val.  L.  &  C.  Co.  v.  Mann,  I'ed.    082;    Joplin    &    P.    Ry.    Co.    v. 

130  r.  8.  69,  32  L.  ed.  854.  Payne.   C.  C.  A.    194   Fed.  3S7.     Cf. 

37  [Sank  of  Kentucky  v.  Ashley,  In  Duke  v.  Morning  Journal  Ass'n, 
2  Pet.  327,  7  L.  ed.  440.  But  see  120  Fed.  800.  But  see  Bank  of  Ken- 
Wilson  V.  Fverett,  139  U.  S.  616,  tiicky  v.  .\sliley,  2  Pet.  327,  7  L. 
35    r..  ed.   280.  ed.   440. 

38Wi|.son    V.    Fverett,    139    U.    R.  39i),.„i.son   v.   Shawmut   Min.  Co., 

610,  35  L.  ed.  616;    Wahash   R.  Co.  C.  C.   A..    159    F.d.    102. 

V.   McDaniels,    107   C.  8.  454,  27   L.  40  I'u^r],    y.    BIufT    City    E.xcursion 

«:d.  605;  No.  Pac.  R.  Co.  v.  Charles  Co.,  C.  C.  A.,  177  Fed.  399. 
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ift-ailM'  tlir  vtM-dict  was  iliiaiusl  lln'  wciulil  ot  ex  ulclicr."  nild- 
iuiis  o{  fiicl  ill  i'(|iiiiv.  upon  coiillicl  iiii^-  ex  idi  iirc,  will  rardv  lie 
ivvi'l-scd  upon  iippi'al  ;■*"  t'spcrially  wlicii  iwo  (•oiirls  liavc  row- 
(Mirrt'il    ill    tlu'   sanit'.*^   or    wlicii    llicv    cniilii'in    liiidiiii's   of    fact 
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iiiiuir  l>v  a  iiiaslcr  u|i<>ii  oral   tosl  iiiioii  v  taken   hclorc  liiiii;*"  hut 
tlu'  foiiri  iiiiiv  rcM'isc  tliciii. 


part 


A  (Icci-cc  in  iMpiity  uiav  \)v  alHrnicd   in   |>ai-l   and   rcxcrscd   in 
In    cnnitv,    "W  luni    cN'idoiK'e    is   oIIcihmI    and    cxclndcd, 
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41  Wilson  V.  KviTctt.  i:t!l  l".  S. 
i;\i\.  .-J.-.  1..  .Ml.  2S(>:  X.  v..  L.  E.  & 
\V.  1\.  I'o.  V.  Wintor's  Ailiii'i-.  143 
r.  S.  00.  75,  30  L.  eil.  71,  80:  O'Don- 
nell  V.  N.  Y.  Traiisp.  Co.,  C.  C.  A.. 
187  FihI.  109;  Dovine  v.  Chicago,  M. 
&  St.  r.  Ky.  Co..  C.  C.  A.,  194  Fod. 
SOI ;  Canadian  Nortliorn  TJy.  Co.  v. 
Akro,  C.  C.  A.,  200  Fod.  055. 

42  llardinjr  v.  Hart  (C.  C.  A.), 
113  Fod.  304;  Kiinberly  v.  Arms, 
1-20  U.  S.  512,  32  L.  ed.  764;  Oteri 
V.  Scalzo.  145  U.  S.  578,  589,  590, 
3<)  L.  od.  824,  828;  Topliff  v.  'I'op- 
liir.  145  U.  S.  156,  30  L.  cd.  658; 
Thorndyke  v.  Alaska  Perseverance 
Min.  Co.,  C.  C.  A.,  164  Fed.  657-, 
Vanderl.ilt  v.  P,isliop,  C.  C.  A..  109 
Fe<l.  420. 

43Fir.*t  Nat.  Bank  v.  Littlefield, 
220  U.  S.  110,  57  L.  ed.  — ;  Dun  v. 
Lunibcrnien's  Credit  Ass'n,  209  U. 
S.  -20.  23.  -y2  L.  ed.  663.  665.  14  Ann. 
Cas.  501. 

44  Mercantile  Trust  Co.  v.  Chi- 
cago. P.  &  St.  L.  Ry.  Co.  (C.  C. 
A.).  147  Fed.  699;  supra,  §  393. 

45  Willcox  V.  Consolidated  (ias 
Co.,  212  U.  S.  19.  53  L.  ed.  382, 
15  Ann.  Cas.  1034:  Alexander  v. 
Redmond,  C.   C.  A.,   180  Fed.  92. 

4«  Flizal.r-tli  V.  Am.  X.  P.  Co..  131 
U.  S.  exlviii.  24  L.  ed.  1059;  Knee- 
land  V.  American  L.  &  Tr.  Co., 
138  U.  S.  89,  34  L.  ed.  379,  s.  c, 
138  r.  S.  .509,  511,  34  L.  ed.  10.52, 
10.53.  Wlif-re  a  decree  in  erpiity  is 
reversed  for  the  refusal  of  the  court 


iicldw  to  pt'iinit  leave  to  lile  an 
aiiiciidcd  liill  or  other  liill  not  oriffi- 
iial,  a  new  licariiii;  )ipon  tlie  new 
liill  and  the  suhsequcnt  jiroceodings 
tiicrt'iipon  will  be  ordcicd  bolow. 
Riddle  V.  Whitehall.  135  U.  S.  621, 
640.  34  L.  ed.  282.  289;  Ballard  v. 
Searls.  130  U.  S.  50,  32  L.  ed.  S46. 
Ill  an  extraonliiiary  case  leave  to 
amend  the  pleading  may  be  given  by 
the  appellate  court.  Jones  v.  Mee- 
han,  175  U.  S.  1,  44  L.  ed.  49. 
Wliere  a  decree  has  been  rendered 
below  against  the  ])laintifl',  and  the 
ai)])ellate  court  is  of  the  opinion 
that  the  facts  show  that  he  has  an 
equitable  title  to  some  relief,  al- 
tliongli  not  to  any  relief  upon  the 
case  made  by  tiie  bill,  tlie  decree 
may  l)e  reversed,  with  a  direction 
that  the  court  below  allow  the 
plaintilT  to  amend, -and  that  such 
otiier  [iroceediiigs  be  had  as  may 
be  consonant  with  justice.  Wig- 
gins Ferry  Co.  v.  Ohio  &  .M.  Ry.  Co., 
142  U.  S.  390,  35  L.  ed.  1055; 
Crocket  V.  Lee,  7  W'heat.  522,  5  L. 
ed.  513;  Watts  v.  Waddle,  6  Pet. 
389,  8  L.  ed.  437.  This  will  rarely 
be  done  wiien  the  amendment  would 
require  new  evidence.  Am.  Bell 
'Jel.  Co.  V.  U.  S.  (C.  C.  A.),  68  Fed. 
542.  Analogous  relief  may  also  be 
granted  to  a  defendant  appellant  in 
a  |)ropcr  case.  Crockett  v.  Lee,  7 
Wheat.  522.  5  L.  ed.  513.  The  aji- 
pellate  court  may  also  in  such  a 
case  affirm  in  part  the  decree  below. 
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DECISIONS. 


254: 


aud  the  party  against  whom  the  ruling  is  made  excepts  thereto 
at  the  time,  the  court  shall  take  and  report  so  much  thereof, 
or  make  such  a  statement  respecting  it,  as  will  clearly  show 
the  character  of  the  evidence,  the  form  in  which  it  was  offered, 
the  objection  made,  the  ruling,  and  the  exception.     If  the  ap- 
pellate court  shall  be  of  opinion  that  the  evidence  should  have 
been  admitted,  it  shall  not  reverse  the  decree  unless  it  be  clearly 
of  opinion  that  material  prejudice  will  result  from'  an  affirm- 
ance, in  which  event  it  shall  direct  such  further  steps  as  jus- 
tice may  require."*'     A  judgment  at  common  law  will  be  re- 
versed for  the  exclusion  of  an  answer  competent  and  relevant 
to  the  issues  and  favorable  to  the  party  who  asked  the  same;*^ 
but  the  trial  court  has  discretionary  power  to  require  the  party 
Avho  put  the  question  to  state  the  facts  which  he  proposes  to 
prove  by  the  answer.*^     Upon  a  writ  of  error  or  appeal,  the 
appellate  court  will   review  any  decision  upon   an   interlocu- 
tory application  appearing  on  the  record,  whereby  the  rights 
of  the  plaintiff  in  error  or  appellant  were  injuriously  aft'ected.*" 


but  send  a  mandate  directing  the 
inferior  court  to  reopen  its  decree 
and  allow  further  proceedings. 
Watts  V.  Waddle,  6  Pet.  389,  8  L. 
ed.  437.  W^hero  a  decree  is  re- 
versed for  a  denial  to  a  party  of 
an  accounting,  an  accounting  will 
lip  ordered  below.  Chouteau  v.  Bar- 
low, 110  U.  S.  238,  28  L.  ed.  132. 

«Eq.  Rule  46.  For  the  former 
practice,  see  Blease  v.  Garlington, 
02  U.  S.  ],  23  L.  ed.  521 ;  Shauer  v. 
Alterton,  151  U.  S.  G07,  617,  38  L. 
ed.  286,  289,  depositions,  §  352, 
supra. 

MBuckstafT  v.  Russell,  151  U.  S. 
^26,  38  L.  ed.  292.  It  has  been 
lield  that  an  erroneous  admission 
of  evidence  in  corroboration  of  the 
testimony  of  an  unimpeached  and 
uncontradicted  witness,  in  respect  to 
a  matter  of  detail,  is  not  a  ground 
for  reversal.  First  Nat.  Bank  of 
Houston  V.  Weils.  Fargo  &  Co.  (C. 
C.  A.),  127  Fed.  818. 

I"<<1.  Prao.  Vol.  Tir  — 160. 


49]bid.  See  §§  473,  478,  470, 
supra. 

50  Buckingham  v.  McLean,  13 
How.  150,  14  L.  ed.  90;  Riddle  v. 
Whitehill,  135  U.  S.  621,  34  L.  ed. 
283.  See,  however,  Gunn  v.  Black. 
C.  C.  C,  60  Fed.  151.  Bu.ster  v. 
Wright,  C.  C.  A.,  135  Fed.  947. 

The  court,  where  the  assignment 
of  errors  is  suflicient,  will  review 
upon  an  appeal  from  a  final  judg- 
ment or  decree:  a  decision  on  a  plea 
of  abatement  to  a  writ  of  attacli- 
ment.  Fitzpatrick  v.  Flaiinigan,  106 
U.  S.  048.  27  L.  ed.  211.  But  see 
Leitensdorfcr  v.  Webb,  20  How.  176, 
15  L.  ed.  891.  A  decision  denying 
a  motion  to  remand  seasonably 
made,  on  the  ground  that  the  pe- 
tition for  a  removal  was  filed  too 
late  or  because  the  case  was  not 
removable.  Fdrington  v.  .Ii-fferson. 
Ill  \'.  S.  770,  28  L.  ed.  .504.  In  an 
cxtraordiiiar\  case  a  d<>iiial  of  leave 
to  amend.     F{ iridic  v.  Whitehill,  135 


3:>4r. 
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-  ii21,  34  L.  ed.  282;  ll»>iimn  v. 
Am.  Hri.lji.'  Co..  V.  i\  A..  liiT  F.-.l. 
}»iO.  But  BOO  Nntional  Vnxuk  \.  Car- 
IH'iitor,  101  r.  S.  rxlT.  ■"•lis,  2.">  r..  od. 
Sl5,  81U;  Oonnloy  v.  Hiijivaii.  l.'?S 
r.  v«?.  f.2;{.  (5:u.  :u  I..  .hI.  losd.  luno: 

IloriiMit  V.  Am.  Hiidjif  Co..  C.  C.  .\.. 
IIJT  FtHl.  030;  (lanvtl  \.  l..Miis\  ilh- 
A  K.  R.  Co.,  C.  C.  A.,  Ht7  IVd.  TIT). 
723;  siifvo.  §  21.1.  An  error  l\v  tlic 
Court  of  Ajipoiils  of  tlic  l)i.-<<rict  of 
Columhiu  in  granting!;  a  motion  for  a 
now  trial,  on  a  writ  of  error  to  tin- 
final  jndiimont  after  the  second  tri- 
al. Couj;lilin  v.  Distriot  of  Coluni 
bia,  106  U.  S.  7,  27  L.  od.  74.  Cf. 
Spaldinjr  V.  Mason.  IGl  U.  S.  ^75,  4(t 
L.  ed.  738.  And  an  order  lining  a 
party  for  conteni|it.  and  directiiiii 
tliat  part  of  tlie  line  l)e  paid  to  tlic 
opposite  party.  WCrden  v.  Searls, 
121  U.  S.  14.  2li.  :}0  L.  ed.  85.3,  S.w. 
Sec  supra.  §§  43(i.  437.  Similarly. 
where  the  defendant  after  his  de- 
murrer had  been  overruled  was  al- 
lowed to  answt-r  by  an  order  ex- 
pressly reserving  his  objection  there- 
t<i.  the  court  considered  the  ques- 
tion upon  a  writ  of  error  to  the 
liiial  judgment.  Bau.serman  v.  l^hint. 
147  U.  S.  047.  .{7  L.  ed.  316.  It  was 
so  held,  wlieii  leave  to  reserve  the 
objection  had  not  been  granted.  Den- 
nis V.  .Slyfield.  C.  C.  A.,  117  Fed. 
474.  But  a  court  of  review  will  not 
iever?e  a  judgment  of  an  error  in 
ruling  upon  a  plea  in  ul>atemeiit 
other  than  a  jdea  to  the  jurisdiction 
of  the  court.  F.  S.  R.  S.,  §  1011. 
Siv  Henderson  v.  ITenshall,  (',.  C.  A.. 
.54  Fed.  320.  330.  and  supra.  §  687. 
An  appellate  court  will  not  hoM 
tb.at  the  court  below  erred  in  tlie  in- 
terpretation of  its  own  order,  un- 
less it  is  clear  that  injustice  result- 
«*<I  from  the  erroneous  interpreta- 
fion.  fJirard  L.  Ins.  Ass'n  &  Tr.  Go. 
V.  ror.ner.  C.  C.  A.,  51  Fed.  332,  3^^. 
Foi  ■    where  it  was  held  tliat 


(lie  reMMsal  of  one  judgmetit  com- 
pelled (iic  reversal  of  anotiier,  see 
Blanco  V.  Ilnhhanl,  220  U.  S.  2.33, 
.55  L.  ed.  447.  The  fact  that  a  prior 
app(>al,  wliieli  lias  been  dismissed  for 
a  failuic  to  perfect  the  same  oi-  for 
some  otliei'  reasou,  wan  taken  from 
tlie  intrrlociitoiy  order  or  decree, 
does  not  prevent  the  same  from  be- 
ing thus  reviewed  on  appeal  from 
(he  sul>se(nuMit  liiuil  decree,  Buck- 
ingham V.  IMcLcan,  13  How.  150,  14 
1..  (m1.  !)0.  Contia,  Chapman  v.  Yel- 
low Poplar  Lumber  Co.,  C.  C.  A.. 
143  Fed.  201.  204  (holding  that  so 
much  an  order  as  recjuired  tlie 
plaintill'  to  replead  at  law  could 
be  reviewed  upon  appeal  from  the 
final  decree)  ;  unless  such  prior  or- 
der or  decree  was  in  its  nature  final 
and  appealable.  IJill  v.  Chicago  & 
E.  R.  Co.,  140  U.  S.  .52,  35  L.  ed. 
331;  Quinton  v.  Neville,  C.  C.  A., 
1.54  Fed.  432.  See  Porter  v.  Pitts- 
burg B.  S.  Co.,  120  U.  S.  649,  30  L. 
ed.  830;  supra,  §§  397,  695.  Upon 
an  appeal  from  a  final  decree,  a  sub- 
sequent order  denying  a  motion  to 
set  the  same  aside  cannot  be  re- 
viewed. Nowell  V.  International  Tr. 
Co.,  C.  C.  A.,  169  Fed.  497.  An  ap 
peal  from  an  order  confirming  a  sale 
does  not  bring  uj)  for  view  a  decree 
denying  a  motion  to  dismiss  the  bill. 
Turner  v.  Fanners'  L.  &  Tr.  Co..  10(5 
U.  S.  552.  27  1..  ed.  273:  Long  v. 
Maxwell,  C.  C.  A.,  59  Fed.  048.  A 
judgment  or  order  on  a  collateral 
question  arising  on  the  suggestion 
of  a  party  not  on  the  record,  who 
has  himself  sued  out  no  writ  of  er- 
ror, cannot  be  tlius  reviewed.  Bay- 
ard V.  Lombard,  9  How.  530.  13  L. 
ed.  245.  L'pon  an  appeal  from  an 
order  directing  payment  out  of  the 
proceeds  of  a  foreclosure  sale,  the 
propriety  of  the  orders  made  dining 
the  foreclosure  is  not  consideri-cl. 
Central    Tr.    Co.    v.    Grant    Locom. 
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As  a  general  rule,  no  judginent  or  decree  will  be  reversed  upon 
an  objection  not  raised  below."     This   is  nearly  ahvasy  the 


Works,  135  U.  S.  207,  34  L.  ed.  97. 
Where  a  suit  originally  in  equity 
was  transferred  by  consent  to  the 
common-law  side  of  the  court  below, 
a  bill  of  exceptions  does  not  bring 
up  for  revision  proceedings  prior  to 
such  transfer.  Xations  v.  Johnson, 
24  How.  195,  16  L.  ed.  628. 

51  Barrow  v.  Reab,  9  How.  366,  13 
L.  ed.   177;   Lathrop  v.  .Judson,   19 

How.  66,  15.  L  ed.  553;  Ins.  Co.  of 

Va.    Valley    v.    Mordecai,    22    How. 

Ill,    16    L.    ed.    329;    De    Sobry    v. 

Nicholson,   3    Wall.    420,    18    L.   ed. 

263;  Clements  v.  Moore,  6  Wall.  299, 

18  L.  ed.  786;  Tome  v.  Dubois,  6 
Wall.  548,  18  L.  ed.  943;  The  Geor- 
gia, 7  Wall  32,  19  L.  ed.  122;  Laber 
V.  Cooper,  id.  565,  19  L.  ed.  151; 
Alviso  V.  U.  S.,  8  Wall.  337,  19  L. 
ed.  305;  The  Eagle,  id.  15,  19  L.  ed. 
365 ;  Express  Co.  v.  Kountze,  id.  342, 

19  L.  ed.  457;  Nat.  Bank  v.  Kentuc- 
ky, 9  Wall.  353,  19  L.  ed.  701;  Rog- 
ers V.  Bitter,  12  Wall.  317,  20  L.  ed. 
417;  Klein  v.  Russell,  19  Wall.  433, 
22  L.  ed.  116;  Wood  County  v.  Lack- 
awanna I.  &  C.  Co.,  93  U.  S.  619,  23 
L.  ed.  989;  Wheeler  v.  Sedgwick,  94 
U.  S.  1,  24  L.  ed.  31;   Flournoy  v. 
Lastrapes,  131  U.  S.  clxi,  25  L.  ed. 
406;    U.    S.    V.    Morgan,    131    U.    S. 
clxiv,  19  L.  ed.  256;   Wilson  v.  Mc- 
Namee,  102  U.  S.  572,  26  L.  ed.  234 ; 
.Springer  v.  U.  S.,  id.  586,  26  L.  ed. 
253;    Wood    V.   Weimar,    104    U.   S. 
786,  26  L.  ed.  779;  Clark  v.  Freder- 
icks,   105   U.   S.   4,   26   L.   ed.   938; 
Morrill  v.  Jones,  106  U.  S.  466,  27 
L.   ed.   267;    Union    Pac.   R.    Co.   v. 
Myers   (Pacific  R.  R.  Removal  Cas- 
ee),  115  U.  S.  1,  29  L.  ed.  319;  Hes- 
sian  va  Patten,   C.   C.   A.,   156   Fed. 
956;  Bluegrass  Canning  Co.  v.  Stew- 
ard, C.  C.  A.,  175  Fed.  537;   Provi- 


dent Life  &  Tr.  Co.  v.  Camden  &  T. 
Ry.    Co.,    C.    C.    A..    177    Fed.    854: 
Tredegar  Co.  v.  Seaboard  Air  Line 
Ry.,  C.  C.  A.,  183   Fed.  289;   Choc- 
taw, 0.  &  G.  R.  Co.  V.  Jackson,  C.  C. 
A.,  192  Fed.  792:  Binchett  v.  U.  S., 
C.  C.  A.,  194  Fed.  821.    It  is  too  late 
to  object  in  the  Supreme  Court  for 
the  first  time  that  an  appeal  below 
was  heard  at  chambers,  and  not  in 
open  court.     Roberts  v.  Reilly,  116 
U.  S.  80,  29  L.  ed.  544.     It  is  too 
late  to  object  in  the  appellate  court 
for  the  Urst  time  that  the  action  is 
improper  in   form:   Marine  Bank  v. 
Fulton  Bank,  2  Wall.  252,  17  L.  ed. 
785:    Goldsmitli   v.  Koopman,  C.  C. 
A.,  152  Fed.  173.    Tliat  equitable  re- 
lief has  been   granted    in   an   action 
at   common  law,   Cook   v.   Foley,   C. 
C.    A.,    152    Fed.    41;    Louisvilh'    & 
Nashville  R.  R.  Co.  v.  Cook  Brewing 
Co.,  223  U.  S.  70,  56  L.  ed.  355 :  Mc''- 
Closkey  v.  Pacific  Coast  Co.,  C.  C. 
A.,   22   L.R.A.(N.S.)    673,    160   Fed. 
7!)-l :  hut  see  Street  Grading  Dist.  Xo. 
tJO  V.  Ila^adorn,  C.  C.  A.,  186  Fed, 
451,  although  the  court  may,  for  its 
own  protection  dismiss  a  bill    for  tiiis 
at  any  stage  of  the  proceedings,  sn- 
wa,  §§  365,  376,  377,  453.   Where  tliia 
objection  was  raised  below,  it  may 
be    considered    in    the    court    of    re- 
view.      Singer     Sewing     Mach.     Co. 
V.    Benedict,    C.    C.    A.,     179    Fed. 
628.      It    is    too    late    to    print    in 
the   court   of   review   the   objection, 
that  the  evidence  shows  usury.  Ew- 
ing  V.  Howard,   7   Wall.  499,   19   L. 
ed.  293:  that  tliere  was  a  misnomer 
of  the  plaintiff.     Breedlove  v.  Nioo- 
let,   7   Pet.  413,  8   L.  ed.   731,   ll.at 
the  plaintiff  is  not  the  real  party  in 
interest.     Northwestern  S.  S.  Co.  v. 
Cochran,    (.    C.    A.,    191    Fed.    146. 
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l'iuU»r  the  former  praotico  tluil 
then*  wti*  iiisulVu'ii'tit  v<"|>lii!i<i()n. 
Erskino  v.  llohiibiu-li.  1  »  Wall.  (il.S. 
iO  L.  I'll  745 ;  or  no  ropliiation, 
Frets  v.  Stover,  22  Wall.  ms.  22  L. 
ed.  76P:  Lal>er  v.  (^H)ll.M■.  7  \\all. 
505.  10  L.  ed.  151;  Nauvoo  v.  Hitter, 
07  U.  S.  380,  24  T..  ed.  1050:  Cen- 
tral Nat.  Rank  of  lialtiniore  v. 
Conn.  Mutual  Life  Ins.  Co..  104  U. 
S.  54.  2(>  L.  ed.  ()!).3,  wiipn  the  case 
\va8  tried  as  if  the  issues  were  prop- 
erly raised:  that  there  was  a  defect 
in  pleading  which  was  eured  by  the 
verdict,  De  Sobry  v.  Nieliolson,  3 
Wall.  420.  18  L.  ed.  2(53;  Coffey  v. 
I".  8..  llt>  U.  S.  43G.  20  L.  od.  684; 
or  findings  below.  The  Vaughan  and 
Telegraph.  14  Wall.  258,  20  L.  ed. 
807.  Anglo-American  Land.  M.  & 
A.  Co.  v?  Lombard.  C.  C.  A.,  ]32 
Fed.  721.  That  a  fact  in  issue  es- 
sential to  the  judgment  was  not 
proped.  when,  for  all  that  appears, 
proof  might  have  been  offered  had 
tlie  objection  been  seasonably  made, 
O'Reiliy  v.  Campbell,  116  U.  S.  418, 
29  L.  ed.  660:  Martin  v.  Marks,  97 
r.  S.  345,  24  L.  ed.  940;  Mercantile 
Trust  Co.  V.  Hensey,  205  U.  S.  298, 
306.  51  L.  ed.  811;  Singers-Bigger 
V.  Young.  C.  C.  A.,  166  Fed.  82. 
That  defendant  was  estopped  from 
pleading  a  counter-claim.  Mesa 
Market  Co.  v.  Crosby,  C.  C.  A.,  174 
Fed.  96. 

That  a  Mexican  grant  was  ficti- 
tious, \J.  S.  V.  Larkin,  18  How.  557, 
15  L.  ed.  485.  That  errors  then  ex- 
cepted to  were  made  on  the  trial 
of  an  issue  directed  by  a  court  of 
equity,  where  the  exceptions  were 
not  brought  to  the  attention  of 
the  court  of  equity  after  the  trial, 
Brockett  v.  Brockett,  3  How.  691, 
11  L.  ed.  786;  McLaughlin  v.  Bank 
of  Potomac.  7  How.  220,  12  L.  ed. 
675;  that  tlie  proot  varied  from  the 
pteadingR,   .vhen  the  objections  might 


liave  bct'ti  obviated  if  taken  below. 
Raberts  v.  Craham,  6  W'all.  578; 
that  instructions  to  the  jury  were 
erroneous  when  no  exception  was 
taken  to  them  at  the  time;  Castle 
V.  Bullard,  33  How.  172,  16  L.  ed. 
424 :  Burton  v.  West  Jersey  Ferry 
Co..  114  U.  S.  474,  29  L.  ed.  215; 
but  the  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  reversed  a  judg- 
ment on  a  writ  of  error  where  the 
evidence  did  not  justify  a  verdict 
for  the  plaintiff,  although  no  di- 
rection of  a  verdict  for  the  defend- 
ant was  requested  below,  Texas  &  P. 
Ry.  Co.  v.  Patton,  61  Fed.  259.  Con- 
tra, Missouri,  K.  &  T.  Ry.  Co.  v. 
Collier,  C.  C.  A.,  157  Fed.  347.  A 
failure  to  renew,  after  the  close  of 
defendant's  evidence,  a  motion  to 
dismiss,  made  at  the  close  of  the 
evidence  for  the  plaintiff,  was  held 
not  to  waive  an  error  in  refusing 
to  grant  the  former  motion,  when 
the  defendant's  evidence  did  not  af- 
fect the  point.  Lydia  Cotton  Mills 
V.  Prairie  Cotton  Co.,  C.  C.  A.,  156 
Fed.  225.  That  a  deposition  read  in 
evidence  without  objection  was  tak- 
en too  late,  Ray  v.  Smith,  17  Wall. 
411,  21  L.  ed.  666.  A  judgment  will 
rarely  be  reversed  for  the  admission 
of  evidence  against  an  objection  and 
exception  when  the  ground  of  the 
objection  was  not  stated.  Ward  v. 
Blake  Mfg.  Co.,  C.  C.  A..  56  Fed. 
437,  44]  ;  V.  S.  v.  Shapleigh,  C.  C. 
A.,  54  Fed.  120;  No.  Pac.  R.  Co.  v. 
Charless,  ('.  C.  A.,  51  Fed.  562;  Bur- 
ton V.  Driggs,  20  Wall.  125,  22  L, 
ed.  299.  A  judgment  will  not  be  re- 
versed for  the  admission  of  evidence 
when  no  objection  and  exception 
was  taken  on  the  trial.  Hinde  v. 
Longworth,  11  Wheat.  199,  6  L.  ed. 
454;  Pennock  v.  Dialogue.  2  Pet.  1, 
7  L.  ed.  327 ;  Nelson  v.  Woo^uff,  1 
Black,  156,  17  L.  ed.  97;  Cucullu  v. 
Emmerling,   22   How.   83,   16   L.  ed. 
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case  when  the  objection  is  to  the  constitutionality  of  a  statute.*^ 
A  judgment  or  decree  will  be  reversed  for  want  of  jurisdiction 
below,  by  the  appellate  court  of  its  own  motion,  although  the 
objection  is  not  raised  by  the  parties  below  or  above.*^  When  a 
new  trial  is  directed,  the  court  of  review  may,  for  the  instruc- 
tion of  the  lower  court,  decide  questions  material  to  the  case 


300 ;  Prialeau  v.  U.  S.,  C.  C.  A.,  143 
Fed.  320.  The  same  rule  has  been 
applied  upon  an  appeal  in  equity. 
Kalamazoo  Ry.  Supply  Co.  v.  Duff 
Mfg.  Co.,  C.  C.  A.,  113  Fed.  264. 

It  was  held  that  where  the  only 
question    raised    on    the    trial    was 
whether    certain    cotton    ties    were 
subject  to  duty  as   "band   iron"  or 
as     "manufactures     of     iron,"     the 
plaintiff    in    error   could    not   claim 
in  the  appellate  court  for  the  first 
time  that  tliey  belonged  to  another 
class    subject    to    a    different    duty. 
Badger  v.  Ranlett,  106  U.  S.  255,  27 
L.  ed.  194.     A  judgment  will  not  be 
reversed    because    the    plaintiff    has 
no  legal   capacity  to  sue   when   the 
point    is    raised   for    the    first    time 
on    appeal.      St.    Louis    S.    W.    Ry. 
Co.    V.    Henson,    C.    C.    A.,    58    Fed. 
531.     The   fact  that   the   sufficiency 
of     the     evidence     to    support     the 
verdict    was    passed    upon    by    the 
court  below  on  a  motion  for  a  new 
trial  will  not  authorize  a  review  of 
its  action  on  a  writ  of  error.    City 
of  Lincoln  v.  Sun  V.  S.  L.  Co.,  C.  C. 
A.,  59  Fed.  756.     A  verdict   for  de- 
fendants,   when   but    one    defendant 
appeared  and  defended,  and  the  oth- 
ers were  formal  parties,  was  held  to 
be    a    clerical    error    which    was   no 
ground   for  a  reversal   upon  a  writ 
of  error,  when  no  motion  to  correct 
it  was  made  at  the  time.     Shattuck 
V.  Xo.  Br.  L.  &  Mer.  Ins.  Co.,  C.  C. 
A.,  58  Fed.  600.    Nor  because  receiv- 
ership  j)roceeding8  were  pending  in 
a  Federal   Court  sitting  in  another 


State.     Wetzel  &  T.  Ry.  Co.  v.  Ten- 
nis Bros.  Co.,  C.  C.  A.,  145  Fed.  458. 

52  Southern  Ry.  Co.  v.  King,  160 
Fed.  332;  Brothers  v.  Cunningham, 
C.  C.  A.,  189  Fed.  884.  But  see 
Weems  v.  U.  S.,  217  U.  S.  349,  54 
L.  ed.  793,  cited  supra,  §  701. 

53  Grace   v.    American    Cent.    Ins. 
Co.,  109  U.  S.  278,  27  L.  ed.  932; 
Bors  v.  Preston,  111  U.  S.  252,  28 
L.  ed.  419;   Pennsylvania  R.  Co.  v. 
St.  Louis,  A.  &  T.  II.  R.  Co.,  116  U. 
S.   472,  29   L.   ed.   696;    Fore  River 
Shipbuilding  Co.  v.  Hagg,  219  U.  S. 
1 75 ;  Puget  Sound  Navigation  Co.  v. 
Lavendar,   C.   C.   A.,   156   Fed.   361. 
The   Supreme   Court  refused   to  re- 
verse a  judgment  because  the  judge 
refused  to  allow  a  plea  concerning 
the  citizenship  of  the  plaintiff  to  be 
filed   during   the  trial.    Mexican   C. 
Ry.  Co.  V.  Pinkney,  149  U.  S.  194, 
37  L.  ed.  699.     In  one  case  the  Su- 
preme   Court    refused    to    afliirm    a 
judgment     "upon     a     jurisdictional 
ground  not  passed  upon  by  the  Cir- 
cuit   Court,"    when    of    the    opinion 
that  the  Circuit  Court  decided  the 
case  below  upon  an  erroneous  ground 
which  might  prejudice  the  plaintiff 
in    error    in    subsequent    litigation; 
and  consequently  reversed  the  judg- 
ment.    Scott  V.   Armstrong,   146  U. 
S.   499,   512,   36   L.   ed.    1059.      The 
Supreme    Court    has    reversed    the 
judgment  because  the  case  was  tried 
below  by  both  parties  under  a  mut- 
ual   mistake    of    law.      Murdock    v. 
Ward,  178  U.  S.  139,  44  L.  od.  1009. 
When  the   poinf   was  not  taken   be- 
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wlui'h  liftve  not  Ihmmi  pvovionsly  prest'iilcHl.^*  Wlicre  the  de- 
oisiou  Ik'Iow  was  bn>oil  upon  a  stntuto  which  had  been  re- 
peahnh  it  will  ho  reversed  although  the  repeal  was  not 
hn.uuht  to  the  attention  of  the  inferior  court."  Where 
an  indispensable  party  to  a  suit  in  equity  has  been  omitted, 
tlie  decision  may  l>e  reversed  although  the  objection  was  not 
taken  below."  'Where  the  error  appears  upon  the  pleadings 
in  etiuity,"  or  upon  the  record  at  common  law,  and  would 
liave  been  fatal  on  a  motion  in  arrest  of  judgniient,  or  on  a 
general  demurrer,  it  is  equally  fatal  upon  a  writ  of  error  al- 
thonirh  not  raised  below. ^®    An  appellant  may  claim  relief  upon 


low,  the  appellate  court  may  refuse 
to  order  the  dismissal  of  a  bill  be- 
cause the  plaintilT  lias  an  aijeqiiate 
remedy  at  law,  Wylie  v.  Coxc,  15 
How.  415,  14  L.  ed.  753;  Crosby  v. 
Buchanan,  23  Wall.  420,  23  L.  ed. 
138;  Reynes  v.  Dumont,  130  U.  S. 
354,  32  L.  ed.  934;  supra,  §§  365, 
453;  but  it  has  the  power  in  such  a 
case  to  reverse  a  decree  for  that  rea- 
son. Lewis  V.  Cocks,  23  Wall.  466, 
•23  L.  ed.  70;  Oelrichs  v.  Spain,  15 
Wall.  211,  21  L.  ed.  43;  Reynes  v. 
Dumont,  130  U.  S.  354,  395,  32  L. 
ed.  9.34,  945;  Allen  v.  Pullman's  P. 
C.  Co.,  139  U,  S.  658,  35  L.  ed.  303. 
Chicago,  Burlington  &  Quincy  Ry. 
Co.  V.  Willard,  220  U.  S.  413,  55  L. 
ed.  521;  McGilvra  v.  Ross,  C.  C.  A., 
164  Fed.  604;  Newcomb  v.  Burbank, 
C.  C.  A.,  181  Fed.  334:  Atlantic 
Coast  Line  R.  Co.  v.  Whilden,  C.  C. 
A.,  195  Fed.  203.  But  see  Williams 
V.  Molther,  C.  C.  A.,  198  Fed.  460. 
The  assumption  by  the  court  of  ju- 
diction  in  another  case,  whore  the 
question  was  not  raised,  is  not  con- 
trolling subsequently  when  the  point 
is  brought  to  its  attention.  TefTt. 
Weller  &  Co.  v.  Munsuri,  222  U.  S. 
114,  56  L.  ed.  118.  It  has  been  said 
that  where  the  plaintiff's  pleading 
showr-d  the  jurisdiction  and  there  is 
a  general  denial,  the  point  cannot  bo 


raised  above,  unless  there  was  af- 
firmative proof  or  Ihe  question  was 
specifially  brouglit  to  the  atten- 
tion of  the  court  below.  Pike  Coun- 
ty, Pa.  V.  Spencer,  C.  C.  A.,  192  Fed. 
IL 

54  Guaranty  Tr.  Co.  of  N.  Y.  v. 
Koeler,  C.  C.  A.,  195  Fed.  669. 

5B  Fourth  Nat.  Bank  v.  F'ranck- 
lyn,  120  U.  S.  747,  751,  30  L.  ed. 
825,  827. 

56  Coirt)n  v.  Millaudon,  19  How. 
113,  15  L.  ed.  575;  Hoe  v.  Wilson, 
9  Wall.  501,  19  L.  ed.  762.  See  su- 
pra, §§  120,  129. 

57  Nat.  Bank  of  Commerce  v. 
Rockefeller,  C.   C.  A.,   174  Fed.  22. 

58  Slacum  V.  Pomery,  6  Cranch, 
221,  3  L.  ed.  205;  Garland  v.  Davis, 
4  How.  131,  11  L.  ed.  907;  McAllis- 
ter V.  Kuhn,  96  U.  S.  87,  24  L.  ed. 
615;  Cragin  v.  Lovell,  109  U.  S.  194, 
27  L.  ed.  903;  Coffey  v.  U.  S.,  116 
U.  S.  436,  29  L.  ed.  684.  An  omis- 
sion to  allege  notice  of  protest  in  a 
declaration  against  an  indor^er,  Sla- 
cum V.  Pomery,  6  Crancli  221,  3  L. 
ed.  205;  and  sustaining  plea  of  non 
atisumpsit  to  a  declaration  in  tort. 
Garland  v.  Davis,  4  How.  131,  11  L. 
ed.  907,  were  held  errors  for  which 
the  respective  judgment?  should  be 
re\crscd.  although  the  objection  was 
ill  neither  case  raised  below,  and  in 
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a  different  theory  from  that  on  which  he  relied  below,  provided 
that  the  pleadings  are  sufficiently  broad  to  support  his  con- 
tention.*' 

A  law  passed  after  a  judgment  in  the  inferior  court,  which 
changes  the  rule  governing  the  case,  if  constitutional,  must  be 
followed  by  the  appellate  court. ^^  Where  the  act  authorizing 
an  appeal  is  repealed  pending  an  appeal,  the  appellate  court 
loses  jurisdiction  of  the  appeal,  unless  the  jurisdiction  over 
pending  appeals  is  reserved  in  the  repealing  act.^^  Where, 
pending  a  writ  of  error  from  a  judgment  entered  upon  a  plea 
of  res  adjudicata  by  a  former  judgment  between  the  same  par- 
ties, such  former  judgment  was  reversed,  the  Supreme  Court 
reversed  the  second  judgment. ^^     Otherwise  where,  since  the 


the  latter  case  was  not  raised  by 
counsel  for  the  plaintiff  in  error. 
Where  there  was  a  combination  of 
errors  of  a  grave  character,  includ- 
ing the  filing  of  an  amended  bill  af- 
ter issue  without  leave  of  court;  a 
reference  to  an  auditor  which  was 
not  revoked  nor  apparently  termin- 
ated before  the  final  decree;  a  fail- 
ure to  file  a  replication  to  either  of 
the  answers;  and  a  petition  "by  way 
of  cross-bill,"  naming  no  defendants, 
seeking  no  process,  and  upon  which 
no  process  was  issued,  but  upon 
which  the  final  decree  was  based, — 
the  Supreme  Court  reversed  the  de- 
cree although  no  objction  on  anj'  of 
these  grounds  was  raised  below. 
Washington  R.  Co.  v.  Bradleys,  10 
Wall.  299,  19  L.  ed.  894. 

59  Wiggins  Ferry  Co.  v.  Ohio  & 
Miss.  Ry.  Co.,  142  U.  S.  396,  35  L. 
ed.  1055;  McCloskey  v.  Pacific 
Coast  Co.,  J 60  Fed.  794.  But  see 
Hatcher  v.  Northwestern  Nat.  Ins. 
Co.  v.  Milwaukee,  Wise,  C.  C.  A., 
184  Fed.  23. 

60  Li.  S.  V.  The  Peggy,  1  (ranch, 
103,  2  L.  ed.  49;  Yeaton  v.  U.  S., 
5  Cranch,  281,  3  L.  ed.  101  :  Kansas 
Pac.  R.  Co.  v.  Twombly,  100  U.  S. 
78,   25   L.   ed.   550.      Where,  after  a 


decree  adjoining  the  execution  of  a 
statute,  the  statute  was  repealed, 
the  appeal  was  dismissed.  Flour  In- 
spectors V.  Glover,  160  U.  S.  170,  40 
L.  cd.  382.  But  see  Leathe  v.  Thom- 
as, C.  C.  A.,  97  Fed.  136.  In  a  case 
where,  after  a  sentence  of  condem- 
nation, the  sale  of  a  vessel  thereun- 
der, and  the  payment  of  the  pro- 
ceeds to  the  United  States,  the  act 
upon  which  the  condemnation  pro- 
ceedings were  based  expired;  the  Su- 
preme Court  reversed  tiie  decree, 
and  made  a  general  order  for  the 
restitution  of  the  property  con- 
demned, stating  that  the  question 
whether  the  proceeds  of  the  prop- 
erty should  be  paid  over  to  the 
claimants  was  "a  matter  to  be  left 
to  the  consideration  of  the  court 
below."  The  Rachel  v.  U.  S.,  6 
Cranch,  329,  330,  3  L.  ed.  239. 

61  Baltimore  &  P.  R.  Co.  v.  Grant, 
98  U.  S.  398,  25  L.ed.  231 ;  Ex  parte 
McCardle,  7  Wall.  506,  19  L.  ed.  264. 

62  Butler  V.  Eaton,  141  U.  S.  240, 
35  L.  ed.  713.  Where,  pending  an 
appeal  from  a  decree  on  a  creditor's 
bill  founded  upon  a  previous  decree, 
the  previous  decree  was  reversed 
pending  the  appeal,  the  Supreme 
Court    remanded    the    cause    (o    the 
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original  iloiTOo,  tlio  riiihls  o(  the  parties  lia\o  so  changed  as  to 
umko  i[.  improper  to  earry  it  into  execution,  relief  can  usually 
be  hail  only  through  some  form  of  original  proceeding  in  the 
court  in  which  the  decree  was  rendered.®^  Where  a  plaintiff 
has  voluntarily  become  nonsuited,  he  cannot  have  tlie  proceed- 
ings reversed  by  a  writ  of  error.^*  On  an  appeal  from  a  decree 
enteretl  by  consent,  the  only  question  Avhich  can  be  considered 
is  whether  the  court  below  had  jurisdiction  of  the  case  so  as  to 
authorize  it  to  enter  any  decree.^*  Where  an  appeal  is  taken 
from  a  decree  entered  upon  an  order  taking  a  bill  in  equity 
as  confessed  by  defendants  for  want  of  an  answer,  the  only 
tpiestion  for  the  consideration  of  the  appellate  court  is  whether 
the  allegations  of  the  bill  and  the  proofs  of  service  are  suffi- 
cient to  support  the  decree.®^  Except  on  writs  of  error  to  re- 
view the  judgment  of  a  State  court,^'  there  can  be  no  reversal 


Circuit  Court,  witli  instructions  to 
allow  the  appellant,  the  defendant 
below,  to  file  such  supplemental  bill 
as  he  might  be  advised,  in  the  nature 
of  a  bill  of  review,  or  for  the  pur- 
pose of  supeuding  or  avoiding  the 
decree  upon  the  new  matter  arising 
from  the  reversal  of  the  decree  in 
the  former  case.  Ballard  v.  Searls, 
130  U.  S.  50,  56,  32  L.  ed.  846,  848. 
Where,  pending  an  appeal  from  a 
dfcree,  a  former  decree  in  the  same 
suit  on  which  the  latter  was  depend- 
ent was  reversed,  the  Supreme  Court 
held  that  the  second  decree  was 
thereby  nullified  by  operation  of 
law,  and  dismissed  the  appeal  there- 
from with  costs  to  the  appellant. 
Chicago  &  V.  R.  Co.  v.  Fosdick,  lOG 
V.  S.  47,  84,  85,  27  L.  ed.  47,  65. 
Where,  pending  a  writ  of  error  to  a 
judgment  on  a  "forthcoming  bond" 
to  a  former  judgment,  the  former 
judgment  was  reversed,  the  Supremo 
Court  said  that  the  reversal  of  the 
second  judgment  would  follow  as  of 
course,  but  that  a  cerliorari  was 
necessary  to  bring  up  the  execution 
upon  which  the  bond  was  given,  so 


as  to  show  the  connection  between 
the  judgments.  Barton  v.  Petit,  7 
Cranch,  288,  3  L.  ed.  347.  Supra, 
§§  704,  709. 

63Mackall  v.  Richards,  116  U.  S. 
45,  29  L.  ed.  558;  The  Vaughan  and 
Telegraph,  14  Wall.  258,  20  L.  ed. 
807. 

64  U.  S.  V.  Evans,  5  Cranch,  280, 
3  L.  ed.  101;  Evans  v.  Phillips,  4 
Wheat.  73,  4  L.  ed.  516;  Central 
Transp.  Co.  v.  Pullman's  P.  C.  Co., 
139  U.  S.  24,  39,  35  L.  ed.  55,  61. 

65  Pacific  R.  Co.  v.  Ketchum,  101 
U.  S.  289,  25  L.  ed.  932;  U.  S.  v. 
Babbitt,  104  U.  S.  767,  26  L.  ed.  921. 
See  also  Mandeville  v.  Holey,  1  Pet. 
136,  7  L.  ed.  85. 

66Mastersoii  v.  Howard,  18  Wall. 
!)y,  21  L.  ed.  704;  Thomson  v.  Woo.s- 
ter,  114  U.  S.  104,  29  L.  ed.  105: 
Dobson  v.  Hartford  Carpet  Co.,  114 
U.  S.  439.  29  L.  ed.  177;  O'Hara 
V,  MacConiiell,  93  U.  S.  150,  2:i  L. 
ed.   840. 

67  But  see  O'Neil  v.  Wolcott  Min. 
Co.,  C.  C.  A.,  27  L.R.A.(N.S.)  200, 
174    Fed.    527. 
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for  error  in  sustaining,^'  or  refusing  to  entertain  or  overruling, 
a  plea  in  abatement  other  than  a  plea  to  the  jurisdiction.^^ 
As  a  general  rule  the  appellate  court  has  no  power  to 
review  questions  within  the  discretion  of  the  court  be- 
low;'"   but    the    discretionary    exercise    of    equitable    juris- 


68  U.  S.  R.  S.,  §  1011,  Comp. 
St.  1901,  p.  715;  Marinette  Sawmill 
Co.  V.  Scofield,  C.  C.  A.,  174  Fed. 
562. 

69  U.  S.  R.  S.,  §  1011,  Comp. 
St.  1901,  p.  715;  Wilder  v.  U.  S., 
C.  C.  A.,  143  Fed.  433. 

70  Cook  V.  Burnley,  11  Wall.  659, 
20  L.  ed.  29;  Silsby  v.  Foote,  14 
How.  218,  14  L.  ed.  394;  Freeborn 
V.  Smith,  2  Wall.  160,  17  L.  ed. 
922;  Cheang-Kee  v.  U.  S.,  3  Wall. 
320,  18  L.  ed.  72;  Barton  v.  For- 
syth, 5  Wall.  190,  18  L.  ed.  545. 
A  refusal  to  quash  an  indictment, 
will  ordinarily  not  be  reviewed,  U. 
S.  V.  Gooding,  12  Wheaton,  460,  6 
L.  ed.  693;  Betts  v.  U.  S.,  C.  C.  A., 
132  Fed.  228,  231;  supta,  §  Slorfrf. 
Tlie  mode  of  conducting  trials,  the 
order  of  introducing  evidence,  and 
the  times  when  it  is  to  be  in- 
troduced, are  properly  matters  be- 
longing to  tlie  practice  of  the 
trial  court,  with  which  tlie  appel- 
late court  ought  not  to  interfere. 
Philadelphia  &  T.  R.  Co.  v.  Stimp- 
son,  14  Pet.  448,  10  L.  ed.  535.  So 
is,  ordinarily,  a  limitation  of  tlie 
scope  of  a  cross-e.xamination  be- 
cause it  is  not  germane  to  the  ex- 
amination in  chief  or  has  been  un- 
duly extended.  Post  Pub.  Co.  v. 
Peck,  C.  C.  A.,  199  Fed.  6.  So  are 
all  questions  as  to  surprise,  as  to  re- 
opening a  case,  or  as  to  the  order 
of  proof.  Ames  v.  Quiinby.  106 
U.  S.  342,  27  L.  od.  100.  To  a  largo 
extent,  the  course  and  extent  of  a 
cross-examination  of  a  witness  is 
subject  to  the  control  of  the  court 
in    the   exercise   of    a    sound    discre- 


tion; and  the  exercise  of  that  dis- 
cretion is  not  ordinarily  review?ble 
on  a  writ  of  error.  Rea  v.  Mis- 
souri, 17  Wall.  532,  21  L.  ed.  707. 
But  see  Fames  v.  Kaiser,  142  U.  S. 
488,  35  L.  ed.  1090;  O'Connell  v. 
Pennsylvania  Co.,  C.  C.  A.,  118  Fed. 
989.  A  judgment  may,  but  rarely 
will,  be  reversed  for  the  expressions 
of  his  opinion  on  the  facts  by  the 
judge  in  his  charge,  when  he  left 
all  the  questions  of  fact  to  the  de- 
cision of  the  jury.  Cf.  Arey  v.  De 
Loriea,  C.  C.  A.,  55  Fed.  323.  The 
decision  of  the  trial  court  as  to 
which  party  is  entitled  to  the  open- 
ing and  closing  of  the  argument  to 
the  jury  will  not  be  reviewed  by  the 
appellate  court,  Hall  v.  Weare,  92 
U.  S.  728,  23  L.  ed.  500;  Day  v. 
Woodworth,  13  How.  363,  14  L.  ed. 
181:  Lancaster  v.  Collins,  115  U. 
S.  222,  29  L.  ed.  373.  At  least 
where  it  does  not  appear  that  the 
plaintiff  in  error  was  thereby  pre- 
judiced. New  York  Dry  Goods  Store 
v.  Pabst  Brewing  Co.,  C.  C.  A.,  112 
Fed.  381,  383.  An  allowance  or  re- 
fusal of  an  amendment  to  a 
pleading  is  ordinarily  a  matter  for 
the  discretion  of  the  court  below. 
Jenkins  v.  Banning,  23  How.  455, 
16  L.  ed.  580;  Ex  parte  Bradstreet, 
7  Pet.  634,  8  L.  ed.  810;  Wright  v. 
Hollingsworth,  1  Pet.  165,  7  L.  ed. 
96 ;  Spencer  v.  Lapsley,  20  How. 
264,  15  L,  ed.  902 ;  Rucker  v.  Bolles, 
C.  C.  A.,  133  Fed.  858;  Dunn  v. 
Mayo  Mills,  C.  C.  A.,  134  Fed.  804, 
806.  But  in  an  extraordinar}-  case 
a  decision  tlioreupon  may  be  review- 
ed.     Riddle  v.   Wliiteliili,   135  U.  S. 
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C.il.   027.    GJO.   :U    L.   i'd.   2S2.    -JSu. 
2S0.  llirman  v.  Am.  Bridge  Co.,  C. 
r.    A.,    U    Foil.    5>:H)     (whore    there 
woro   roverstils    lor    rolusala  to   per- 
mit iin  auiemhmnt.}    Warner  v.  God- 
rev.   ISG  U.  S.  305.  40  L.  ed.   1203 
(where    a    reversal    wn:*    made    be- 
cause  of   a  graiil    of   juMinissioii    to 
amend).      See   si/ pro,    §    215.      The 
same   rule   applies   to   a   motion    to 
amend      a     judgment.      Mason      v. 
Smith,  C.  C.  A..  191   Fed.  502.     Up- 
on a  trial,  plaint ilT  was  allowed  to 
withdraw  a  juror  and  given  permis- 
sion to  amend  his  declaration  with- 
in A  spcoifu'd  time,  and  subsequent- 
ly,  after   the  jurors   had   been   dis- 
charged,   he    was    ordered    to    pay 
the   costs   of   the  term   as   a   condi- 
tion   for    such    amendment,    and    in 
default    thereof    his    complaint    was 
dismissed.     For   this  the   judgment 
was  reversed.    Jackson  v.  Emmons, 
170  U.  S.  532,  44  L.  ed.  576.     The 
grant  of  permission  to  withdraw  a 
juror    is    usually     not     reviewable. 
Huntington  v.  Toledo,  St.  L.  &  W. 
IJ.  Co..  C.  C.  A.,  175  Fed.  532.    The 
refusal    of   the   court   below    to    al- 
low new  pleas  to  be  filed  cannot  be 
assigned  as  error  except  in  case  of 
a   gross   abuse   of   discretion.     Man- 
deville  v.  Wilson,  5  Cranch,  15,  17, 
3  L.  ed.  23,  24;  Marine  Ins.  Co.  v. 
Hodgson,   6    CrancTi,    200,    3   L.    ed. 
200;    U.    S.    V.    Buford,    3    Pt.    12, 
7    L.   ed.   585;    Dean   v.   Mason,    20 
How.    198,    15  L.   ed.   876;    Spencer 
v.  Lapsley,  20  How.  264,  15  L.  ed. 
902;    ^tna    Ins.    Co.    v.    Weide,    9 
Wall.  677,  19  L.  ed.  810;   Chapman 
V.  Barney,  129  U.  S.  677.  32  L.  ed. 
800:  Gormley  v.  Bunyan,  138  U.  S. 
«23,  631,  34  L.  ed.  1086,  1089.     The 
continuance  of  a  case  or  the  refusal 
V)   continue   it   is   in   the   discretion 
of  the  court  to  which  the  motion  is 
made.    Woods  v.  Young,  4   Cranch, 
237.   2    L.    c-d.   607:    Sims    v.    Hund- 


ley,    o     How.     1,     12     L.     ed.     319; 
Thompson   v.   Sclden,  20  How.    194, 
15  L.  ed.  1001;  McFaul  v.  Ramsey, 
20  How.  523,  15  L.  ed.   1010;   Cook 
v    Burnley,  11   Wall.  659,  20  L.  ed. 
29;   Cox  v.  Hart,  145  U.  S.  376,  36 
L.    ed.   741;    Pickett   v.   U.    S.,   216 
U.  S.  456,  54  L.  ed.  506;   Davis  v. 
Patrick,    C.    C.    A.,    57    Fed.    909; 
Texas  &  Pac.   Ry.   Co.   v.  Humble, 
C.    C.    A.,    97    Fed.    837;    Means    v. 
Bank  of  Randall,  146  U.  S.  620,  36 
L.  ed.  1107;   Drexel  v.  True,  C.  C. 
A.,  74  Fed.  12;  Baker  v.  Texarkana 
Nat.   Bank,  C.  C.  A.,  74   Fed.  598; 
Hardy  v.  U.  S.,   186  U.  S.  224,  46 
L.  ed.  1137;  Copper  River  Min.  Co. 
v.    McClellan,    C.    C.    A.,    138    Fed. 
333;  Myers  v.  Kcssler,  C.  C.  A.  142 
Fed.  730;  Huntington  v.  Toledo,  St. 
L.  &  W.  R.  Co.,  C.  C.  A.,  175  Fed. 
532;  St.  Louis  Stave  &  Lumber  Co. 
v.    U.   S.,    C.    C.   A.,    177    Fed.    178. 
It  seems  that  the  exceptions  to  rul- 
ings   on    a    motion    to    change    the 
venue  are  not  available  upon  a  writ 
of    error,    McFaul    v.    Ramsey,    20 
How.  523,  15  L.  ed.  1010;   Cook   v. 
Burnley,  11  Wallace,  659,  20  L.  ed. 
29.     The  decision  of  the  trial  court 
upon  a  challenge  to  the  favor  of  a 
juror  will  rarely  be  reviewed.   Pless 
Pub.  Co.  V.  McDonald,  C.  C.  A.,  73 
Fed.  440;   So.  Pac.  Co.  v.  Rauk.  C. 
C.    A.,    49    Fed.    696.      Decisions    of 
administrative     questions      in      the 
course     of     receivership,     such     as 
granting  leave  to  sue  a  receiver,  N. 
Y.    Security    &    Tr.    Co.    v.    Illinois 
Transfer  R.  Co.,  C.  C.  A.,  104  Fed. 
710:     or    determining    to    retain    a 
leasehold.     Mercantile     Tr.     Co.     v. 
Farmers'    L.    &    Tr.    Co.,    C.    C.    A., 
81   Fed.  2.") J.  will  rarely  be  reviewed 
upon     appeal.       An     order     setting 
aside  an   award  of  arbitrators  may 
be  reviewed  by  writ  of  error  to  the 
final   judgment   in   the  case.    Nolan 
v.   Colo.   Cent.   Consol.  Min.   Co.,   C. 
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diction,  for  example,  in  gi-anting  or  refusing  specific  perform- 
ance, may  be  reviewed.'"^  The  granting  or  refusal  of  a  motion 
for  a  new  trial,  either  absolutely'^^  or  conditionally,'''^  is  within 
the  discretion  of  the  court  ;'''*  but  where  the  court  below  refuses 
to  consider  a  motion  for  a  new  trial  upon  the  ground  that  it  has 


C  A.,  63  Fed.  930.  It  has  been 
held  that  an  order  overruling  ex- 
ceptions to  a  master's  report,  be- 
cause the  record  was  not  printed  in 
accordance  with  tlie  rules,  cannot 
be  reviewed  by  tlie  Circuit  Court 
of  Appeals.  Du  Bois  v.  Mayor 
of  New  York,  C.  C.  A.,  128  Fed.  418. 
It  has  been  held  that  an  order  re- 
fusing naturalization  is  discretion- 
ary and  is  not  reviewable  by  either 
appeal  or  writ  of  error.  U.  S.  v. 
Dolla,  C.  C.  A.,  177  Fed.  101.  Con- 
tra, U.  S.  V.  Breen,  135  App.  Div. 
(N.   Y.)    824. 

'1  Leicester  Piano  Co.  v.  Front 
P  R.  Imp.  Co.,  C.  C.  A.,  55  Fed. 
190. 

72  Henderson  v.  Moore,  5  Cranch, 
11,  3  L.  ed.  22;  Blunt  v.  Smith,  7 
Wheat.  248,  5  L.  ed.  446;  M'Lana- 
han  V.  Universal  Ins.  Co.,  1  Pet. 
170,  7  L.  ed.  98;  U.  S.  v.  Buford, 
3  Pet.  12,  3  L.  ed.  585;  Life  F.  Ins. 
Co.  V,  Wilson,  8  Pet.  291,  8  L.  ed. 
949;  Doswell  v.  De  LaLanza,  20 
How.  29,  15  L.  ed.  824;  Warner  v. 
Norton,  20  How.  448,  15  L.  ed.  950; 
Pomeroy  v.  Bank  of  Indiana,  1 
Wall.  592,  17  L.  ed.  638;  Freeborn 
v.  Smith,  2  Wall.  160,  17  L.  ed. 
922;  Labor  v.  Cooper,  7  Wall.  565, 
19  L.  ed.  151;  Ewing  v.  Howard,  7 
Wall.  499,  19  L.  ed.  293:  Home  Ins. 
Co.  v.  Barton,  13  Wall.  603,  20  L. 
ed.  708;  Erskine  v.  Hohnbach,  14 
Wall.  613,  20  L.  ed.  745;  Republi- 
can R.  B.  Co.  v.  Kansas  P.  R.  Co., 
92  U.  S.  315,  23  L.  ed.  515;  Cam- 
buston   v.   U.   S.,   95   U.   S.   285,   24 


L.  ed.  448;  Young  v.  U.  S.,  95  U. 
S.  641,  24  L.  ed.  467;  Kerr  v.  Clam- 
pitt,  95  U.  S.  188,  24  L.  ed.  493; 
San  Antonio  v.  Mehaffy,  96  U.  S. 
312,  24  L.  ed.  816;  Newcomb  v. 
Wood,  97  U.  S.  581,  24  L.  ed.  1085; 
Kansas  Pac.  R.  Co.  v.  Twombly, 
100  U.  S.  78,  25  L.  ed.  550;  Boog- 
her  V.  Insurance  Co.,  103  U.  S.  90, 
26  L.  ed.  310;  Jones  v.  Buckell,  104 
U.  S.  554,  26  L.  ed.  841;  Embry  v. 
Palmer,  107  U.  S.  3,  27  L.  ed.  346: 
Terre  Haute  &  Ind.  R.  Co.  v.  Stru- 
ble,  109  U.  S.  381,  27  L.  ed.  970; 
Alexander  v.  U.  S.,  57  Fed.  828, 
830;  Myers  v.  Kcssler,  C.  C.  A.,  142 
Fed,  730;  Hauaway  v.  Guarantee 
Savings,  Loan  &  Investment  Co.,  C. 
C.  A.,  143  Fed.  962;  Bell  Telephone 
Co.  v.  Detharding,  C.  C.  A.,  148  Fed. 
371.  So  is  the  denial  of  a  motion 
to  set  aside  a  judgment  and  permit 
the  withdrawal  of  a  plea  of  guilty, 
when  there  is  no  jurisdictional 
question  imvolved.  Whitworth  v. 
U.  S.,  C.  C.  A.,  114  Fed.  302. 

73  No.  Pac.  R.  Co.  V.  Herbert,  116 
U.   S.   642,   n,   29   L.   ed.   755. 

74  N.  Y.,  L.  E.  &  W.  R.  Co.  V. 
Winter,  143  U.  S.  60,  75,  36  L. 
ed-.  71,  80;  and  authorities  cited  in 
notes  66  and  67,  supra.  But  see 
Coughlin  V.  District  of  Columbia, 
106  U.  S.  7,  27  L.  ed.  74.  In  a 
death  case,  an  order  denying  a  new 
trial  was  reversed  because  nominal 
damages  had  been  awarded.  Pugli 
V.  BlufT  City  Excursion  Co.,  C.  C.  A., 
177  Fed.  399. 
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uo  powor  to  do  so,"  or  iiu properly  rel'uses  to  congider  affidavits 
\ipon  siu'li  :i  motion.'®  or  jirants  ii  new  trial  when  it  has  no 
powtM"  to  at't  ninni  the  niolion,'''  the  decision  may  be  reviewed 
by  a  writ  of  error.  A  decree  upon  a  bill  in  the  nature  of  a  bill 
of  review,  which  sets  aside  a  previous  decree,  was  reversed  upon 
appeal."  The  opening  of  a  default  is  not  subject  to  revision 
in  the  appellate  court."  A  refusal  to  open  a  default  is  not  the 
subject  of  review;  except  possibly,  in  case  of  a  gross  abuse  of 
discretion.*"  An  order  directing  a  compulsory  nonsuit  or  a 
dismissal  of  a  conijilaint  *^  may  be  reviewed  by  writ  of  error 
to  the  final  judgment.*^  An  error  that  would  not  have  been 
prejudicial  to  the  plaintiff  in  error  or  ap))ellant  is  on  gound 
for  a  reversal."     It  was  formerly  the  rule  that  if  there  be 


75  Foltoii  V.  Spiro,  C.  C.  A.,  78 
Fed.  576. 

76  Clyde  Mattox  v.  U.  S.,  146  U. 
!S.  140*  147,  36  L.  ed.  917,  920; 
Dwyor  v.  U.  S.,  170  Fed.  160,  supra, 
§  478. 

77  City  of  Manning  v.  German 
Ins.  Co.,  C.  C.  A.,  107  Fed.  52,  54; 
\elson  et  al.  v.  Meehan  et  al.,  C, 
C.  A.,  12  L.R.A.(N..S.)  374,  155 
Fed.  1. 

78llendiyx  v.  Perkins,  C.  C.  A., 
114  Fed.  801.  An  order  refusing 
leave  to  file  a  bill  of  review  is  ap- 
pealable. Board  of  Councilmen  of 
Frankfort  v.  Deposit  Bank,  C.  C.  A., 
124  Fed.  18. 

79  U.  S.  V.  Estudillo,  1  Wall.  710, 
17  L.  ed.  702;  McAllister  v.  Kuhn, 
96  U.  S.  87,  24  L.  ed.  615,  Nevv- 
conib  V.  Burbank,  159  Fed.  569. 

80  Metropolitan  St.  By.  Co.  v. 
Davis,  C.  C.  A.,  112  Fed.  633;  Dex- 
ter V.  Kelles,  C.  C.  A.,  11.3  Fed. 
48. 

81  Central  Transp.  Co.  v.  Pull- 
man's P.  C.  Co.,  139  U.  S.  24,  39, 
35  L.  ed.  55,  61  ;  Southern  Pac. 
Co.  v.  Kelley,  C.  C.  A.,  187  Fed. 
9.37. 

8a  Elmore  v.  Grymes,  1  Pet.  469, 
'7    L.   ed.   224;    Central   Transp.   Co 


v.   Pullman's   P.   C.   Co.,   139   U.   S. 
24,    39,    35    L.    ed.    55,    61. 

83  U.  S.  V.  U.  S.  Fidelity  &  Guar- 
anty Co.,  222  U.  S.  283,  56  L.  ed. 
200;  Norfolk  Southern  R.  Co.  v. 
Talbott,  C.  C.  A.,  190  Fed.  737; 
Delaware,  L.  &  W.  B.  Co.  v.  Lyne, 
C.  C.  A.  193  Fed.  984.  Such  as 
the  erroneous  admission  of  evidence 
which  could  not  Ijave  afi'ected  the 
result,  Holmes  v.  Goldsmith,  147 
U.  S.  150,  37  L.  ed.  118;  U.  S.  v. 
Shapleigh,  C.  C.  A.,  54  Fed.  126, 
137;  Dorsheimer  v.  Glenn,  51  Fed. 
404;  Am.  Mfg.  Co.  v.  Bigelow,  C.  C. 
A.,  188  Fed.  34;  Post  Pub.  Co.  v. 
Peck,  C.  C.  A.,  199  Fed.  6,  24;  or 
an  exchision  of  evidence  that  was 
merely  cumulative,  when  there  was 
a  considerable  amount  of  evidence 
offered  by  the  same  party  upon  the 
same  issue,  Patterson  v.  Taeger  & 
S.  By.  Co.,  C.  C.  A.,  178  Fed.  649. 
A  judgment  will  not  be  reversed 
for  an  erroneous  instruction  to  the 
jury  where  the  evidence  justified 
a  direction  in  favor  of  the  defe)id- 
ant  in  error.  W.  B.  Grimes  Dry 
Goods  Co.  v.  :\lalcolm,  58  Fed.  670; 
Cook  v.  Foley,  C.  C.  A.,  152  Fed. 
41,  48.  Nor  for  an  erroneous  in- 
struction   inapplicable   to   the   case. 
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error  apparent  on  the  face  of  the  record,  a  presumption  of 
prejudice  arises,  which  cannot  be  disregarded,  unless  the 
record  affirmatively  discloses  that  the  error  was  not  prejudi- 
cial," but,  in  the  Second  Circuit,  it  is  now  held  that  prejudice 
from  error  must  be  shown  and  will  not  be  presumed.®'  The 
court  of  review  will  not  consider  exceptions  taken  by  a  party 
who  has  not  sued  out  a  Avrit  of  error  or  taken  an  appeal,^®  A 
court  of  review  cannot  consider,  by  agreement  of  the  parties, 
questions  not  in  the  case;  although  a  stipulation  is  made  that 
other  suits  or  procedings,  which  have  not  been  brought  up  on 
appeal,  be  consolidated  with  that  appeal,  when  they  were  not 
consolidated  in  the  court  of  first  instance.®' 

On  appeals  from  the  Court  of  Claims,  in  the  absence  of  a 
special  statute,  nothing  can  be  reviewed  but  questions  of  law.®® 
On  appeals  from  the  Court  of  Claims  the  findings  of  fact  im- 
port absolute  verity  and  conclude  both  parties.®^     Where  the 


Crosby  Lumber  Co.  v.  Smith,  C.  C. 
A.,  51  Fed.  63.  Nor  for  an  erron- 
eous instruction  which  could  have 
done  no  harm.  Standard  Oil  Co.  v. 
Brown,  238  U.  S.  78,  86,  54  L. 
ed.  944,  94.5.  Cf.  Iron  Silver  Min. 
Co.  V.  Mike  &  S.  G.  &  S.  Min.  Co., 
143  U.  S.  394,  36  L.  ed.  201;  Kan- 
sas City,  Ft.  S.  &  M.  R.  Co.  v.  Ston- 
er,  51  Fed.  649,  655.  But  see  Deery 
V.  Crary,  5  Wall.  795,  18  L.  ed.  653; 
Smith  V.  Shoemaker,  17  Wall.  630, 
21  L.  ed.  717;  nor  for  overruling 
an  objection  that  the  plaintilV  ha<i 
an  adequate^  remedy  at  law,  where 
there  was  no  issue  of  fact  t/iat 
could  have  been  submitted  to  a 
jury.  Soutiiorn  Pac.  Ry.  Co.  v.  U. 
S.,  C.  C.  A.,  186  Fed.  737. 

84Vir\ksburg  &  Meridan  R.  R. 
Co.  V.  O'Brien.  119  U.  S.  W,  30  L. 
ed.  299:  Mexia  v.  Oliver,  148  U.  S. 
664;  :{7  1..  ('(].  602;  Cock  v.  Foley, 
C.  C.  A.,  \r,2  Fed.  41,  48;  Mutual 
Reserve  F^ifc  Ins.  Co.  v.  lleidel,  C. 
C.  A..  Uil  l".(l.  .',35;  Norfolk  &  V. 
'I'rai-I  i«.ii  Cn.  \.  Milh-r.  C.  C.  A., 
174    I'fil.  liilT:   (iinsolidated  Grocery 


Co.  V.  Hammond,  C.  C.  A.  175  Fed. 
641 ;  Stewart  v.  Brune,  C.  C.  A., 
179    Fed.    350. 

85  Press  Pub.  Co.  v.  Monteith,  C. 
C.  A.,  180  Fed.  356;  See  People 
v  Gi'/bert,  199  N.  Y.  10,  20  Ann. 
Cas.  769;  Savage  v.  Modern  Wood- 
men, 84  Kan.  63,  33  L.R.A.{N.S.) 
773;  Harris  v.  State,  80  Neb.  195; 
Byers  v.  Territory,  1  Okla.  Crim. 
Rep.  677;  State  v.  Byrd,  41  Mont. 
585.  Tliis  rule  has  been  approved 
bj-  the  American  Bar  Ass'n,  the  New 
York  State  Bar  Ass'n,  and  the  Bar 
Ass'n  of  the  City  of  New  York.  Re- 
port of  Am.  Bar  Ass'n  for  1912. 

86  U.  S.  v.  Blackfeatlier,  155  U. 
S.  180,  39  L.  ed.  114;  Guarantee 
Co.  V.  Phenix  Tns.  Co.,  C.  C.  A, 
124   Fed.    170. 

87Headrick  v.  Larson,  C.  C.  A., 
152  Fed.  93. 

88Mahan  v.  U.  S.,  14  Wall.  109, 
20  L.  ed.  764;  U.  S.  V.  Smith.  94 
I".  S.  214,  24  L.  ed.  115. 

89  D.'fsinare  v.  U.  S.,  93  U.  S.  (iO:.. 
23  L.  ed.  959;  Talbert  v.  V.  S.,  IS.-) 
U.    S.    45.    .'59   L.   .'(].    64. 
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I  ouri  ai  Liiiuiis.  sl•lnl.■^  up  as  a  part  of  its  liudiiig.s  of  facts  all 
the  oviiieiu'o  on  which  an  oj^scutial  fact  was  fouuci,  aiul  Uiero  ia 
no  legal  evidonco  to  establish  such  fact,  the  Siiproiiie  C^)m't  must 
reverse  tiu^  judiinieut,  if  the  fact  so  fo\uiJ  is  essential  to  the 
judgnuMit^"  The  Juiliiuieiit  of  the  Court  of  Claims  as  to  the 
loffal  efTeet  of  the  ullinuite  circvumstantial  facts  in  a  case  uuiy 
be  reviewed  on  a}>peal.^^  The  conclusions  of  law  drawn  from 
the  tindiugs  of  fact  nniy  be  reviewed.®^  Questions  of  law  aris- 
ing in  the  course  of  a  trial  before  the  Court  of  Claims  may 
alsi»  be  reviewed  upon  appeal. ^^  Upon  a  question  of  fraud  or 
mistake,  the  Supreme  Court  will  not  go  behind  the  findings  of 
fact  of  the  Court  of  Claims.^* 

§  712.  Mandate.  The  judgment  of  the  appellate  court  is 
embodied  in  a  numdate  which  is  sent  down  to  the  court  whose 
proceedings  have  been  reviewed  by  writ  of  error  or  appeal.^ 
When  the  judgment  of  a  Circuit  Court  of  Appeals  is  reviewed, 
the  mandate  should  be  addressed  to  the  court  of  first  instance,^ 
unless  some  action  by  the  Circuit  Court  of  Appeals,  such  as  the 
consideration  of  an  appeal  of  which  it  had  decided  that  it 
had  no  jurisdiction,'  or  the  dismissal  of  an  appeal,  is  directed, 
when  the  mandate  is  usually  directed  to  that  court  alone.'*    "It 


90  U.  S.  V.  Clark,  96  U.  S.  37, 
■li  L.  ed.  690. 

91 U.  S.  V.  Pugh,  99  U.  S.  265, 
2i   L.  ed.   322. 

92  Union  Pac.  R.  Co.  v.  U.  S., 
116  U.  S.  154,  29  L.  ed.  584.  See 
also  The  Adriatic,  107  U.  S.  512, 
27  L.  ed.  497. 

93Mctlun-  V.  U.  S.,  116  U.  8. 
•45,  29  L.  i-d.  572. 

94  U.  S.  V.  Adams,  6  Wall.  101, 
1  •=  L.  ed.  792.  As  to  decisions  upon 
appeals  from  Territorial  courts,  see 
Mammoth  Miu.  Co.  v.  Salt  Lake 
••■.  Si  M.  Co.,  151  U.  f?.  447,  38  L. 
.-d.  229;  supra,  §§  687,  688,  691. 

8  712.     126  St.  at   L.  826.  SjS    Id. 

2  20  St.  at  L.  827,  §  10;  Louis- 
wile  &  Naflhville  R.  R.  Co.  v.  Behl- 
mer,   160   U.  S.  644.  648,  42   L.  ed. 


889,  890.  Where,  pending  an  ap- 
peal, a  new  district  was  created,  to 
which  the  case  would  ordinarily  be- 
long; the  Supreme  Court  remanded 
it  to  the  other  district,  because 
there  were  special  circumstances, 
which  made  it  proper  that  the  facts 
sliould  be  investigated  by  the  judge, 
before  whom  the  first  hearing  was 
held.  Hatfield  v.  King,  186  U.  S. 
178,  46  L.  ed.  1112. 

3  Lutcher  &  Moore  Lumber  Co.  v. 
Kniglit,  217  U.  S.  257,  54  L.  ed. 
757. 

4  Am.  Sugar  Co.  v.  New  Orleans, 
181  U.  S.  277,  283,  45  L.  ed.  859, 
862;  Wliitney  v.  Dick,  202  U.  S. 
132,  141,  50  L.  ed.  963,  966;  Ei> 
parte  First  National  Bank  of  Chi- 
cago, 207  U.  S.  01,  64,  66,  52  L.  ed. 
103,  10.5,   106. 
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is  customary  to  issue  but  a  single  mandate."^  The  directions 
as  to  further  proceedings  of  the  court  of  first  instance  are 
in  a  mandate  addressed  to  the  Circuit  Courts  of  Appeals  are 
not  an  order  to  issue  an  order  to  the  District  Court.^  They 
are  directions  which  the  Circuit  Court  of  Appeals  should  sim- 
ply communicate  to  the  court  of  first  instance  and  whicli  the, 
latter  should  follow  on  the  authority  of  the  Supreme  Court,  not 
upon  the  authority  of  the  Circuit  Court  of  Appeals.'  Neither 
the  Supreme  Court  nor  the  Circuit  Court  of  Appeals  has  power 
to  issue  execution  on  appeal  from  or  error  to  the  judgment  or 
decree  of  a  Federal  court.'  A  mandate  may  be  recalled  from 
the  inferior  court,  and  corrected  or  set  aside,  at  the  term  at 
which  it  is  issued.®  An  application  to  recall  and  correct  a  man- 
date caimot  be  made  after  the  close  of  the  term.^**  In  a  case 
in  which  the  appellate  court  had  no  jurisdiction,  it  may  of  its 
own  motion  modify  the  judgment,  recall  a  mandate  of  affirm- 
ance, pending  the  term  at  which  it  was  issued,  and  dismiss  the 
writ  of  error."  No  mandate  issues  without  an  order  from  the 
appellate  court,  which  is  usually  granted  only  on  consent  or 
upon  notice.  It  was  the  former  practice  in  tlie  Supreme  Court 
of  the  United  States,  when  no  special  circumstances  were 
shown,  to  issue  no  mandates,  except  immediately  before  the 
February  recess,  and  immediately  before  the  conclusion  of  the 
term.  Where  a  party  has  died  after  argument, ^^  or  where  an 
appeal  or  writ  of  error  has  been  argued  in  ignorance  of  his 
death."   or   in   a    case    where   it   is   necessary    to    prevent   an 


5  Ex  parte  First  National  Bank, 
207  U.  S.  61,  64,  60,  52  L.  ed.  103, 
]0.>.    100. 

6  Ibid. 
7Ihid. 

8U.  S.  R.  S.,  §  70],  26  St.  at  L. 
826,  §§  10,  11. 

SKillian  v.  Ebbinghaus,  111  U. 
S.  708,  28  L.  ed.  59.3;  Ex  parte 
Crensliaw.  15  Pet.  119,  10  L.  ed. 
682:  U.  S.  V.  Gomez,  23  How.  326, 
16  L.  ed.  552;  Waskey  v.  TTanimcr, 
C.  C.  A.  179  Fed.  273;  Miocene 
Ditdi  Co.  V.  Campion  Mining  & 
Trading  Co.,  C.  C.  A.  197  Fed.  407. 

10  Sell. .11   V.   Dodge,   107  r.  S.  fi20. 


27  L.  ed.  001 ;  Killian  v.  Ebbiiig- 
baus.  111  U.  S.  798,  28  L.  ed.  50:3: 
Minn.  Tribune  Co.  v.  Associated 
Press,  C.  C.  A.  84  Fed.  921;  Haw- 
kins V.  Cleveland,  C.  C.  &  St.  1.. 
Ry.  Co.,  C.  C.  A.,  99  Fed.  322: 
s.  e.,  C.  C.  A.  89  Fed.  266. 

"  U.  S.  V.  Gomez,  23  How.  326,  1 6 
L.  ed.  552;  Cannon  v.  U.  S.,  lis 
U.  S.  355,  30  L.  ed.  220;  Ex  part. 
Crensbaw,  15  Pet.  119,  10  L.  ed. 
082. 

12  Clay  V.  Smith,  3  Pet.  411,  7 
L.  ed.  723. 

i3Pank  of  U.  S.  v.  Weisiger.  2 
i'<'t.  481.  7  L.  ed.  492. 
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auaKMiu-ni  wlu.-li  wouKl  caiuso  uijiiyticc;"  iho  judgment  of  the 
ai)i)i'lljiio  i-i'urt  iiKiv  bo  ontered  mmc  pro  tunc  as  of  a  date  prior 
to  his  death. 

\Vhi«ri'  a  jiulgiiu'.nt  for  tlie  payment  of  money  is  aiiirmed  by 
the  8upri'nio  Court,  upon  a  writ  of  error,  interest  is  awarded  to 
the  dofeuihiut  in  error  from  the  day  of  the  judgment  until  its 
payment,  at  the  same  rate  that  simihir  judgments  bear  interest 
iuthe  courts  of  the  State  where  such  judgment  is  rendered.^* 
The  same  ruk'  applies  to  decrees  for  the  payment  of  money  in 
casej?  in  equity,  unless  otherwise  ordered  by  the  appellate 
eourr.*^  "In  cases  in  admiralty,  damages  and  interest  may  be 
allowed  if  specially  directed  by  the  court."  "  In  case  inter- 
est is  improperly  allowed  by  the  court  below,  and  the  amount 
of  tlie  interest  is  iusuthcient  to  warrant  a  writ  of  error,  the 
appellate  court  may  compel  the  court  below  by  a  mandamus 
t<»  vacate  so  much  of  the  judgment  as  awards  interest." 
Where  proceedings  under  the  judgment  or  decree  below  have 
been  stayed,  and  the  appelate  court  considers  that  the  writ 
of  error  or  appeal  was  taken  merely  for  delay,  damages  at  the 
rate  of  ten  per  cent,  in  addition  to  the  interest  may  be  awarded 
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1*  Coughlin  V.  District  of  Colum- 
bia, 106  U.  S.  7,  27  L.  ed.  74. 

15  S.  C.  Rule  23;  C.  C.  A.  Rule 
.SO:  U.  S.  R.  S.,  §  1010;  Perkins 
V.  Founiiquot.  14  How.  328,  14  L. 
ed.  441 ;  McNeil  v.  Holbrook,  12  Pet. 
84.  9  L.  ed.  1000.  As  to  the  power 
of  the  District  of  Columbia  Court 
<if  Appeals,  see  Wasliintjrton  &  G. 
U.  Co.  V.  Harmon's  Adm'r,  147  U. 
S.  571,  589.  37  L.  ed.  284,  291. 

18  S.  C.  Rule  23:  C.  C.  A.  Rule 
:{0:  U.  S.  R.  (^..  §  1010.  Since  the 
adoption  of  the  rule  just  cited,  it 
has  Ix-en  held  that  interest  at  the 
lejfal  rate,  in  the  State  wliere  the 
judgment  was  entered,  should  be 
allowed  upon  such  aflirmanco  in 
i-a.ses  at  common  law  and  in  equity, 
although  not  spocilied  in  the  man- 
date. Ex  parte  The  Republic  of 
Colombia,  195  U.  S.  604,  49  L.  ed. 
.138;  United  Shoe  Mach.  Co.  v. 
Dancel    (C.  C.   A.),   Second   Circuit 


1906.  Contra,  Green  v.  Chicago, 
S.  &  C.  R.  Co.  (C.  C.  A.),  49  Fed. 
907.  In  the  absence  of  a  rule  of 
court  upon  the  subject,  it  was  held 
that,  unless  interest  was  included  in 
the  mandate,  it  could  not  be  award- 
ed after  the  affirmance.  Boyce  v. 
Gundy,  9  Peters,  276,  9  L.  ed.  127; 
U.  S.  V.  So.  Pac.  R.  Co.,  56  Fed. 
8G5.  See  Ingersoll  v.  Coram,  174 
Fed.  662.  A  direction  in  the  man- 
date, that  appellants  pay  "the  ex- 
penses of  tiie  trustee,  his  fee,  and 
costs,"  authorize  the  allowance  of 
a  reasonable  counsel  fee  to  his  at- 
torney. Page  V.  Rogers  (C.  C.  A.), 
149  Fed.  194.  This  practice  still 
prevails  in  admiralty.  The  Glenn- 
cliil,  128  Fed.  963. 

17  S.   C.   Rule  23;    C.   C.   A.   Rule 
.{0;    U.  S.  R.  S.,   §   1010. 

18  In  re  Washington  &  G.  R.  Co., 
140  U.  S.  91,  35  L.  ed.  339. 

19  S.   C.   Rule   23;    C.   C.   A.   Rule 
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Where  a  judgment  or  decree  which  is  reversed  has  been  exe- 
cuted pending  the  writ  of  error  or  appeal,  the  mandate  should 
include  a  direction  to  the  court  below  to  compel  restitution.^" 


30;  U.  S.  R.  S.,  §  1010;  Barrow 
V.  Hill,  13  How.  54,  14  L.  e.l.  48; 
•Sutton  V.  Bancroft.  23  How.  320, 
16  L.  ed.  454;  Kilbourne  v.  State 
Sav.  Inst.,  22  How,  503,  16  L.  ed. 
370;  Sire  v.  Ellithorpe  A.  Br.  Co., 
137  U.  S.  579,  34  L.  ed.  801; 
Whitney  v.  Cook,  131  U.  S. 
cxcvii,  and  26  L.  ed.  560;  Insur- 
ance Co.  V.  Huchbergers,  12  Wall. 
164,  20  L.  ed.  364;  Hennessy  v.  Shel- 
don, 12  Wall.  440,  20  L.  ed.  446; 
Hall  V.  Jordan,  19  Wall.  271,  22 
L.  ed.  47 ;  Peyton  v.  Heinekin,  131 
U.  S.  ci,  and  20  L.  ed.  679;  Jen- 
kins V.  Banning,  23  How.  455,  16 
L.  ed.  580;  Prentice  v.  Pickersgill, 
6  Wall.  511;  Campbell  v.  Wilcox, 
10  Wall.  421,  19  L.  ed.  973;  Amory 
V.  Amory,  91  U.  S.  356,  23  L.  ed. 
436;  Taxes  &  P.  Ry.  Co.  v.  Volk, 
151  U,  S,  73,  38  L.  ed.  78;  Wat- 
terson  v.  Payne,  154  U.  S.  534,  and 
15  L.  ed.  899;  Wabash  R.  R.  Co. 
V.  Mathew,  199  U,  S.  605,  50  L.  ed. 
329  (upon  writ  of  error  to  a  State 
court)  ;  Mutual  Reserve  L.  Ins.  Co. 
V.  Birch,  200  U.  S.  612,  50  L.  ed. 
620  (upon  writ  of  error  to  a  State 
court).  It  has  been  said  that  the 
penalty  will  not  be  imposed,  where 
the  question  presented  is  one  of 
statutory  construction,  which  has 
not  been  decided  by  a  State  court, 
and  is  fairly  in  doubt  under  tlie 
authorities.  Times-Democrat  Pub. 
Co.  V.  Mozee  (C.  C.  A.),  130  Fed. 
761 ;  nor  where  the  previous  de- 
cisions of  the  State  Supreme  Court 
and  the  Circuit  Court  of  Appeals 
were  in  conflict.  Joplin  &  P.  Ry. 
Co.  V.  Payne.  C.  C.  A.  194  Fed.  387. 
A  jess  sura  tban  ten  per  cent,  may 
^ed.  Prac.  Vol.  III.— 161. 


also  be  awarded  for  damages  on  an 
appeal.  West  Wisconsin  R.  Co.  v. 
Foley,  94  U.  S.  100,  24  L.  ed.  71. 
The  power  of  the  Supreme  Court  to 
award  the  damages  for  delay  is  not 
confined  to  money  judgments.  In 
one  case  five  hundred  dollars  dam- 
ages were  awarded  for  delay  on  an 
appeal  from  a  decree  for  specific 
performance.  Gibbs  v.  Diekma,  131 
U.  S.  clxxxvi,  and  26  L.  ed.  177. 

20  The  Rachel  v.  U.  S.,  6  Cranch, 
329,  3  L.  ed.  239;  Bank  of  U.  S. 
v.  Bank  of  Washington,  6  Pet.  8, 
8  L.  ed.  299;  Morris's  Cotton,  8 
Wall.  507,  19  L.  ed.  481;  Ex  parte 
Morris,  9  Wall.  605,  19  L.  ed.  799. 
No  extra  damages  can  be  awarded 
when  an  appeal  or  writ  of  error  is 
dismissed  for  want  of  jurisdiction. 
Gregory  Consol.  Min.  Co.  v.  Starr, 
141  U.  S.  222,  227,  35  L.  ed.  715, 
717. 

21  This  is  so,  even  when  the  re- 
versal is  because  of  want  of  juris- 
diction of  the  court  below.  North- 
western Fuel  Co.  V.  Brock,  139  U.  S. 
216,  35  L.  ed.  151.  Restitution  may 
be  enforced  by  contempt  proceedings. 
Ex  parte  Morris,  9  Wall.  605,  19 
L.  ed.  799.  Where  a  third  person 
has  received  funds  or  propertj'  of 
which  restitution  is  ordered,  he 
may  be  obliged  to  return  the  same, 
provided  he  is  within  the  territorial 
jurisdiction  of  the  court,  and  no 
equities  on  his  part  would  make 
restitution  improper.  Ibid.  It  lias 
been  held  that  restitution  by  the 
United  States  cannot  be  compelled. 
The  Santa  Maria,  10  Wheat.  431,  0 
L.  cd.  359. 
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Tpou  tlio  tiliiiii  oi  iIk-  iiiauJate  in  tlir  coiirL  beloM",  that  court 
aoquiri'si  juriciiiiiolion  of  the  case.'^^  Tho  inferior  court  is  bound 
bv  a  decroo  of  the  appellate  court,  aud  must  carry  it  into  exe- 
I'utiou  aeoordiniT  to  the  mandate.**    It  has  been  said  that  when 


MWhoro.  ponding  an  apiHjiil, 
losls  ttwardoa  in  tlu-  decree  were 
paid  by  consent,  it  "iis  held  that 
Jheir  repaynu-nt  wonUl  not  be  direct- 
.il  upon  a  reversal.  Groves  v.  Sen- 
tell.  Gt)  Fed.  170.  See  Miller  v. 
Clark,  62  Fed.  000;  l.anib  v.  Paw- 
ing, 54  Fed.  269;  Robinson  v.  A.  & 
G.  M.  Co.,  67  Fed.  189.  Where  the 
person  who  is  ordered  to  make  res- 
titution has  paid  duties  or  other 
rharjres  thereon,  lie  may  be  allowed 
the  amount  so  paid.  Ex  parte  Mor- 
ris, 0  Wall.  605,  19  L.  ed.  799.  See 
The  Schooner  Rachel  v.  U.  S.,  6 
Chanch.  320,  3  L.  ed.  239. 

23  It    has   been    held    tliat    on    an 
appeal   from   a   decision   denying   a 
writ    of    habeas    corpus,    the    State 
court   is   at   liberty   to   act  as   soon 
as    the    judgment    of    the   appellate 
court  is  entered  and   :g  not  bound 
to     wait    until     the     mandate    has 
been   sent    down.      "Where    in   such 
a  case  as  this,  the  State  court  pro- 
ceeds after  final  judgment,  as  here 
on    the    appeal    of    the    person    im- 
prisoned   or    held    in    custody,    but 
before   our   mandate   goes   down    to 
the  Circuit  Court,  it  does  so  at  the 
risk   that   its    orders    may    be    con- 
trolled   and,    if    need    be,    annulled, 
if    this     court,     during     the     tenn. 
should  suspend  or  set  aside  its  own 
judgment.     While  it  is  not  dilHcult 
to   perceive   that   serious   complica- 
tions may  sometimes  arise  where  the 
State  court  acts  with  undue  haste, 
and  proceeds  before  the  mandate  of 
this  court  is  issued  and  without  any 
special      application      being      made 
therefor,  we  do  not  feel   at  liberty 
to    declare    its    action,    taken    after 


and  in  ctmformity  with  the  liiial 
judgment  here,  to  be  void,  simply 
because  it  was  taken  before  the 
mandate  was  sent  down."  Harlan. 
.1.,  h'e  .Jugiro,  140  U.  S.  201,  2!)(i. 
35  L.  ed.  510,  512.  But  see 
§  428,  supra.  It  is  doubtful  wheth- 
er this  rule  would  be  followed  in 
a  case  that  did  not  arise  upon 
an  application  for  the  writ  ol" 
habeas  corpus.  Burget  v.  Robinson 
(C.  C.  A.),  123  Fed.  262,  265;  Wil- 
son V.  Calculagraph  Co.  (C.  C.  A.), 
153  Fed.  961.  It  has  been  held  at 
circuit  that  the  statute  of  limita- 
tions against  the  right  of  a  pur- 
chaser of  {wrsonal  property  to  sue 
for  a  breach  of  warranty  of  title 
begins  to  run  from  the  time  his 
title  is  declared  invalid  by  a  de- 
cision of  the  court  of  last  resort, 
not  from  the  time  when  the  man- 
date of  such  court  is  filed  below. 
Nickles  V.  U.  S.,  42  Fed.  757. 

24Sibbald  v.  U.  S.,  12  Pet.  488. 
9  L.  ed.  1167.  See  also  Campbell 
v.  .James,  31  Fed.  525.  It  cannot 
modify  it  in  accordance  with  sub- 
sequent decisions  of  the  Supreme 
Court,  which  are  inconsistent  with 
the  mandate  in  the  case.  Gaines  v. 
Caldwell,  148  U.  S.  228,  37  L.  ed. 
432.  The  mandate  only  applies  to 
the  parties  before  the  court,  lie 
Metropolitan  Tr.  Co.,  218  U.  S.  312, 
6i  L.  ed.  105].  After  the  reversal 
of  an  order  dismissing  the  com- 
plaint  as  to  the  appellants,  the 
court  of  first  instance  cannot  va- 
cate the  judgment  dismissing  the 
complaint  as  to  other  defendants 
after  the  expiration  of  the  term  at 
which   the  same  was  originally   en- 
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a  mandate  dismisses  a  writ  of  error  or  appeal,"^  or  affirms  ab- 
solutely ^^  or  with  modications/'  a  decree  of  the  court 
below,  that  court  can  only  record  the  order  of  the  appellate 
court,  and  proceed  with  the  execution  of  its  own  decree  as 
affirmed.  After  the  whole  case  has  been  decided  in  the  Su- 
preme Court  and  remanded  for  final  judgment,  the  State  court 
has  no  power  to  dismiss  a  suit  in  equity  on  the  ground  that  the 


tered.  Ibid.  After  reply  of  the 
Supreme  Court  to  a  certificate  of 
the  Circuit  Court  of  Appeals,  the 
latter  court  will  not  re-examine  the 
evidence  as  to  the  facts  set  forth 
in  such  certificate.  The  Folmina, 
C.  C.  A.,  173  Fed.  615. 

The  directions  as  to  the  further 
7>roceedings  in  the  District  Court, 
which  are  contained  in  a  mandate 
addressed  to  the  Circuit  Court  of 
Appeals,  should  be  communicated 
to  the  District  Court  by  the  Court 
of  Appeals,  and  do  not  authorize 
tliat  court  to  exercise  any  further 
jurisdiction  concerning  the  same. 
['jX  parte  First  National  Bank  of 
Chicago,  207  U.  S.  61,  52  L.  ed. 
103.  But  where  the  Supreme  Court 
ptated.  in  its  opinion,  but  one 
ground  of  reversal,  the  District 
Court  is  bound  to  follow  the  opin- 
ion of  the  Circuit  Court  of  Appeals 
in  the  case.  Hill  v.  Mutual  Life 
Tns.  Co.,  113  Fed.  44. 

25  JTubbard  v.  Worcester  Art  Mu- 
Houm.  C.  C.  A.,  196  Fed.  871.  Where, 
upon  the  dismissal,  the  case  was 
remanded  for  such  further  proceed- 
ings as  "according  to  right  and  jus- 
tice and  the  laws  of  the  United 
Statt's  ought  to  be  had;"  it  was 
held  that,  upon  the  filing  of  such 
mandate,  the  court  below  had  the 
power  to  act  upon  a  motion  in 
abaterinnt.  U.  S.  v.  Dunne,  C.  C. 
A..   173  Fed.  254. 

26Durant  v.  Essex  County,  101 
T'.   S.   .')55.  25   L.  cd.  061. 


27  Harrison  v.  Clarke,  C.  C.  A. 
182  Fed.  765.  No  costs  can  be 
awarded  unless  the  mandate  so 
directs.  Am.  Tr.  &  Sav.  Bank  v. 
Zeigler  Coal  Co.  165  Fed.  512; 
Ingersoll  v.  Coram,  174  Fed.  662; 
Morris  v.  U.  S.,  C.  C.  A.  185  Fed. 
73,  a  criminal  case.  Where  the 
judgment  was  aSirmed  "as  in  the 
declaration  claimed,"  and  the  dec- 
laration claimed  more  than  the 
judgment,  it  was  held  to  be  simply 
an  affirmance.  Bait.  &  P.  R.  Co. 
V.  Mackay,  157  U.  S.  72,  39  L.  ed. 
024.  Where  a  decree  adjudging  the 
invalidity  of  a  patent  was  reversed, 
and  the  mandate  directed  the  entry 
of  a  decree  "declaring  the  validity 
of  the  patent  and  adjudging  that 
claim  one  of  said  patent  has  been 
infringed  by  the  defendant;"  it  was 
held  that  the  Circuit  Court  had 
no  discretion  to  vary  therefrom  by 
adjudging  that  claim  one  only  of 
the  patent  was  valid  and  infringed. 
Keasbey  &  Mattison  Co.  v.  Ameri- 
can Magnesia  &  C.  Co.,  148  Fed. 
91.  As  to  the  form  of  a  mandate 
upon  the  affirmance  of  an  order  or 
decree  granting  an  injunction,  see 
Goshen  Sweeper  Co.  v.  Bissell  C.  S. 
Co.  (C.  C.  A.),  72  Fed.  QT;  Had- 
den  V.  Dooley  (C.  C.  A.),  74  Fed. 
429.  As  to  contempt  proceedings 
after  a  mandate  reversing  an  in- 
junction, see  Wilson  v.  Calcula- 
graph  Co.  (C.  C.  A.).  153  Fed.  961. 
It  lias  been  held :  tliat  an  amond- 
mont  cannot  he  allowed  where  fur- 
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t  1. 1  |.i..ii'odinj:s  iiri'  not  iliiocloil. 
Martin  v.  Pooplt's  Hniik,  115  Fed. 
226.  At'tor  a  gonoinl  decree,  in 
the  Suprenie  Conit,  of  restitution 
in  a  prize  ease,  tlie  captors  or  pur- 
fliasers  under  tlieni  cannot  set  up 
in  the  court  below  new  claims  for 
iHjnitftble  deductions,  meliorations, 
or  cliarfies.  even  if  such  claims 
would  have  been  allowed  had  they 
been  asserted  before  the  original 
decree.  The  Santa  Maria,  10  Wheat. 
431.  6  L.  ed.  359.  The  court  below 
has  no  power,  after  a  case  in  equity 
has  l)een  decided  by  the  appellate 
court  and  remanded  witii  directions 
for  execution,  to  grant  a  rehearing, 
Re  Lennox,  181  Fed.  428;  even  in  a 
patent  case,  where  a  disclaimer  has 
lieen  subsequently  filed.  Am.  Soda 
Fountain  Co.  v.  Sample,  C.  C.  A. 
136  Fed.  857;  nor,  it  has  been  held, 
without  permission  to  grant  leave 
to  file  a  bill  of  review,  even  to  sot 
forth  subsequent  occurrences,  Har- 
rison V.  Clarke,  C.  C.  A.  182  Fed. 
765,  767;  Fellows  v.  Borden's  Con- 
densed Milk  Co.,  188  Fed.  8G3.  But 
see  as  to  the  addition  to  the  decree  of 
a  provision  that  it  be  without  pre- 
judice to  the  right  to  apply  to  the 
Supreme  Court  for  a  certiorari.  Re 
Hudson  River  El.  Co.,  184  Fed.  970. 
Nor  permit  the  defendant  to  file  a 
supplemental  answer  to  show  the 
death  of  a  party,  and  tlie  abate- 
ment of  the  suit  before  the  appeal, 
and  the  lack  of  a  necessary  party. 
Ex  parte  Story,  12  Pet.  330,  9  L. 
rd.    1108. 

After  an  affirmance  of  an  action 
for  ejectment,  a  new  trial  may  be 
granted,  when  the  court  authorizes 
one  as  a  matter  of  right,  irrespec- 
tive of  error.  Smale  v.  Mitchell, 
143  U.  S.  99,  109,  36  L.  ed.  90,  93. 
After  an  affirmance  of  a  judgment 
in  an  ordinary  action  at  common 
law,    it   has   been    held   that   a   new 


trial  can  be  granted,  because  of 
newly  discovered  evidence.  Fuller 
V.  U.  S.,  182  U.  S.  562,  576,  45 
L.  ed.  1230,  1237:  McCreery  Realty 
Corporation  v.  Equitable  Nat.  Bank. 
123  App.  Div.  (N.  Y.)  358.  C/. 
l\eynol(ls  v.  Newaygo  Circuit  Judge, 
109  Mich.  403,  405.  But  see  Ex 
parte  Dubuque  &  Pacific  R.  R.,  1 
Wallace,  (>!l,  17  L.  ed.  514  (where 
the  Sujjrcme  Court  had  expressly 
directed  the  District  Court  to  enter 
judgment  for  the  defendant). 
Where  a  decree  after  an  account- 
ing was  "reversed,  and  the  case  re- 
manded with  instructions  to  strike 
out  allowances  for  rental"  before  a 
certain  date,  and  to  allow  subse- 
quent rentals,  it  was  held:  that  this 
in  eflfect  affirmed  so  much  of  the 
decree  as  allowed  these  subsequent 
rents:  that  the  court  below  had 
bad  no  power  to  reopen  the  inquiry 
into  the  accounts;  and  that  inter- 
est on  the  rents  as  allowed  was 
proi)(>rly  awarded  by  such  court  in 
its  decree  on  the  mandate.  Knee- 
laud  V.  Am.  Loan  &  Tr,  Co.,  136 
U.  S.  89,  103,  34  L.  ed.  379,  385; 
e.  c.  138  U.  S.  509,  34  L.  ed.  1052. 
Where  the  Supreme  Court  had  af- 
firmed a  title  to  land  in  Florida  ac- 
cording to  a  particular  survey,  it 
was  held  that  the  court  below  had 
no  power  to  reopen  the  inquiry 
purpose  of  adopting  another  snv- 
vey.  Chaires  v.  U.  S.,  3  How.  611, 
11  L.  ed.  749.  WheTe  the  Supreme 
Court,  in  dismissing  an  appeal,  de- 
termined the  value  of  the  matter 
in  dispute,  the  court  below  held 
that  that  was  conclusive  as  to  its 
jurisdiction,  and  \ipon  a  bill  of  re- 
view dismissed  the  bill.  Miller  v. 
Clarke  (C.  C.  A.),  52  Fed.  900. 
See  Latta  v.  Granger,  167  U.  S. 
81,  42  L.  ed.  85:  Ex  parte  Wash- 
ington &  G.  R.  Co.,  140  U.  S.  91, 
35   L.  ed.   339;    Gaines  v.  Caldwell, 
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plaintiff  has  a  remedy  at  law.^'  It  is  too  late  to  question  tlie 
jurisdiction  of  the  District  Court  after  the  cause  has  been  sent 
back  by  a  mandate.^^  It  seems  that  after  a  decree  on  appeal, 
leave  to  file  a  supplemental  bill,  setting  up  new  defenses  grow- 
ing out  of  matters  occurring  after  the  mandate  was  sent  down, 
should  ordinarily  be  denied.^"     But  where  a  decree  is  reversed 


148  U.  S.  228,  37  L.  ed.  432;  Groff 
V.  Boesch,  50  Fed.  660:  Eastern 
Cherokees  v.  U.  S.,  225  U.  S.  572, 
56  L.  ed.  1212.  Where  the  mandate 
directs  that  an  act  be  performed 
within  thirty  days  of  the  filing 
thereof,  the  District  Court  has  no 
power  to  direct  its  clerk  to  make  an 
entry  stating  the  filing  as  of  a  dif- 
ferent date  from  that  when  the 
mandate  was  actually  filed.  Mor- 
ris V.  U.  S.,  C.  C.  A.  185  Fed.  73. 

28  Tyler  v.  ]Mag\vire,  17  Wall.  255, 
21   L.   ed.   576. 

29  Skillern     v.     May,     6     Cranch, 
267,  3  L.  ed.  220;  Whyte  v.  Gibbes, 
20  How.  541,  15  L.  ed.  1016;   Bill- 
ings   V.    Aspen    M.    &    S.    Co.,    53 
Fed.    561.      In    a    case    where    the 
Supreme  Court  of  the  United  States 
had    reversed    a    judgment    of    the 
highest   court    of    a   State    and    di- 
rected   that    court    to    conform    its 
judgment  to  the  opinion  of  the  Su- 
preme Court,  but  the  fact  on  which 
the  judgment  was  reversed  did  not 
appear     on     the     record     from    the 
lower   State   court   from    wliich    the 
case    was    brought    to    the    higliest 
State    court,    and    the    latter    court 
in    consequence    claimed    it    had    no 
jurisdiction    to    reverse    tlie    juc'g- 
ment    of    the    lower    court,    but    in- 
stead   dismissed    its    own    writ    of 
error   to   the   lower   court;    the   Su- 
pn-inf   Court   of    the   United    States 
alTirmcd  the  latter  judgment.    Davis 
v.    Packard,    8    Pet.    312,    8    L.    ed. 
957. 

aOMackall     v.     Richards.     116    U. 


S.   45,   29   L.   ed.   558;    Harrison   v. 
Clarke,  C.  C.  A.  182  Fed.  765,  767; 
Fellows  v.  Borden's  Condensed  Milk 
Co.,   188   Fed.   863.      But   after   the 
mandate,    a   bill   to   enjoin   the    en- 
forcement of  the  judgment  may  be 
sustained.      Brown    v.    Walker,    84 
Fed.  532.     It  seems  that  the  affirm- 
ance  of    an    interlocutory   order   or 
decree   for   an    injunction   does    not 
deprive     the    court    below     of     the 
power    to    suspend    the    injunction 
temporarily.     Edison   El.   L.   Co.  v. 
U.  S.  El.  L.  Co.,  59  Fed.  501;   s.  c. 
(C.    C.    A.),    52    Fed.    300.      Where 
a  party  to  the  appeal  desires  to  file 
a  bill  of  review  after  an  aflirmance, 
it  is  the  safer  practice  to  have  in- 
cluded  in   the  mandate   a   direction 
tliat    the    appellate    court    reserves 
to  such  party  liberty  to  file  in  the 
District    Court    an    application    for 
leave    to   file   a   bill   of   review    and 
to    proceed    theroon,    and    on    sueli 
bill  of  review-  in  the  District  Court 
as    the    District   Court    may    deter- 
mine.     Watson    V.    Stevens    (C.    C. 
A.),   53   Fed.   31;    Smith   v.   Weeks 
(C.    C.    A.),    53    Fed.    758;    supra, 
§§  447,  449.     Such   permission  will 
not    be    granted    unless    the    court 
of   appeal   has   a   strong  impression 
that  the  decree  ought  to  be  opened 
and     reviewed     by     the     court     be- 
low.   Novelty     Tufting    Mach.     Co. 
v.   Buser    (C.   C.   A.),   158   Fed.   S;J. 
It   does    not    preclude    the    District 
Court  from  denying  such  an  appli- 
cation.      Board     of    Councilnn-n     of 
City  of  Frankfort  v.  Deposit  Bank 
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with  directions  that  further  proeodings  be  had,  not  inconsistent 
with  the  opinion  of  the  appeUate  court,  or  a  new  trial  is  or- 
dered, the  court  of  first  instance  has  plenary  authority  to  allow 
iiniendnients."  consolidation  with  another  case,^^  and  further 
pri»of.''^  except  in  so  far  as  the  opinion  or  mandate  specifically 
forbids.  Although  the  mandate  contains  no  direction  for  a 
nesv  trial,  it  seems  that  a  new  trial  may  be  ordered  when  there 
is  a  provision  for  a  procedendo.'*     Upon  a  new  trial,  directed 


ot  I'nii.kfurt.  120  Fed.  165.  It 
has  boon  said:  that  ordinarily,  the 
propriety  of  authorizing  a  bill  of 
review  should  be  dotorniincd  by  the 
appellate  court:  but  that  if  ma- 
terial matters  are  involved,  which 
liave  occurred  in  the  court  below 
since  the  decision  of  the  case,  or 
if  there  are  other  sullicient  reasons, 
the  court  of  review  may  remit  the 
inquiry,  in  whole  or  in  part,  to  the 
court  of  first  instance.  Keith  v. 
Alger  (C.  C.  A.),  124  Fed.  32.  It 
is  no  error,  on  the  execution  of  the 
mandate  of  the  inferior  court,  to 
permit  a  third  person  to  become  a 
party  and  set  up  rights  not  em- 
braced in  the  former  decree,  when 
all  parties  consent  thereto.  Haw- 
kins V.  Blake,  108  U.  S.  422,  27 
L.  ed.  775.  See  Bait.  Bldg.  &  L. 
Ass'n  V.  Alderson  (C.  C.  A.),  99 
Fed.  489.  Where,  pending  an  ap- 
peal, leave  to  file  a  supplemental 
hill  was  granted,  it  was  held  that  a 
mandate  of  the  appellate  court  or- 
dering a  dismissal  of  the  original 
1)111  did  not  affect  the  supplemental 
hill.  Berliner  Gramophone  Co.  v. 
Seaman  (C.  C.  A.),  113  Fed.  750; 
supra,  %  23.3. 

31  Marine  ns.  Co.  v.  Hodgson,  6 
Cranch,  206,  3  L.  ed.  200;  Haw- 
kins V.  Cleveland,  C,  C.  &  St.  L. 
Ry.  Co.  (C.  C.  A.),  99  Fed.  322; 
C.  &  A.  Potta  &  Co.  v.  Creager,  71 
Fed.  574;  Edwards  v.  Bates  County, 
70  Fed.  5fl:    Pennsvlvania  Steel  Co. 


v.  N.  Y.  City  Ry.  Co.,  C.  C.  A.  198 
Fed.  731,  755.  Cf.  No.  Pac.  R.  Co. 
V.  Walker,  148  U.  S.  391,  37  L.  ed. 
494.  When  the  mandate  grants 
leave  to  both  sides  to  adduce  fur- 
ther evidence,  leave  to  file  supple- 
mental pleadings  may  be  granted. 
Rio  Grande  Dam  &  Irrigation  Co. 
V.  U.  S.,  215  U.  S.  266,  54  L.  ed. 
190.  Where  a  judgment  in  favor 
of  defendant  on  a  demurrer  has  been 
reversed,  the  court  below  may  enter 
judgment  overruling  the  demurrer, 
and  allow  the  defendant  to  answer. 
U.  S.  V.  Boyd,  15  Pet.  187,  10  L.  ed. 
706.  Where  a  decree  is  reversed 
for  insufficient  allegations  of  citi- 
zenship in  the  pleadings,  the  Dis- 
trict Court  may  allow  them  to  be 
corrected  by  amendment.  Everhart 
V.  Huntsville  College,  120  U.  S.  223, 
30  L.  ed.  623. 

It  was  held :  that  the  trial  court 
might  correct  an  error  in  comput- 
ing the  amount  of  the  judgment; 
and  that  a  party,  whose  attorney 
had  induced  the  mistake,  was  es- 
topped from  objecting  that  the  ex- 
piration of  the  term  had  deprived 
the  court  of  jurisdiction  to  correct 
the  error.  Ex  parte  Marks  (C.  C. 
A.),  136  Fed.  168. 

32  Booth  V.  U.  S.,  C.  C.  A.,  154 
Fed.   836. 

83  C.  &  A.  Potts  &  Co.  V.  Creager, 
71  Fed.  574. 

34  Steinman  v.  U.  S.,  C.  C.  A.,  185 
Fed.  47;  Western  Bank  Note  &  En- 
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.  by  the  court  of  review,  the  trial  court  may  direct  judgment 
upon  the  pleadings.^*  ''Ordinarily  the  mandate  of  this  couri 
requiring  the  enforcement  of  a  judgment  of  the  trial  court 
must  be  specially  obeyed,  but  when  new  rights  have  intervened 
after  the  original  judgment  and  pending  an  appeal,  like,  for 
example,  accord  and  satisfaction,  payment  of  the  judgiuent 
debt,  adjudication  in  bankruptcy,  and  discharge  of  the  debtor 
from  the  judgment  debt,  such  rights,  if  of  equitable  cogiiizance, 
not  only  justify,  but  require,  the  trial  court  to  afford  relief, 
either  by  bill  in  equity,  or,  possibly,  by  motion  to  stay  the  en- 
forcement of  the  judgment  itself,  if  the  same  is  necessary  to 
prevent  irreparable  injury.  This  is  not  only  true  under  gen- 
erial  principles  of  equity,  but  is  recognized  in  the  language  of 
the  mandate  involved  in  this  case,  wherein  the  trial  court  is 
directed  to  take  such  proceedings  'as  according  to  right  and 
justice  and  the  laws  of  the  United  States  ought  to  be  had.* 
Such  a  mandate  certainly  cannot  stand  in  the  way  of  affording 
relief  of  an  equitable  character."^^  The  mandate  must  be  inter- 
preted according  to  its  subject-matter,  and  the  decree  of  the 
court  below  as  well  as  that  of  the  appellate  court  may  be  talven 
into  consideration  in  the  interpretation  thereof.'"'^ 

graving  Co.  v.  Slentz,  C.  C.  A.,  188  lield  that  the  new  evidence  did  not 
Fed.  57.  For  tlie  effect  of  a  pro-  justify  the  court  in  refusing  to  di- 
cedendo,  Exchange  Mutual  Life  Ins.  rect  a  verdict  in  favor  of  the  dcfend- 
Co.  V.  Warsa\v-\^■ilkinson  Co.,  C.  C.  ant,  see  Cramer  v.  Singer  Mfg.  Co.. 
A.,  ]85  Fed.  487.  Under  such  a  C.  C.  A.,  147  Fed.  917.  Wliere  a  judg- 
direction,  the  court  denied  a  motion  raent  upon  a  directed  verdict  was  re- 
by  the  plaintifif  for  a  dismisal  with-  versed,  because  the  quesetion  of  fact 
out  prejudice  and  ordered  an  abso-  should  have  been  submitted  to  the 
lute  dismissal.  U.  S.  v.  Lehigh  Val-  jury,  it  was  held  that  the  trial  court 
ley  R.  Co.,  176  Fed.  1015;  Hawkins  could  not  set  aside  a  verdict  for 
v.  Cleveland,  C,  C.  &  St.  L.  Ry.  Co.,  the  same  party,  found  by  tlie  jury, 
C.  r.  A.,  99  Fed.  .322.  upon  a  subsequent  trial,  on  sub- 
35  Dodge  v.  U.  S.,  C.  C.  A.,  131  stantially  the  same  evidence.  Phil- 
Fed.  849.  An  order  for  a  new  trial,  adolphia  v.  Atlantic  &  P.  Tel.  Co., 
because  of  an  error  in  refusing  a  127  Fed.  370.  See  Toledo,  St.  L.  &,  " 
motion  to  direct  a  verdict  in  favor  W.  R.  Co.  v.  Reardon,  C.  C.  A.,  159 
of   the   defend.ant,    does   not   entitle  Fed.  366. 

him  to  such  a  direction  upon  a  sec-  86  u.  S.  ex   rel.  Strictloy   v.   Mar- 

ond  trial,  when  the  evidence  is  sub-  shall,  C.   C.   A.,   122   Fed.   428.   430, 

tstantially  difTcrent.     Denver  &  R.  G.  per  .Adams,  D.  J. 

R.  Co.  v.  Arrigbi,  C.  C.  A.,  ]41  Fed.  STMitdiell    v.   U    S.,    15    Pet.    .52, 

07.     For  a  patent  case,  where  it  was  10  L.  ed.  658;   Story  v.  Livingston, 
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WluTo  tlio  inferior  court  of  the  United  States  refuses  to  obey 
flie  injiudnto  of  tho  Supreme  Court  or  of  the  Circuit  Court  of 
A]>ei>als.  the  npi^ellato  court  may  compel  a  compliance  by  a  man- 
ilauius  or  other  appropriate  writ.^'  The  writ  may  be  addressed 
to  the  Circuit  Court  of  Appeals,  if  that  has  issued  a  mandamus 
to  the  District  Court  g:iving  erroneous  instructions  con- 
cerninjT  the  olx'dience  to  the  mandate  of  the  Supreme  Court.^^ 
Tt  lias  been  held  that,  upon  the  return  to  the  a]iplication  for  a 
maiuhimus,  tlie  court,  if  it  has  the  whole  record  before  it,  may 
treat  the  proceed in.g;  as  if  it  were  taken  on  a  writ  of  error  and 
decide  the  whole  case  without  compelling  a  second  writ  of 
error  ;*°  or  the  error  may  be  corrected  by  a  second  appeal  or 


13  r'.'t.  350,  10  L.  ed.  200:  Mackall 
V.  RicJiards.  116  U.  S.  45,  29  L.  ed. 
55S.  Where  the  Supreme  Court  had 
reversed  a  decree  of  the  Circuit 
Court  upon  tlie  ground  that  there 
was  no  equitahle  jurisdiction,  a  de- 
cree dismissing  the  bill  absolutely 
was  reversed  upon  a  second  appeal, 
with  direction?  to  enter  a  decree  dis- 
missing the  bill  without  prejudice. 
Rogers  v.  Durant,  106  U.  S.  644,  27 
L.  ed.  303.  It  was  held  at  circuit  that 
where  the  mandate  directed  the  dis- 
missal of  a  bill  the  Circuit  Court 
had  power  to  enter  a  decree  dismiss- 
ing an  amended  bill,  Campbell  v. 
James.  31  Fed.  525:  that  where 
the  mandate  directed  the  reversal 
of  a  jiidgment  with  costs  in  the 
Supreme  Court  to  the  plaintiff  in  er- 
ror, the  defendant  below,  and  that 
judgment  be  entered  for  the  defend- 
ant in  error,  the  plaintiff  below,  for 
a  less  sum  than  that  allowed  him 
by  the  former  judgment,  the  Cir- 
cuit Court  might  also  allow  the 
plaintiff  below  the  costs  of  the  case 
in  the  Cirruit  Court,  Bartels  v.  Red- 
field.  47  Fed.  708:  that  where  an  ap- 
peal had  been  dismissed,  and  the 
mandate  directed  the  court  below 
to  take  Buoh  proccediings  as  might 
be     according    to    right    and     jus- 


tice, the  said  appeal  notwithstand- 
ing, such  court  might  proceed  as 
if  no  appeal  had  been  taken,  and  the 
time  for  an  appeal  specified  in  the 
decree  had  expired.  The  Sydney,  47 
Fed.  260;  and  that  if  there  was  any 
error  in  a  decree  of  a  Circuit  Court 
dismissing  a  bill  on  mandate  from 
the  Supreme  Court,  it  could  only  be 
corrected  at  the  term  if  its  entry, 
or  by  proceedings  for  review  under 
the  rules  or  on  appeal,  not  by  mo- 
tion at  a  subsequent  term,  Campbell 
V.  James,  31  Fed.  525. 

SSSibbald  v.  U.  S.,  12  Pet.  488, 
9  L.  ed.  1167;  Gaines  v.  Rugg,  148 
U.  S.  228,  37  L.  ed.  432;  City  Bank 
of  Fort  Worth  v.  Hunter,  152  U.  S. 
512,  38  L.  ed.  534;  supra,  §  457; 
No.  Al.  Dev.  Co.  v.  Orman,  C.  C.  A., 
71  Fed.  764;  L.  Bucki  &  Son  Lum- 
ber Co.  V.  Atlantic  Lumber  Co.,  C. 
C.  A.,  128  Fed.  332.  But  see  Ke 
Humes,  149  U.  S.  192,  37  L.  ed. 
698:  supra,  §  713. 

39  Ex  parte  First  National  Bank 
of  Chicago,  207  U.  S.  61,  52  L.  ed. 
103;  reversing  s.  C,  C.  C.  A.,  146 
Fed.   742. 

40  L.  Bucki  &  Son  Lumber  Co.  v. 
Atlantic  Lumber  Co.,  C.  C.  A.,  128 
Fed.  332. 
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writ  of  error.*^  Where  a  State  court  refuses  to  obey  the  man- 
date of  the  Supreme  Court  of  the  United  States,  the  Supreme 
Court  has  power  to  award  execution  in  the  case.*^  The  practice 
is,  when  a  State  court  refuses  to  obey  the  mandate  of  the  Su- 
preme Court  of  the  United  States,  to  sue  out  a  second  writ  of 
error.*^  Upon  such  second  writ  of  error,  when  the  cause  has 
been  remanded  after  final  judgment,  nothing  is  brought  up  for 
review  except  the  proceedings  of  the  State  court  subsequent  to 
the  mandate.**  In  the  Supreme  Court  "mandates  shall  issue, 
as  of -course,  after  the  expiration  of  thirty  days  from  the  day  the 
judg-ment  or  decree  is  entered,  unless  the  time  is  enlarged  by 


41  Rogers  v.  Durant,  106  U.  S. 
644,  27  L.  ed.  303;  Nashua  &  L. 
Corp.  V.  Boston  &  L.  R.  Corp.,  51 
Fed.  929,  931.  This  is  the  more 
usual  remedy;   infra,  §  713. 

42  U.  S.  jC.  S.,  §  709. 

48  Martin  v.  Hunter,  1  Wheat.  304, 
4  L.  ed.  97;  Roberts  v.  Cooper,  20 
How.  467,  15  L.  ed.  969;  Tyler  v. 
Maguire,  17  Wall.  253,  21  L.  cd.  576. 
Where  the  trial  court,  after  a  re- 
versal, construed  the  statute  in  ac- 
cordance with  the  opinion  of  the 
Supreme  Court  of  the  United  States, 
there  was  no  reversal  because  the 
remittitur  from  the  State  court,  to 
which  the  mandate  was  sent,  did  not 
specifically  direct  that  further  pro- 
ceedings be  had  in  accordance  with 
such  opinion.  Schlemmer  v.  Buffalo, 
Rochester  &  Pittsburg  Ry.  Co..  220 
U.  S.  590,  55  L.  ed.  596. 

44Sizer  v.  Many,  16  How.  98,  14 
L.  ed.  861 ;  Corning  v.  Troy  I  &  N. 
Factory,  15  How.  451,  466,  14  L.  ed. 
768,  774;  Hiniely  v.  Rose,  5  Cranch, 
513,  3  L.  ed.  Ill;  Martin  v.  Hunter, 
1  Wheat.  304,  355,  4  L.  ed.  97,  110; 
Roberts  v.  Cooper,  20  ITow.  467,  15 
L.  ed.  969;  Tyler  v.  Magwire,  17 
Wall.  253,  284,  21  L.  ed.  576,  583. 
to  a  State  court,  the  Supreme  Court 
In  one  case,  upon  such  a  second  writ 
fntertd  a   final  decree,  and  issued  a 


writ  of  possession  to  carry  the  same 
into   effect.     Tyler   v.    Magwire,   17 
Wall.  253,  292,  21   L.  ed.  576,  586. 
The  Supreme  Court  in  another  case, 
without  a  second  writ  of  error,  re- 
called   its    mandate,    entered    judg- 
ment,      and      awarded      execution. 
Williams     v.     Bruffy,     102     U.     S. 
248,   26   L.  ed.    135.     The  Supreme 
Court     denied     a    motion     that     it 
should    take    action    to    cause    the 
judgment    of    a    State    court    to    be 
reversed  in  accordance  with  a  man- 
date of  the  Supreme  Court  previous- 
ly  issued,    directing   such    reversal; 
where  the  petition  alleged  that  the 
petitioner  had  placed  the  mandate  in 
the   hands   of   the   presiding  justice 
of   the   highest  court   of   t^ie   State, 
and    prayed   that    sucli    proceedings 
might  be  taken  as  would  cause  the 
judgment  of  the  inferior  State  court 
to  be  reversed,  and  that  the  highest 
court  of  the  State  had  taken  no  ac- 
tion   in   the   matter,   and   the   judg- 
ment of  tlic  inferior  court  ronuuuled 
in    full    force    and    unreversed,    but 
there     were     no     other     allegations 
showing  that  the  petitioner  had  ever 
applied   to   the    highest   court   of   a 
State  to  carry   the  nmndatb  of  the 
SnprcMie    Court    into    effect.      In    re 
Hovall.  125  U.  S.  696.  31  L.  ed.  855. 
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..i-aor  i.f  the  court,  or  oi  a  justice  thereof  when  the  court  is  ii-.t 
ill  session,  but  <luriug-  the  term." 

S   713.  Second  writ  of  error  or  appeal.      A  sccoud  appeal 
nv  writ  of  error  may  be  takeu  when  the  first  appeal  or  writ  of 
,.rror  has  Ix'en  dismissed  for  a  defect  in  form  or  failure  to  pcr- 
tVet  the  sam(>.  and  the  oris>iuiil  time  to  appeal  or  bring  error  has 
not  expired.^    When  a  writ  of  error  has  been  dismissed,  because 
(he  Supreme  Tourt  decided   that  on  the  record  before  it  the 
value  of  the  matter  in  dispute  was  less  than  the  jurisdictional 
amount,  a  second  writ  of  error  on  further  proof  of  value  is  not 
a  writ  of  riirht."^     After  a  decision  upon  an  appeal  or  a  writ  of 
i-rror.  a  second  appeal  or  writ  of  error  will  lie  to  bring  up  pro- 
ceedings subsequent  to  the  mandate,  and  not  settled  by  the  terms 
of  the  mandate  itself.'     After  the  final  decree  or  judgment  of 
the  court  below  upon  the  mandate  of  an  appellate  court,  the 
proceedings  may  be  reviewed  by  appeal  or  writ  of  error  in  case 
it  is  claimed  that  the  mandate  has  not  been  obeyed.*     When  a 
mandate  has  been  sent  down  upon  a  prior  writ  of  error  or  ap- 
peal, no  second  appeal  or  writ  of  error  can  be  sustained,  until 
the  court  below  has  made  its  final  judgment  or  decree  in  the 
case.*    A  second  appeal  or  writ  of  error  will  be  dismissed  if  it 

« S.  C.  Rule  39.  Ry-    Co.,    C.    C.   A.,    169    Fed.    593 ; 

§  713.     lYeaton  v.  Lenox,  8  Pet.  Beiseker    v.    Moore,    C.    C.    A.,    174 

123,   8   L.    ed.    889;    Edmondson   v.  Fed.  368;  Williams  v.  Am.  Ass'n,  C. 

Bloomshire,  7   Wall.  306,   19  L.  ed.  C.    A.,    197    Fed.    500.      See    U.    S. 

91:  The  Virginia  v.  West,  19  How.  v.   Carter,   C.   C.  A.    192   Fed.   311; 

182.    1.5   L.   ed.  594;    The   Palmyra,  Great  Northern  Ry.  Co.  v.  Western 

1_'  Wlioat    1,  6  L.  ed.  531.  Union  Tel.  Co.,   C.  C.   A.,   174  Fed. 

2  ll.'d    River    Cattle   Co.   v.   Need-  321. 

ham,   47    Fed.    358.     A    decision   of  4  Perkins  v.  Fourniquet,  14  How. 

the  Supreme  Court  upon   a  certifi-  328,  14  L.  ed.  441;   Martin  v.  Hun- 

oate   of   division    of   opinion,   under  ter,    1    Wheat.    304,    4    L.    ed.    97; 

the    former   i)raftice,    did    not    pre-  Roberts  v.  Cooper,  20  How.  467,  15 

elude   a    sulisequent    writ    of    error  L.    ed.    969;    Cook    v.    Burnley,    11 

to  the   final   judgment  below.    Ogle  Wall.   659,  20   L.   ed.   29;    Tyler   v. 

V    Lee,  2  Cranch,  33,  2  L.  ed.  199.  Magwire,    17   Wall.    253,   21   L.   ed. 

SHinrkley   v.   Morton,   103   U.   S.  576;     Great    Northern    Ry,    Co.    v. 

764,  26  L.  ed.  458 ;  Mackall  v.  Rich-  Western   Union   Tel.   Co.,   C.   C.   A., 

ards.  112  U.  S.  .369,  28  L.  ed.  737;  174    Fed.    321. 

Alaska-Treadwell  Gold  Min.   Co.  v.  6  U.   S.  v.  Fossatt,   21   How.   445, 

Cheney,    C.    C.    A.,    148    Fed.    808;  16  L.  ed.  186;   U.  S.  v.  Fremont,  18 

Grotty    V.    Phicapo   Great    Western  How.   30,    15   L.   ed.   302. 
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appears  that  the  decree  below  was  entered  in  exact  accordance 
with  the  mandate,  and  that  no  subsequent  proceedings  have  been 
taken,^  although  the  propriety  of  the  taxation  of  costs,  as  be- 
tween party  and  party,  is  sought  to  be  reviewed/ 

Upon  a  second  writ  of  error  or  appeal,  taken  by  the  same 
party,  when  the  facts  are  unchanged,  the  law  of  the  case  first 
declared  remains  the  law  and  must  be  followed,^  although  not 


6Mackall  v.  Richards,  116  U.  S. 
45,  29  L.  ed.  558:  Stewart  v.  Sala- 
mon,  97  U.  S.  361,  24  L.  ed.  1044; 
Humphrey  v.  Baker,  103  U.  S.  736, 
20  L.  ed.  456.  See  Walden  v.  Bod- 
ley's  Heirs,  9  How.  34,  48,  13  L.  ed. 
36,  41;  U.  S.  V.  N.  Y.  Indians,  173 
U.  S.  464,  43  L.  ed.  769;  Tyler  v. 
Last  Chance  Mine,  C.  C.  A.,  97  Fed. 
304;  Re  Pike,  C.  C.  A.,  76  Fed.  400; 
Gregory  v.  Pike,  C.  C.  A.,  77  Fed. 
241 ;  Minnesota  Moline  Plow  Co.  v 
Dowagiac  Mfg.  Co.,  C.  C.  A.,  126 
Fed.  746;  Wright  v.  Gorman-Wright 
Co.,  C.  C.  A.,  152  Fed.  408;  Singer 
Mfg.  Co.  V.  Adams,  C.  C.  A.,  185 
Fed.  768.  Even  when  the  mandate 
was  from  the  Circuit  Court  of  Ap- 
peals and  the  case  is  one  in  which 
an  appeal  lies  from  the  decision  of 
that  court  to  the  Supreme  Court. 
Merrill  v.  National  Bank,  C.  C.  A., 
78  Fed.  208;  s.  c.  173  U.  S.  131, 
43  L.  ed.  640.  A  Circuit  Court  of 
Appeals  cannot  ordinarily  review 
the  proceediings  in  a  District  Court 
in  obedience  to  the  mandate  of  the 
Supreme  Court.  Texas  &  Pac.  Ry. 
Co.  V.  Anderson.  149  U.  S.  237,  37 
L.  ed.  717.  A  recall  of  the  mandate 
sent  by  the  Circuit  Court  of  Ap- 
peals to  the  District  Court  is  not 
required  as  a  prerequisite  condition 
or  in  aid  of  an  appeal  to  the  Su- 
preme- Court  in  a  case  where  the  de- 
cision of  the  Circuit  Court  <>f  Ap- 
peals is  not  final ;  since  the  tran- 
script of  the  record  remains  in  the 
Circuit  Court  of  Appeals.    Ritter  v. 


Mutual  L.  I.  Co.,  C.  C.  A.,  72  Fed. 
567.  Cf.  Merrill  v.  Nat.  Bank  of 
Jacksonville,  173  U.  S.  131,  43  L. 
ed.  640;  s.  c.  as  Merrill  v.  First 
Nat.  Bank,  C.  C.  A.,  75  Fed.  148. 

7  Wright   v.   Gorman-Wright   Co., 
C.   C.   A.,   152   Fed.   408. 

8  Johnson  v.  Jones,  1  Black,  209, 
17  L.  ed.  117;  Mathews  v.  Columbia 
Nat.  Bank,  C.  C.  A.,  100  Fed.  393: 
Thatcher  v.  Gottlieb,  C.  C.  A.,  51 
Fed.  373;  Florida  Cent.  &  P.  R. 
Co.  V.  Cutting,  C.  0.  A.,  68  Fed. 
586;  Oregon  R.  R.  &  Nav.  Co.  v. 
Balfour,  C.  C.  A.,  90  Fed.  295; 
Patton  V.  Texas  &  P.  Ry.  Co.  C. 
C.  A.,  95  Fed.  244;  Standard  Sew- 
ing Mach.  Co.  V.  Leslie,  C.  C.  A., 
118  Fed.  557;  The  Fay er- weather 
Will  Cases,  118  Fed.  943;  Gilbert  v. 
American  Surety  Co.,  C.  C.  A.,  61 
L.  R.  A.  253,  121  Fed.  499;  Mont- 
gomery County  V.  Cochran,  C.  C. 
A.,  126  Fed.  456;  Empire  State- 
Idaho  Mining  &  Developing  Co.  v. 
lianley,  C.  C.  A.,  136  Fed.  99: 
Smith  V.  Day,  136  Fed.  964;  Mut- 
ual Reserve  Fund  Life  Ass'n  v. 
Ferrenbach  (C.  C.  A.),  7  L.R.A. 
(N.S.)  1103,  144  Fed.  342;  Cramer 
V,  Singer  Mfg.  Co.  (C.  C.  A.),  147 
Fed.  917;  Burns  v.  Cooper  (C.  C. 
A.),  153  Fed.  148;  Re  Waterloo 
Organ  Co.  (C.  C.  A.),  154  Fed. 
657;  Anderson  v.  Messsenger  (C.  C. 
A.)  158  Fed.  250:  Toledo,  St. 
L.  &  W.  R.  Co.  v.  Roardon,  C.  C. 
A.  159  Fed.  366;  Good  v.  Central 
Coal  &  Coke  Co.,  C.  C.  A.  170  Fed. 
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riH'iuxl  in  tho  nuuulaU^;^  unless  there  has  been  an  intervening 
iltx'isiou  of  a  higher  court  or  in  case  of  a  State  statute  of  a  State 


416;  liifut  Northoni  Uy.  C>«.  v. 
Western  Tnioii  Tel.  Co..  C.  C.  A. 
174  FiHi  a21:  Nat.  Surety  Co.  v. 
Knnsas  City  Uyanuilic  Press  Brick 
lo..  C.  C.  A.  182  F«m1.  ri4;  Cohimbiii 
Chemieal  Co.  v.  DiilV.  C.  C.  A.  1S4 
Fed.  876.  the  eoiislnietion  of  a 
written  contract:  Toledo,  St.  L.  & 
W.  \{.  Co.  V.  Sellers.  C.  C.  A.  184 
Fed.  885:  St.  Louis  &  S.  F.  R.  Co. 
V.  Cundieff,  C.  C.  A.  184  Fed.  891: 
Maldwin  v.  Chicago,  R.  I.  &  P.  Ry. 
Vo.,  P;.  C.  A.  192  Fed.  554;  U.  S. 
V.  Axnian.  C.  G.  A.  193  Fed.  644; 
St.  Louis  &  S.  F.  R.  Co.  v.  Herr, 
C.  C.  A.  193  Fed.  950;  Simon  v. 
Southern  Ry.  Co.,  C.  C.  A.  195  Fed. 
56,  where  the  Circuit  Court  of  Ap- 
peals held  itself  bound  by  the  for- 
mer decision  of  the  Supreme  Court 
as  to  the  jurisdiction.  This  is  the 
case  although  the  first  appeal  was 
from  an  interlocutory  decree, 
Brown  v.  Lanyoii  Zinc  Co.,  C.  C.  A. 
179  Fed.  309:  and  also  a  new  trial 
was  directed,  but  in  such  a  case 
the  rule  is  confined  to  questions  ac- 
tually discussed  and  decided  by  the 
opinion,  E.  E.  Taenzer  &  Co.  v. 
Chicago.  R.  I.  &  P.  Ry.  Co.,  C.  C. 
A.  191  Fed.  .543.  Where  the  de- 
cision is  based  upon  two  grounds, 
either  of  which  is  sufficient  to  sus- 
tain it,  neither  is  obiter.  Union 
Pac.  R.  R.  Co.  V.  Mason  City  R.  R. 
Co.,  222  V.  S.  237,  56  L.  ed.  180: 
Ontario  Land  ('o.  v.  Wilfong,  22:5 
L'.  S.  .543,  56  L.  ed.  544;  Florida 
Central  R.  R.  Co.  v.  Schutte,  103 
r.  S.  118,  26  L.  ed.  .327.  This  is 
not  true  of  all  the  dicta  in  the 
opinion.  Barney  v.  Winona  &  St. 
P.  R.  Co.,  117  U.  S.  228,  29  L.  ed. 
869:  The  E.  A.  Packer  (C.  C.  A.), 
58   Fed.   251.     Nor   is   the   decision 


I'tiiirlusive  upon  points  which 
n.ight  have  been  Iml  were  not  then 
raised.  Balch  v.  llaus  (C.  C.  A.), 
73  Fed.  974;  Ex  parte  Union 
Steamboat  Co.,  178  U.  S.  317,  44 
L.  ed.  1084.  A  Per  Curiam  afllrni- 
ance  witli  no  opinion  means  only 
that  the  decree  on  the  facts  proved 
in  the  record  is  correct.  John  Deere 
Plow  Co.  V.  Anderson,  C.  C.  A.,  174 
Fed.  815.  A  denial  by  the  Supreme 
Court  of  a  writ  of  certiorari  is  not 
equivalent  to  an  affirmance.  Ander- 
son V.  Moyer,  193  Fed.  499.  Where 
the  Circuit  Court  of  Appeals  upon 
a.  writ  of  error,  taken  by  the  (de- 
fendant, affirmed  a  judgment  in 
favor  of  the  plaintifT,  and  subse- 
quently, upon  a  cross-writ  sued  out 
by  the  plaintiff,  reversed  the  same 
upon  difTerent  questions  and  or- 
dered a  new  trial;  it  was  held: 
that,  although  the  effect  of  the 
latter  decision  was  to  reverse  the 
former,  the  opinions  filed  upon  the 
two  hearings,  which  had  not  been 
withdrawn,  constituted  the  law  of 
the  case;  and  that  the  questions 
therein  determined  would  not  be 
reconsidered  upon  a  writ  of  error 
from  a  second  judgment.  Montana 
Min.  Co.  V.  St.  Louis  Min.  &  Mill. 
Co.    (C.   C.   A.),    147    Fed.   897. 

9  Empire  State-Idaho  Mining  & 
Developing  Co.  v.  Henley  (C.  C. 
A.),  136  Fed.  99;  and  authorities 
cited  in  preceding  note.  When  the 
mandate  directs  further  proceedings 
in  accordance  with  the  opinion  of 
the  coui-t,  such  opinion  is  in  ef- 
fect therein  incorporated.  Metropol- 
itan Water  Co.  v.  Kaw  Valley 
Drainage  District,  223  U.  S.  519, 
56    L.    ed.    533. 
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court  upon  the  subject  inconsistent  with  the  former  rulings; 
but.  upon  a  second  appeal,  the  Supreme  Court  is  not  bound  by 
the  decision  of  an  appellate  court  below."  It  was  formerly  held 
that  an  intermediate  Court  of  Appeals,  upon  a  second  appeal, 
should  not  follow  the  intervening  decision  of  a  higher  court 
])etween  different  parties  inconsistent  with  the  former  rulings.^^ 
Where  the  Circuit  Court  of  Appeals  has  dismissed  the  case 
for  want  of  jurisdiction,"  or  reversed  a  decree  of  the  District 
Court  directing  such  a  dismissal,^*  the  District  Court  cannot 
certify   that   question   to   the    Supreme   Court   of  the   United 
States.    It  has  been  said  that  where  the  question  of  jurisdiction 
was  not  presented  upon  the  former  writ  of  error,  it  did  not 
prevent  a   reversal   upon   that  ground   after   a   second  trial.^* 
Where  new  evidence  or  new  pleadings    have    presented    new 
questions  subseqiient  to  the  mandate,  they  will  be  considered 
upon  a  subsequent  appeal."    But,  it  has  been  held  that  the  de- 
cision of  an  intermediate   Court  of   Appeals   upon  a  former 
appeal,  which  could  not  have  been  brought  up  for  further  re- 
view,  does  not  bind   a   higher   court   upon   a   review   of   the 
whole   case   on   appeal  from   the   final   order.^''^      It   has  been 
held  that  the  rulings  by  the  appellate  court  are  not  res  adjudi- 
cata  in  another  suit,  when  the  first  case  has  been  dismissed  for 
want  of  prosecution."    Upon  a  second  writ  of  error  or  appeal, 
taken  by  another  party,  the  rulings  upon  the  first  trial  may  be  re- 
viewed, notwithstanding  the  fact  that  judgment  was  directed 


10  Messenger  v.  Anderson,  225  U. 
S.  430,  56  L.  cd.  1152,  reversing 
C.  C.  A.  171  Fed.  785. 

n  Zeckendorf  v.  Steinfeld,  225  U. 

5.  445,  56  L.  ed.  1156. 

13  District  of  Columbia  v.  Brew- 
er, Court  of  Appeals  D.  C.  Januarj- 

6,  1009,  37  Wash.  L.  Rf-p.  65.  See 
Ogle  V.  Turpin,  8  111.  App.  4,53, 
Harv.  Law  Rev.,  xxii,  438.  But 
see  Hastings  v.  Foxwortliy,  45  Neb. 
670,  34  L.R.A.  .321 ;  Smitli  v.  Neu- 
feld.  61   Neb.  6!)9. 

18  Metropolitan  WatiT  (  o.  v. 
Kaw  Valley  Drainage  District,  223 
U.  S.  519,  56  L.  ed.  533. 


14  Brown  v.  Alton  Water  Co.,  222 
U.  S.  325,  56  L.  ed.  221. 

15^0!  parte  Harlan,  180  Fed.  119. 

16  Alaska-TreadwoU  Gk)ld  Min. 
Co.  V.  Cheney,  C.  C.  A.  162  Fed. 
593;  Crotty  v.  Chicago  Great  West- 
ern Ry.  Co.,  C.  C.  A.  169  Fed.  593: 
Beiseker  v.  Moore,  C.  C.  A.  174  Fed. 
368;  Williams  v.  Am.  Ass'n.,  C.  C. 
A.  197  Fed.  500. 

17  Buster  v.  Wright  (C.  C.  A.), 
]35    Fed.    947. 

18  Gilbert  v.  American  Surety  Co. 
(C.  C.  A.),  61  L.R.A.  253,  121  Fed. 

490;  supra,  §  186. 
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affjiini^t  him  in  the  maiulato  upon   the  first  writ  of  error  or 

appeal.^' 

Upon  a  second  writ  of  error  or  appeal,  aiibso(incnt  to  a  man- 
date, no  inquiry  into  the  merits  of  the  original  judgment  or 
deoreo.  nor  into  any  question  before  the  appellate  court  on  the 
first  writ  of  error  or  appeal,  can  be  considered.'^''  Upon  a 
seovMid  appeal  in  a  prize  cause,  no  interest  can  be  decreed  which 
was  not  claimed  upon  the  orijiinal  hearing  or  upon  the  original 
appeal. ^^  Where  the  mandate  of  the  appellate  court  on  the 
original  appeal  was  that  the  damages  be  divided,  and  the  re- 
spondent then  claimed  no  damages,  he  cannot  make  such  claim 
for  the  first  time  in  the  appellate  court  on  a  second  appeal.^^ 

A  motion  to  extend  the  time  for  returning  an  appeal  pre- 
viously granted,  and  an  order  granting  such  motion,  cannot  be 
considered  as  a  second  appeal.^'  After  a  dismissal  of  one  ap- 
peal no  second  appeal  can  be  docketed  until  after  an  allowance 
thereof.'^*  Proceedings  by  representatives  of  a  deceased  appel- 
lant to  become  parties  to  the  appeal  do  not  constitute  a  new 
appeal.^*  A  second  writ  of  error  taken  after  the  death  of  tlie 
original  plaintiff  in  error  is  void;  the  action  must  first  be  re- 
vived in  the  court  below,  and  the  writ  of  error  must  then  issue 
in  the  name  of  the  representative  of  the  original  plaintiff  in 

The  court  of  review  may  award  a  supersedeas  upon  a  second 
eror.  ' 

19  Guarantee  Co.  v.  Pheonix  Ins.  Chaffin  v.  Taylor,  116  U.  S.  567, 
Co.   (C.  C.  A.),  124  Fed.  170.  29  L.  ed.  727. 

20  Cook  V.  Burnley,  11  Wall.  21  Thompson  v.  Maxwell  L.  G. 
6.59,  20  L.  ed.  29;  The  Santa  Maria,  &  Ry.  Co.,  168  U.  S.  451,  42  L.  ed. 
10  Wheat.  431,  6  L.  ed.  359;  Wash-  539;  Ala.  G.  S.  R.  Co.  v.  Carroll 
ington  Br.  Co.  v.  Stewart,  3  How.  (C.  C.  A.),  84  Fed.  772;  The  Santa 
413,  11  L.  ed.  658;  Sizer  v.  Many,  Maria,  10  Wheat.  431,  6  L.  ed.  359. 
16  How.  98.  14  L.  ed.  861:  Roberts  359. 

V.   Cooper,  20  How.   467,   15   L.   ed.  22  The   Sapphire,   18  Wall.  51,  21 

969;    Tyler    v.    Magwire,    17    Wall.  L.   ed.   814. 

253,   21   L.   ed.  576;   Supervisors   v.'  23  U.  S.  v.  Curry,  6  How.  106,  12 

Kennicott,   94  U.   S.  498,  24  L.  ed.  L.   ed.    363. 

260;  The  Lady  Pike,  96  U.  S.  461,  24  Rogers    v.    Law,    21   How.   526, 

24    L.    ed.    672;    Ames    v.    Quimby,  18   L.  ed.   835. 

106  U.  S.  342,  27  L.  ed.  100;  Clark  25  Edmonson     v.     Bloomshire,     7 

V.    Keith,    id.    464,    27    L.    ed.    302;  Wall.   .306,   19   L.   ed.   9]. 

r.    S.    V.    The    Xuestra    Senora    De  26  McClane  v.  Boon,  6  Wall.  244. 

Regla,  108  U.  S.  92,  27  L.  ed.  662;  98  L.  ed.  835. 
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w  rit  of  error^^  or  appeal  ;^^  but  not  ordiuarily  in  a  case  where  a 
prior  writ  of  error  has  been  dismissed,  unless  it  appears  that 
the  first  writ  of  error  was  accompanied  by  a  supersedeas  duly 
obtained  in  the  court  below,  and  perhaps  not  then  unless  it 
appears  that  the  dismissal  of  the  first  writ  was  not  due  to  the 
neglect  or  fault  of  the  plaintiff  in  error.^^ 

27  Hardeman  V.  Anderson,  4  How.  i29  Hogan   v.   Ross,    11    How.   294, 
640,  11  L.  ed.  1138.  13  L.  ed.  702:  Hardeman  v.  Ander- 

28  Southern    Bldg.    &    Loan   Ass'n  son,  4  How.  (i40,  11  L.  ed.  1138. 
V.  Carey,  117  Fed.  325,  329. 
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I. 

FOPvMS, 

The  following  forms  have  been  selected  and  copied  almost  verlatim 
from  precedents  which  have  been  actually  used  in  the  courts,  most  of 
them  in  cases  in  wliicli  the  author  was  counsel.  The  author  has  inserted 
them  by  tlie  advice  of  the  publisher  and  other  friends,  in  the  hope  that 
they  may  be  of  some  use  to  tlie  profession:  but  he  disclaims  all  responsibil- 
ity'for  their  correctness.  The  alterations  of  the  originals  are  noted  in 
brackets. 

FORilS  IX  ClVl-L  CASES  AT  COMMON  LAW  AND  IX  KQUTTY. 

FORM  I.— BILL  IX  EQUITY  IX  PATEXT  CASE. 

[District]    Court   of  the   United   titales,   Southern  District   of  New   York. 

The  Western  Loom  Company 
against 
Elias  S.  Higgins,  Henrv  M.  Brooks,  and  Eugene 
HiGGINS,    doing   business   under   tlie   name   and 
style  of  Eli.\s  S.  Higgins  &  Co. 

To  the  Honorable  the  Judges  of  the  lDistrict-\  Court  of  the  United  States 
in  and  for  the  Southern  District  of  Neto  York: 

The  Webster  Loom  Company,  a  corporation  organized  uiid<'r  and  pur- 
suant to  the  laws  of  the  State  of  Xew  York,  and  having  its  principal 
place  of  business  in  the  City  of  Xew  York  in  said  State,  brings  this  its 
bill  of  complaint  against  Elias  S.  Higgins,  Henry  M.  Brooks,  and  Eugene 
Higgins,  all  of  the  City,  County,  and  State  of  New  York,  and  citizens  of 
saidT State,  and  doing  business  under  the  name  and  style  of  Elias  S.  Higgins 
&  Company. 

And,  thereupon,  your  orator  complains  and  says  that  heretofore  and 
before'the  27th  day  of  August,  1872,  one  W  iUiam  Webster,  then  of  Mor- 
risania,  in  th.;  State  of  New  York,  was  tlie  original  and  first  inventor  of 
a  certain  ikw  :ind  iis.fnl  ini|M<.v(iiMnt  in  hioms  for  weaving  pile  fabrics 
not  known  or  us<d  by  others  in  this  country,  and  not  patented  or  described 
in  any  printed  imblication  in  tliis  or  any  foreign  country,  before  his  in- 
Fod.  Prac.  Vol.   111.— H;2.    2577 
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Arri-.Miix. 


v..ntiu»  or  ilisoovory  tl.om.f.  a.ul  not   in  i-nhlio  uso  or  ci  s;,!.-  for  moro  tlmn 
twoyeftrs  prior  to  liis  api'li^ation  for  a  |)alfnt  tluMofor. 

Ami  your  onitor  furtlu>r  shows  unto  your  Honors  tluit  tlu>  said  William 
WVbstcr.  so  Winj;  th^invontor  of  said  iiM|)n>v.MiuMit.  nia.lc  ajij. ligation  to 
the  rommissiom-rof  Patnits.  in  am>r.lamv  with  th.^  then  .xisfin-  laws  of 
tlu«  l'iuti«d  States,  ami  .•..iui.iK',l  in  all  rospects  with  tlu'  rnnditions  and 
rwiuirrnu'Hts  of  said  laws. 

And,  tlioroufU'r.  on  tlio  27lh  day  of  Aii.mist.  1S7:>.  Letters  Patent  of 
tho  United  States  numbered  No.  i;iO.!)(il.  sijjned.  seale.l  and  exeeuted  in 
due  forni  of  law.  and  heariiifi  ilate  the  day  and  year  last  aforesaid,  were 
issued  to  said  William  Webster,  whereby  there  was  secured  to  him  and 
to  his  heirs  and  assiuns  for  the  term  of  seventeen  years  from  tlie  iTth 
dav  of  August,  1S72.  the  full  auil  exelusive  ri.uht  of  making,  using  and 
veiulin"  the  said  imi>rovenu>nt  throujiliout  the  Inited  States  and  the 
Territories  thereof,  as  by  a  certitied  copy  of  said  Letters  Patent,  in  Court 
to  be  produced,  will  more  fully  api)ear. 

And  your  orator  further  shows,  that  by  an  instrunuMit  in  writing, 
bearing  date  the  first  day  of  October.  1872,  the  said  William  W^'bster  duly 
assi'Mied.  transferred  and  set  over  unto  himself,  jointly  with  CornMius  M. 
Meserole  and  William  G.  Smitli."  all  his  the  saitl  Webster's  right,  title  and 
interest  in  and  to  said  Letters  Patent  and  the  invention  thereby  secured, 

which  said  assignment  was  duly  recorded  on  the  day  of  ,  18 , 

in  the  Patent  Ullice  of  the  United  States,  in  Liber  ,  as  by  said  assign- 
ment, with  the  certificate  of  recording  thereto  aflixed,  or  a  duly  certified 
copy  of  said  assignment,  in  Court  to  be  produced,  will  more  fully  and  at 
large  appear. 

And  your  orator  further  shows,  that  by  an  instrument  in  writing, 
bearing  date  the  20th  day  of  October,  1873,  the  said  Webster,  Meserole 
and  Smith  duly  assigned,  transferred  and  set  over  luito  your  orator  all 
their,  and  each  of  their  right,  title  and  interest  in  and  to  said  Letters 
Patent   and    the    invention    thereby    secured,    which    said    assignment    was 

duly  recorded  on  the day  of  ,  18 ,  in  the  Patent  Office  of  the 

I'nited  States  in   Liber ,  as   by   said  assignment,  with   the  certificate 

of  recording  thereto  aflixed,  or  a  duly  certified  copy  of  said  assignment, 
in  Court  to  be  produced,  will  more  fully  and  at  large  appear. 

And  your  orator  further  shows,  that  thereafter,  to  wit,  on  or  about 
the  26th  day  of  ^May,  .1874,  the  said  Webster  individually,  and  the  said 
Webster,  Meserole  and  Smith,  sold,  assigned,  transferred  and  set  over 
unto  your  orator  all  and  everj'  right  and  cause  of  action  which  they  the 
said  Webster,  ^leserole  and  Smith  might  have,  jointly  or  severally,  against 
any  person,  firm  or  corporation  arising  out  of  the  infringement  of  the  said 
fyetters  Patent,  and  your  orator  by  means  of  said  assignments  became 
vested  with  the  right  to  recover  such  damages  and  profits  as  the  said 
Webster,  Meserole  and  Smith  were  jointly  or  severally  entitled  to  recover 
.•»incc  the  said  date  of  the  said  patent  and  prior  to  the  assignment  thereof 
?iy  the  said  Webster,  Meserole  and  Smith  to  your  orator  on  or  about  the 
20th  day  of  October,  187:5. 

And  your  orator  further  shows  that  by  virtue  of  the  assignments  afore- 
.«aid  your  orator  became  and  now  is  the  sole  and  exclusive  owner  of  said 
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Letters  Patent  and  of  the  invention  and  improvement  therein  described  and 
tlaimed  and  of  all  rights  secured  by  said  Letters  Patent  since  the  date 
thereof,  and  is  entitled  to  be  protected  in  tlie  enjoyment  of  the  same. 

Aiid  your  orator  further  shows  upon  information  and  belief,  that  prior 
to  the  assignment  of  the  said  Letters  Patent  to  your  orator,  the  said 
Webster,  ileserole  and  Smith  recovered  a  decree  upon  said  Letters  Patent 
in  a  suit  in  the  [District]  Court  of  the  I'nited  States  for  the  District  of 
Xew  Jersey  against  the  New  Brunswick  Carpet  Company:  and  also  com- 
menced a  suit  ujK»n  said  Letters  Patent  in  the  [District]  Court  of  the 
I'nited  States  for  the  District  of  ^Massachusetts  against  the  iirm  of  Gilbert 
and  Taft,  by  whom  the  looms  used  by  the  New  Brunswick  Carpet  Company 
were  constructed  at  Worcester,  Massachusetts,  and  in  which  said  last  named 
suit  the  defendants  by  their  counsel  consented  to  a  decree  i-estraining  tlie 
construction  of  further  looms  of  the  kind  made  and  sold  by  the  said  Gilbert 
and  Taft  to  the  Xew  Brunswick  Carpet  Company;  and  on  the  27th  day  of 
April,  1874,  recovered  a  decree  upon  said  Letters  Patent  against  one  John 
Cochrane,  Jr.,  in  the  [District]  Court  of  the  United  States  for  the  District 
of  Jfassachusetts,  who  was  also  using  looms  constructed  by  the  said  Gilbert 
and  Taft.  That  on  or  about  the  first  day  of  June.  1874.  a  suit  was  com- 
menced in  the  [District]  Court  of  the  United  States  for  tlie  Southern 
Di.strict  of  New  York,  against  Elias  S.  Higgins  and  Nathaniel  D.  Higgins 
for  the  infringement  of  said  Letters  Patent.  That  at  the  October  Term  of 
said  Court  in  the  year  187S,  a  decision  was  rendered  in  said  suit  by  the 
Honorable  Hoyt  H.  Wheeler,  denying  the  relief  prayed  for  in  said  suit  and 
directing  that  a  decree  be  entered  dismissing  the  Bill  of  Complaint  witli 
costs. 

That  said  decree  was  duly  entered  and  an  appeal  was  duly  taken  to 
the  Supreme  Court  of  the  United  States. 

That  said  cause  came  on  to  be  heard  at  the  October  term  of  said  Su- 
preme Court  in  the  year  1881,  and  a  decision  was  rendered  sustaining 
the  validity  of  said  Letters  Patent  and  adjudging  the  infringement  of 
said  Letters  Patent  by  tlie  said  defendants  Elias  S.  Higgins  and  Nathaniel 
D.  PHggins,  and  directing  that  tlie  (kn-ree  of  the  said  [District]  Court  be 
reversed  and  the  cause  remanded  with  instructions  to  enter  a  decree  in 
favor  of  the  complainants  and  to  take  sucli  furtlier  proceedings  a-s  law  and 
justice  might  require. 

That  thereafter  a  decree  against  said  defendants  was  duly  entered  in 
said  [District]  Court  for  the  Southern  District  of  Xew  York  in  con- 
formity with  the  mandate  of  tlie  said  Supreme  Court. 

All  of  which  matters  and  things  will  more  fully  and  at  large  ajipear  by 
reference  to  said  decisions  and  decrees,  or  duly  authenticated  copies  thereof 
hen-  in  Court  to  be  produced,  to  whieli  your  oratm-  craves  leave  to  refer. 

And  your  orator  furtlier  shows  that  but  for  the  infringement  herein 
complained  of.  and  other  <»f  like  <haia(t<T.  your  oiatur  would  still  be  in 
th<'  iiiidisturlied  po.ssessioii.  use  and  iMijoyment  of  the  exclusive  privilege 
s<'cured  by  the  said  Letters  Patent,  and  in  receipt  of  the  profits  of  the  same. 

.\nd  voiir  orator  further  shows  und)  your  Honors,  as  it  is  informed 
and  bidicvcs,  that  since  tin-  datf  of  said  Letters  Patent,  the  defendants 
herein  named,  well  knowing  all  the  facts  hereinbefore  set  forth,  and 
against   the  will   of  your  <ira<(ir.   and    in   violation  of  your  orator's  rights, 


•2580 


AIM'KMMX. 


a»vo  bivn  ami  arc  lunv  jointly  ii.lrinoii.o;  s.ii.l  ]>.^(1.-rs  l':.t,M.f  uitli.n  tl.c 
nistrii-t  nfuresjiia.  «ml  ..U-xvlion-  witl.iu  the  r.iit.Hl  statr..,  i.n  cun^t  nu-t...- 
or  oniwing  to  bo  const .lu-tiHl.  ;inil  l.y  usin-  and  .a. .sin-  to  l.o  used,  looms 
for  wortvinp  pile  fnbrics.  oaoh  of  wl.i.-li  .•ontains  the  inv<>ntion  desciihcd 
ami  i-lainu'tl  in  tl.o  suid  UHvrs  PaL-nt.  all  of  wl.iHi  ads  and  doinj-s  an- 
rtintrary  to  iH,uity  and  good  conscionw.  and  tend  to  tlio  manifest  injury 
of  vour  orator  in  tin-  jiremises. 

Forasniueh  as  your  orator  ean  hav  no  a.l('<iuati-  n-li-'f.  except  in  tins 
i-ourt.  and  to  the  "end.  therefoiv,  tliat  tlie  d.-fendanls  may.  it  (hey  ean,  show 
why  your  orator  should  not  have  the  relief  hereby  prayed,  and  may  nuike  a 
full  diselosuro  and  diseovery  of  all  the  matters  aforesaid,  and  aecordinf-  to 
the  best  and  utmost  of  their  knowledge,  renunubrance,  infoamation  and 
belief,  full,  tru.-.  .lirect  and  perfeet  answer  make  to  the  matters  herein- 
before stated  ami  eharyed;  but  not  under  oath,  an  answer  under  oath  being 
hereby  expressly  waived. 

And  that  the  defendant  may  be  deereed  to  account  for  and  pay  over 
the  income  or  prolits  thus  unlawfully  derived  from  the  violation  of  your 
orator's  rights,  and  be  restrained  from  any  further  violation  of  said 
rights,  your  orator  prays  tluit  your  Honors  may  grant  a  writ  of  injunction, 
issuing  out  of  and  under  the  seal  of  this  Honorable  C  ourt,  perpetually  en- 
joining and  restraining  the  said  defendants,  their  clerks,  attorneys,  agents, 
servants  and  workmen  from  ay  further  construction,  sale  or  use  in  any 
manner  of  said  patent  improvement,  or  any  part  tliereof,  in  violation  of 
your  orator's  rights  as  aforesaid,  and  that  the  material  now  in  possession 
"or  use  of  the  said  defendants  may  be  destroyed  or  delivered  up  to  your 
orator  for  that  jjurposo. 

And  that  your  Honors,  upon  the  rendering  of  the  decrees  above  prayed, 
may  assess  or  cause  to  be  assessed,  in  addition  to  the  prolits  to  be  accounted 
for  by  the  defendants  as  aforesaid,  the  damages  your  orator  has  sustained 
by  reason  of  such  iufrengement,  and  that  your  Honors  may  increase  the 
actual  damages  so  assessed  to  a  sum  equal  to  three  times  tlie  amount  of 
such  assessment  under  the  circumstances  of  the  wilful  and  unjust  infringe- 
ment by  said  defendants  as  herein  set  forth. 

And  your  orator  further  prays  that  a  provisional  or  preliminary  injunc- 
tion be  issued  restraining  the  said  defendants  from  any  further  infringe- 
ment of  said  Letters  Patent  pending  this  cause,  and  for  such  other  and 
further  relief  as  the  equity  of  the  case  may  require,  and  to  your  Honors 
may  seem  meet. 

May  it  please  your  Honors  to  grant  unto  your  orator,  not  only  a  writ 
of  injunction  conformable  to  the  prayer  of  this  bill,  but  also  a  writ  of 
subpoena  of  the  I'nited  States  of  America,  directed  to  the  said  Elias  S. 
lliggins,  Henry  il.  Brooks,  and  Eugene  Higgins,  commanding  them  on 
a  day  certain  to  appear  and  answer  unto  this  bill  of  complaint,  and  to 
abide  and  perform  such  order  and  decree  in  tlie  premises  as  to  the  Court 
shall  deem  proper  and  required  by  the  principles  of  equity  and  good  con- 
science. 

Brown  &  Jones, 

Solicitors  for  Complainant  and  of  Counsel. 
Webster  LfX)M  Company, 

by  Wm.  G.  Smith,  President. 
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United  States  of  America,     ) 

•-  S3. 

.Southern  District  of  Xew   York.    ( 

Oh  this  19th  day  of  August,  1889,  before  me  personally  appeared  Wm. 
G.  Smith,  the  President  of  the  Webster  Loom  Company,  the  complain- 
ant above  named,  who  being  by  me  duly  affirmed,  deposes  and  says,  tliat  lie 
is  the  President  of  the  Webster  Loom  Company  and  familiar  with  its  busi- 
ness, and  that  he  has  read  the  foregoing  bill  of  complaint,  and  knows  the 
contents  thereof,  and  tliat  the  same  is  true  of  his  own  knowledge,  except  as 
to  the  matters  therein  stated  on  information  and  belief,  and  as  to  tliose 
matters  he  believes  it  to  be  true. 

Wii.  G.  Smith. 

Affirmed  and  subscribed  before  me,  this  19th  day  of  August.  1889. 

[Seal.]  Amho.ny  Gref,  Notary  Public,  Kings  County. 

Certificate  Jiled  in  N.  Y.  Co.l 

FORM  II.— .MODEEX  BILL  IX  EQUITY  IX  PATEXT  CASE. 

[Approved  in  205  Fed.  158.  Whether  such  a  form  would  be  approved  by 
another  court  cannot  be  foretold.  Cf.  ]\Iaxwell  S.  V.  Co.  v.  Nat.  Casket 
Co.,  205  Fed.  515.  As  to  counter-claims  in  such  cases,  see  Terry  S. 
T.  Co.  v.  B.  F.  Sturtevant  (  o.  204  Fed.  103;  William  Pat.  C.  &  P. 
Co.  V.  Kinsey  Mfg.  Co.,  205  Fed.  375.] 

In  the  District  Court  of  the  United  States  for  the  Eastern  District 
OF  MiCHiGAx  Southern  Divisio:n. 

In  Equity. 

The     Zenith     Cauulreter     CoMrAxy,  ] 

AXD  I 

Societe  Du   Carburateur   Zexith, 

Complainants,    I  Xo.  1. 
vs. 
Stromderg    ;MoroK    Devices    Co., 

Defendant. 

To  the  Honorable  the  Judges  of  the  District  Court  of  the  United  States 
for  the  Eastei-n  District  of  Michigan  Southern  Division  in  Equity. 

Tlie  Zenith  Carbureter  Coinjjaiiy.  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Michigan,  and  having  its 
principal  oflice  for  the  transaction  of  l)usiness  in  the  Citj'  of  Detroit. 
Wayne  County,  Michigan,  and  Societe  Du  Carburateur  Zenith,  a  corpora- 
tion of  tlie  Pcpu))lic  of  France.  Jiaving  its  principal  oHice  in  the  City  of 
r.yon,  France,  liring  this  tlieir  l)ill  of  complaint  against  Stronibcrg  Motoi- 
Devices  Company,  a  corporation  of  tlic  State  of  Illinois.  Ii:i\in;,'  its  priiici- 
f)al  olTiop  in  the  City  of  Chicago,  Cook  County.  Illinois,  and  a  branch  olVice 
within  the  Sf)utliein  Division  of  the  Ea.stern  District  of  Michigan,  to-wit 
at  number  4(»3--}<i5  Woodward  A\enue,  in  the  City  of  Detroit.  Wayne 
County.  Michigan,  and  thereupon  ymir  orators  complain  and  say: 

L  That  Lotters  Patent  of  the  Inited  States  number  907.953  weic  issued, 
on  the  2nth  dav  of   December.   1908,  to   Francois   Uaverev  of  Onllins.   Tvlione 
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l)cp«rtinoiit.  RojUil.lio  of  Kr;uu.',  liis  l.virs  an.l  assi-ns  for  cortuiM  now 
ami  useful  iinprovoinouts  in  i  arlniivl.T  for  P'-xplosive  Kii-iiiics,  wlicroby 
tlu«ro  wns  >;nnito.l  to  him.  tlu'  said  Kraii.ois  r.avorcy.  his  lioirs  and  as- 
siij-ns.  tlu'  .•xidusiv.'  rijrht  to  niako,  use.  and  v.Mid  tlu'  invention  set  fortli, 
di>scriluHl  an.l  rlaiinod  tluMvin.  for  (ho  tfrni  of  scv.'ntcon  (17)  years 
from  said  l'!»th  day  of  Do.vinhor.  1!>0S,  throiij-iiout  the  I'nitod  States 
Hiid  the  territorios  tlioroof;  tliat  on  or  ahont  the  -'Otli  day  of  An.ynst.  liHO, 
sni«i  Kraiu-ois  l^avoroy  did.  by  instrnniont  in  writing,  thereafter  duly  re- 
oordeti.  and  for  a  valnalilo  eonsiderat  i(ni  to  him  in  hand  jiaid,  scdl,  assign 
and  transfer  iiis  entire  right,  title  and  interest  in  and  tu  said  l^etters 
Putiiit  numher  itOT.i)."):}.  for  the  entire  remaining  term  thereof  to  your 
orator.  Soeiete  Dn  larhuratenr  /enith.  a  corporation  of  the  Freneh  Re- 
puMie.  luiving  its  i)rineii>al  ollice  at  J.yoii,  Franco:  and  that  thereafter, 
to-wit.  on  or  about  the  lOtli  day  of  July,  1912,  said  8ociote  Du  Carburatenr 
Zenith  did  by  instrument  in  writing,  and  for  a  valuable  consideration  to 
it  in  haiul  paid,  granted  unto  your  oiiitor.  The  Zenith  Carbureter  Com- 
pany, an  exclusive  license  to  make,  use.  and  vend  caibureters  of  the  type 
set  forth,  described  and  claimed  in  said  Letters  i'atent  number  no:.!)")^,  for 
their  full  remaining  term,  throughout  the  I'nited  States  and  the  terri- 
tories thereof,  together  with  all  privileges  and  rights  of  action  as  may 
have  accused  thereunder  subsequent  to  the  Irrst  day  of  duly,  1911,  and 
previously  to  tlie  date  thereof.  A  printed  co])y  of  the  specification  and 
drawings  of  said  Letters  Patent  nimiber  !i()7.!).");j  is  lieicunto  annexed  and 
made  a  part  of  this  bill;  and  profert  is  hereby  made  of  said  instrument 
of  assignment  and  of  said  exclusive  license  hereinabove  referred  to,  or  ot 
duly  certilied  copies  thereof,  to  be  produced  in  Court  when  necessary. 

2.  Tliat  your  orator.  The  Zenith  Carbureter  Company,  was  organized 
under  the  laws  of  the  State  of  ^Michigan  on  July  3.  1911,  and  that  it  at 
once  proceeded  to  manufacture  and  place  upon  the  market  carbureters  of 
the  type  set  forth,  described  and  claimed  in  said  Letters  Patent  number 
907.953,  that  it  has  invested  large  sums  of  money  in  the  equipment  of  a 
plant  for  such  manufacture,  and  in  advertising  and  otherwise  bringing 
its  products  to  tlie  favorable  attention  of  prospective  buyers  and  users  and 
has  bttilt  up  a  large,  lucrative,  and  expanding  business  based  wholly  and 
entirely  on  the  one  type  of  carbureter  characterized  by  the  disclosures  of 
said  Letters  Patent  number  907,953. 

3.  That  said  Stromberg  Motor  Devices  Company,  well  knowing  the 
premises  and  the  rights  of  your  orators.  Zenith  Carburetor  Company,  and 
Soeiete  Du  Carburatenr  Zenith,  therein  and  thereto,  with  the  intent  of 
injuring  your  orator  and  to  deprive  them  of  the  benefits  and  advantages 
which  might  and  otherwise  could  accrue  unto  them  from  its  rights  in  and 
to  said  Letters  Patent  number  907,953  as  aforesaid,  has,  since  said  1st 
day  of  .July.  1911,  and  before  the  commencement  of  this  suit,  unlawfully, 
and  without  license  or  allowance  by,  and  a,gaiiist  tlio  will  of,  your  orators, 
and  in  infringement  of  their  rights  as  set  fortli  in  and  by  said  Letters 
Patent  number  907,953.  committed  acts  of  infringomeut.  to-wit.  making, 
using  and  selling,  and  oflfcring  and  importing  into  the  said  Eastern  Dis- 
trict of  Michigan,  for  use  and  sale,  and  preparing,  aiding,  and  encouraging 
others  so  to  do,  within  the  Southern  Division  of  the  Eastern  District  of 
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.Michigan,  and  elsewhere  in  the  United  States,  carburetors  for  explosive 
engines  constructed  in  accordance  with  the  disclosures  of  said  Letters 
Patent  907,953  and  embodying  the  invention  and  improvements  set  forth, 
described  and  claimed  therein,  and  that  said  Stromberg  Motor  Devices 
Company,  is  now  continuing  so  to  do.  and  is  preparing  and  threatening 
so  to  do  in  the  future,  and  that  said  Stromberg  Motor  Devices  Company, 
though  repeatedly  advised  and  warned  of  your  orator's  rights  in  the 
premises,  and  requested  to  abstain  from  and  cease  its  infringing  acts  and 
operations  has  disregarded  such  notices  and  warnings,  and  has  refused  to 
cease  its  infringing  and  unauthorized  acts,  all  of  which  is  contrary  to 
equity  and  good  conscience,  and  in  violation  of  oyur  orator's  rights,  as 
stated;  and  that  said  Stromberg  Motor  Devices  Company,  has  failed  and 
refused  to  pay  over  unta  your  orators  all  or  any  of  the  prolits  that  have 
accrued  to  it  in  consequence  of  its  unauthorized  and  infringing  acts;  and 
further  tliat  but  for  said  Stromberg  ^Nlotor  Devices  Company,  said  unlaw- 
ful and  unauthorized  acts,  your  orators  would  still  be  in  the  undisturbed 
possession,  use,  and  enjoyment  of  the  exclusive  privileges  secured  to  tliem 
as  owner  of,  and  exclusive  licensee  under,  said  Letters  Patent  number 
907.953,  and  in  receipt  of  the  profits  accruing  therefrom,  all  of  which 
works  great  and  irreparable  injury  to  your  orators  and  to  their  rights 
in  the  premises. 

4.  To  the  end.  therefore,  that  said  Stromberg  Motor  Devices  (  ompany 
maj',  if  it  can,  show  reason  why  your  orators  should  not  have  relief,  nuiy 
it  please  your  honors  to  bring  said  defendant,  Stromberg  :Motor  Devices 
Company  before  this  Court  by  process  of  subpoena,  there  to  make  full, 
true,  direct  and  perfect  answer  to  the  several  matters  and  things  herein 
set  forth  and  charged  (tliough  not  under  oatli.  same  being  hereby  express- 
ly waived),  and  that  it  be  decreed  to  account  for  and  pay  over  to  your 
orators  the  income  and  profits  thus  unlawfully  derived,  or  which  might 
and  otherwise  would  have  been  accrued  by  your  orators  but  for  the  un- 
lawful and  unauthorized  acts  of  said  Stromberg  ^Motor  Devices  Company 
and  that  said  herein  above  named  Stromberg  Motor  Devices  Company  l)e 
required  to  produce  its  full  records  and  accounts  of  all  kinds  touching 
upon  and  concerning  its  unlawful  and  unautlu:)r!zed  acts,  for  tiie  guidance 
of  the  Court  in  determining  the  amount  justly  due  to  your  orators  in 
consequence  thereof,  and  further  that  said  defendant,  Stromberg  Motor 
Devices,  Company  may  be  restrained  from  any  further  violation  of  your 
orator's  rights  in  the  premises,  may  it  please  your  honors  to  grant  a  writ 
of  injunction  issuing  from  and  under  the  seal  of  this  Ilonorable  Court, 
perpetually  enjoining  and  restraining  said  Stromberg  Motor  Devices  Com- 
pany, its  oflicers.  employees,  attorneys,  agents  and  representatives  of  every 
kind  and  grade,  from  furtiier  manufactnre.  use  or  sale,  in  any  manner,  or 
attempts  thereat,  or  otters,  negotiations  or  encouragement  thcntowards. 
in  violation  of  your  orators'  right  as  aforesaid:  and  for  the  further  pro- 
tection of  their  rights,  yonr  orators  pray  that  a  provisional  or  temporary 
injunction  or  restraining  order  be  issued,  restraining  tiie  said  stromberg 
NJotor  Devices  (  <)nii)any.  its  officers,  employees,  attorneys,  agents  and 
representatives  of  every  kind  and  grade  from  any  further  infringement  of 
.said    Letters    Patent,    jjentinp   this    cause;    and    it    fiirflHT    |.r;ty-    for    such 
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other  niul  fmtlier  rolitf  as  (lu-  .(initios  of  the  case  may  require  and  to  your 
hi)iior!<  may  s«'ein  nioot. 

And  jo\ir  orators  will  over  pray.  etc. 

iSifined)      Sociktk  Du  C'akhukatiolk  Zknitu, 
By    Victor    R.    Heftier. 

i'resident  &  Treasurer. 
(Signed)      Sooietk   J)h    (  auhtuatklk   Zfcnitii, 
By    Vietor    K.    Ileftlor. 
(Si«'ned)  American  representative. 

Wii.i.iAM  >r.  S:\VAN. 

Solicitor  for  roniplainant, 
101(1   Ford  Building, 
Detroit.  Michigan. 

StaIT.    ok     Mm  lIKiAN     ) 
C'OINTY     OK     \\  AYNE,     ( 

Victor  R.  Heftier,  being  first  duly  sworn,  deposes  and  says  that  he  ia 
Biesidi-nt  and  Treasurer  of  the  Zenith  Carbureter  Company,  one  of  the 
complainants  in  the  above  entitled  cause,  and  that,  though  he  holds  no 
ollice  in  said  Societe  Du  Carhiirateur  Zenith,  the  French  corporation 
named  as  the  other  complainant  herein,  he  is  oenerally  and  specially 
authorized  to  act  for  it  and  on  its  behalf  in  tlic  coiiiim'iicenuMit  of  suit  by 
and  through  the  foregoing  bill  of  complaint;  that  he  has  read  the  same, 
subscribed  by  him  on  behalf  of  each  complainant  therein  named,  and  knows 
the  contents  thereof  and  that  the  same  is  true  of  liis  own  knowledge  except 
such  as  are  stated  on  information  and  belief,  and  as  to  those  he  believes 

it  to  be  true. 

Victor  R.  Heftlbb. 

."Subscribed   and   sworn   to  bef(n-e  me  at 

Detroit.     Wayne    County,     Michigan, 

this  1st  day  of  February,  391 3. 

(Signed)     Enoch  Smith, 
[NOTARIAL  SEAL.]  Notary  Public,  Wayne  County,  Michigan.i 

iThe  following  forms  in  patent  cases  are  in  use  in  the  Chancery  Division 
of  the  High  Court  of  Justice  of  England.  They  have  been  furnished  to 
the  author  by  the  well  known  jjatent  expert.  Dr.  George  H.  Benjamin. 
Whether  they  wnnld  be  approved  by  tlio  Federal  coiirts  is  a  question  not 
vet  decided. 

STATEMENT  OF  CLAIM. 

In  the  High  Court  of  .Tustice. 

Cliancery  Division. 
Between  Albert  Jones,  I'laiiitiff, 

and 
William  Dickson,  Defendant. 

1.  The  defendant  has  infringed  and  threatens  to  infringe  the 
plaintiff's  letters  patent.  No.  30728  of  1007,  granted  for  an  inven- 
tion entitled  '■IMPRO\'E.MEXT  IN  DRILLING  MACHINERY." 
Particulars  of  breaches  are  delivered   lierewith. 

2.  The  plaintiff  claims:  — 

11)   An  injunction  to  restrain  the  defendant,  his  servants  and  agents, 
from  infringing  the  said  letters  patent. 
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(2)  An  inquiry  as  to  the  damages  sustained  l)y  the  plaintifl"  l>v  reason 

of  such  infringement,  or,  at  the  option  of  the  plaintiff,  an  ac- 
count of  tiie  protits  made  by  the  defendant. 

(3)  That  the  defendant  may  he  ordered  to  deliver  up  fortiiwith  to  the 

plaintiff  all  articles  in  his  possession  or  power  made  in  infringe- 
ment of  the  said  letters  patent,  or  that  the  said  articles  may  be 
ordered  to  be  destroyed. 

(4)  Costs. 

PARTICULARS   OF   BREACHES. 

In  the  High  C  ourt  of  Justice, 

Chancery    Division. 
Between   Albert   Jones,   Plaintifl". 

and 
William  Dickson,  Defendant. 
The  following  are  the  particulars  of  tlie  breaches  complained  of 
in  the  statement  of  claim  herein:  — 

1.  The  defendant  on  or  about  the  16tli  day  of  February,  1911,  at 
his  factory  at  Lewes,  in  tiie  County  of  >Sussex.  manufactured  the 
drilling  machinery  which  forms  tlie  subject-matter  of  all  of  the 
claiming  clauses  in  the  specification  of  tlie  plaintitl's  patent. 

2.  On  the  ;}Oth  day  of  January,  ]'Jl-2,  the  defendant  sold  to  .lolin 
Doe  of  GO  Chancery  Lane,  London,  a  drilling  machine  manufac- 
tured by  the  defendants  which  forms  the  subject-matter  of  the 
plaintiff's  i)atent.  The  plaintiff  will  rely  upon  this  machine  as  an 
instance  of  the  type  of  tlie  infringement  committed  by  the  de- 
fendants. 

ST.VTE.MENT  OF  DEFENSE. 

In  the  High  Court  of  Justice. 

Chancery    Division. 
Between  Albert  Jones,  Plaintiff', 

and 
William    Dickson,    Defendant. 
(1)    The  defendant  did  not  infringe  the  patent. 
(2).   The  invention  was  not  new. 

(3)  The  i)laintiff  was  not  the  first  or  true  inventor. 

(4)  Tiie  iinention  was  not  useful. 

(5)  (Denial  of  any  other  matter  of  fact  aft'ecting  the  validity  of  the 

patent) . 

(6)  The  patent  v.as  not  assigned  to  the  plaiiititY. 

PARTICULARS  OF  OBJECTIONS. 

In  the   High  Court  of  Justice, 

Chancery  Division. 
Between  Albert  Jones,  Plaintiff, 

and 
William    Dick.son,    Defendant. 
Take  notice,  that  the  defendant  will,  on  the  trial  of  this  cause,  rely  on 
the  following  objections  to  tlie  validity  of  the  letters  patent  sued  upon:  — 
(  ] )    The  said   .\lbert  Jones  was  not  the  true  and   first    inventor   of  the 
alleged  invention.     Tlie  true  and  first  inventor  thereof  was  Richard  Roe  of 
36  Oxford  St..  Ixmdon. 

(2)  The  said  alleged  invention  was  nut  new  at  the  date  of  the  said 
letters  patent.     It  had  been  puldished:  — 

(a)  By  the  public  manufacture,  sale  and  ii»-  nf  .hilling  maeiiine.-.  lon- 
structed  in  accordance  with  the  said  invention  from  the  year  l.Slt!)  to  the 
oresent  dav  at  iiuddersfield  by  the  defendant,  and  also  liy  James  K.  Smith, 
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»»I    Koltoii.    I.jim-s.      Miicliiiii'>*    si>    nijuiiitaclmtd    arc    now     in    ixistciu-t'    and 
m«v  Im"  iiis|>c(>t(<il  li\  iln-  jilaintiH'  at    17  Oxford  .Street.   I.dnddii. 

(bl  I5y  the  pulilie  iiuiniifact  nre.  sale  and  use  of  machines  const  ineled 
in  affuriianee  witli  the  said  invention  from  the  year  llMiii  to  the  year  !!)().") 
at  l..iiUH)lii  hy  William  I  hompson,  of  Lincoln.  The  saitl  aiticles  are  no 
lunjier  ill  existfiiee.  A  descii|tt ion  ami  drawings  of  tlie  said  articles  are 
di'liveretl  with  these  particulars. 

(ct    Uy  the  public  manufacture,  sale  and  use  of  machincN  l)y  means  of  the 
patented  process  at    holton  l>y  .lohii  Thomas  of   Bolton,  from  the  year   180(i 
until  till'  year   ISl'S.     A  description  of  the  said  process  of  William    Harris, 
of    Holton.      The   defendant    will    endeavor   to   ohtain    inspection    of   the   ap 
parntus  hy  the  plaint  ill'. 

(d)  My  the  deposit  in  the  I'atent  t)llice  Library  of  tlie  following  s[)eti- 
tleaitiou  of  letters  i>ateut  <>ranted  in  foreign  countries:  — 

Claims   of   Plaintills, 
specilication   against 
Nauu-.  Hate  &    No.  Country.  wliich    relied    on. 

Wilson  17(i,.543  U.  S.  A.  Claims    1.  3  and  7 

Johnson  .■}.478  Germany  (Jlaims  2  and  4 

(el  My  the  publication  of  the  followinfj  s]iocifications  of  Mritish  letters 
patent : 

Claims  of   Plaintitl's, 

epecification   against 
Nanu'         J)ate  &  No.  Parts  Melied   on.  wliicb   relied  on. 

Thoma?  ]7.."V24/05  p.  ps.  5  to  7  Claims   1,   '.'>  and  7 

Hancock         21  ,.'i42/!t2  ]).  ps.  .'J  and  4  Claims  1.  ."i  and  7 

(f)  Mv  the  deposit  in  the  l^ibrarv  of  the  Firitish  Museums  in  the  vear 
isn7  of  a  work  bearing  the  title  "DRILLS  AXD  DKILLIXG  ]\L\CinXLRV' 
by  William  E.  Vassas,  and  in  particular  by  the  passage  eomnieneing  at  p. 
7(5.  line  7  and  eiuling  at  p.  SO,  LI 4, 

i'.i)  The  said  alleged  invention  was  not  piopci-  subject-matter  for  letters 
patent  having  regard  to  the  common  general  knowledge  at  the  date  theieof. 
The  defendant  will  rely  upon  the  specifications  set  forth  under  paragraph  2 
hereof  as  part  of  the  common  general  knowledge  of  the  art. 

(4)  The  said   alleged   invention   was   not   useful. 

(5)  The  specification  is  insullicient  to  enable  the  invention  pi'operly  to 
be  carried  into  effect.  The  plaintiils  will  rely  upon  the  passage  of  p.  2, 
L14  to  p.  3,  1.3,  wherein  no  sullii'ient  directions  are  given  for  causing  the 
cam  ./  to  effect  the  required  movement. 

(6)  The  specification  gives  directions  which  are  misleading  and  danger- 
ous. If  the  directions  on  p.  3,  L12  to  p.  3.  1.24,  are  carried  out,  the  ma- 
chines will  not  work. 

(7)  The  subject-matter  of  the  said  letters  patent  was  the  subject-matter 
of  a  prior  grant  of  letters  patent  to  William  Davis  dated  January  2d. 
1007.  and  numbered  368  of  1907,  which  letters  patent  were  and  are  good 
and  valid. 

OLCRLE, 
In  the  High  Court  of  Justice, 

Chancery  Division. 
1911    C.  No.  326. 
(  OL.MAX  and  others  v.  COOK  &  CO. 
NOITt  K  is  hereby  given  that  on  the  Utii  day  of  November,   1912,  it  was 
ordered 

1.  That  the  above-named  defendants,  Cook  &  Co.,  and  their  servants  and 
agents  should  be 

PERPETrALLV   KES'ilLVIXED   KRO.M    IXFKI.Xf  i  L\G 

the  Plaintiffs  Letters  Patent  No.  18778  of  the  vear   1900  and  No.  2311   of 
the   vi-ai     T.I03. 
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2.  Tliat  an  enquiry  should  be  made  as  to  what  damages  the  Plaintiffs 
liad  sustained  by  reason  of  the  llefendants"  infringement  and  tliat  tho  De- 
fendants should  PAY  SUCH  DAilAGES  when  ascertained. 

3.  That  the  Defendants  should  forthwith  upon  oath  DELIX'EU  LP  to 
the  Plaintiffs  or  BREA-K  UP  or  otherwise  RENDER  IXFIT  FOR  USE 
all  knotting  machines  or  parts  of  knotting  machine*  manufactured  or  let 
for  hire  by  or  by  the  use  of  tho  Defendants  in  infringement  of  the  afore- 
said Letters  Patent  which  are  in  the  possession,  custody  or  power  of  the 
Defendants  or  their  servants  or  agents. 

4.  That  the  Defendants  should  PAY  THE  TAXED  COSTS  of  the  action. 

Plaintiff's'  Solicitors. 
FOR:\r  III.— BILL  IX  EQUITY  IX  COPYRIGHT  CASE. 

[Demurrer  overruled  except  as  to  the  omissions  cured  by  the  amend- 
ments herein   iii»erte<l.   11  f)   Fed.  217]. 

[District]    Court   of   the   United   States,   Southern   District   of   Neio   York, 

in  the  Heconil  Cinuit. 
Edward    Thhomp«ox     Company." 

a-iiainst  \  In  Equity. 

Amebicax  Law  Book  Company. 

To  the  Judges  of  the  [District^  Court  of  the  United  States  for  the  Southern 
District  of  \ea-  York,  in  the  Second  Circuit: 

The  Edward  Thompson  Company,  a  corporation  duly  organized  under 
the  laws  of  the  state  of  Xew  \"ork,  having  its  principal  office  and  place  of 
business  at  the  village  of  Xorthport,  Long  Island,  and  a  resident  and 
citizen  of  the  .state  of  X'ew  York,  brings  this  bill  against  the  American  Law 
Book  Company,  a  corporation  duly  organized  under  the  laws  of  tlic  state 
of  Xew  Jersey,  having  its  publication  oHice  and  place  of  business  and  a 
resident  agent  in  the  city  of  X<'\v  York,  in  tin-  southern  district  of  Xew 
York. 

And  thereupon  your  orator  complains  and  says  that  your  orator  is  and 
for  thirteen  years  last  past  has  been  a  corporation,  duly  organized,  created 
and  establislied  by  and  under  the  laws  of  the  state  of  Xew  York,  for  tlie 
purpose  of  carrying  on  the  business  of  making,  editing,  preparing,  pub- 
lishing, and  selling  law  books,  and  that  during  such  time  it  has  carried 
on  an<l  still  carries  on  said  business  at  the  village  of  X'orthport,  Long 
Island,  in  the  state  of  X"ew  York,  where  it  has  its  principal  ollice  and  place 
of  busine.HS;  that  the  defendant,  The  American  Law  Book  Company,  is 
and  for  a  year  last  past  has  been,  a  corporation  duly  organized,  -reated 
:ind  established  by  and  \inder  the  laws  of  the  state  of  Xew  .Ii>rsey.  lor  the 
.--anie  puri)Ose,  and  tliat  during  sudi  time  it  has  carried  on  and  still  carries 
on  said  business  at  the  city  of  Xew  York,  in  the  state  of  Xew  York,  where 
it  ha.s  its  publication  office  and  place  of  business:  and  that  tlie  defendant, 
as  well  as  your  orator,  is,  and  both  of  them  ixn-.  r"sidriits  iiiid  cilizi'ii-  of 
the  United  States. 

And'  your  orator  further  alleges  and  shows  that  it  is,  and  at  tlie  time 
of  tho  commission   of  the  acts   hereinafter  complained  of  was.  the  author 
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HU.l  propriotor  of  i-ortain  i.ul.lioili..ns  known  as  the  Ani.-rican  and  Vav^- 
\\»U  Kncvclopsi-.lia  of  Law.  Sivoiul  Kdition,  aiul  the  KncxrlopaMliii  of  VU-ad- 
inn  uii.l  riaitiiv;  (Iwit  said  books  woro  dosigiu'd  to  jiive  a  luniplote  state- 
lUoMt  of  the  law  on  tlu'  sul»jiH-ls  touohod  upon  thoroin,  and  to<;vthor  witli 
tlu'ii-  contiimations  ni.w  in  the  coiiiso  of  propaiation,  an'  dosiynod  to  covor 
all  Am.ri»-an  and  Kn.irlisli  sul.stantivo  law,  and  the  jirac-tico  and  promliirc 
in  tlu>  courts  of  th.-  I  iiit.-d  States,  botli  state  and  federal,  and  to  form  a 
oompK'tf  and  praotical  working  library  for  tlio  nieuibers  of  the  boneh  and 
l.ar  in  tbis  eonntry:  tbat  said  volumes  were  edited,  prepared  and  published 
by  and  nn.ler  tin-  direetion  of  your  orator  at  great  expense,  from  original 
sourees,  your  orator  being  at  great  expense  in  collecting  tlie  cases  and  au- 
thorities therein  cited  and  seareliing  for  judicial  precedents,  and  in  dis- 
cussing and  formulating  the  propositions  of  law  therein  contained,  and  in 
presenting,  selecting  and  arranging  the  matter  contained  in  said  books; 
that  the  contents  of  such  books  are  alphabetically  arranged  under  topics  of 
tiu'  law.  and  consist  of  text  classified  in  order  giving  epitomized  state- 
ments of  the  law^  with  notes  of  decisions,  statutes  and  authorities  sustain- 
"ing.  illustrating  or  explaining  the  same,  and  of  words  which  have  received 
judicial  construction,  with  a  statement  of  the  decisions  and  citations  of 
the  cases,  all  of  which  is  original  compilation  by  your  orator  from  original 
sources  of  infornuition. 

And  your  orator  further  alleges  and  sliows  that  it  and  its  predecessor 
in  business,  one  Edward  Thompson,  whoso  rights  it  secured  by  purchase 
and  assignment,  have  been  engaged  in  the  editing  and  publisliing  of 
Encydopu'dias  of  Law  since  1887,  being  owner  and  publisher  of  the 
American  and  English  Encyclopedia  of  Law,  whose  publication  was  first 
commenced  in  tlic  year  1887;  that  the  American  and  Englisii  Encycloi)a>dia 
of  Law,  Secoml  Edition,  is  a  new  and  original  work  entirely  rewritten  and 
not  based  upon  the  first  edition  of  such  work,  but  given  tlu^  name  of 
"Second  Edition"  to  distinguish  it  from  sueli  first  Encyclopedia  of  Law 
published   by   your   orator   and    its    predecessor    in    business. 

And  your  orator  further  alleges  and  shows  that  within  the  seven  years 
last  past,  it,  from  time  to  time,  made,  edited,  and  picjiared  ami  publislied, 
and  thereupon  became  and  was  the  author  and  proprietor  of,  the  following 
publications,  being  the  books,  so  far  as  published  to  date,  comprising  tlu' 
.series  known  as  the  American  and  English  Encyclopanlia  of  Law,  Second 
Edition,  and  the  Encyclopaedia  of  Pleading  and  Practice: 

[Next  follow  description  witii  dates  of  deposit  of  title  page  in  mail  and 
of  two  co]iies  in  mail]. 

And  your  orator  further  alleges  and  sliows  that,  as  sucli  author  and 
proprietor,  your  orator,  desiring  to  secure  a  copyright  upon  tlic  aforesaid 
publications,  in  accordance  with  tlie  statutes  of  the  United  States  in  such 
case  made  and  provided,  before  the  publication  of  each  of  said  volumes 
rospectivel}^  and  on  tlie  dates  above  set  forth  respectively,  duly  deposited 
in  the  mail  within  the  United  States,  to  wit,  at  the  village  of  Northport, 
T^mj.'  Island.  New  York,  addressed  to  the  Libraiian  of  Congress  at  Wasli- 
ingtoii.  District  of  (  olumbia,  a  printed  copy  of  the  title  of  each  pf  said 
volumeB,  together  with  the  statutory  fee  for  recording  the  same,  and  in 
accordance   with   the  law,   on    the   dates   above   set   fortli    respectively   and 
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not  later  than  the  date  of  publication  of  each  book  respectively,  deposited 
in  the  mail  within  the  United  States,  to  wit,  at  the  village  of  Northport, 
Long  Island,  New  York,  addressed  to  the  Librarian  of  Congress  at  ^Yash- 
inston.  District  of  Columbia.,  two  copies  of  each  of  said  copyrighted  books, 
and  that  such  copyrighted  books  in  eacli  and  every  case  wore  printed  from 
plates  made  in  the  Ignited  States,  from  type  set  within  the  limits  of  the 
Ujiited  States;  and  your  orator  avers  that  it  has  done  all  acts  and  com- 
plied with  all  legal  requirements  necessary  to  establish  its  riglit  to  the 
aforesaid  copyrights  under  tlie  statutes  of  the  United  States  in  such  case 
made  and  provided. 

Your  orator  further  shows  that  it  has  caused  to  be  printed  and  inserted 
in  the  several  copies  of  each  volume  of  every  edition  of  the  said  book  called 
"American  and  English  Encyclopaedia  of  Law,  Second  Edition,"  and  in  the 
several  copies  of  each  volume  of  every  edition  of  the  said  book  called 
"Encyclopedia  of  Pleading  and  Practice."  on  the  page  immediately  follow- 
ing the  title  pages  thereof  the  word  "copy riglit."  together  with  the  year 
the  copyright  was  entered,  and  the  words  "Edward  Thompson  Company," 
9S  required  by  law. 

Your  orator  further  shows  that  before  the  committing  by  respondent 
of  the  wrongful  acts  complained  of  in  tiie  bill  of  comjilaint,  the  titles  of 
all  the  volumes  the  copyright  of  which  is  alleged  in  said  bill  to  belong  to 
complainant,  to  wit,  volumes  1  to  ]fl  inclusive  of  the  American  and  English 
Evcyclopa-dia  of  Law,  Second  Edition,  and  volumes  1  to  21  inclusive  of  the 
Encycloptedia  of  Pleading  and  Practice,  were  duly  recorded  by  the  Li- 
brarian of  Congress  on  the  following  dates,  respectively,  viz.: 
[Next  followed  dates  of  record  of  titles]. 

And  your  orator  further  alleges  and  shows  that  each  and  all  of  said 
books  were  composed,  edited,  prepared,  arranged,  and  compiled  from  orig- 
inal sources  of  information  by  luul  under  the  direction  of  your  orator,  and 
each  of  said  books  contained  and  contains  a  large  amount  of  matter  wholly 
original  with  your  orator,  all  of  which  is  the  private  property  of  your 
orator,  and  that  your  orator  applied  for  and,  as  such  author  and  proprietor, 
obtained,  tiie  copyright  thereof  as  aforesaid. 

And  your  orator  further  alleges  and  shows  that  it  has  from  time  to 
tinip  printed  a  large  number  of  said  books  and  sold  the  same  to  its  cus- 
tomers and  subscribers,  and  has  caused  to  be  printed  and  inserted  in  each 
and  all  of  said  copies  or  volumes,  on  the  back  of  the  title  page,  the  word 
"Copyright,"  together  witli  the  year  the  copyright  was  entered  and  the 
words  "EdwsLTd  Thompson  Company,"  as  required  by  law,  and  lias  complied 
with  all  legal  requirements  necessary  to  maintain  its  right  to  tlie  aforesaid 
copyrights,  and  that  your  orator  has  never  sold  or  transferred  any  of  sa-il 
eojiyrighls  of  said  boolcs  or  any  interest  or  share  in  the  same,  nor  has  it 
nntliori/.ed  defendajit  to  publish  any  of  .said  volumes  or  any  portion  thereof, 
or  any  extracts,  excerpts  or  abridgments  thereof,  but  your  (uator  was  and 
is  the  sole  and  exclusive  owner  of  the  stock  and  the  proprietor  of  all  of  saiil 
copyrights,  and  has  the  sole  and  exclusive  right  to  publisli  each  and  all  of 
said  books  and  the  collections  of  cases  and  authorities  under  the  topics  in 
such  books,  and  tii<'  exclusive  right  to  all  the  contents  contained  in  each, 
all  of  said  books-,   and  that  the  copyrijflits  of  said  l)ooks  arc  of  great 
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\»im\  to  wit,  of  the  valuo  of  live  liiiiulrod  tlumsaml  dollars,  and  llio  loss 
iiud  tlninajje  to  your  ornfor  h\  reason  of  tlio  violatii>ii  tlicroof  is  not  loss 
tli.in  till-  snino  amount. 

Nixortlu'loss.  as  your  orator  lurtlicr  allfjics  and  shows,  thi>  dcfiMulant 
was  organizi-d  for  tlio  purpose  of  ijublisliinjj;  and  s.irm.n  an  fncyclopicdia 
iii>«i};ni>il  to  cover  the  same  Hold  of  work  as  your  orator's  puhlioations  and 
in  oouipotition  tln-rowith.  and  in  pursuanoo  of  sucii  dosij-ii  dofondant  has 
CHUsixl  to  W  juoparod  a  book  known  as  the  "CyolopaHlia  of  Law  and  Pro- 
codure,"  which  it  is  now  sollinj?  in  oouipotition  with  your  orator's  pnbli- 
oations,  oontainin<;  a  larj^e  amount  of  your  orator's  original  ooi>yri;4litod 
matter  taken,  copied  and  pirated  from  your  orator's  publioat ions  aforesaid. 

And  your  orator  further  alleges  and  shows  that  defondaut,  in  pre- 
paring its  Cyeloptrdia  of  Law  and  Procedure,  volumes  one  and  two,  has 
as  a  substitute  ftu-  and  in  lieu  of  a  resort  to  original  so\iroos  unfairly  used 
tlie  results  of  your  orator's  labor  as  sot  forth  in  your  orator's  jjublica- 
tions  aforesaid,  and  has  incorporated  such  results  in  defendant's  publica- 
tions, and  defendant's  said  publications  are  to  a  very  large  e-vtent  the 
protluct  of  your  orator's  original  work  rewritten  as  to  form  and  with 
changes,  omissions  and  additions  made  by  defendant,  so  as  to  conceal  the 
fact  that  it  was  the  product  of  your  orator's  original  work  as  aforesaid; 
that  defendant,  instead  of  resorting  to  original  sources  for  citations  of 
cases,  definitions  of  terms,  statements  of  legal  jirinciples,  and  similar  legal 
information,  has  to  a  very  largo  extent  obtained  the  same  from  your 
orator's  said  publications,  thereby  unfairly  availing  itself  of  your  orator's 
original  work,  the  results  of  which  it  published  as  its  own  original  work 
in  unfair  competition  with  your  orator's  publications  and  in  violation  of  its 
copyrights  as  aforesaid,  and  to  the  groat  injury  and  irreparable  damage  of 
your  orator  in  its  business,  and  for  wliicli  it  cannot  be  compensated  in 
damages  in  an  action  at  law. 

And  your  orator  further  alleges  and  shows  that  the  promoter  and  chief 
officer  and  manager  of  defendant's  company  is  one  Charles  W.  Dumont, 
who,  prior  to  the  organization  of  The  American  Law  Book  Company,  was 
the  treasurer  of  and  a  stockholder  in  the  Edward  Thompson  Company, 
and  was  fully  conversant  with  its  plans  and  methods,  having  personal 
acquaintance  with  your  orator's  editors,  salesmen  and  other  employees 
and  their  methods  of  work,  and  that  by  reason  of  such  fact  defendant  is 
fully  informed  as  to  your  orator's  business  and  its  plans  and  methods, 
and  that  in  order  the  better  to  carry  out  its  scheme  of  unfair  coniiietition 
and  to  avail  itself  of  your  orator's  good  name  and  standing,  and  its  orig- 
inal work  as  aforesaid,  its  methods  of  business  and  its  copyrighted  work, 
defendant  has  employed  many  of  your  orator's  editors,  salesmen  and  other 
employees,  and  has  skilfully  stimulated  the  title  of  its  said  ])ublicatlons 
and  its  advertising  matter,  using  in  its  advertising  matter  ([notations  and 
.ipt  phrases  long  associated  with  the  advertising  matter  used  by  your 
orator;  that  the  better  to  conceal  the  use  of  and  piracy  upon  your  orator's 
publications  in  the  preparation  of  defendant's  books  defendant  has  adver- 
tised that  certain  well  known  persons  not  connected  with  your  orator's  pub- 
lications were  editing  its  volumes  and  has  caused  the  names  of  such  per- 
^ons  to  be  inserted  in  its  books  as  editors  of  articles,  notwitlistanding  the 
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fact  that  such  articles  were  wholly  written  and  i)ie])arecl  by  former  editors 
of  your  orator.  And  because  defendant  has  availed  itself  of  the  original 
copyrighted  work  and  the  methods  and  ideas  of  your  orator  in  making, 
preparing  and  selling  its  said  publications,  it  is  thereby  enabled  to  pre- 
pare and  publish  its  books  with  greater  ease  and  accuracy  and  at  far  less 
expense  and  to  sell  the  same  in  greater  numbers  and  at  less  price  than 
would  be  otherwise  possible,  in  direct  competition  with  your  orator's  books: 
all  of  which  infringements,  copying  and  piracy  will  more  fully  appear  upon 
an  examination  and  comparison  of  said  Cyclopa'<lia  of  Law  and  Procedure, 
volumes  one  and  two.  witli  the  aforesaid  copyrighted  books  of  your  orator: 
that  the  said  Cyclopedias  of  Law  and  Procedure  are  infringements  of  and 
piracies  upon  the  copyrights  of  your  orator,  and  the  said  books  were  made 
and  intended  to  take  the  place  of,  and  as  far  as  possible  to  supersede,  the 
said  books  of  your  orator;  and  that  by  means  of  tlie  various  arts  and  de- 
vices aforesaid  defendant  has  been  and  is  selling  large  numl)ers  of  its  books 
to  persons  who  would  otherwise  have  bought  or  would  now  Imy  tlie  books 
of  your  orator,  to  its  great  loss  and  damage;  and  tlie  defendant,  by  means 
of  tlie  acts  and  devices  aforesaid,  unless  restrained  by  this  honorable  court, 
will  sell  large  numbers  of  its  said  books  to  persons  who  would  otherwise 
buy  the  said  Kiicycloinedias  of  your  orator,  to  its  gi-eat  loss  and  damage. 
All  of  which  acts  and  doings  of  the  defendant  are  contrary  to  equity  and 
good  conscience  and  ti'iid  to  the  manifest  injury  and  wrong  of  your  orator 
ill  the  premises. 

And  yiiur  orator  further  allege^,  and  sliows  tliat  the  corporation  defend- 
ant has  and  maintains  an  office  in  the  city  of  New  York,  in  the  southern 
district  of  New  York,  where  its  books  are  edited  and  publislied  and  whei(> 
tiie  same  are  kept  on  sale,  which  office  is  under  the  personal  charge  and 
supervision  of  its  president,  one  Charles  W.  Dumont.  and  defendant's 
books  liave  impiinted  on  their  title  pages,  as  the  place  of  publication  from 
wiiich  tliey  are  issued  and  sold,  the  said  city  of  Xew  York. 

In  consideration  whereof,  and  forasmuch  as  your  orator  is  without  ade- 
quate remedy,  save  in  a  court  of  e(iuity,  your  orator  prays  tliis  honorable 
court  to  issue  its  writ  of  sul)j)(eiia  in  due  form  of  law  directed  to  the  said 
American  Law  15ook  Company,  tlie  (h'fendaiit  aforesaid,  cominanding  it, 
at  a  certain  day  and  under  a  certain  penalty  to  be  tlierein  specified,  to 
ajjpear  before  this  honorable  court  to  answer  all  and  singular  tlie  matters 
and  things  hereinbefore  set  forth  and  complained  of. 

I'lit  the  answers  to  the  bill  of  coiiiphiint  need  not  be  under  oath,  an 
answer  under  oath    lieini^    liereby   expicssly   waived. 

And  your  orator  prays  tliat  defeiuUuit  may  be  restrained  by  injunction, 
preliminary  until  final  liearing  and  periietual  thereafter,  from  publisliing, 
selling  or  exposing  for  sale,  or  causing  or  being  in  any  way  concerned  in 
the  publisliing,  selling  or  exposing  for  sale,  said  Cyclopedia  of  Law  and 
Procedure,  volumes  one  and  two.  hereinbefori'  comidaiiied  of.  and  tliat  the 
(b'fendant  be  recniired  to  surrender  and  delivei-  the  same  to  your  orator, 
and  be  decreed  t<>  render  jin  account  of  all  of  said  books  or  numbers  pub- 
lished anil  of  all  that  have  been  scdd.  and  to  jtay  the  same,  besides  the 
damages  sufl'ered  from  such  unlawful  publications,  and  the  costs  of  tliis 
Huif,    tn    voiir    rdator;     ainl    that     voiii-    orator    niax'    lia\e    siicli    other    and 
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further  relief  as  the  UHtuif  ami  (ircimistaiiics  o{  tlie  case  may  require,  and 
i«,i  to  this  ii)Urt   shall  »eeiM  jiist  and  eqiiitahh". 

I"i)\\  Aiii>  Thompson  Company, 

By  James  CocKCRorr,  Preat. 

\V\l.TFJ»    l.AKO.K. 

Soliiitof    for   Ciunplaiiiant, 
OlVuv  aiul  |>os(-olliee  aiitlrctts,    Icniplo  Court,  New  York  C  ity. 

KKANK    I*.    1*KU1IAKI>, 

Of  Coutisei. 

I'.NITKP    STATKS    ok     A.MKliU'A,        ) 

Southern   Distriet   of   New   York.    ^ 

James  Coekeroft.  Wing  duly  sworn,  deposes  and  says  that  he  is  presi- 
dent of  the  corporation  complainant  above  named,  and  is  familiar  with 
its  business;  that  he  has  read  the  foregoing  bill  of  complaint  and  knows 
tiu«  contents  thereof;  that  the  same  is  true  to  the  knowledge  of  deponent 
except  as  to  matters  therein  stated  to  be  alleged  on  information  and  belief, 
and  that  as  to  those  matters  he  believes  it  to  be  trui'. 

J  AM  lis    COCKCBOFT. 

8ub8cril)c<l  and  sworn  to  before  mc  this 
ninth  day  of  December,  1901. 

tifX).      nABlOCK, 

[Seal.]  Notary  Public. 

FORM  IV.— PETITION  OR  BILL  UNDER  ANTI-MONOPOLY  LAW. 

IN  DISTRICT  COURT  OF  THE  UNITED  STATES  FOR  THE  DISTRICT 

OF  NEW   JERSEY. 


The  United  States  of  America,  Petitioneib, 

V. 

The  Delaware.  Lackawana  &  Western   Railroad  Company  and  The 
Delaware,  Lackawanna  &  Western  Coal  Company,  Defendants. 


ORIGINAL  PETITION, 

To  the  honoifililp  the  judges  of  the  District  Court  of  the  United  States 
for  the  District  of  Xew  Jersey  sitting  in  equity. 
I.  Your  petitioner,  the  UUnited  States  of  America,  by  John  B.  Vreeland, 
it.s  attorney  for  the  district  of  New  Jersey,  acting  under  tlie  direction  of 
the  Attorney  General,  brings  this  proceeding  in  equity  against  Tlie  Dela- 
ware, Lackawanna  &  Western  Railroad  Company,  a  Pennsylvania  corpo- 
ration, and  The  Delaware,  Lackawanna  &  Western  Coal  Company,  a  New 
Jersey  corporation,  for  the  purpose  of  preventing  and  restraining  them 
from  further  violating  tlie  provisions  of  the  act  of  Congress  approved  July 
2,  1890,  entitled  "An  act  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies"   (the  antitrust  act)   and  also  tlie  provisions  of 
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the  commodities  clause  of  section  1  of  the  act  to  regulate  commerce  as 
amended  June  1^9,  190(5  (34  Stat.  584),  which  prohibit  a  railroad  com- 
pany from  transporting  in  interstate  or  foreign  commerce  articles  or  com- 
modities, other  than  timber  and  the  manufactured  products  thereof,  manu- 
factured, mined,  or  produced  by  it,  or  under  its  authority,  or  which  it  may 
own  in  whole,  or  in  part,  or  in  which  it  may  have  an  interest,  direct  or 
indirect,  except  those  intended  for  use  in  its  business  as  a  common  carrier. 
And  upon  information  and  belief,  your  petitioner  alleges  and  shows — • 
II.  Defendant,  The  Delaware.  Lackawanna  &  Western  Coal  Company,  is 
a  corporation  organized  and  existing  under  the  laws  of  Xew  Jersey,  with 
its  principal  office  at  Hoboken  therein  and  outstanding  capital  stock  of 
$6,590,700.  Among  the  objects  for  which  it  was  established  and  the  per- 
petual powers  granted  to  it  are  the  following  shortly  stated:  To  pur- 
chase, mine,  produce,  prepare,  manufacture,  and  sell  or  deal  in  coal,  coke, 
and  other  commodities  and  to  act  as  sales  and  purchasing  agent  or  factor 
of  other  corporations.  To  purchase,  buy,  or  lease  coal  or  ore  mines  and 
all  manner  of  interest  in  lands,  and  to  develop,  improve,  lease,  and  dispose 
of  the  same.  To  buy,  build,  construct,  or  otherwise,  acquire  and  maintain 
and  operate  piers,  docks,  and  all  necessary  conveniences  and  means  of 
transportation  incidental  to  carrying  on  the  business  of  buying,  selling, 
and  trafficking  in  coal  and  other  commodities  and  for  the  development 
and  operation  of  lands  and  mines.  To  acquire  by  purchase  or  otherwise 
and  to  hold  as  investments  and  to  guarantee  tlie  principal,  interest,  and 
dividends  of  the  bonds  or  shares  of  other  corporations.  To  aid  any  corpo- 
ration or  association  whose  securities  it  may  hold  and  to  conduct  its 
business  in  the  State  of  Xew  Jersey  and  in  all  other  states  and  foreign 
countries.  It  is  now  and,  since  the  second  day  of  August,  1909,  has  been 
engaged  in  the  business  of  dealing  in  anthracite  coal  within  the  states  of 
Xew  Jerse.y,  Penn.sylvania  and  Xew  York  at  the  various  places,  towns, 
and  cities  reached  by  the  lines  of  The  Delaware,  Lackawanna  &  Western 
IJailroad,  especially  at  Iloboken,  Xew  Jersey,  where  are  situated  the  Xew 
York  harbor  terminals  to  which  that  railroad  constantly  transports  from 
the  mines  in  Pennsylvania  largo  (luantities  (to  wit,  .3,000,000  tons  per  an- 
num) of  the  coals  accepted  there  by  the  defendant-coal  company  under  the 
terms  of  the  agreement  hereinafter  described.  It  also  has  agents  and  of- 
ficers in  other  states  and  carries  on  business  therein. 

The  Delaware,  Lackawanna  &  Western  Pailroad  Company  is  a  corpora- 
tion duly  organized  and  existing  under  and  by  virtue  of  the  laws  of 
Pennsylvania,  with  offices  therein  at  Scranton,  also  in  Xew  York  City,  and 
within  this  judicial  district.  It  is  authorized  by  its  franchises  to  carry 
on  the  business  of  a  common  carrier,  to  own  and  operate  coal  mines  in  the 
State  of  Pennsylvania,  and  to  buy  and  sell  coal.  For  a  long  time  it  has 
o«  nc'd,  leased,  and  operated  as  one  system  of  lines  of  railroad  in  the  states 
of  Xew  Jersey,  Pennsylvania,  and  Xew  \tnk.  roniuctiiig  among  other 
places  therein  Iloboken.  Scranton  and  Xorthuml)erland.  and  Utica.  IJing- 
hamton,  Oswego,  and  BufTaio:  also  nuxny  lateral  and  branch  lines,  .some  of 
which  reach  the  anthracite  coal  mines  owned  by  it  and  also  some  owned 
l)y  others  lying  within  the  counties  of  Lackawanna  and  Luzerne.  Pennsyl- 
vania, and  in  the  Wyoming  region  of  the  aiiUiiacitc  an<l  coal  lirlds.  Over 
Fed.    l'r:i,      \m1.    HI.— IC.'!. 
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sudi  Iin«->  flii.s  tl.iCiiihuit  IS  now  iiiitl  for  tliirty  years  iuul  moio  last  past 
lm.1  luvii  fiij^Hj-iMi  in  iiitcrstati'  ami  I'orci;;!!  cuimiu'icc  :i>  ;i  . niimioii  carrier 
of  •)nsMMi;.'«'rs  aixl  frei<ilit.  esiun-iallv  <>t  ant  liraiitc  enul  not  intended  lor 
its  own  >i8i\  Over  some  of  tiieni  it  lias  i>eeii  so  eM,i;a,i:ed  for  more  tliau 
tlftv  voars.  It  likewise  owns  and  operates  a  lleet  <d'  marine  harpcs  wiiieli 
earry  antliraeite  eoal  fri>ni  llolioken.  \.  •!..  to  points  in  N'ew  I^nylaiid. 
At  \arioiis  times  ( eommeiieinj;'  prior  to  ISliO)  tiie  del'endani  r;iilroad 
eotnpaiiv  lias  aetpiired  liy  piireliase  or  lease  ami  now  holds  some  lo.ODO 
neix's  of  laiuls  eontaiiiiiij;'  antliraeite  eoal  lyiiij:  in  said  Lackawanna  and 
l.u/onie  (.'ouiities.  Approximately  oni'lialf  of  these  wore  acipiiicd  after 
.laniiarv  1st.  1S74.  when  the  ])roseiit  constitution  of  Peniisyh  ania  he- 
eanie  etlVetive.      That    instrnmeiit.    Art.   XVII.  sec.   .5.   ])rovides: 

"No  incorporated  company  doiii^-  tiie  ))usiii<'ss  of  a  ct)nimon  carrioi'  shall, 
tliroctlv  or  indirectly,  prosecute  or  eniia<;('  in  mininL:  or  maniifaeturiiifj; 
articles  for  transportation  over  its  works:  nor  sliall  siieli  comiiany.  direct- 
ly or  indirectly.  enjia>;c  in  any  other  business  than  that  of  common  car- 
riers, or  hold  or  aciinire  lands,  freehold  or  leaseliold.  directly  or  indii'ectly, 
except  sneh  as  shall  lie  necessary  for  carry in<i  on  its  business:  but  any 
niinin<r  or  manufactnrinji  company  may  carry  the  products  of  its  mines 
and  nianufactoiies  on  its  railroad  or  canal  not  exceedinfr  fifty  miles  in 
lenfrth." 

I'pon  the  lands  so  aeipiired  and  held  tliei'c  are  many  collieries  which 
have  lonjr  bei'n  and  now  are  being  constantly  ojierated  iiy  the  defendant 
railroad  company  in  its  own  name:  and  at  all  times  the  coals  therefrom. 
when  ready  for  trans])ortat ion.  liave  been  mined  and  jiroduced  by  and  the 
full  lejral  title  thereto  vested  in  it.  Their  annual  output  has  been  at  the 
api)roxiniate  rate  of  7.000.000  to  10,000,000  tons:  and  this  i)robably  will 
continue  indelinitely.  Great  quantities  of  the  same,  intended  for  sale  and 
distribution  in  ditlerent  states,  to  wit.  from  7,000.000  to  8.O00.O00  tons  an- 
nually, not  necessary  or  intended  for  defendant's  use  in  its  business  as  a 
common  carrier,  have  lonj^  been  and  now  are  loaded  ujion  its  cars  at  the 
mines  or  adjacent  breakers  and  then  carried  by  it  in  interstate  and 
foreign  commerce  to  various  points  outside  of  Pennsylvania.  Part  moves 
to  the  North  and  West,  -while  approximately  3.000,000  tons — mostly  small 
.sizes — has  been  and  is  carried  each  year  to  Iloboken.  New  Jersey,  on  the 
Now  York  Harbor  and  sold  tiiere;  and  defendant  intends  to  continue  to 
t>-ansport  the  same  substantially  as  heretofore.  For  a  long  time  this  de- 
fendant has  been  accustomed  to  buy  almost  the  entire  output — 75  i)er 
cent  or  more — shipped  from  the  mines  and  breakers  located  along  its  lines 
which  arc  owned  and  operated  by  others — in  1011.  l..")(i(t.(i(IO  tons;  has 
transported  most  of  the  same  in  interstate  and  foreign  commerce,  and 
intends  hereafter  to  eontinue  the  same  course  of  action. 

III.  Anthracite  coal  is  an  article  of  prime  necessity  in  general  use  for 
domestic  purposes  throughout  New  England  and  tiie  Middle  Atlantic 
»tates.  and  is  al.so  largely  burned  in  other  sections  of  the  T'nion  and  in 
Canada.  The  smaller  sizes  are  much  in  demand  for  st<'am  jnirijoses  in 
and  about  New  ^ Krk  City.  Boston,  and  other  large  eitiis  in  the  Kast. 
The  course  of  the  entire  supply,  except  a  small  amount  of  inferior 
'piality,    18    in    northeastern    Pennsylvania,   where   the   deposits    underlie    an 
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area  of  about  4S4  square  miles,  divided  for  trade  purposes  into  the  Wyom- 
ing, the  Lehigh,  and  the  Schuyllvill  regions.  The  total  annual  output  of 
all  the  mines  is  approximately  75,000,000  tons.  About  12  per  cent  is  con- 
sumed at  or  near  the  collieries,  while  the  remainder  (with  insignificant 
exceptions)  is  carried  away  over  the  lines  of  the  nine  railroad  companies 
named  below  which  extend  thereto — four-fifths  being  transporteil  and 
sold  in  interstate  and  foreign  commerce,  viz:  Philadelphia  &  Reading 
Railway  Company:  tiie  Central  Railroad  Company  of  New  Jersey;  Leliigli 
^'alioy  Railroad  Company;  the  Delaware,  Lackawanna  &  Western  Rail- 
road Company;  Erie  Railroad  Company:  the  Xew  York,  Susquelianna  & 
Western  Railroad  Company:  the  Delaware  &  Hudson  Company;  Pennsyl- 
vania Railroad  Company:  Xew  York,  Ontario  &  Western  Railway  Com- 
{)any.  Except  the  lines  of  the  Delaware  &  Hudson  Company,  all  these  rail- 
roads reach  New  York  harbor  and  carry  there,  where  the  same  is  ulti- 
mately sold,  25  per  cent  of  the  total  shipments  of  anthracite  moving  by 
rail,  their  rates  therefor  being  approximately  the  same,  irrespective  of 
the  length  of  tlie  liaul.  This  is  by  far  tlie  most  important  market  for  such 
coal.  In  it  from  18,000,000  to  20,000,000  tons  are  annually  sold,  and 
distribution  is  nuide  therefrom  by  water  or  otlierwise  to  points  in  various 
states.  Being  the  chief  distributing  point,  prices  prevailing  there  largely 
fix  and  regulate  those  in  other  markets.  The  terminals  of  the  railroads 
carrying  sucli  traffic  on  Xew  York  harbor  are  at  separate  points  on  the 
Xew  .Jersey  side,  from  Edgewater  on  the  north  to  South  Amboy  on  the 
south ;  and  at  these  points,  after  j)assing  the  larger  sizes  over  screens,  the 
coal  is  weighed,  dumped  into  barges,  and  is  quoted  and  sold  free  on  board 
thereof.  The  above-mentioned  antiiracite  carrying  railroads  and  the  great 
coal  companies  united  or  afiiliated  with  them  severally  in  ownersliip  or 
management  liave  long  engrossed  the  output  of  the  collieries.  Each  road 
directly  or  througli  one  or  more  coal  companies  lias  contrived  to  gain  con- 
trol over  tile  output  of  most  of  tiie  mines  served  by  it  and  the  sale  of  the 
same.  This  is  especially  true  of  coal  moving  to  Xew  York  harbor,  and 
as  a  consequence  f.  o.  b.  prices  of  anthracite  at  tlie  various  terminals  there 
are  made  and  controlled  by  the  defendant  railroad  and  other  railroad 
comjjanies  and  their  alliliated  coal  companies.  These  prices  or  their 
averages  are  reported  monthly  by  the  sellers  to  a  bureau  of  statistics  sus- 
tained by  tliem  jointly,  and  the  result  is  then  sent  out  to  all  of  them.  The 
substantially  uniform  prices  for  anthracite  f.  o.  b.  Xew  York  harbor  now 
<|uoted  and  demanded  are  from  $5.25  per  ton  for  certain  prepared  sizes 
down  to  $1.80  for  tlie  size  known  as  barley.  These  necessarily  depend 
upon  the  freight  charges  demanded  by  the  railroads,  and  under  norma! 
and  natural  conditions  would  vary  with  the  same;  and  these  charges  have 
long  been  and  now  are  exceedingly  higlu  in  fact,  excessive.  The  present 
tari/f  sch('<lnles  i\\  them  at  a])f)ioxiniately  $1.50  per  ton  for  prepared  sizes 
down  to  $1.10  for  the  .small  sizes,  or  from  about  25  per  cent  to  GO  per- 
cent of  the  f.  o.  b.  prices  Xew  ^■ork  Harbor,  of  the  coal  transjjorted. 

IV.  Prior  to  .\ugust  2.  1!)0!».  the  defendant  railroad  company,  actiii;; 
openly  in  its  own  name,  mined  coals  from  its  own  collieries  and  wbilst 
holding  full  legal  title  thereto  transported  the  saiiie  to  the  iiiarkits  in 
ilifr«Tent    states   for  sale   tlu'rein   iiinl    not   for  iim'   in    its  business   as  a   com- 
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iDon  t-ariior.  \liin»t  tlic  cntin'  inodiict ion  of  all  tlio  anfliracito  mines 
alon<'  its  liiii-s  wa-*  also  sold  by  it-  in  tlic  uiaiUcts  of  (iiircrciit  stafcs,  the 
output  of  thost>  not  owiunl  liavini;  licon  piiiclKi^cil  at  llir  lucakcis  as 
rtbove  sJiown.  In  order  oponomically  and  fxiu'dit  iously  to  tians|toit  and 
s«>ll  this  I'oal.  till'  dffondant  laiiitiad  I'oniiiany  cotiNt  niitcd  at  points  in 
iliiri'ient  states,  adjarent  to  or  i-onncotod  witii  its  tiaiUs.  extonsivo 
tenuinnl  faeilities,  storage  yards,  drpots.  docks,  wlinrvcs.  transfer  trestles, 
eoal  trestles,  sale  yards,  anil  otlior  accessories  essential  or  convenient  for 
earryin<;  on  siieh  liusiness.  Its  tri'eat  tinaneial  al)ility.  its  jiower  aiul  posi- 
tion as  a  eonunon  earrier.  and  liie  excdnsive  use  of  tiiese  facilities,  pnt 
otiier  producers  and  ojierators  at  a  serious  disad\  antaj^c  wlien  seekin<j  to 
market  tlieir  eoal  in  competition  \\itli  it.  in  conseciuenee  tlie  railroad  was 
eiuibled  to  an»l  did  purchase  so  nnicli  of  the  output  of  colliers  owned  and 
worked  liy  others  as.  added  to  its  own.  gave  it  tiie  disposition  of  more 
than  00  per  cent  of  the  entire  production  along  its  lines,  eoni])lete  domi- 
nftnee  of  the  nuirket  therefor  and  a  inonojxily  tliereof;  and  gave  it  the 
jiower  arbitrarily  to  fix  prices  at  all  points  not  reached  by  another  rail- 
roail.  Hut  for  sucli  purchases  most  of  tliis  coal  fioni  mines  not  owned  by 
it  would  have  been  sold  in  interstate  and  foreign  commerce  in  competition 
with  the  railroad;  and  if  not  so  purchased  in  the  future  will  be  so  aokl 
in  competition.  The  business  of  the  defendant  railroad  has  been  im- 
mensely profitable  and  its  financial  strength  is  very  great.  A  majority 
of  its  stock  has  long  been  and  is  now  held  in  large  blocks  by  less  than 
twenty-five  individuals  and  interests  who  act  in  concert  and  unity.  A 
still  smaller  number  have  and  do  dominate  and  control  its  affairs,  being 
enabled  thereto  by  their  stock  holdings  and  their  unity  of  purpose  and 
effort. 

v.  Section  1  of  the  act  of  Congress  approved  February  4,  IS87,  en- 
titled "An  act  to  regulate  commerce,"  as  amended  by  the  act  approved 
June  29,  1906  (34  Stat.  584),  provides:  "From  and  after  May  first  nine- 
teen hundred  and  eight,  it  shall  be  unlawful  for  any  railroad  company  to 
transjjort  from  any  state.  Territory  or  the  District  of  Columbia,  to  any 
other  State,  Territory,  or  District  of  Columbia,  or  to  any  foreign  country, 
any  article  or  commodity,  other  than  timber  and  the  manufactured  prod- 
ucts thereof,  manufactured,  mined,  or  produced  by  it,  or  under  its  au- 
thority, or  which  it  may  own  in  whole,  or  in  jiart.  or  in  wliicli  it  may  have 
any  interest  direct  or  indirect  except  such  articles  or  commodities  as  iua.\' 
be  necessary  and  intended  for  its  use  in  the  conduct  of  its  busniess  as  a 
common  carrier."  The  inhibitions  of  this  provision  rendered  it  unlawful 
after  the  first  of  May,  1908,  for  defendant  railroad  to  transport  in  inter- 
state and  foreign  commerce  coal  j)ur(  based  I>y  it  or  produced  by  the  mines 
which  it  owned  and  operated  while  having  an  interest  in  such  commodity 
unless  intended  for  use  in  its  business  as  a  common  carrier.  The  com- 
Idned  b\isiness  of  buying,  mining  transporting,  and  selling  anthracite  had 
been  immensely  profitable  to  the  railroad  and  to  its  stockholders:  and 
those  who  dominated  and  controlled  its  affairs  desired  to  preserve  for 
themselves  such  profits  and  to  continue  the  liusiness  substantially  as 
theretofore  conducted,  notwithstanding  the  manifest  purpose  of  the  pro- 
vi.sions  of  the  act  above  (pioted.     To  that  end.  accoidiuglv.  tliex    determined 
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to  cause  tho  organization  of  a  new  cori)()ratioii  to  be  under  tlieir  own  con- 
t,-ol — whose  stockholders  would  be  substantially  tlie  same  as  those  of  the 
railroad  coinpanr— and  through  it  to  eonduet  the  Inisiness  theretofore  car- 
ried on  by  the  railroad  sales  department,  thus  securing,  in  efl'ect,  the  con- 
tinued unity  of  mining,  transporting,  and  selling,  in  .substance  as  thereto- 
fore, and  depriving  the  public  of  the  benefits  which  the  aforesaid  act  was 
intended  to  produce.  Thereuiion.  tliey  caused  their  representatives  and 
nominees  to  organize  under  tiie  laws  of  New  .Tersey.  on  or  about  duiie  30. 
J900.  defendant,  The  Delaware.  ],acka\\ana  &  Western  Coal  (  ompany. 
with  an  authorized  share  capital  of  .$(),S0().000— one-fourth  of  tlie  then 
outstanding  capital  of  the  defendant  railroad— such  shares  being  intended 
fur  pro  rata  distribution  among  the  railroad's  stockholders.  Their  further 
purpose  was  to  cause  the  two  defendants  to  enter  into  the  contract  and  ar- 
rangement hereinafter  described.  Accordinglv.  about  the  first  of  July. 
1909,  they  caused  the  railroad  comjiany  to  declare  a  cash  dividend  of  oO  per 
cent  and  took  the  further  action  described  in  the  communication  th<>n 
sent  out.  a  copy  of  which  follows; 

"To  the  stockliolders  of  tlie  Delaware,   Lackawanna  and   Western   Kail 
road   Company: 

An  extra  dividend  of  fifty  ])er  cent  has  been  declared  by  the  board  of 
managers  on  the  capital  stock  of  the  company,  payable  on  -July  20th, 
1909.  to  stockholders  of  record  at  the  close  of  business  on  July  1st,  1909. 
In  conformance  with  the  decision  icccntly  rendered  by  the  United  States 
Supreme  Court,  declaring  that  this  c(imi>any  cannot  lawfully  transport 
in  interstate  commerce  coal  owned  by  it.  a  coal-selling  company  has  been 
organized  under  the  laws  of  the  State  of  New  Jersey,  under  the  nami>  ot 
the  Delaware,  Lackawanna  &  Western  Coal  Company,  the  capital  stock  of 
which  will  be  $(i.80n.000.00.  divided  into  1.30.000  shares  of  $50.00  each  par 
value.  It  is  proposed  that  the  Delaware.  Lackamanna  &  Western  Railroad 
Company,  as  the  seller,  shall  contract  with  said  coal  company,  as  the  buyer, 
to  sell  and  deliver  the  coal  mined  and  jjurchascd  by  the  railroad  company  to 
the  coal  company  at  the  mines.  The  stockholders  of  the  railroad  company 
at  t!ie  rate  of  one  share  of  the  latter  for  each  four  shares  of  the  capital 
stock  of  the  railroad  company  lield  by  tlie  several  stockholders  as  shown  by 
the  books  of  the  company  at  the  close  of  business  July  1st,  1909.  As  it  is 
deemed  undesirable  to  issue  part  shares  as  scrip,  or  otherwise,  any  stock- 
holder whose  pro  rata  coal  company  subscription  may  entitle  him  to  a 
part  share,  may.  on  payment  in  cash  of  the  additional  amount  necessary, 
acquire  a  full  share  instead  of  the  part  siiare  allotted  to  him.  Herewith 
subscription  blank  which  each  stocklioldcr  shonhl  sign  and  have  duly  wit- 
nessed in  the  event  he  desires  to  subscrilx'  for  the  stock  of  the  coal  coni- 
panv  on  the  basis  set  forth  herein.  Such  blank  contains  an  order  on  the 
treasurer  of  the  comi)any  autliori/.ing  and  directing  that  one-haif  of  tlie 
dividend  of  fifty  per  cent  due  and  ])ayablc  on  July  20th,  1909.  be  paid 
to  the  coal  company  in  satisfaction  of  th<-  subscrijit ion  of  sudi  stock- 
holder whose  i)ro  rata  coal  company  subscription  may  entitle  him  to  a 
dividend  Mill  of  course  be  paid  in  cash.  Certificate  for  the  numlier  of 
shares  of  stock  so  paid  will  be  issued  in  the  name  of  and  deliven«d  to  tlic 
Btockhojders  as  the  latter  nuiy  direct.     It   is  nig<Ml  by  tlie  ciiiipany's  iegal 
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advisors  that  tlu«  proposo.l  M-lliii^'  i-Diitiait  bo  iuikU'  opiMativc  as  oarly 
ii«  uussible.  It  is  tluTctorr  ri-spci'tfuUy  roiiucstod  tliat  the  stocUliolilorfl 
of  tlK>  i-OIUimnv  takf  |.rom|.t  a.lii>ii  on  the  several  luallcrs  sulniiit  ted  to 
tlu'in  liereby."  Witli  insi;;iiilieant  exeeptioiis  (about  twenty  in"  all.  nwiiiii;; 
tojp'thor  less  tliaii  $.'U).ilOO  of  stoek ) .  tlie  lailroail  stoeklioldei  n  suiisi  rihed 
for  thi"  foal  eompaiiy's  shares  apportioned  lo  tlieni,  and  iiinnediately  tiie 
two  corporntions  witli  all  I  heir  hiisiness  and  ass<'ls  eanie  into  and  thc^y 
havo  oviT  siiUM'  reiiiaineil  under  the  substantial  o\vnershi|)  and  inniUMliato 
iHintrol  of  tiu'  sumo  individuals.  W  illiani  11.  Triu'sdale,  jjresident.  and 
Kdward  K.  Louiiiis.  viee-president  of  the  railroad,  have  always  been  two 
of  the  wvt'H  directors  of  the  eoal  company  and  the  latter  always  its  prosi- 
dont.  The  otlier  directors  of  the  coal  company  iiave  likewise  been  hut  the 
noiiiiiu>cs  and  instruments  of  those  in  oontrof  of  the  railroad  company. 
Theri'upoii,  ttirordinj,'  to  the  plan  and  oii  or  about  August  2,  litO'.i,  ihe  two 
defendants  entered  into  the  written  contract,  a  copy  of  which  marked 
"Exhibit  A"  is  annc.\ed  and  made  a  i)ar  hereof  and  which,  among  other 
things,  in  substance  i)rovided :  That  the  railroad  company  would  sell  to  tlie 
eoal  company  all  mined,  nuirketable  coal  then  owned,  except  such  as  it 
shouhl  elect  to  retain  for  use  in  its  l)usiness  us  a  common  carrier,  to  be  paid 
for  within  thirty  days  at  prices  designated.  That  the  railroad  company 
would  lease  to  the  coal  company  certain  described  storage  and  stocking 
plants,  trestles,  and  docks,  and  accept  in  i)aymei>t  5  per  cent  per  annum  on 
a  valuation  to  be  agreed  upon.  That  the  coal  conqiany  would  take  over 
certain  leases  of  trestles  and  sales  agency  contracts  tlieietofore  maile  by 
the  railroad  company.  That  the  railroad  company  would  sell  and  deliver 
to  the  coal  company,  f.  o.  b.  cars  at  the  breakers,  all  coal  thereafter  mined 
by  the  former  from  all  lands  owned  or  leased  by  it,  together  with  all  coal 
purchased  by  it.  the  amount  to  be  so  sold  and  delivered  to  be  at  the 
absolute  option  of  the  .seller  an<l  w  ithout  liability  upon  its  part  for  failure 
to  supply  any.  The  coal  company  agreed  to  purchase  all  coal  ollered  by 
the  railroad  company,  and  no  other,  unless  necessary  to  com])ly  with  con- 
tracts then  outstanding.  That  the  railroad  might  retain  suHlcient  coal 
for  its  use  as  a  common  carrier. 

That  the  coal  company  would  accept  from  the  railroad  company  all  coal 
deliveered  on  cars  at  the  breakers,  and  pay  for  all  sizes  above  jiea  ti.")  per 
c*ent  of  the  general  average  f.  o.  b.  prices  at  tide  points  at  or  near  New 
York  between  Perth  Amboy  and  Edgewater,  and  for  the  smaller  sizes 
specified  portions  of  such  general  average  jjrices.  That  the  coal  company 
would  conduct  the  business  of  selling  so  as  best  to  conserve  the  interest  of 
and  preserve  the  good  will  and  markets  of  the  coal  mined  l)y  the  lailmad 
company;  that  any  disputes  whicli  might  arise  between  the  parties  should 
1)6  settled  through  a  board  of  arbitration,  made  up  as  specified;  and  that 
the  terms  of  the  agreement  itself  might  also  be  modified  by  arbitration  if 
conditions  justified.  That  the  contract  should  continue  to  be  o])crative 
until  si.x  months  after  either  party  shall  notify  the  other  in  writing  of 
its  intention  to  cancel  the  same,  and  that  upon  its  expiration  the  coal 
company  would  sell  to  the  railroad  company  and  the  latter  would  Ijuy  all 
coal  then  stored  or  in  traisit  theretofore  purchased  by  the  foremer  at 
prices  to  he  agreed  upon  or  fixed  by  arbitration.     The  copy  of  the  contract, 
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Exhibit  A,  is  specifically  referrod  to  for  a  more  complet<>  and  d'ofiiiite 
anderstandiiicr  of  its  terms  and  provisions.  In  the  annual  report  of  the 
defendant  railroad  company  for  the  year  1909,  its  president  said:  "In 
conformance  xvitli  the  decision  rendered  by  the  United  States  Supreme 
Court  that  railroad  companies  cannot  lawfully  transport  in  interstate 
commerce  coal  owned  by  themselves,  the  sales  division  of  the  coal  depart- 
ment of  the  D..  L.  &  W.  Railroad  was  discontinued  August  1st,  1909.  and 
a  coal-selling  company  was  organized  under  the  laws  of  the  State  of 
Now  Jersey.  Therefore,  tlie  annual  report  of  the  coal  department  covers 
but  seven  months— from  Jaiuiary  to  -Inly,  inclusive— of  the  sales  end  of 
the  business.  A  contract  was  entered  into  witli  tlie  new  coal  company, 
whereby  the  railroad  agreed  to  sell  its  coal  on  board  cars  at  the  mines 
on  the  same  basis  as  generally  prevails  in  the  antliracite  region,  or  wliat 
is  known  as  the  657^  basis  of  tidewater  prices:  and  also  to  sell  and  turn 
over  all  stocks  of  coal  along  its  lines  and  on  western  docks,  and  to  lease 
its  trestles,   to   the   coal   company. 


* 


•  ♦ 


In  rearranging  its  affairs  in  conformance  with  the  decision  of  the 
United  States  Supreme  Court  in  wliat  is  known  as  the  commodities  case, 
the  company  declared  an  extra  ddividend  of  50%,  which  was  payable  in 
cash,  the  stockholders,  liowever,  being  given  the  option  to  use  one-half  of 
this  extra  divi^dend  in  purchasing  stock  of  the  Delaware,  Lackawanna  & 
Western  Coal  Company,  which  was  organized  and  took  over  the  menhan- 
dising  of  this  company's  coal  on  August  1st.  1909.  At  the  same  time  a 
stod/ dividend  of  15%  was  declared  and  paid  to  the  stockholders  of  the 
company.  As  a  result  its  capital  stock  was  increased  to  $30,277,000.00." 
Tlie  defendant  coal  company  at  once  took  possession  of  the  coal  held  by 
the  railroad  and  entered  upon  the  use  of  tlie  sundry  facilities  belonging 
to  it  as  agreed.  The  other  terms  of  tlie  arrangement  likewise  have  been 
ajid  are  now  being  carried  into  effect.  The  railroad  company  continues  to 
buy  tlie  output  of  mines  belonging  to  others  located  along  its  lines. 
amounting  in  1911  to  about  1.. 3(10.000  tons,  and  goes  through  the  form  of 
delivering  the  same  to  the  defendant  coal  company  aUnig  witli  the  product 
from  its  own  mines,  amounting  annually  to  about  7.000.000  tons.  So 
much  coal  as  the  railroad'needs  for  use  in  its  own  business  as  a  common 
carrier  I  about  1,000.000  tons  annually)  is  reserved  and  not  delivered  to 
its  co-drfendant.  The  coal  company  takes  ostensilde  possession  of  the  coal 
80  offered  when  delivered  on  board  cars,  causes  most  of  it  to  be  trans- 
ported in  interstate  and  foreign  commerce  by  the  defendant  railroad,  and 
is  carrying  on  the  business  of  selling  the  same  in  its  own  name  at  tlic 
sundry  jioints  in  dilVerent  states  reached  by  tlie  railroad,  substantially 
according  to  tlie  metliods  originally  adopted  by  the  latter,  all  as  agreed, 
and  both  parties  intend  to  continue  tiiis  course.  The  annual  sales  of  tiie 
coal  company — four-fifths  being  outside  of  Pennsylvania- amount  to  from 
S.noO.OOO  tn  9.000.000  tons,  all  secured  from  the  defendant  railroad  ami 
transporte<l  iiy  it  as  aliove  shown.  And  such  coal  is  not  transported  for  ii-c 
hy  tii<-  railroad  in  its  business  as  a  common  carrier. 

T'.y    reason   of  the   arrangements   described,   the   support   of   the   railroad 
company,    and    fhe    pcculiai-    advantages    and    facilith'S    a<-<iuire(l.    tlie    I'oa' 
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.•U.I.1..UM  «t  once  stvuroil  an.l  luis  i-vi-r  siiuv  lUiiiiitaincd  an  \inla\vtul 
tuouopoiy  of  tlio  s«li>  of  roal  luoduml  alonj;  .l.-f.iuhii.fs  railroad,  aiul  liaa 
coHiplotoV  .loiiiiuated  tlio  iiiarkfts  at  all  iioiiits  tluMvun  not  roaihca  liy 
jiny  othor  railroa.l.  Its  position,  jxiwcr,  and  siii)i.ort  render  ollVitive 
compotition  with  it  praotioilly  iinpossihl.',  and  the  monopoly  wliitii  it  now 
holds   will   continue  indelinitoly   nnloss   restraimil. 

\1.  Since  tlie  orsani/ation  of  defendant  coal  company  tliere  have  been 
sonic  dianjies  in  the  owiiersiiip  of  its  stock,  bnt  its  stockholders  and  those 
of  tlie  defendant  railroad  who  own  and  control  not  less  than  85  per  cent 
of  tiie  shares  of  both  have  been  and  now  are  the  same  individuals  or  their 
representatives.  Not  exceeding;  twenty-live  of  tliese  have  continuously 
owned  a  nuijority  of  the  stock  of  both  companies,  and  the  atVairs  of  both 
have  been  dominated  and  controlled  by  a  still  smaller  number  actinj;  in 
eoiuvrt.  Thus  substantially  the  same  group  of  individuals  acting  together 
own.  control,  and  direct  both  the  business  of  the  railroad  and  that  of  the 
coal  company.  The  operations  of  the  coal  company  liave  been  inunensely 
profitable,  as  was  intended  by  those  who  procured  its  organization  and 
gave  it  the  above-described  sales  contract.  Dividends  have  been  i)aid  at 
the  rate  of  10  per  cent  per  annum,  and  a  surplus  exceeding  $3,50U,000 — 
more  than  50  per  cent  of  a  very  large  capitalization — has  been  accumu- 
lated in  less  than  three  and  one-half  years.  The  vice-president  of  the  rail- 
road company  has  always  been  the  chief  officer  of  the  coal  conijiany  and 
au  active  member  of  its  board  of  directors.  The  affairs  of  botii  have  been 
carried  on  in  complete  accord  and  uni.son  and  witli  the  purpose  and  ellect 
of  enriching  their  common  shareholders.  The  purpose  of  the  railroad 
eonii)any  and  those  who  controlled  it  in  organizing  the  defendant  coal 
company  was  to  use  tlie  latter  as  a  mere  instrumentality  for  retaining 
under  their  direction  and  for  their  profit  the  business  of  selling  coal 
theretofore  carried  on  by  the  railroad;  and  under  the  agreement  of  August 
2.  1901) — Exhibit  A  hereto — this  j)urpose  has  been  carried  into  fruition. 
The  coal  company  is  and  must  always  be  subservient  to  the  will  and  direc- 
tion of  the  railroad  and  those  who  control  the  latter.  They  have  always 
constituted  its  dominant  stockholders  and  probably  always  will.  They 
elect  its  officers,  determine  its  policies,  and,  moreover,  they  may  take  away 
its  sole  business  upon  six  months'  notice.  If  it»s  conduct  should  fail  to 
meet  their  approval,  it  may  be  deprived  of  all  benefits  under  the  sales 
contract — Exhibit  A — and  its  lousiness  quickly  destroyed.  In  such  event 
a  similar  subterfuge  could  be  organized  and  the  profits  of  tlie  entire  busi- 
ness still  be  secured  to  the  stockholders  of  the  railroad. 

The  arrangement  under  which  the  defendant  companies  are  operating 
in  no  proper  or  legal  sense  destroys  or  terminates  the  interest  which  the 
railroad  company  has  in  the  output  of  the  mines  which  it  owns  and 
operates  or  in  the  coal  which  it  purchases  from  others  Ijcfore  the  same 
starts  in  the  cour.se  of  interstate  or  forerign  trans]Jortation ;  but  during 
the  entire  time  and  course  of  such  transportation  the  carrier  has  an  in- 
terest therein  within  the  true  meaning  and  intent  of  the  statute.  The  two 
companies  are  but  instrumentalities  of  the  same  group  of  stockholders ; 
tlie  arrangements  and  contracts  between  them  are  but  devices  to  avoid 
the    prohibitions    of   the   Interstate   Commerce   Act,    and   operations    under 
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them  are  more  damaging  to  tlie  public  tliaii  tliose  under  tlie  old  plan  prior 
to  August,  1909.  They  have  enableil  the  <.oal  company  to  acquire  a 
monopoly  of  the  sales  of  coal  proiluccd  alimi:  the  defendant  railroad,  and 
tlirough  tlie  exclusive  use  of  the  instrunientalities  leased  by  the  latttr 
and  otherwise  this  monopoly  will  be  continued.  Having  in  the  ways  de- 
scribed secured  for  itself  a  monopoly,  the  defendant  railroad  successfully 
undertook  to  transfer  this  to  the  coal  company,  and,  unless  prevented, 
such  monopoly  will  continue  to  the  gnat  deti-iment  of  the  public. 

Furtliermore,  the  contract  between  (lefen<lants  Exhibit  A  licroto — neces- 
sarily hinders  and  prevents  the  railroad  from  freely  fixing  its  rates  for 
transporting  coal  according  to  recognized  and  legitimate  standards,  and 
introduces  a  factor  into  the  determination  of  questions  relating  thereto 
which  may  not  be  considered  consistently  with  the  rights  of  the  public 
and  which  necessarily  tends  to  keep  sucii  rates  unduly  liigh.  For  since 
under  the  contract  the  lailroad  company  receives  for  its  coal  at  the 
mines  a  percentage  of  the  price  at  New  ^'ork  Harbor,  which  price  is 
largely  determined  by  tlie  freight  rate,  it  follows  that  the  higher  the 
freight  rsite  from  the  mines  to  New  York  Harbor  the  liiglier  the  pri(<' 
received  by  the  railroad  company  at  the  mines:  and,  on  the  other  hand, 
as  the  freight  rate  decreases,  such  price  decreases.  The  contract  is  thus 
not  only  a  barrier  against  any  reduction  in  the  railroad  company's 
freight  rates  to  New  York,  however  justified  by  the  conditions,  but  is  an 
inducement  to  higher  rates  regardless  of  any  change  in  the  cost  or  char- 
acter of  the  service.  It  is  undue,  unreasonable,  and  unlawful  restraint  of 
interstate  and  foreign  trade  and  commerce.  The  purchase  of  coal  by  de- 
fendant railroad  company  as  above  shown,  for  resale  or  for  transportation 
over  its  lines,  is  incompatible  Mith  its  duties  as  a  pblic  carrier  ,and  the 
necessary  tendency  of  such  action  is  to  ))roduce  a  monopoly  of  and  un- 
lawfully to  hinder  and  restrain  interstate  and  foreign  commerce  in  that 
commodity.  The  imperative  duty  of  a  eonimon  carrier  by  railroad  is  to 
transport  freight  and  pas.sengers  for  all  alike,  without  discrimination,  at 
fair,  reasonable,  and  just  rates-,  and  it  may  not  enter  into  contracts  or 
arrangements  the  necessary  tendency  of  which  is  materially  to  hinder, 
impair,  or  destroy  its  ability  to  ])erform  sucii  duty  or  its  freedom  in  de- 
termining what  action  should  be  taken  in  respect  thereto.  Especially  it 
may  not  use  its  enormous  and  unusual  powers  and  opportunities  to 
acquire  a  monopoly  nor  make  contracts  or  enter  into  arrangements  which 
necessarily  tend  towards  mono|)olization. 

VIT.   Wherefore   petitioner   prays: 

1.  That  writs  of  subpoeena  issue  directed  to  defendants  the  Delaware, 
Lackawanna  &  Western  Railroad  Company,  and  the  Delaware,  Lacka- 
wanna &  Western  Coal  Company,  commanding  each  of  them  to  appear 
herein  and  answer,  but  not  under  oath  (oath  being  expressly  waived!, 
the  allegations  contained  in  tlie  foregoing  petition,  and  aliiile  by  ami  per- 
form such  orders  and  decree  as  the  court  may  nuike  in  liie  premises.  2. 
That  the  court  adjudge  that  the  Delaware,  Lackawanna  &  Westernr  Rail- 
road Company  has  not  since  August  2.  I!t09,  when  the  above-described 
rontract  between  it  and  the  other  defendant  went  into  efVect.  in  a  bona 
fide  way.  before  acccepting  the  same  for  carriage,  divested   itself  of  all   in- 
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t«'rt«i«t  in  the  antlinu-itt'  rt>ul  ]>iirrli:i><'il  t'lom  uUioi«  nr  inoiliutHl  :it  iU 
„.  muliT  its  iliroctioii  ami  toiitrol;  and  tliat  it  is  aiul  liaa  been  uu- 

1h«:uiis  tiaiisportiii','  tlio  sanio  in  iiitcistato  and  fori'ij,ni  <'<>innHM  i.c.  3. 
Thttt  t\w  di'lVuilants  lu<  iMijoincd  I'loni  sliippin.n,  (ransportin-.  or  causing 
to  I"'  trnns|H>rtod  aiiv  nntlu:uiti'  loal.  llu'  prtnliut  of  mines  owned  Uy  do- 
foiuituit  niilroad  oonipaiiv  or  puieliased  Uy  il  fioni  otiier.s,  and  s()l<l,  (lana- 
ft'rnHl,  or  dtdiwrod  to  dofendnnt  i-ooal  ouipany  in  pursuance  of  the  al>ove- 
di'soriU'd  agreement  or  arrangement  existing  between  them  or  any  simi- 
lar one.  4.  Tliat  the  eonrt  adjudge  the  existing  arrangements  and  agree- 
ments between  the  defendants  constitute  a  contract  and  eonil)ination  in 
restraint  of  trade  and  eonuneree  among  the  States  and  an  attemi)t  to 
iiionojjoli/.e  a  part  of  such  trade  and  eonuneree  contrary  to  the  provisions 
of  the  act  of  duly  -,  ISOl),  and  that  furtiier  violations  of  said  act  in  the 
ways  speeilicnl  or  any  similar  ones  be  enjoined.  5.  That  tlie  court  adjudge 
the  purchase  of  coal  by  the  defendant  railroad  company  from  others  and 
the  sale  or  transfer  of  the  same  to  the  defendant  coal  company,  or  any 
other  party,  to  be  unlawful,  and  enjoin  any  such  future  action,  li.  That 
oomidainant  have  sucii  further  other  and  general  relief  as  it  may  be 
entitled  to. 

John  B.  Vkeeland, 
United  States  Attorney, 
District   of  New  Jersey. 

George  \V.  Wickersiiam, 
Attorney   (leneral. 

James  A.  Fowler, 

Assistant  to  the  Attorney  General. 

James  C.  McReynolds, 

G.  Carroll  Toud, 

t^peciai  Assistants  to  the  Attorney  General. 

February,  3913. 

FORM  v.— C0:M  PLAINT  AT  CO.MMOX  LAW  UNDER  ANTI -MONOPOLY 

LAW. 


IN  THE  [DISTRICT]  COURT  OF  THE  UNITED  STATES. 

For  the  Southern'  District  of  New  York. 

Peter  Schmidt, 

Plaintiff, 
against 
Frederick    Joseph,    Mcses    Josepji,    Leo 
Joseph,   National    Packing    Company, 
Swift  &  Company  and  Armour  &  Com- 
pany', 

Defendants. 

The  plaintiff  above  named,  by  Hays,  Horshfield  &  Wolf,  his  attorneys, 
complaining  of  the  defendants,  shows  to  tliis  Court  and  alleges,  u]>on  in- 
formation and  belief: 

1.  That  the  defendant.  National    Packing  Company,  at  all   of   the  times 
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liereiiiafter  mentioned,  was  and  still  is  a  forciun  corporation,  duly  created 
by    and    existing   under    and    by   virtue    of   the    laws    of   the   State   of   New 

Jersey. 

2.  That  tlie  defendant.  Swift  &  e'onipany.  at  all  of  the  times  herein- 
after mentioned,  was  and  still  is  a  domestic  corporation,  duly  created  by 
and  existing  under  and   by  virtue  of  the  laws  of  tlu'  State  of  New  York. 

.3.  That  the  defendant.  Armour  &  Copnumy.  at  all  of  the  times  herein- 
after mentioned,  was  and  still  is  a  foreign  corporation,  duly  created  by 
and  existing  under  and  by  virtue  of  the  laws  of  the  State  of  Xew  Jersey. 

4.  That  the  plaintiff,  at  all  of  the  times  hereinafter  mentioned,  was  and 
still  is  engaged  in  the  business  of  purchasing  in  the  State  of  New  York, 
and  other  States  of  the  United  States,  meats  obtained  from  cattle  and  tlie 
products  thereof,  and  selling  the  same  at  retail. 

5.  Tliat  heretofore  and  at  all  of  the  times  hereinafter  mentioned  The 
Xew  York  l^utchers'  Dressed  ^Meat  Company  was  and  still  is  a  domestic 
corporation,  duly  created  by  and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  Xew  York. 

6.  That  said  The  X'^ew  York  Butchers'  Dressed  Meat  Company  was 
organized  and  incorporated,  as  afcn-esaid.  in  the  year  1902,  witli  a  capital 
stock  of  $7.").O00.  consisting  of  7.500  shares,  of  the  par  vahie  of  $]00  eacli, 
all  of  which  stock  has  been  issued  and  is  now  tmtstanding. 

7.  That  the  plaintiff,  at  all  the  times  hereinafter  mentioned,  was  and 
still  is  the  actual  owner  and  record  holder,  on  the  books  of  said  The 
Xew  York  Butchers'  Dressed  :Meat  Company,  of  30  shares  of  the  capital 
stock  of  said  Tlie  Xew  York  Butcliers"  Dressed  Meat  Company. 

8.  Tiiat  ^ViIliam  G.  ^^"agner,  Artliur  llloch,  Sanuiel  Bloch  and  Aaron 
Buchsbaum  w».'re,  with  others,  the  incorporators  of  said  The  Xew  ^■ork 
Butchers'  Dressed  Meat  Company  and  were,  until  .\pril.  1007,  the  major- 
ity stockholders  thereof,  ami  by  reason  and  virtiu;  of  said  nmjority  stock 
control,  through  themselves,  or  tludr  nominees,  constituted  or  controlled  a 
majority  of  the  Board  of  Directors  of  said  1"he  Xew  \ovk  Butchers' 
Dressed  Meat  Company. 

<).  That  until  said  last  named  date,  the  said  Artlnir  Hloch  was  the 
I'resident  of  said  The  Xew  York  Butcliers'  Dressed  Meat  Company,  and 
for  a  short  time  subsequent  thereto  was  the  Vice  President  thereof.  The 
said  Wagner  was,  until  said  last  named  date,  the  Secretary  thereof,  and 
the  said  Buchsbaum  was  the  Treasurer  thereof.  That  since  said  last 
named  date  the  defendant,  Frederick  Joseph,  has  been  and  still  is  the 
President  of  said  The  Xew  York  Butchers'  Dresseil  Moat  Company,  and 
that  since  the  resignation  of  said  Arlhnr  Bloch.  as  Vice  President,  shortly 
after  April.  1907,  the  said  defendant  i.eo  Joseph  became  and  still  is  the 
Vice  President  of  said  Company.  'Ihat  the  defendant.  Moses  Joseph,  since 
April.  1907.  has  been  and  still  is  the  Se.-relary  and  Treasurer  of  said 
Tlie   Xew    York   Butchers'   Dressed    Aleat   Company. 

10.  That  said  The  New  York  Fiutchers'  Dressed  Meat  Company  has 
been  from  the  time  of  its  inception  and  still  is  engaged  in  the  business  of 
purcliasing,  in  the  various  States  of  tli.'  Cnit.'d  States,  cattle  and  the 
products  theerof,  and  particularly  is  engaged  in  the  purchase  thereof  in 
the  States  of  Kansas.  Missouri.  Illinois,  Xew  Jersey  and  Xew   York,  and 
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traiusportinfj  sai.l  c.Utlo  an.!  tlu>  ,.ro.l.ut.  tbcroof  to  New  York  C,ty.  to  be 
kiUod  aiul  aiesso.1  at  tl.o  al.attoir  or  slau-l.tor  lumso  ot  saul  '1  lu-  \.>w 
York  lh.tol..Ts-  Div-sscl  -Moat  Company  in  Now  York  t'.ty.  wluio  tl.- 
^»ia  oattlo  aiul  the  pmlucts  iL.T.'uf  a.v  a.vssr.l  ;.n,l  Hum,  Iransp.utcl  to 
H.ul  sola  bv  said  The  X.w  York  15utcl.o.s'  Dics.nl  Moat  (  onipany  n,  van 
ous  parts  of  tl.o  Statos  of  Noxv  York.  Now  JcM-.oy.  Klori.la.  Conn.-rt  uut, 
iNMUisv'.rauia.  ana  oll.or  Stales  of  tl.e  Unitoa  States  anJ  m    Vauo^h: 

11.  That  at  all  tlie  times  nientionea  in  this  .omplaint  liie  corporate 
aoft'iiaants  herein  have  U-en  ami  still  are  likewise  enjvagea  in  the  business 
of  purehasiii-.  in  the  various  States  of  the  Unitea  States,  eattle  ana  the 
proauets  thereof,  ami  are  particularly  enj-agea  in  the  puvehasc  thereof  in 
tho  States  of  Kansas,  ilissouri,  Illinois,  New  Jersey  ana  New  York,  ami 
transportinir  saia  eattle  an.l  tlie  proauets  thereof,  to  be  kilknl  ana  aressca 
at  their  abattoirs,  loeatea.  prineii.ally  in  the  State  of  Illinois,  Kansas 
ami  Missouri,  where  the  saia  cattle  an.l  the  pr.Hlucts  thereof  are  aressea, 
ana  then  transportea  to  ana  sokl  by  the  saia  corporate  aefenaants  in 
praetieally   every  State  of  the  Unitea  States  ana  Europe. 

12.  That  at  sill  of  the  times  hereinafter  mentionca  the  saia  aefenaants 
herein  ownea  or  controlled,  and  do  now  own  or  control,  many  other  firms, 
co-partnerships  and  corporations  engagea  in  the  same  business  as  the 
saia  aefenaants  herein,  so  that  by  reason  of  the  said  ownership  or  control 
the  saia  aefenaants  herein  has  been  ana  still  is  intra  and  interstate  Und 
a  very  large  and  important  part— in  fact,  substantially  all — of  the  busi- 
ness aforesaid,  of  dealing  in  said  cattU-  ami  selling  the  proauets  tliereof 
as  aforesaia. 

13.  That  at  all  the  times  mentionea  in  this  complaint  tiie  business  of 
the  saia  aefendants  herein  has  been  and  still  is  intra  and  interstate  and 
foreign  trade  ana  commerce  aforesaia,  viz.,  the  purchasing,  'in  the  States 
of  Kansas,  Missouri,  Illinois,  New  Jersey  and  New  York,  of  live  cattle 
and  the  products  thereof,  the  transportation  of  the  same  from  the  place 
of  purchase  to  other  States  of  the  United  States,  where  the  said  live  cattle 
and  the  products  thereof  were  and  are  thereupon  slaughtered  and  dressed 
in  the  abattoirs  of  tlie  said  defendants,  and  the  dressed  cattle  and  the 
products  thereof  were  and  are  thereupon  transported  to  and  sold  in  sub- 
stantially each  and  all  of  the  States  of  the  United  States,  and  also  were 
and  are  exported  to  Europe.  That  the  purchase,  sale  and  transportation 
aforesaid  of  said  cattle  and  the  products  thereof  were  and  are  inseparably 
connected  with  and  comprised  in  the  defendants'  said  business. 

14.  That  said  The  New  Y'ork  Butchers'  Dressed  Meat  Company  was  in- 
corporated as  aforesaid,  in  July,  1902,  because  and  as  a  result  of  the  com- 
bination of  the  corporate  defendants  herein  with  certain  other  corpo- 
rations, firms  and  individuals,  which  had  theretofore  fixed  tiie  price  of 
cattle  and  the  products  thereof,  and  curtailed  the  supply  thereof,  so  that 
in  said  year  1902  the  price  thereof  reached  the  highest  point  ever  before 
known  in  the  City  of  New  York. 

15.  That  in  the  .said  year  1902  said  The  New  York  Butchers'  Dressed 
Meat  Company  was  thereupon  caused  to  be  organized  by  various  retail 
butchers  in  the  City  of  New  York,  including  plaintiff,  as  an  independent 
purchaser  and  seller  of  said  cattle  and  the  proauets  thereof.     The  said  re- 
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tail  butchers  of  the  said  City  of  New  York  subscribed  to  the  stock  thereof 
upon  the  representation  and  understanding  that  said  The  New  York  Butch- 
ers' Dressed  Meat  (.'ompauy  woukl  be  operated  as  an  independent  corpo- 
ration, free  from  any  combination  or  restriction  of  any  kind  with  or  of 
the  defendants  herein,  and  tliereafter,  as  a  result  thereof,  tlie  abattoir  of 
said  The  New  York  Butchers'  Dressed  ileat  Company  was  erected  and  con- 
structed in  the  City  of  New  York,  and  said  The  New  York  Butchers'  Dressed 
Meat  Company  proceeded  to  do  the  business  hereinbefore  mentioned. 

16.  That  in  or  about  the  year  1907  the  defendants,  and  each  of  them, 
unlawfully,  and  with  unlawful  intent  and  purpose,  combined,  conspired 
and  confederated  to  and  with  each  other,  and  to  and  with  divers  other 
persons,  firms  and  corporations,  to  monopolize  the  said  business  mentioned 
and  described  in  paragraph  13  of  this  complaint,  and  to  prevent  and  re- 
strain said  The  New  York  Butchers'  Dressed  :\Ieat  Company  from  engag- 
ing in  business  tliat  would  be  competitive  with  the  said  business  then 
and  there  conducted  by  the  defendants  herein,  and  to  prevent  and  restrain 
said  The  New  York  Butchers'  Dressed  Meat  Company  from  engaging  in 
interstate  trade  and  commerce  with  the  sellers  of  live  cattle  and  the 
products  thereof  at  the  markets  aforesaid,  in  the  States  of  the  United 
States  and  particularly  the  States  of  Missouri,  Kansas,  Illinois,  NeAV 
Jersey  and  New  York,  and  to  prevent  and  restrain  said  The  New  York 
Butchers'  Dressed  Meat  Company  from  purchasing  in  the  said  places  the 
said  cattle  and  the  products  tliereof,  and  transporting  the  same  to  the 
State  and  City  of  New  York,  to  be  there  slaughtered  and  dressed,  and 
to  prevent  and  restrain  said  The  New  York  Butchers'  Dressed  Meat  Com- 
pany from  then  transporting  to  and  selling  the  said  cattle  and  the 
products  thereof  in  the  States  of  New  York,  New  Jersey,  Florida,  Con- 
necticut, Pennsylvania,  and  other  States  of  the  United  States  and  Europe. 

17.  That  the  defendants  and  ecah  of  them  did  and  performed,  among 
other  things,  the  various  acts  set  forth  as  follows :  • 

In  the  year  1907,  the  defendants,  acting  by  and  tlirough  the  agency  and 
instrumentality  of  the  defendants  Joseph,  purchased  a  majority  of  the 
shares  of  the  capital  stock  of  said  The  New  York  Butchers'  Dressed  Meat 
Company,  and  by  and  tlirough  the  instrumentality  of  said  majority  stock, 
controlled  and  nominated,  and  liave  since  controlled  and  nominated,  and 
do  now  control  and  nominate,  tlie  olhccrs  of  said  Tlio  New  Y'ork  Butchers' 
Dressed  Meat  Company  and  tlie  Board  of  Directors  thereof. 

18.  That  tliereafter.  and  since  said  purchase  bj'  the  defendants  licrcin 
of  saiil  majority  stock  of  said  The  New  York  Butchers'  Dressed  Meat  Com- 
pany, tiie  said  The  New  Y''ork  Butchers'  Dressed  Meat  Company  has  been 
conducted,  operated  and  controlled,  not  in  the  interests  of  the  stoik- 
liolder.s  tliereof,  but  solely  in  the  interest  of  the  defendants  herein.  That 
said  'I'he  New  ^■ork  Butchers'  Dressed  Meat  Company  has  by  reason  and 
because  of  said  control  of  the  defendants  lierein,  i)urchascd,  at  the  markets 
aforesaid,  only  a  certain  li.\ed  and  limited  number  and  amount  of  cattle 
and  the  products  thereof,  has  sold  the  said  cattle  and  tlic  products  tliereof 
at  a  certain  price,  fixed,  regulated  and  determined  by  the  defendants  here- 
in, lias  refused  to  purchase  said  cattle  or  tlie  products  thereof  in  e.vccss 
of  such  fixed  amount  and  except  at  such  fixed  prices,  and  only  from  cer- 
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tain  ilfsiyiiatoil  imli\  idiials.  nil  of  wliirh  iins  bron  ilftcniiiiicd  and  ri'f^ii- 
Irttotl  bv  tlio  defi'Miliints  iH'iciii.  who  liaxc  dominated  and  still  doininatc  the 
said  The  Xi-w   York    UutiluMs"    Drcssi-d    Moat   (.'oiiiiiaiiy. 

li).  Tliat  bv  reason  of  llu-  restraint  afori'said.  exercised  liv  (he  defend- 
ants horeiii.  sai<l  'i'he  New  N'oiU  liuteliers'  Dressed  'Meat  Company  has  juir- 
oliasttl,  at.  the  niarUets  aforesaiil.  only  a  fixed  and  limited  nnmher  and 
aiDoniit  of  eattle  and  the  ]irodiiets  tlieretd'.  has  sold  the  sann-  at  a  lixed 
priee,  determined,  as  aforesaid,  by  the  defendants  lipioin.  has  refiiscxl  and 
ili'olined  to  purcliase,  at  tlie  markets  aforesaid,  sutli  eattle.  or  the  jiidduets 
thereof,  except  in  the  amount  an<l  for  such  prices  afcn'osaid,  and  from  the 
individuals  aforesaiii.  desijjnated  by  the  defendants  herein,  all  of  which 
lias  restrained  said  The  New  York  Butchers'  Dressed  Meat  Company  from 
cn^iapinir  freelv  in  said  interstate  trade  and  commorce,  and  from  transport- 
ing sail!  eattle  and  products,  from  the  saici  ies])ective  points  of  purchase 
at  the  markets  aforesaid  outside  as  well  as  in  the  State  of  New  York, 
to  the  City  and  State  of  New  York,  there  to  be  slaup;htered  a7id  dressed 
and  then  transported  to  and  sold  in  the  other  States  of  the  I'nited  States, 
as  hereinbefore  alle'ged. 

20.  That  the  purpose  tliereof  of  the  defendants  herein  has  been  so  to 
dominate,  control  and  regulate  the  afl"airs  of  said  The  New  York  Butchers' 
Dressed  ^leat  Company  that  the  said  business  of  said  The  New  York 
Butchers'  Dressed  ileat  Company  should  not  compete,  conflict  or  interfere 
in  any  way  with  the  business  of  the  corporate  defendants  herein,  but 
should  be  conducted  in  harnioney  therewith,  and  as  a  Hon-com])etitive 
concern. 

21.  That  by  reason  of  the  aforesaid  facts  and  of  the  said  unlawful  com- 
bination, agreement,  confederation  and  conspiracy,  the  said  The  New  York 
Butchers'  Dressed  Meat  Company  has  failed  and  refused,  in  nuiny  in- 
stances, to  purchase  cattle  at  the  markets  aforesaid,  outside  of  as  well  as 
m  the  State  of  New  York,  which  could  have  been  purchased  at  a  most  ad- 
vantageous price  to  said  The  New  York  Butchers'  Dressed  Meat  Company, 
and  has  failed  and  refused  to  transport  the  same  to  the  City  and  State  of 
New  York,  there  to  he  slaughtered,  and  has  failed  and  refused  to  trans- 
port the  said  cattle  to  and  sell  the  said  cattle  in  other  States  of  the  United 
.States;  has  likewise  failed  and  refused  to  purchase  the  products  of  said 
cattle  at  the  markets  aforesaid  outside  of  as  well  as  in  the  State  of  New 
York,  e.xcept  at  such  fixed  prices,  although  in  many  instances  tlie  said 
products  could  have  been  purchased  at  an  advantageous  price,  and  has 
failed  and  refused  to  transport  the  said  ]iroduots.  so  offered  for  sale  at  the 
markets  aforesaid,  to  the  City  and  State  of  New  York,  there  to  be  i)re- 
pared  and  thereafter  transported  to  and  .sold  in  the  various  other  States 
of  the  United  States  and  Europe,  and  has  failed  and  refused  to  purchase 
the  said  products  in  certain  instances  from  certain  persons,  at  any  price, 
because  of  the  domination  and  control  of  the  defcTidants  herein,  who  have 
declined  to  permit  said  The  New  York  Butchers"  Dressed  .Meat  Company 
to  have  dealings  with  such  j)ersons. 

22.  That  by  reason  of  the  combination,  agreement  and  cons])iracy  afore- 
Baid,  the  prices  of  said  cattle  and  the  products  thereof.  pai('  by  said  'Ihe 
New   York   Butchers'   Dressed   Meat   Company,   and   charged    by   said    The 
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New  York  Butclior's  Dressed  ^leat  Company  to  its  customers,  and  the 
prices  prevailingly  therefor  in  tlie  C  tiy  of  Xow  York,  liave  been  regulated, 
controlled,  'fixed  and  determined  by  tlie  defendant.-?  lierein,  for  the  reason 
tliat  the  competition  of  said  'I'he  Xew  York  Rutdicrs'  Dressed  Meat  Com- 
pany lias  been  entirely  eliminated. 

23.  Tiiat  by  reason  of  the  foregoing  facts  and  of  tlie  said  unlawful  com- 
bination, agreement  and  conspiracy,  the  business  of  .said  The  New  York 
Butchers'  Dressed  ^leat  Company  has  hei^n  greatly  injured,  and  the  stock- 
holders thereof  have,  and  the  plaintift"  herein  has,  by  reason  thereof,  been 
greatly  injured.  Tliat  as  a  result  thereof,  the  value  of  the  stock  of  said 
The  New  York  Butchers'  Dressed  .Meat  Company  has  depreciated  and 
deteriorated  in  value,  and  the  said  stockholders  have  and  the  plaintitT 
herein  has  been  deprived  of  tlie  proper  use  tliat  should  have  been  made 
of  the  said  corporate  jiroperty  of  said  The  New  York  Butchers'  Dressid 
Meat  Company  and  the  jjrofits  which  could  and  would  have  been  made  by 
said  The  New  York  Butchers'  Dressed  ileat  Company  had  said  The  New 
I'ork  Butchers'  Dressed  Meat  Company  not  been  prevented  and  restrained, 
as  aforesaid,  from  engaging  in  the  said  business  unrestricted  by  the  do- 
minion and  control  of  the  defendants  herein. 

24.  That  prior  to  t!ie  said  combinations,  conspiracies  and  monopoliza- 
tions by  the  said  defendants,  hereinbefore  set  forth,  a  state  of  lively 
competition  existed  in  the  several  States  of  the  United  States  among  the 
dealers,  at  wholesale,  in  cattle  and  the  products  thereof.  That  by  reason 
of  tlie  said  acts  of  the  defendants,  lu'reinbefore  set  forth,  the  said  state 
of  competition  has  been  practically  destroyed.  That  by  reason  of  the  said 
non-competitive  condition  thus  created  by  the  defendants,  the  plaintilT  has 
been  deprived  of  the  said  element  of  competition,  and  it  has  been  im- 
possible for  the  plaintiff  to  obtain  the  benefit  of  competition  in  liis  pur- 
chases from  dealei's  at  wholesale  in  meats  obtained  from  cattle  and  tiie 
products  theicof,  and  tliat  as  a  result  of  the  al)sence  of  said  competition 
tlie  busint-ss  of  the  plaintiff  of  purchasing  in  tiie  State  of  New  York  and 
in  other  States  of  the  United  States  meats  obtained  from  cattle  and  the 
products  tliereof,  and  sellijig  the  same  at  retail,  has  been  greatly  injured. 

25.  That  the  plaintill'  has  been  injured  by  tlie  defendants,  by  reason  of 
the  said  unlawful  acts  and  deeds  forliiddcn  by  Act  of  Congress  of  tiie 
United  States,  dat.'d  July  2.  ISflO,  entitled  "An  Act  to  Protect  Commerce 
against  Unlawful  Restraints  and  Monopolies,"  in  the  sum  of  $45,000. 

Wherefore  plaintiff'  demands  judgment  against  the  defendants  and  eacii 
of  tliciij.  jointly  and  severally.  t'<u'  tlie  sum  of  $  l.'?5.il(m.n(».  being  threefold 
damages  b\-  him  sustained,  and  for  the  costs  of  this  suit,  includiiiir  a  rea- 
sonahle  attorney's  fee.  pursuant  to  the  Laws  of  the  United  States  in  such 
caue  made  aud  provided. 

ll.ws,    IlioHsiiiiKi.n    \-    Wolf, 

Plaintill's   Attorneys, 
Onice  &    Post  Odice  Address, 

No.   1  15   Broadway. 
Borough  of   .Manhattan, 

New  York  Citv. 
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State  oy  Nkw   Yokk,|  ^^  _ 
Counlif  of   -A'fir    Vo»7.-,\  ' 

I'KTKR  55tiiMii)T.  lu'iiiir  ilnly  sworn,  doposcs  and  says  tliat  lie  is  tlio  plain- 
tilT  horoin;  that  lio  lias  read  llio  foiogoinj;  complaint  and  l^nows  the  con- 
tents tlieroof:  tluit  tlic  same  is  true  to  liia  own  knowlcdj;e  except  as  to 
the  matters  tiieicin  stated  to  1)0  allofi:cd  iipo  nint'ormation  and  belief,  and 
as  to  those  nuittois  lie  helieves  it  to  be  true. 

Petek  SciiMiivr. 

Sworn      to      before      me 
(itli     day     of     August.     H 
Ki.i   M.  Cohen. 
Notary  Public. 

New  York  Countv. 
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FORM   VI.— BILL  IN   EQUITY   FOR   APPOINTINIENT  OF   RECEIVER. 

To  tin-  Honorable  the  .Judfjes  of  the  IDistricf]  Court  of  the  Cnited  States 
for  the  District  of  Delaware: 

William  Buclianaii.  a  resident  and  a  citizen  of  tlie  City,  County  and 
State  of  New  York,  on  behalf  of  himself  and  all  other  holders  of  the  in- 
come bonds  of  the  defendant  corporation  who  may  join  herein,  brings  this 
his  bill  of  complaint  against  Bay  State  Gas  Company,  a  corporation 
created  by  and  organized  and  existing  under  tlie  laws  of  tlie  State  of  Dela- 
ware, and  a  resident  and  citizen  of  said  State  and  District.  And,  there- 
upon, your  orator  complains  and  says: 

I.  The  defendant  above  named  was  incorporated  and  created  by  a 
special  Act  of  Legislature  of  the  State  of  Delaware  in  1880,  under  the 
name  of  the  Peninsular  Investment  Company;  a  copy  of  wliich  Act  of 
Incorporation  is  hereto  annexed,  and  marked  "Exhibit  A."  Imme- 
diately upon  the  organization  of  the  defendant,  its  name  was  changed 
to  Bay  State  Cas  Company.  The  principal  ollice  of  the  defendant  is 
in  the  City  of  \Vilmington,  in  the  State  of  Delaware,  and  it  is  a  citi- 
zen and  resident  of  said  city  and  State.  "Sour  orator  is  a  citizen  and 
resident  of  the  City,  County  and  State  of  New  Y'ork.  and  is  the  owner 
and  holder  of  $100,000  par  value  of  the  income  bonds  of  the  defendant 
company,  duly  issued  on  the  first  day  of  May.  188ii,  the  total  issue 
thereof  being,  at  their  i)ar  value,  tlie  sum  of  two  million  dollars.  Said 
entire  issue  of  two  million  dollars  of  income  bonds,  together  with  three 
million  dollars,  par  value,  of  the  capital  stock  of  the  defendant  com- 
pany, was  issued  to  one  Heman  G.  Mulock,  in  consideration  of  the  as- 
signment by  said  ^lulock  to  the  defendant  of  a  certain  bond  or  obliga- 
tion of  the  Bay  State  Gas  Company  of  Massachusetts,  for  the  sum  of 
$4..500,000.  A  copy  of  the  contract  between  the  defendant  and  said 
Mulock  is  hereto  annexed,  and  marked  "Exhibit  B." 

Said  Mulock  acted  in  said  transaction  as  the  representative  of  the 
Beacon  Construction  Company.  A  cor])oration  or  a  limited  partner- 
ship organized  under  the  laws  of  the  State  of  Pennsylvania,  of  whieli 
company  one  J.   Edward    Addicks   was   chairman,    and    held    14,980    shares 
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out  of  15,000  shar.'s,  the  total  number  of  its  capital  stock,  and  your 
orator  subsequently  purchased  said  hundred  thousand  dollars  of  bonds 
from  said  Beacon  Construction  Company,  which  then  owned  the  same; 
and  vour  orator  paid  therefor  to  said  company  the  sum  of  $100,000  in 
casii.  A  copy  of  one  of  said  bonds  is  hereto  annexed,  and  marked  -Ex- 
hibit C." 

Said  obligation  of  $4,500,000  was,  as  the  complainant  is  informed  and 
brlieves.  until  its  alleged  cancellation,  as  hereinafter  mentioned,  the 
onlv  asset  of  the  defendant  ctnnpany  of  any  value,  and  its  only  source 
of  income.  During  the  years  of  1890,  1891,  1892  and  189:?,  the  defendant 
received  from  the  Bav  State  Gfis  Company  of  Massachusetts,  as  inter- 
est upon  the  said  bond  or  obligation,  about  $1,300,000,  and  thereupon 
paid  to  your  orator  and  others  int<-rest  upt.n  its  said  income  bonds  at 
the  rate 'of  seven  per  cent,  per  annum  in  .^iay.  18!)0.  .\oveml)er,  1891, 
November,  1892.  and  April,  1S93.  Since  April.  1893.  .lefendant  lias  paid 
no  interest  upon  its  said  income  bonds  to  your  orator  or  other  holder.s 
thereof.  A  coj.y  of  said  bond  or  obligation  for  $4,500,000  is  hereto  an- 
nexed and  marked   ■"Kxliibit  D." 

II.  It  is  iirovided  in  said  income  bonds,  among  other  things,  tliat  tlie 
def.'ndant  will  pay  to  the  bearer  or  assigns  so  much  interest  on  sabl 
bonds  not  exceeding  seven  per  cent,  in  any  one  year,  and  not  to  be 
cumulative,  as  the  net  earnings  of  the  defendant  for  .•acli  liscal  year, 
endin-  on  the  31st  day  of  December,  will  pay;  and.  further,  that 
-sucirnet  earnings  are  to  be  only  part  of  tiie  income  of  said  company 
as  would  be  api.licable  to  the  payment  of  dividends  on  its  capital  stock. 
and  they  shall  in  all  events  be  reserved  and  applied  exclusively  to  ihv 
pavment  of  said  interest  before  and  in  preference  to  any  payment  on 
account  of  anv  other  obligation  of  the  said  eomiuiny  disposing  of  tin- 
said  net  ineonie.  the  int^'iition  of  these  presents  being  to  make  the  pay- 
ment of  said  interest  a  lirst  charge  or  lien  upon  tiie  said  net  .•ariinigs 
to   the   extent   aforesaid." 

By  virtue  of  said  provision  tlie  complainant  aiul  other  holders  of  said 
ineonie  bonds  had  and  have  a  specilic  interest  in  tiie  net  eaniii.gs  of  the 
defendant,  and  a  right  to  insist  that  they  shall  b,.  applied  to  the  pay- 
ment, to  the  extent  specilied.  of  interest  on  said  iiu-oin.'  bonds,  and 
shall  not  be,  directly  or  indirectly,  pledged  ..r  in.uiul^er.d  for  other 
purposes.  It  was  and  is  also  tiie  duty  of  defendant  not  to  contract 
liabilities  nor  use  nor  to  dispose  of  its  assets  in  any  such  iiiaiin.'r  as  to 
impair  its  net  earnings,  except  in  the  legitimate  and  honest  manage- 
ment of  its  aflairs;  but  notwithstanding  its  duty  in  the  premises,  the 
defendant  corporation  has  assnme.l  obligations  for  th,"  paym.'iit  of 
many  hundreds  of  thousands  of  dollars  annually;  without  any  valuable 
consideration  to  itself,  and  .solely  for  the  fraudulent  purpose  of  benefit- 
ing certain  of  its  oflicers  in  control  of  its  aflairs.  in  connection  with  cer- 
tahi  independent  .•nterpri.ses  in  whieh  Ihey  wiv  and  are  interest.'il.  It 
has  disposed  or  nttempted  to  dispose  of  the  said  $4,5U().(>00  obligation 
of  th<'  Bav  State  (Jas  Company  of  Massaclin.setts,  its  principal  asset, 
without  anv  ade.piate  cnisideration,  ai.<l  for  the  fraudulent  purpose 
above  8tat<-d.  It  has  likewise  pl.'dg.-.l  the  specific  income  of  property  to 
Fed.    I'rac.   \'o1.   in.— 104. 
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\\!iu-li  it  IS  ontitlo.i,  fiT  til.'  i.avinriit  ..t  ..hli-at  ions  oIIi.t  tliaii  its  said 
im-onu«  buiuls.  aiul  1ms  Inuuhilcntlv  t  raiisf.Mr.'.l  (o  .mic  ..r  iii.uv  ..f  its 
..iVu-iTS  in  control  of  its  alVairs.  assets  siiR-<"  ai'<|nii.'(l  of  j;i(at  valiir, 
without  any  a.l.M|iiatf  coiisiili'iation.  wlior.'hv  it,  tlu-  (l.'tViKlaut,  lias 
iMvn  noarlyor  wliolly  il.'pli-tod  of  its  assets,  lias  eeased  to  receive  any 
i-onsideralde  ineonie.  and  has  boon  rendered  insolvent.  In  sni-poit  of 
said    nllfjratioMS,    the    complainant    alle.^es    tin'    followin-;-    facts: 

111.  Kver  since  llie  iiu-oi  poration  vi  tlie  defendant  one  .).  Edward 
Addicks  lins  been,  and  now  is,  the  i)resident  uf  the  (h-fendant  corpora- 
tion and  one  of  its  directors.  Dnrin.y  all  nr  most  of  said  period  one  1-'.  P. 
Addici<s,  a  brotlu-r  of  said  .1.  Edward  AilUicks.  has  been  the  vice-president, 
treasurer  and  one  of  the  ilirectors.  Uurinj--  the  same  period,  or  the 
uM-eater  part  thereof,  one  William  H.  :\liller,  the  private  secretary  of 
said  .1.  Edward  Addicks.  has  been  the  secretary  of  said  corporation  and 
one  of  its  directors.  The  capital  stock  of  the  (k'fendant  was  by  its  Act 
of  incorporation  tixed  at  the  sum  of  $100,000,  but  was,  immediately 
after  its  incorj.oratiou.  increased  to  $5,000,000,  of  which  $3,000,000  was 
issued  to  said  Beacon  Construction  Company,  of  whicli  said  Addicks 
was  then  chairman  and  holder  of  sub.stantiallv  all  its  capital  stock, 
in  part  paynu-nt  of  said  obligation  for  $4,500,000.  The  balance  of  the 
$2,000,000  of  its  stock  was  issued  to  said  J.  Edward  Addicks,  or  his 
representatives,  although,  as  complainant  is  informed  and  believes,  no 
real  consideration  was  ever  paid  therefor.  Subsequently,  in  1804,  said 
.Vddicks,  fearing  lest  he  might  lose  control  of  the  defendant  corporation 
Ity  reason  of  a  large  part  of  said  stock  having  previously  been  sold  to 
independent  parties,  caused  the  capital  of  the  defendant  to  be  increased 
to  .•i!l5,000.000.  Said  J.  Edward  Addicks  caused  said  increase  to  be  made 
solely  for  the  purpose  of  retaining  control  of  the  defendant  corporation. 
A  sufficient  amount  of  said  new  stock  to  enable  him  to  remain  in  control 
was  issued  to  him  or  his  representatives  or  associates  witliout  any  real 
consideration  therefor;  and  said  issue  was  fraudulent  and  in  violation 
of  the  charter  of  said  company,  which  provided  that  all  new  stock  should 
be  oflFered  to  existing  stockholders  in  the  first  instance,  which  was  not 
in  fact  done.  By  virtue  of  his  control  of  the  capital  stock  said  J.  Edward 
Addicks  has  always  named  the  directors  and  officers  of  the  defendant 
company  and  directed  its  affairs,  and  none  of  the  officers  or  directors  of 
said  company  have  ever  acted  as  such  independently,  but  they  and  each 
of  them  have  always  acted  as  officers  ami  directors  of  defendant  solely 
as  tiie  creatures  of  said  J.  Edward  Addicks. 

Prior  to  or  early  in  1889,  as  appears  by  the  agreement  next  liercin  re- 
ferred to,  said  J.  Edward  Addicks,  together  with  one  W.  E.  E.  Dilloway, 
who  was  the  attorney  of  said  Addicks,  acquired  the  ownersliip  of  the 
entire  capital  stock  of  the  Boston  (Jas  Liglit  Company,  of  tiie  Roxbury 
(Jas  Light  Company,  of  the  South  Jkiston  (ias  Light  Company,  and  of 
tiie  Bay  State  (jas  Company,  of  Massachusetts,  all  of  Avhich  were  and 
are  corporations  organized  under  the  laws  of  the  State  of  Massachu- 
setts, and  engaged  in  the  manufacture  and  sale  of  gas  in  the  city  of 
I'loston.  On  the  16th  day  of  February,  1889,  said  Addicks  caused  to  be 
organized  under  the  general  laws  of  the  State  of  X<'w  .(ersey,  a  corpora- 
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tion   called  the   Bay   State  Gas   Company,   witli    a    capital    of    one   million 
dollars.      Thereupon    said    Bay    State    Gas    Company    of    Xew    Jersey    is- 
sued  its   negotiable   bonds   to   the   amount   of   sixteen    millions   of    dollars, 
of   which   twelve   millions   of   dollars   were   and   are   designated    as   United 
Gas    bonds,    second    series:     and    said    Addicks    and    tlie    said     Dillaway 
thereupon    assigned    to    said    Bay    State    Gas    Company    of    New    Jersey, 
subject   to    the   agreements    hereinafter    mentioned    all    their    interest    and 
the  interest  of  each  of  them  in  the  capital  stock  of  the  above-mentioned 
Boston   gas   companies    in    exchange   for   seven   millions    of   dollars    in    the 
amount    of   the    first    series    of    said    bonds    of    the    Bay    State    Gas    Com- 
pany   of    New    Jersey,    and    three    millions    of    dollars    of    bonds    of    said 
company,  second  series,  and  its  entire  capital  stock  of  one  million  dollars. 
By    two    agreements    similar    in    terms,    dated    January    1.    1889,    between 
said   J.   Edward   Addicks,    said   W.   E.    L.    Dillaway.    said    Bay    State   Gas 
Company  of  Xew  .Jersey,  and  the  Mercantile  Trust   Company   of  the  city 
of    New    York,    a    Xew    York    corporation,    of    one    of    wliich    agreements 
a   copy    is   Iiereto   annexed    marked   "" Exhibit   E,"   it   was    provided,    among 
other  things,  that  as  security  for  the  payment  of  said  bonds  of  the  Bay 
State  Gas  Company   of  Xew  Jersey,   the  entire  capital  stock   of  the   said 
four   Boston   corporations  so  transferred   to  the   Bay    State   (ias   Company 
of    Xew    .Jersey    should    be    issued    in    the    name    of    tb(>    said    Mercantile 
Trust  Company,  as  trustee,  and  deposited  with  it  as  security  for  the  pay- 
ment of  said  bonds,  as  aforesaid.     In  and  by  said  agreements  it  was  pro- 
vided, among  other  things,   that   said   mercantile   Trust   Company    sliould, 
at    all    stockholders'    meetings    of    the    said    Boston    gas    companies,    vote 
upon    the  stock    for    such    persons    as    directors    of    said    Boston    gas    com- 
panies   as    the    Bay    State    Gas    Coiujiany    of    Xew    Jersey    should    direct. 
It   was   also  tiierein    provided   that   the   said    ^lercantile    Trust    Company, 
as    trustee,    should    collect    the   dividends    upon    the    stock   of   said    Boston 
gas  companies,   as   the  same   should   be   paid,   and   should   apply   the  same 
to    th(!    payment    of    its    compensation    for    services    in    the    execution    of 
the   trusts   declared    by    said   agreements,    and    for    its    necessary    expenses 
in   and    about    tiie    same;    to    tlie    payment    of    all    taxes    wliicli    might    be 
lawfully   levied   or   assessed    ujion    it    by    leason    of    its   ownership    of   said 
stocks:    to    the    payment    (jf    interest    upon    the    bonds    of    said    Hrst    and 
second  scries  as  tlie  same  should  accrue,  and  to  the  creation,  by   install- 
ments, of  a  sinking  fund,  as  provided  in  said  trust  agreements;   and   tiuit 
tlie  surplus,   if  any,  should  be  paid   over  to  the   May   State  Gas  Company 
of  Xew  Jersey.     The  par  value  of  the  stock  of  said  Boston  gas  companies 
so  transferred  to  said  Bay  State  Gas  Company  (jf  Xew  .Tersey  in  exchange 
for   said   ten   millions   of   dollars   of    its   negotiable    bonds,    and    one    million 
dollars    of    its    cajiital    stock,   and    so    jiiedged    witli    the    .Mercantile    Trust 
Company,  as  security  for  the  payment  of  ten  millions  of  dollars  of  bonds, 
as  ap[)ears  from  the  returns  of  such   gas  com])anies  to  tlie  Board  of  Gas 
Commissioners    of    ^lassachusetts,    was    the    sum    of    $4,400,00(1:    and,    as 
appears  from  the  recoids  of  the  Boston  Stock  Exchange,  the  market  value 
of  said   stocks  was,   in  January.    188!).  after  the  value  had  been  enhanced 
by    the    endeavor    of    said    Addicks    and    said    Dillaway    to    purchase    the 
banie,    only    slightly    over    seven    millions    of    dollars.      As    appears    from 
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tht«  tonus  of  said  ten  luillions  .•(  ilollnrs  .if  lioiuls,  IIm'  aiumal  iiifcrost 
tluTt'on  was  tlv»>  lniiuln>(l  tliovisniul  .lollars.  'I  lu'  niimiMl  cliarucs  ut"  the 
tnistoo  for  its  scrvifcs.  fxiu'ii-ios  ami  taxes  [laiil  annmiiln!  (o  from 
two  to  thrt'o  luunlivil  lluMisjoiil  ilollnrs  iiiiiiwall>  in  ad. lit  ion.  Tlie 
total  atiimal  cliarjics  ot  sai.l  (nislccs  iiiuicr  said  a^ircfiiicnt.  cMlusivc 
of  tho  sinkiiiir  ftuui,  anioiintiMl  coiisciiiiciitly  from  si'V(m\  to  t-iylit  liuiulrcd 
thousand  dolhirs.  Tlic  dividends  on  the  stock  of  tlic  four  Uostoii  giia 
ooiupanios.  out  of  which  said  annual  iharjics  wcic  to  he  |>aiil.  as  appears 
bv  the  sworn  returns  of  the  eonipauies  to  the  Hoard  of  (ias  lommissioners 
of  ^lassaehusefts,  amounted  in  the  year  endin-;-  June  30,  1880,  to  only 
.S;>(!;J.(MiO.  and  in  liie  y<'ar  endiiifj  dune  :i().  18!)().  to  (Uily  $.'?70.20(),  leavinj,' 
an  animal  dolieit  of.  aiiproxiniately.  three  to  four  Imn.lre.l  thousand  dollars. 
This  annual  delieit  the  Bay  State  (ias  Company  of  New  Jersey,  as 
a|>pears  hy  tlie  terms  of  said  ajireement,  ajjreed  to  pay  to  the  Mercantile 
Trust  Company ;  Imt  the  Bay  State  (las  Company  of  New  Jersey  had  no 
assets  oi  anv  kind  wliatsoever  excei)t  the  equity  in  tiic  capital  stock 
of  the  four  Boston  gas  coniftanies,  wliicli  was  of  no  value. 

As  appears  hy  the  contract  hereinafter  mentioned,  some  time  prior  to 
April  0,  18110.  said  Addicks  and  said  Dillaway  fraudulently,  by  exer- 
cising the  control  by  said  Addicks  of  defendant  hereinafter  described, 
sold  and  transferred  to  the  defendant  company  sliares  of  the  capital 
stock  of  the  Bay  State  Gas  Company  of  New  Jersey  of  the  par  value  of 
.^!»J».">.000.  The  complainant  is  ignorant  as  to  what  consideration  was 
paid  said  Addicks  and  Dillaway  therefor.  Raid  stock  of  the  Bay  State 
(las  Company  of  New  Jersey  was  of  no  value,  as  the  company  had  no 
assets  other  than  the  ecpiity  in  the  capital  stock  of  the  four  Boston 
jjas  companies,  as  hereinbefore  stated. 

On  the  0th  day  of  April.  18!)0.  said  J.  Kdward  Addicks  fraudulently 
eaiised  an  agreement  to  be  made  between  the  defendant  and  tire  Bay 
State  Gas  Company  of  Ni-w  .lersey.  which  agreement  was  signed  by 
said  J.  Edward  Addicks.  as  ])resident.  and  W.  IT.  Miller,  as  secretary, 
of  the  defendant,  and  by  said  F.  P.  Addicks,  as  treasurer,  and  W.  H. 
Miller,  as  secretary,  of  the  Bay  State  Gas  Company  of  New  Jersey,  of 
which  agi'ecment  a  copy  is  hereto  annexed  anil  marked  "Exhibit  F." 
In  and  by  said  agreement  it  was  jirovided.  in  substance,  that  the  de- 
fendant should  pay  to  the  Bay  State  (ias  (  omiiany  of  New  Jersey,  from 
time  to  time,  such  siuns  of  money  as  siiould  become  due  from  the  Bay 
'^tate  Gas  Company  of  New  Jersey,  to  the  Mercantile  Trust  Company 
under  said  time  agreement  in  case  the  annual  dividends  upoji  the 
capital  stock  of  the  four  Boston  (L'omjjanies  should  l)e  insullicient  to 
pay  the  lixed  charges  in  respect  of  the  aforesaid  bonds  issued  by  the 
Bay  State  Gas  Company  of  New  Jersey. 

At  the  time  said  agreement  was  made,  said  J.  Edward  Addicks  was 
the  president  and  a  director  in  botli  the  defendant  corporation  and  the 
Ray  Stati-  <ias  Company  of  New  Jersey,  and  was  in  contiol  of  both 
corporations  and  of  their  respective  boards  of  directors,  l)oth  of  which 
Ixtards-were  his  agents  and  acted  under  his  orders.  Tiie  defendant 
received  no  consideration  for  said  agreements.  The  alleged  considera- 
tion,   namely,    the    assignm<'nt   by    the    New    Jersey    company    to   the    de- 


roR^rs.  2613 

fendant  of  any  *  excess  of  dividends,  was.  in  fact,  no  consideration: 
first,  because  tlie  defendant,  as  owner  of  tiie  capital  stock  of  tlie  XeW 
Jersey  company,  was.  prior  to  said  agreement  entitled  to  ftuch  sur- 
plus, if  any,  as  a  dividend ;  and  secondly,  because,  in  fact,  there  was 
no  reasonable  probability  of  there  ever  being  any  such  surpln.s;  since 
the  aggregate  dividends  of  the  four  Boston  companies  for  the  year  end- 
ing June  30,  1S90,  as  appears  in  the  sworn  return  of  said  companies 
to  the  Board  of  Gas  Commissioners  of  Massacliu.setts,  were  only  $370,200, 
thus  leaving  a  deficiency  of  between  three  and  four  hundred  thousand 
dollars,  which  the  defendant,  by  reason  of  said  agreement,  became  bound 
to  pay  to  the  Mercantile  Trust  Company  of  New  York  during  that 
year. 

The  said  J.  Edward  Addieks,  the  said  F.  P.  Addicks  and  tlie  said 
W.  E.  L.  Dillaway  were,  at  the  time  of  the  signing  of  said  agreement, 
officers  and  directors  of  the  four  Boston  companies,  and  were  familiar 
with  said  facts.  Said  J.  Edward  Addicks  caused  said  agreement  to  be 
made  by  the  defendant  solely  for  the  fraudulent  purpose  of  further 
securing  the  ten  millions  of  dollars  of  bonds  of  the  Bay  State  (ias 
Company  of  New  Jersey,  which  were  owned  by  said  Addicks  and  said 
Dillaway,  and  to  enable  said  Dillaway  to  s(dl  and  dispose  of  the  same; 
and  there  was  no  intention  or  expectation  of  benefiting  the  defendant 
thereby. 

As  appears  by  the  sworn  returns  of  the  Boston  gas  companies  to  the 
Board  of  Gas  Commissioners  of  Massachusetts  for  the  year  ending 
June  30,  1891,  the  aggregate  dividends  upon  the  capital  .stock  of  the 
four  companies  amounted  to  only  $319,500;  for  the  year  ending  June 
30,  1892,  to  only  $372,600:  for  the  year  ending  June  30,  1893.  to  only 
$371,350;  for  the  year  ending  ,lune  30.  1894.  to  only  $509,400.  and  for 
the  year  ending  June  30,  1895.  to  only  $409,900.  The  defendant  !uis. 
in  pursuance  of  said  fraudulent  agreement,  from  time  to  time,  paid 
to  th(!  Bay  State  Gas  Compatiy  of  N"ew  Jersey  large  sums  of  money. 
aggregating  several  hundreds  of  thousands  of  dollars  a  year.  Since 
the  1st  day  of  May,  1894.  the  defendant  has  paid  to  the  P.ay  State 
Gas  Company  of  New  Jersey  large  sums  of  money,  aggregating  se\eral 
hundreds  of  thousands  of  dollars  a  year.  Since  the  1st  day  of  May. 
1894.  the  defendant  has  paid  to  the  Bay  State  Gas  Company  of  Xew 
Jersey,  in  addition  to  the  sums  necessary  to  pay  the  balance  of  the 
interest,  taxes  and  otiier  charges  upon  said  bonds,  a  sum  amounting  to 
between  eighty  and  ninety  thousand  dollars  a  year,  for  tlie  ]iur])ose 
of  providing  a  sinking  fund  for  the  retirement  of  said  bonds.  Said 
agreement  between  the  defendant  and  the  Bay  State  Gas  Company 
of  Xew  Jersey  was  and  is  fraudulent  and  void  as  against  the  com- 
plainant and  the  otlier  holders  of  tlie  income  bonds  of  the  (b'fendant. 
The  payments  made  thereunder  were  illegal  and  fraudulent  disposi- 
tions  of   the    assets   of   the   defi-iidant    com|)any.    wherel)y    its    ni't    earnings 

were   impaired    to    such    an    extent    tliat    the    defemhint    has    not    1 n    al)Ie 

to  pay  any  interest  upon  its  income  bonds  since  the  1st  of  ]May.  li^'.>.'!.  and 
has  paid  no  sudi  interest  to  your  orator  or  other  holder  of  said  income 
bonds  since  said  <Iate. 
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So  long  as  the  dofi'iulnnt  romiiiiit*  uinlcr  (lie  control  niid  managoim'iit 
of  saiil  .1.  Kihviud  Adiiirks,  ami  as  Unit;  as  it  liiis  any  assets  loft,  it 
will  oontiiim-  to  niako  itayim-nts  to  saiil  i<ay  State  Gas  Conii)nny  of 
Nt'W  .lorscv .  in  pursuaiuc  of  saiil  fnuuhilciit  runt  rait,  and  it  tiiicatcns 
iiiid  intiMuls  to  niaUf  said  payments.  Tlu'  Hay  State  (ias  (.'onipaiiy  of 
Ni'W  .Icrst'v  lias  no  assets  of  any  value,  and  if  siuli  payments  are  allowed 
to  continue  tlie  defendant  and  its  ereditors  will  lie  unalile  to  recover  tlic 
amounts  so  paitl. 

IN'.  In  the  year  lS;);i  a  committee  of  the  Legislature  of  the  Common- 
wealth of  Massachusetts  invest  ipited  the  afVairs  of  the  Hay  State  Gas 
Company  of  .Massachusetts,  and  its  afliliatcd  companies,  and  as  tin-  result 
of  such  investigation  an  Act  was  passed,  being  t'haptcr  474  of  the  Acts 
of  the  vear  1S!>3.  by  which  it  was  provided,  among  other  things,  in  sub- 
.stance,  that  the  charter  of  the  Bay  State  Gas  Company  of  .Massachusetts 
should  he  revoked  and  annulled,  unless  said  company  should.  i)rior  to 
Oweniber  1,  1SH3,  "procure  or  cause  a  certain  obligation  for  $4,500,000, 
dated  the  11th  day  of  March,  1885,  and  issued  by  said  company  as  part 
said  obligation  thus  legally  canceled  and  discharged  to  the  Commissioner 
of  Corporations."  And  in  Section  4  of  said  Act  it  was  further  pro- 
consideration  for  a  c<intract  for  the  construction  of  its  works,  to  be 
legally  canceled  and  discharged,  and  shall  surrender  and  deliver  the 
vided  that  said  Massachusetts  corporation  "The  Bay  State  Gas  Company 
may.  for  the  purpose  of  procuring  such  cancellation  and  dcdivery  of  said 
obligation,  issue  to  the  holder  or  holders  of  said  obligation,  upon  tlic 
said '  delivery,  stock  to  an  amount  equal  to  the  excess  of  the  actual 
market  value  of  the  property  of  said  company  oxer  five  hundred  tliousand 
dollars,  not  including  therein  any  value  of  its  franchises."  Said  obliga- 
tion for  .$4,500,000  was  the  same  one  which  had  been  assigned,  as  afore- 
said, to  the  defendant,  and  in  part  payment  foi-  which  the  income  bonds 
of  the  defendant  had  been  issued,  and  at  tiie  time  of  the  passage  of  said 
Act  it  was  held  bj'  the  defendant  and  was  its  only  asset  of  any  sub- 
stantial value.  In  case  of  the  dissolution  of  the  Bay  State  Gas  Com- 
pany, of  Massachusetts,  as  provided  in  said  Act,  the  defendant,  as 
holder  of  said  obligation,  had  and  has  a  claim  on  the  jiroperty  of  the  P.ay 
State  Cfas  Company  of  Massachusetts,  which  property  then  was,  and 
still  is,  of  great  value,  being  valued  in  the  sworn  returns  of  the  officers 
of  the  company  at  over  five  millions  of  dollars,  and  which  was  valued  by 
Commissioners  subsequently  appointed  under  the  terms  of  said  Act  at 
two  millions  of  dollars,  exclusive  of  its  franchises.  Had  said  property 
of  said  Massachusetts  company  been  then  sold  and  distributed  among 
its  creditors,  said  outstanding  $4,500,000  would  liave  been  paid  in  full. 
At  the  time  of  the  passage  of  said  Act  said  J.  Edward  Addicks,  by  virtue 
of  his  control  of  the  defendant  company,  controlled  the  affairs  of  the  Bay 
State  (Jas  Company  of  New  Jersey,  the  stock  of  which  was  owned  by 
the  defendant  company,  and  by  virtue  of  the  control  of  the  Bay  State 
Gas  Company  of  New  Jersey  he  was  enabled  to  name  the  directors  of 
the  four  Boston  gas  companies,  who  were  elected  by  the  Mercantile 
Trust  Company  as  holder  of  the  capital  stock  of  said  comfMinies.  By 
virtue    of    said    control    said    Addicks    has    caused    himself,    his    brother. 
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F.  P.  Addicks.  and  his  attorney,  said  W.  E.  L.  Dillaway,  to  be  elected 
officers  and  directors  of  said  fonr  Boston  companies,  and  the  said  J. 
Edward  Addicks  to  be  elected  president  of  the  Boston  Gas  Light  Com- 
pany; and,  at  the  time  of  the  passage  of  said  Act.  as  appears  by  the 
testimony  of  said  Addicks  at  said  investigation,  he  was  in  receipt  of 
a  salary  of  $25,000  per  annum  as  president  of  the  Boston  Gas  Light 
Company,  paid  by  said  gas  liglit  company  to  him.  which  salary  was 
fraudulently  paid  and  grossly  in  excess  of  tlie  value  of  liis  services 
as  such  president.  If  the  charter  of  the  Bay  State  Company  of  Massa- 
chusetts had  been  revoked,  as  provided  in  said  Act,  it  would  ha\e 
resulted  in  a  default,  under  the  terms  of  the  trust  agreement  securing 
the  .$10,000,000  of  bonds  acquired  by  said  J.  Edward  Addicks  and  said 
Dillaway,  as  aforesaid,  and  in  the  sale  by  the  Mercantile  Trust  Com- 
pany of  the  capital  stock  of  said  four  Boston  companies,  ami  the  same 
with  the  control  of  said  Boston  companies  would  have  passed  out  of 
the  control  of  said  Addicks.  Thereupon,  for  the  fraudulent  purpose 
of  promoting  his  own  interests  and  in  utter  disregard  of  the  interest 
of  the  defendant  corporation,  of  wliich  he  was  then  president  and  a 
director,  and  which  he  controlled,  said  Addicks  caused  said  obligatimi 
for  $4,500,000  to  be  delivered  to  the  said  Mercantile  Trust  Company, 
which  comjiany,  as  appears  from  the  original  obligation  now  in  the 
hands  of  tlie  Commissioner  of  Corporations  of  ^Massachusetts,  endorsed 
upon  it  what  purported  to  be  a  cancellation  thereof,  and  delivered  the 
same  to  said  Commissioner  of  Corporations.  'J'liereafter.  under  the 
provisions  of  said  Act,  the  Mercantile  Trust  Company,  as  owner  of  all 
the  stock  of  the  Bay  State  Gas  Company,  of  Massachusetts,  caused 
tlie  cai)ital  stock  of  said  com]>any  to  be  increased  to  two  millions  of 
<lollars,  being  $1,500,000  in  addition  to  its  original  capitalization,  and. 
at  the  request  and  with  the  coiuiivance  of  said  J.  Edward  Addicks, 
wrongfully,  and  in  utter  disregard  of  the  rights  of  the  complainant 
and  the  income  bondholders  of  tlu<  defendant,  caused  such  new  stock 
to  bo  issued  to  it,  said  Mercantile  Trust  Company,  as  additional 
security,  to  secure  said  bonds  of  the  I'.ay  State  Gas  Company,  of  New 
Jersey,  under  the  trust  agreements  hereinbefore  mentioned  relating  to 
the  issue  of  said  bonds. 

Tln-reafter,  .said  Mercantile  Trust  Ccmipany,  in  violation  of  said 
tru.st  agreements,  certified  and  delivered  to  said  J.  Edward  Addicks 
$],."J00,000.  or  thereabouts,  in  amount  of  the  first  series  of  said  bonds, 
in  addition  to  the  several  millions  of  dollars  of  said  first  series  already 
issued,  and  said  Addicks  delivered  said  bonds  to  tlie  defendant;  and 
said  lK)nd3,  wiiich  never  had  a  value  equal  to  tlieir  par  value,  are  the 
only  consideration  the  defendant  ever  received  for  the  alleged  surrender 
and  cancellation  of  the  .$4.5()t),(t()()  ol)ligation.  which  tlien  w;is  wortli  at 
least  $4.5()().()<)0.  I'rior  to  the  drlivery  of  said  Imnds  to  tlie  dctrndant — 
to  wit,  in  18i».3 — the  fixed  charges  on  the  ten  millions  of  dollars  of  homl.- 
already  issued  were  between  seven  and  eight  hundred  thousand  dollars 
per  annum,  and  the  aggregate  dividends  of  tlie  lio>ton  gas  companies 
were  only  $371,350,  thus  leaving  an  annual  deficit  of  between  three  and 
four   thousand  dollars  to  be   paiil   by   the  defendant  to  the   i'.ay  State  (las 
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(umimin.  «'f  N''W  -h-vsvy.  iiiulfr  tlir  triuulnlciit  a^Tcrm.iit  lu'reinbefor.' 
sft  out.  AfttT  tin-  isMK-  oi  saiil  iitw  stoik  of  llic  Kay  State  Gas  Coni- 
pHuy.  of  Masi-aclmsetts.  tin-  .liviiUiuls  of  said  four  Boston  <ias  roiiipanics 
wviv.  for  till'  yi-ar  .Mulinn  .luiu-  ;!0,  lS!t4,  only  $r)()!».40(i,  aiul  (lie  lixod 
i-liarj-os  oil  tlif  oiitstaiuliiiji  lioiids.  aiiiouiitiiif,'  to  ten  millions  of  dollars, 
iiiohuliiij;  tlio  imymcnt  into  tin-  sinking  fiuui.  wliirii  hciiunc  duo  tiie  first 
tlav  of  Mav.  1S!»4,  wen-  lu-twcfn  si'vcn  and  cifilit  liundicd  tliousand  dollars: 
thiis  lra\injr  a  d«-lic'it  of  lu-twcvn  $2r>(l.()0(l  and  $;!')(). OdU  to  he  provided 
and  paid  l)y  tlu-  dofondant  as  aforesaid.  Tlie  issnc  of  .$  1 .300, ()()()  nioic 
lionds  to  tlif  defendant  j;avo  it  an  ineonu-  of  live  |iei-  eent.  tliereon,  or 
.Sti.'KOlUl  per  annnni.  so  long  as  it  hold  them.  Hut  as  the  same  have  in- 
ereased  the  annual  amount  wliieh  defendant  was  required  to  pay  to  the 
llav  State  l!as  Conipany  of  New  Jersey  by  tiie  amount  of  sueh  interest, 
ami  also  hy  the  amount  of  $1:5.000  per  annum,  hy  wliieh  the  annual 
pavnient  into  the  sinking  fund  was  thus  increased,  the  issue  of  said 
bonds  to  the  defendant  company,  instead  of  adding  to  its  income  re- 
duced its  income  to  the  amount  of  .$l;i,000  per  annum.  At  tliat  time 
the  defendant  had  no  other  assets  of  any  value.  I'lie  cancellation  of 
said  .$4..'>00.000  obligation,  the  issue  of  the  new  stock  of  tiie  Bay  State 
(Jas  t'ompany  of  .Ma.ssachusetts  to  the  Mercantile  Trust  Company,  as 
trustee,  instead  of  to  the  defendant,  and  tlie  issut!  of  .$].;}00,000  of 
additiomil  bonds,  and  their  delivery  to  tlie  defendant,  were  procured 
i>y  said  J.  Kdward  Addicks  through  the  exercise  of  his  control  over 
defendant's  Board  of  Directors  and  otlierwisc,  for  fraudulent  pur- 
poses of  his  own  and  in  utter  disregard  of  the  interest  of  the  defend- 
ant corjioration  and  the  rights  and  interests  of  the  holders  of  the  income 
i>onds   of   the   defendant. 

Said  .1.  Kdward  Addicks  has  claimed  to  be  a  creditor  of  the  defendant 
company  for  large  amounts,  but  the  complainant,  your  orator,  charges, 
upon  information  and  belief,  that  such  indebtedness  is  fictitious.  The 
comjilainant  further  charges,  upon  information  and  belief,  that  the  de- 
fendant has  been  caused,  by  said  Addicks,  to  apjily  a  substantial  portion 
of  said  i?l..SOO,000  bonds,  or  the.  proceeds  thereof,  to  the  settlement  of  its 
alleged  indebtedness  to  the  said  Addicks,  said  Addicks  being  all  the 
time  president  and  director  of  the  defendant  corporation,  and  in  con- 
trol of  it  and  its  Board  of  Directors.  The  complainant  charges,  upon 
information  and  belief,  tliat  the  amounts  so  received  by  said  Addicks, 
largely  exceed  any  just  claims  which  he  has  against  the  defendant  coni- 
jiany. 

V.  Bjit  for  the  said  fraudulent  acts  of  the  defendant,  as  induced  by 
saiil  Addicks,  whereby  the  assets  and  income  of  the  defendant  have 
lieen  fraudulently  and  illegally  diverted,  the  net  earnings  of  the  com- 
pany woulil  have  been  sufficient  to  pay  interest  ecpial  to  seven  per 
cent,  upon  the  income  bonds  of  the  defendant  up  to  and  including  the 
present  time;  and  the  defendant  owes  the  complainant,  in  respect  to 
«aid  income  bonds,  such  interest  from  April  1st.  1803,  at  said  rate,  to 
date.  Your  orator  charges,  upon  information  and  belief,  that  the  de- 
fendant has  been  compelled  by  said  Addicks,  by  the  exercise  of  his 
control    over    its    Board   of    Directors,   as    aforesaid,    to    fraudulently   dis- 


FORMS.  2617 

pose  of  nearly,  if  not  all.  of  tlic  said  $1,300,000  of  bonds  wliicli  consti- 
tuted its  only  valuable  assets,  for  the  purpose  of  making  svicli  fraudu- 
lent settlements  with  said  Addicks,  and  for  the  purpose  of  making- 
said  payments  to  the  Bay  State  Gas  Company,  of  Xew  .Jersey.  The 
only  assets  of  the  defendant  of  any  value  are  sueh  portions  of  said 
$1.. 300.000  of  bonds,  if  any,  as  have  not  heretofore  been  disposed  of. 
and  the  stock  of  the  Bay  State  Gas  Compan,y,  of  Xew  derscy,  which  is 
of  no  value.  Outside  of  its  capital  stock  and  tlu-  priiui|ial  of  its 
$2,000,000  of  income  bonds,  its  liabilities  actually  due  consist  nf  sun- 
dry floating  indebtedness  amounting,  as  your  orator  is  informed  and 
believes,  to  several  liundreds  of  thousands  of  dollars,  and  of  the  accu- 
mulated interest  upon  said  income  bonds  amounting  to  .$420,000.  On 
January  1st,  1897,  the  semi-annual  interest  upon  the  bonds  secured  by 
said  trust  agreements,  amounting  to  at  least  $282,500,  will  l)ecome  due, 
and  the  defendant  will  he  obliged  to  make  a  large  payment  to  tlie  Hay 
State  Gas  Company,  of  Xew  Jersey,  to  cover  the  delicit.  Tlie  defend- 
ant company  is  insolvent.  The  defendant  company  intends  to  use  any 
assets  which  may  still  remain  to  it  for  the  purpose  of  continuing  its 
i;ayments  to  the  Bay  State  Gas  Comi)any.  of  Xew  Jersey,  as  the  same 
become  due.  Tlie  defendant  company  will  not,  so  long  as  it  remains 
in  tlie  control  of  said  Addicks,  take  any  steps  to  avoid  tlie  fraudulent 
contracts,  obligations  and  transfers  hereinbefore  mentioned,  or  to 
recover  back  ahy  of  its  assets  so  wasted  and  misappropriated,  as  afore- 
said. I'nless  restrained  by  this  Court  the-  defendant  tlireatens  and  in- 
tends to  remove  its  assets,  bonds  and  papers  into  another  State  and 
district.  The  amount  due  to  your  orator  from  the  defendant  company, 
and  in  controversy  hereuiuhT.  excdusive  of  interest  and  costs,  exce(>ds 
the  sum  of  $2,000.  Your  orator  did  not  acquire  knowledge  or  notice  of 
the  fraudulent  acts  hereinabove  set  fortli  before  the  first  day  of  Sep- 
tember, ]8!M).  Your  orator  is  witliout  any  adeijuate  relief  at  law.  Your 
orator  offers  to  do  whatever  equity  requires  in  tiie  premises.  Wherefore. 
your  orator   i)rays   as   follows: 

1.  That  a  sulipo'na  may  issue  out  of  this  Honorable  Court,  directed 
to  said  defendant  l'>ay  State  Gas  Company,  re(|uiring  and  cnmmanding 
it  to  appear  in  this  cause  upon  a  day  certain  and  answer  tlie  several 
allegations  in  this  bill  of  complaint  contained,  an  answer  uiuler  natli 
being   iicrehy   exjiressly   waived. 

2.  That  it  may  be  adjudged  and  (h'creed  b\  this  Honorable  Court  that 
the  said  defendant  was,  at  and  before  tlie  time  of  the  liliiig  of  this  bill  of 
complaint,  and  now  is,   insolvent. 

.3.  Tliat  tile  said  defendant  Bay  State  Gas  Company  may  l)e  coin- 
jielled  to  render  a  full,  true  and  perfect  account,  under  the  direction  oi 
this  Ilonoralilc  (  ourt.  of  all  money,  assets  and  property  of  wliatso- 
ever  nature  wliicli  liave  been  received  or  owned  by  it  since  the  date 
of  its  incorjioiation  to  tlie  presi'iit  time  inclusive,  and  of  the  income 
ther<'on.  togetlier  witli  all  payments  and  all  (lis|)osit ions  made  \,y  it  of 
its  moneys,  assets  and  |iio|ierty  of  every  nature  and  desc.'iption  since 
.said  date. 

4.  Tliat     it     nia\-     he    ailjiidged     and    decreed    by    this     lionorahle    (.'ourt 
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(liMt,  but  for  tin-  illcjral  and  Inuidiilfiit  di'^positioii  of  its  as^uts  by  the 
tU'foiidunt.  its  lift  i-anuiij;s  woulil  liavf  Ix'cii  sullicii'iit  io  pay  to  your 
ofMlor  ami  otlu-r  linKlors  of  >:ii(l  iiu'oinc  lioiuU  interest  on  the  incoinc 
liuiuis  lii-KI  I'V  liiiii  ami  tli.ni  a^  at\)n'said.  at  the  rate  of  seven  per 
»viit.  |n-r  anmiiii  from  tlie  first  day  of  May.  1S!):{.  to  the  present  time. 
Mini  tliut  till-  defendant  U'  ordered  to  pay  tlie  same  to  \onr  orator  and 
tln«  otlit-r  iiU'ouu'  bondholders,  and  tliat  its  remainin-  assets  be  divided 
unu>n>;   its  creiliti>rs. 

'i.  That  for  the  purpose  of  preserving  its  assets  of  the  defendant 
from  furliior  misappropriation,  and  for  tiic  purpose  of  reeovering  for 
its  creditors  .ho  far  as  possibh'  sneh  jiortions  of  its  assets  as  have  been 
disposed  of  fraudulently  and  witiiout  eonsideration,  one  or  more  suit- 
able jH'rsons  may  be  ai>[)ointed  interlocutory  reeeixer  or  receivers  of 
the  assets.  etVeets  and  eredits  of  the  defendant,  to  preserve  the  sann- 
imtil  the  linal  decree  iierein.  with  all  the  jiowers  conferred  by  C^hapter 
ISl  of  the  Laws  of  the  State  <«f  Delaware  for  .1S!»1.  and  such  other 
powers  ill  the  premises  as  to  tliis  Honorable  Court  shall  .seem  lit;  and 
that  said  receiver  herein  be  continued  in  the  linal  decree  to  carry  the 
same  into  elTeit. 

G.  That  the  said  defendant  and  its  oilieers.  directors,  a,^ents,  attor- 
neys aJid  servants  may  be  perpetually  enjoined  and  restrained  by  in- 
junction of  this  Honorable  Court  from  stdlinj;,  alienatinji  or  in  any 
numner  disposing  of  any  of  the  prop(!ity,  money.  clio«es  in  action, 
securities,  assets  or  effects  whatsoever  of  the  said  defendant,  or  from 
removing  from  the  District  of  Delaware  or  otherwise  disposing  of  any 
documents,  contracts,  obligations,  records,  books,  accotuits  or  papers 
belonging  to  or  in  the  possession  or  control  of  tlie  said  defendant  or 
its  officers,  directors,  agents,  attorneys  or  servants,  and  that  a  pre- 
liminary injunction  may  issue  out  of  this  Honorable  Court  enjoining 
and  restraining  the  said  defendant,  its  oilieers,  directors,  agents,  at- 
torneys and  servants  in  like  manner  until  tlie  f>irther  order  of  the 
Court. 

7.  That  your  orator  may  have  for  it  other  and  furtlier  remedy  in  the 
premises  as  may  be  just,  including  its  costs. 

And   your   orator   will   ever  iJray,   etc. 

Antiioxy   Higgixs, 
Solicitor    for   Comphiinant, 

Wilmington,    Delaware. 

A.N'THONY    HKiGI.N'S, 

Frkokkkk   E.  Snow, 

ROGQi   FOSTKK. 

Of  CounseL 
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{IDistricf]    Court   of   the    United  States,  District   of  Deleware.) 
William    Buchaxax, 

AGAINST 

Bay    State    Gas    Compaxy. 

State   of   New   York. 

Southern  District  of  New  York,  \.  ss. 

City  and  County  of  New  York, 


William  BrcHANAX,  being  duly  sworn,  says:  I  reside  in  the  City, 
Ck)unty  and  State  of  New  York,  and  I  am  tlie  complainant  lierein.  Each 
and  every  allegation  in  the  foregoing  bill  of  complaint  is  true  to  my 
own  knowledge  except  as  to  tlie  matters  therein  stated  to  lie  alleged 
upon  information  and  belief,  and  as  to  these  matters  I  believe  it  to  be 
true.  I  hereby  incorporate  the  foregoing  bill  into  this  affidavit  and 
refer  to  the  same  witli  the  same  effect  as  if  it  were  herein  repeated 
specifically  and   at  length. 


^worii   to  before  me   tiiis    13tli 

(hiy   of  October,   1896. 
(Notarial    Seal.) 


WlI.I.IAM      l>((  IIAXAN. 

Henry  Higgixs, 

Notary    Public, 

N.    Y.    Co. 


FORM   YII.— FRIKXDT.Y   BILL  FOR   APPOINTMENT   OF   RECEIVER. 

[Re    Metropolitan    Railway    Receivership,    208    U.    S.    90.] 

In  the  IDistrict]  Court  of  the  United  States,  for  the  Southern  District  of 

New   York. 


The  Pennsylvania   Steel  Cojipany  and 
Tut;  Degxon  Contracting  Company. 

Coinphiiiiauts. 

(KJIlillSt 

New  York  City   Railway  Company,   De- 
fendant. 


.In   F.ijuity. 


To  the  .Indues  of  the  [Distriet]  Court  of  the  United  States,  for  the  Southern 
District  of  \ew  York,- 
Your  orators,  'I'he  Pennsylvania  Steel  Company,  a  corporation  duly 
orgiinized  and  exi.sti)ig  under  tiie  laws  of  the  State  of  Pennsylvania,  and 
u  citizen  of  said  State,  and  The  Degnon  Contracting  Company,  a  cor- 
poration <iuly  organized  dnd  existing  under  llie  liiws  of  tlie  State  of 
New  Jersey,  and  a  citizen  of  said  State,  bring  this  their  bill  of  com- 
plaint on  tlieir  belialf  and  on  behalf  of  all  otiier  creditors  of  New 
York  City  IJaiiway  Company,  defi'ndant,  who  may  hereafter  j-iiii  in  the 
prosecution  of  this  suit  against  the  New  York  City  Railway  Company, 
a  corporation  organized  and  existing  under  and  by  virtue  of  the  laws 
of    th<'   Slatr   of    N'.'w    York    and   a  citizen   of   said   State,    resident    in   the 
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SoutluTM    Distrii't    of    Now    Vnik.    an. I    t licniiiMni    ymir    orator    allogos    us 

follows: 

j.',Ksr. —  Tliat  \our  orator,  Tlio  I'dinsv  Uania  Stcil  (  oiniiany.  is  a  cor- 
poration duly  or,iraiii/.tHl  and  <"xistin,ir  niulcr  the  laws  of  tiio  State  of 
IVniisvlvaiiia  and  a  citi/.i-ii  and  resident  of  said  State,  and  your  orator. 
Tlu'  Uf'non  lontraetinfi  (.'onipany  is  a  corporation  diil\  or^^ani/ed  and 
oxistin-:  uniU'r  tin-  laws  of  the  State  of  New  Jersey  and  a  eiti/.en  and 
n^siiKiit  of  said  Stato. 

Sl-xx>M). — On  information  and  i)elief  tliat  tlic  defendant  waa  at  all 
tin-  tinie>  hereinafter  mentioned  and  is  a  corporation,  duly  orjjanized 
and  exist iny  under  and  by  virtiu-  of  the  laws  of  the  State  of  New  York 
and  a  citi/en  of  said  State,  havinj,'  its  principal  ollice  in  the  CMty  of 
New  Vtirk.  and  a  resident  of  tiie  Soutliern  District  of  New  York, 

'riiiKD.— On  infornnition  and  belief  tliat  the  defendant,  New  Y'ork 
ritv  llailwav  (omi'any,  was  orfranized  under  tlie  laws  of  the  State  of 
New  York  on  or  aliout  the  2.)th  day  of  Noveml)er.  liKtl:  that  the  de- 
fendant owns  and  operates  certain  lines  of  street  railway  in  the  15or- 
ou«,'h  of  the  liroiix.  in  the  City  of  New  York,  and  also  is  in  possession 
of  and  is  operating;  as  hereinafter  set  fortli  the  system  of  street  rail- 
ways of  the  .Metri>politan  Street  Eailway  Company  in  said  city;  that 
said  defendant  through  owership  of  capital  stock  also  controls  other 
companies  ownin<r  other  lines  of  street  railway  in  said  city:  that  the 
total  mileage  of  the  system  of  the  defendant,  including  tlie  mileage  of 
leased  lines  and  lines  of  companies  controlled  through  ownership  of 
stock,  is  upwards  of  live  huudred  (500)  miles,  and  said  system  of  the 
defentlant  embraces  practically  the  entire  surface  traction  system  in 
the  Borough  of  Manhattan  aiid  in  the  Borougli  of  Ww  Bronx,  in  said 
City  of  New  York:  that  appurtenant  to  the  railroads  of  said  defendant 
are  various  rights,  easements  and  privileges  growing  out  of  the  same 
and  connected  therewith  and  the  defendant  has  other  franchises  and  ease- 
ments and  holds  vaiualde  contracts,  including  contracts  for  mail  and 
express  service. 

Fourth. — On  information  and  belief,  tliat  the  defendant  is  in  posses- 
sion of  and  operates  the  main  lines  of  its  system  under  a  lease  bearing 
date  of  the  21.st  day  of  March,  lOOi.  nuide  to  it  by  said  :\Ietropolitan  Street 
liiiilway  Company,  by  which  .said  lease  said  lessor  leased  to  the  de- 
fendant the  entire  system  of  the  lessor  then  owned  or  thereafter  to  be 
acquire<l  l)y  said  lessor  during  the  term  of  said  lease,  for  the  term  of 
nine  hundred  and  ninety-nine  years  from  the  date  of  said  lease;  that 
the  system  of  said  lessor  so  leased  to  tlie  defendant  embraced  not  only 
the  lines  owned  by  said  Metropolitan  Street  Bailway  (.'ompany,  but 
also  all  lines  leased  to  said  lessor,  embracing  among  others  the  lines 
of  the  Third  Avenue  Railroad  Company,  which,  including  as  well  all 
lines  at  the  time  owned  as  all  subsequent  additions,  said  Third  Avenue 
Bailroad  Company,  by  indenture  of  lease,  jjcaring  date  the  13th  day 
of  April,  l!tO(i.  had  d<-mi.sed  to  said  Metropolitan  Street  Railway  Com- 
pany for  the  term  of  nine  hundi'ed  and  ninety-nine  years  from  the  date  of 
said  indenture  of  lease;  that  in  addition  to  said  lines  of  said  Third 
Avenue   Railroad  Company,   said   lease   made   by   the   Metropolitan    Street 
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Railway  Company  to  the  defendant  embraces  the  lines  of  the  following 
companies  theretofore  leased  to  said  Metropolitan  Street  Railway  Com- 
pany or  its  predecessors,  by  various   indentures  of  lease: 

[Next  followed  description] 
and  that  by  said  lease,  made  by  said  ^letropolitan  Street  Railway  Com- 
pany to  the  defendant,  it  is  among  other  things  provided  that  in  case 
the  "defendant,  said  lessee,  shall  fail  to  pay  the  rent  provided  for  in 
said  lease  as  the  same  should  accrue,  and  any  sucii  default  should  con- 
tinue for  the  period  of  Iwelvv  months  after  written  demand,  and  notice, 
the   leasehold   estate   thereby    created    migl.t    at    the   option    of   saul   lessor 

be  terminated. 

iriFTH— On  information  and  belief,  that  said  defendant  has  an  au- 
thorized capital  stock  of  Twenty  million  dollars,  of  winch  there  has 
been  issued  and  is  outstanding  stock  to  the  amount  ot  Ih.rtccn  mil- 
lion dollars;  that  the  lines  of  railway  owned  by  said  (l^t.^iulant  are  not 
subject  to  mortgage,  but  the  lines  embraced  in  its  sn  stem  are  subject 
to  the  following  mortgage  indebtedness,  which  is  now  outstanding,  the 
refuiulin-  mort^ag.-  of  said  Metropolitan  Street  Railway  Company  being, 
and  being  expressed  to  be,  subject  to  said  lease  of  February  14,  1902, 
made  bv   said  last  named  Railway   Company   to  the   defendant: 

Tluit'vour  orators  are  informed  and  believ.-  that  failure  to  meet  the 
interest 'on  such  mort-age  indebtedness,  as  such  interest  matures,  will 
operate  also  as  a  default  under  the  mortgage  securing  the  indebtedness 
the  interest  on  which  shall  so  become   in  dc^fault.  and   r.'iuhr   such   niori- 

gao^e  enforceable. 

Sixth.— On  information  and  belief  that  the  defendant,  since  entering 
into  possession  as  aforesaid  under  said  lease  from  said  Metropolitan 
Street  Railway  C^ompany,  has  operated  all  the  lines  owned  and  leased 
by  it  as  parts  of  a  single  system,  constituting  routes  over  different  Imes 
or  parts  of  lines,  connecting  separated  lines  over  parts  of  intermediate 
leasecL  lines  or  lines  of  controlled  companies,  interchanging  eciuiiun.'ut 
among  the  various  lines  and  furnishing  equipment  as  might  be  re- 
quired to  meet  from  time  to  time  the  varying  requirements  of  partic- 
ular lines,  supplying  power  and  using  power  houses,  car  barns  and 
stations  as  seemed  best  for  the  elV(>ctive  and  (-conomical  operation  of 
the  system  as  a  whole,  and  also  establishing  a  system  of  transfers  be- 
tween various  lines  and  routes;  that  the  defendant  owns  equipment. 
to  a  substantial  amount,  wliicli  has  been  used  over  the  system  as  vary- 
ing requirements  of  operation  miul.'  necessary,  without  assignment  to 
anv  particular  line  or  lines;  and  your  orators  are  infornu-d  and  believe 
that  manv  of  the  leased  lines  in  defendant's  system  are  without  adeciuate 
equipment    of    their    own:    and    your    orators    are    further    informed    aiul 

believe  tluit   i anv  cases  the  motive  i)ow.r  < mployed  on  leased   lines  or 

lines  of  controlled  companies  has  been  ciianged  to  -leetricity  without 
supplying  said  lines  with  independent  power  houses  or  other  indepeiuh-nl 
sources  of  supply  of  power,  leaving  such  lines  dependent  for  power  on 
other  lines  of  the  system. 

Skvknth.— Your   orator    l  he    Pennsylvania    St.-(d    ('(mipany    alleges    posi- 
tiv.dy   and    your    orator    The    Degnon    (  ontracting    Company    on    informa- 


'J«;22  AlM'KNniX. 

tion  nnil  boliof  that  tlif  ilcfcii.laiit  is  iiuli-litcd  to  vour  orator  Tlie  Pcnn- 
svl\ania  St»M'l  t'oiupaiiy  in  the  sum  of  TliirtA-Hix  tliousand  eight  hwndrod 
an.I  thirty-ont'  ami  .'^S/lOO  doHara  ($;Ui.8:n.:}S)  for  rails  and  track  material 
I'lirnislifd  and  snppliod  by  your  orator  The  Ponnsylvania  Steel  Comjiany 
to  till"  dofondant.  at  the  ri'qiu'st  of  t!n>  defendant,  and  for  wiiieli  the 
dofi'iidant  a>;ri-od  to  pay  ymir  orator  Tlu'  IVnnsylvania  Stool  C'oiiii)any 
said  sum  of  Thirty-six  tliousand  oijjht  linndrod  and  thirty-one  and  ;?S/100 
dollars  (!«:?(!. S:{ I. ."iS)  and  payment  of  said  sum  has  boon  duly  domaiulcd 
by  your  oratoi  Tlio  Pennsylvania  Stool  Company  from  tlio  dofi-ndant  and 
|>aynuMit  thoroof  refused  and  tho  sanu-  is  now  wholly  duo  and  unpaid; 
that  said  rails  and  traok  material  wore  so  supplied  to  tho  defendant  for 
tho  purposes  of  the  operation  of  its  street  railway  system  and  to  enable 
tho  defendant  to  comply  with  and  fulfill  the  duty  towards  tlie  public 
which  the  defendant  as  well  as  the  respective  lessors  of  the  defendant, 
owed  to  tho  j)ultlie.  and  to  diseluujfe  its  and  their  obligations  respectively 
uiulor  tlio  franciiises  for  the  operation  of  their  respective  lines,  and  were 
used  for  the  purposes  aforesaid;  that  your  orator  Tho  Dognon  Contract- 
ing Company  alleges  positively,  and  your  orator  The  Pennsylvania  Steel 
Comjiany  on  information  and  belief,  that  the  defendant  is  indebted  to 
your  orator  The  Degnon  Contracting  Company  in  the  sum  of  Eleven 
thousand  one  hundred  and  seventy-three  dollars  and  twenty-seven  cents 
($11,173.27)  for  work  and  labor  done  for  the  defendant  at  the  request 
of  the  defendant,  for  which  the  defendant  agreed  to  pay  your  orator  The 
Degnon  Contracting  Company  said  sum  of  $11,173.27  and  tliat  payment 
of  said  sum  has  boon  duly  demanded  by  your  said  orator  from  tlie  de- 
fendant and  payment  thereof  refused  and  the  same  is  now  wiiolly  due 
and   unpaid. 

Eighth. — That  your  orators  are  informed  and  believe  that  since  enter- 
ing into  possession  of  the  promises  demised  under  said  lease  made  by 
said  Metropolitan  Street  Railway  Company,  the  defendant  has  expended 
large  sums,  aggregating  more  than  Twenty  million  dollars,  in  making 
extensions,  improvements  and  additions,  and  other  capital  expenditures, 
to  and  upon  lines  of  its  system  including  its  leased  lines  and  lines 
of  controlled  companies,  and  has  so  expended  large  amounts  in  the  elec- 
trification of  various  lines  theretofore  operated  by  horses,  and  that  said 
expenditure  has  greatly  benefited  such  lines  of  railroad  and  enlianced 
the  value  of  said  leased  projiorties,  and  properties  of  controlled  com- 
panies; but  that  the  expenditures  required  for  that  purpose  have  ex- 
ceeded the  resources  of  the  defendant ;  that  the  defendant  has  recently 
entered  into  contracts  for  electrification,  wliich  are  now  in  course  of 
performance;  that  the  ultimate  liability  of  the  defendant  under  such 
contracts  is  upwards  of  Four  million  dollars;  that  tiie  defendant  is  and 
will  be  unable  to  meet  such  liability,  and  tliat  notwithstanding  large 
amounts  have  been  expended  in  the  purchase  of  materials  and  other- 
wise in  connection  with  such  oloctrification,  such  woik  must  1)0  sus- 
pended, thereby  causing  heavy  loss  to  the  defendant  and  subjecting  tlie 
defendant  to  heavy  liabilities;  that  the  defendant  has  been  required  and 
will  be  required  to  make  large  expenditures  for  the  maintenance  and 
repair  of  its  system  and  among  other  things   has  entered  into  contracts 
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for  new  equipment  to  replace  equipment  destroyed,  or  otherwise  requisite 
for  the  operation  of  its  system;  tliat  said  equipment  will  shortly  be 
deliverable  and  that  the  defendant  will  be  unable  to  pay  therefor,  although 
immediately  necessary  for  the  operation  of  its  lines;  that  in  the  course 
of  the  operation  of  its  lines,  num^erous  accidents  have  occurred,  in  respect 
of  which  suits  have  been  brought  and  are  iiow  pending,  and  that  said 
suits  to  the  number  of  several  thousand  are  now  upon  the  calendars  of  tlie 
courts  awaiting  trial,  and  that  the  defendant  will  be  witliout  means  to 
meet  judgments  recovered   in  said  suits. 

Ninth. — That  your  orators  are  informed  by  the  ofliceis  of  the  defendant 
and    believe    that     the    defendant     has    outstanding    floating     indebtedness 
for  materials,  equipment,   ta\e>  and   supplies   furnished,   to  tlie   amount   of 
upwards   of  Two  million   dollars;    that   said    floating   indebtedness    is   now 
overdue;    that   the    defendant    is    unable    to   pay    the    sanu'.    and    tlia*    tlie 
holders    thereof    are    pressing    for    payment    thereof,    that    the    defendant 
also  has  outstanding  obligations  to  the  amount  of  several  million  dollars, 
the    payment    of    whieh    is    secured    by    obligations    of    various    eompanies 
controlled  by   tlie  defendant   or   owning  leased    lines   embraced    in    the   de- 
fendant's system:   that  said  obligations   are   payable  on   demand  and  that 
the  defendant  is  without  means  to  pay  such  obligations,  or  luider  existing 
financial    conditions    to    ettect    new    loans    against    sucli    coUateral    and    is 
without    other    eullateral    available    for    sueh    purpose.       Your    orators    are 
informed    and    believe    that    the    defendant    has    no    means    at    liand    with 
which  to  meet  its  immediate  pressing  needs  in  ojjerating   its  system;  that 
many   of  the  creditors   to  whom  the   defendant   is  liable  are   pressing   tlie 
defendant  for    immediate   payment,   and  that   some   of   said   creditors   may 
bring  suits  in  respect  of  their  said  claims,  and  may  levy  execution  on  the 
lines  of  railroad  owned  by  tlie  defendant  and  on  the  material  supplies  and 
other  property  of  the  defendant   on   liand  and   kept   by   tlie   defendant   for 
necessary   use   in  operating   said  railway  system,   and  your   orators   allege 
that  tlK-re  is  grave  danger  that  the  lines  of  the  defendant  may  no  longer 
be  operated  in  a  single;  system,  but  the  various  lines  which  are  now  owned 
or  controlled  or  leased  by  the  defendant   may   l)e  broken   up  and   be  st  jja- 
rately  operated;    that  there    is    likewise  grave   danger   that    suits    may    lie 
instituted   against   the  defendant   in    respect    to   the   claims   above    stated; 
and    that    it    is    essential    to    the    interest    of    the    defendant    and    to    tlie 
interest  of  the   public  and   to  your   cnators   that   the   property   of  the   de- 
fendant .should  not  be  sacrificed;   that  the  position  of  tlie  defendant  is  the 
more  acute  by  reason  of  the  depressed   financial   situation:    tliat  tlie  gross 
income    of    the   system    decreased    during    tlie    hist    fiscal    year    about    Six 
liundied    thousand    dollars,    wliile    the    expenses    of    operation    and    main- 
tenance increased  about  the  same  amount,  an  aggregate  ditVerence  of  about 
One   million    two   hundred    tlionsiiiid    ilollars;    that    the   elaims    for    special 
francliise    taxes    which    are    now     in     litigation,    amount     to    over    Three 
million  dollars,  and  the  Comptroller  of  the  Oity  of  New   York    is  pressing 
for  the  payment  of  these  taxes,  and    tliaf    the  defendant   has  not  suflicient 
credit  to  obtain  tiie  funds  reqiiireil  f..r  the  nperation  of  its  iiroiierties. 

Tkntii. — And    voiir   orators    allege,    on    information    and    belief,    tliat    the 
onlv    means    wliereliy    tin-    defendant    <'an    i t     its    objigaticms    under    said 
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U'Hjtf  from  Siiid  Mel  ropolitan  Stn-ct  Railway  Coiiiinuiy  and  pay  'ts 
ll.'atin};  iiui«'l>t<HlnoAa  ami  ilisohnrj?i'  its  ciiircnt  olili<;a(ions.  is  by  the 
i*uiitiiuuHl  iiuiintonaiu-c  ami  o|U'iiitii)ii  of  said  sy-tcin  as  a  whole  by  an 
iiniiitiMi-U)>t(Hi  use  thfirof:  tiiat  any  suits  upon  nr  process  a<];aiiist  its 
properties  or  its  revenues  wtiuld  seriously  embarrass  and  erippb'  it,  and 
iliiniiiisli.  if  not  destroy,  its  power  sueeessfully  to  operate  said  system, 
in  the  exercise  of  its  franeliises;  that  said  system,  to>,'etiier  with  all  its 
appurtenanees.  rollina;  stoek  and  other  property  eonnected  tlierewitii  are 
now  in  a  rea.somibly  j;ood  state  and  eoi\dition;  that  the  railroads  oi)erated 
hv  the  defendants  are  so  numerous  and  extensive  as  to  constitute  prac- 
tieally  the  ei\tire  street  surface  railroad  system  in  the  County  of  New 
York;  that  durinj,'  the  last  year  the  lines  owned  or  leased  by  the  defendant 
earried  alunit  four  hundred  million  passenfjors.  and  the  average  number 
of  persons  employeil  by  the  d(>fen(Iaiit  and  its  various  controlled  and 
allied  corporations  will  exceed  six  thousand;  that  it  is  of  vitaL  importance 
to  the  j)eoi)le  of  said  County  of  New  York  that  said  system  shall  continue 
to  be  operated  as  a  whole,  and  to  this  end  it  is  of  like  inportance  that 
said  system  shall  be  preserved;  that  notwithstanding  the  fact  that  every 
effort  has  been  nuide  to  provide  funds  for  the  jmymcnt  of  the  indebtedness 
of  the  defendant,  or  for  the  extension  of  the  time  of  payment  thereof,  such 
efforts  Iiave  jjroved  unsuccessful;  that  unless  some  definite  action  is  taken 
on  behalf  of  all  the  creditors  so  that  the  operation  of  defendant's  system 
may  be  kept  intact,  great  and  severe  loss  will  be  inflicted  on  all  creditors: 
that  the  credit  of  the  defendant  has  been  seriously  impaired;  that  it  has 
not  money-  to  pay  the  debts  which  have  matured,  and  has  no  reasonable 
hope  of  finding  assistance  from  any  quarter  to  enable  it  to  do  so,  and 
that  the  defendant  is   insolvent. 

Your  orators  believe  unless  the  Court,  in  view  of  the  facts  above  set 
forth,  shall  take  said  system  of  tlie  defendant  into  judicial  custody  for 
the  protection  of  every  interest  therein,  that  immediately  upon  default, 
individual  creditors  will  assert  their  rights  and  remedies  in  different 
Courts;  that  the  result  will  be  a  multiplicity  of  suits  and  a  race  of  dili- 
gence; that  fittempts  will  be  made  to  secure  judgments  ami  priorities; 
that  levies  will  be  made  upon  cars,  rolling  stock,  material  and  supplies 
indispensable  to  the  operation  of  the  system,  which  will  greatly  inter- 
fere with,  and  ultimately  prevent  defendant  from,  the  proper  perfor- 
mance of  its  duties  as  a  common  carrier,  and  of  its  mail  and  express 
contracts,  and  will  .seriously  diminish  its  earnings;  that  it  will  be  im- 
possible to  operate  the  system  as  a  whole,  and  the  system  of  transfers 
among  the  lines  in  said  system  will  be  broken  up,  to  the  serious  incon- 
venience of  tlie  public,  and  a  most  important  and  valuable  property  dis- 
membered, which  might  be  preserved  by  adequate  judicial  jirotection  in 
this  Court. 

And  your  oratons  allege  that  an  attempt  by  your  orators  to  enforce 
at  law  their  claims  as  general  creditors  would  ])recipitat('  similar  action 
on  the  part  of  other  creditors,  and  this  in  turn  would  lead  to  wasteful 
strife  and  controversy,  which  your  orators  believe  can  be  avoidf'd,  and  the 
property  preserved  for  equitable  distribution  among  those  entitled  thereto. 
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only  by  the  intervention  of  a  Court  of  equity  and  the  granting  of  equitable 
relief,  including  tlie  appointment  of  a  Receiver. 

Eleventh — -That  under  these  circumstances  the  interference  of  a  Court 
of  equity  for  the  protection  of  your  orators'  rights,  is  imperatively  re- 
quired, and  especially  for  the  timely  appointment  of  a  Receiver  to  take 
cliarge  of  and  preserve  tlie  property  of  the  defendant,  continue  the  operation 
of  its  system  for  the  accommodation  of  the  public,  and  collect  and  receive 
and  properly  api)ropriate  the  income  thereof  until  tlie  final  decree  of  the 
Court  in  the   piemises. 

Twelfth — -That  tliis  is  a  civil  suit  in  the  nature  of  a  claim  in  equity, 
and  the  matter  in  dispute  exceeds,  exclusive  of  interest  and  costs,  the  sum 
of   Five   thousand  dollars. 

Thirteenth — Inasmucli,  therefore,  as  your  orators  have  no  adequate 
remedy  at  law  for  their  aforesaid  grievances,  and  can  have  relief  only  in 
equity,  your  orators  file  this  bill  of  complaint  in  behalf  of  themselves  and 
otiier  creditors  of  the  defendant,  wiio  may  come  in  and  contribute  to  tlie 
expense  tliereof,  and  pray  for  equitable  relief,  as  follows: 

1. — That  the  rigiits  of  your  orators  and  all  the  other  creditors  of  the 
defendant  may  be  ascertained  and  decreed,  and  that  the  Court  will  fully 
administer  tiie  fund  in  which  your  orators  are  interested,  constituting 
the  entire  railroad  .system  and  other  as.sets  of  the  defendant,  and  will 
for  such  purpose  marshal  all  the  assets  of  the  defendant  and  ascertain 
the  several  and  respective  liens  and  priorities  existing  thereon,  and  en- 
force and  decree  the  rights,  liens  and  equities  of  the  creditors  of  the 
defendant,  as  the  same  may  be  (inally  ascertained  and  decreed  by  the 
Court  upon  respective  interventions  or  applications  of  each  and  every 
sucli  creditor  or  lienor  in  and  to  each  and  every  portion  of  the  assets 
and  property  of  the  defendant. 

2. — That  for  the  purpose  of  jireserving  the  unity  of  the  system  of  the 
defendant  as  it  has  been  maintained  and  operated,  a  Receiver  may  be 
appointed  for  the  defendant  and  of  all  tlie  property  of  the  defendant, 
real,  personal  and  mixed,  of  wliatsoever  kind  and  description  and  where- 
soever situated,  including  all  railroads  owned,  leased  or  operated,  tracks 
and  terminal  facilities,  rolling  stock,  franchises,  leases,  rights  and  jjrop- 
i-rties  with  full  |)ower  to  sue  for,  collect,  receive  and  take  into  his  pos- 
session, goods,  chattels,  rights,  credits,  moneys,  effects,  lands,  tene- 
ments, books,  papers  and  property  of  every  description  of  the  defend- 
ant, and  with  all  the  incidental  powers  ordinarilj'  vested  in  Receivers  in 
like  cases,  and  with  full  ])ower  and  authority  to  run  and  operate  sucli 
railroads,  estates  and  property,  and  to  collect  and  receive  all  rents, 
issues,  profits  and  income  thereof,  and  to  apply  the  said  income  and 
receipts  tliereof  under  the  orders  oi-  decrees  of  the  Court,  for  such  period 
as  the  Court  shall  order,  to  protect  and  preserve  the  corporate  franchises, 
lirivih';:cs  and  property,  and  to  [jreserve  the  corporate  existence  of  the 
defendant  and  to  protect  and  preserve  tlie  said  railroads,  estates  ami 
property,  real  and  personal,  from  being  sacrilired  imder  any  proceedings 
wliicli  can  or  may  be  taken,  liable  to  |)rejudice  or  sacrilice  (he  same 
and  to  do  any  and  all  acts  which  may  be  necessary  to  preserve  vahialile 
riglits  and  fianelii.-es  of  the  defendant,  oi'  otherwise  requisite  oi'  pr(q)er. 
Fed.    i'rae.  \ol.    III.      1(1.-). 
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3.— Thut  tomi»orarily  niul  luMuliii-,'  tliis  suit,  an  iiijunotion  may  issue 
ji-itiinsl  tlu'  ili-l»'n.laiit  iuul  all  ihtsoiis  rlaiininji  and  actin-  l.y,  tliroufih 
or  uiuliT  it.  aiul  all  oliior  jhtsohs.  to  restrain  tii<'ni  trom  intcrl'orin}; 
with  suiil  luvfivor  takiii;,'  iHKssi'ssiun  of  said  i)io|.kTt\ .  and  that  your 
orators  may  liavi-  smli  furtlu-r  n-iii-f  in  tlio  pii'miscs  as  the  nature  ot 
the  i-ase  may   ri'«iuiro  and  as  may  la-  a^Mi'Lable  to  I'ljuity. 

4. — 'I'liat  till"  dffiMulants  In-  requirod  to  answor  all  and  siii-;ular  the 
inatt<'r.s  abovi-  stated. 

5. — That  a  writ  of  s\ilii)(i'na  nniy  be  ^n-anted  to  your  orators  to  be  di- 
r«H«toil  to  tlu-  defendant,  thereby  retiuirinj,'  the  defendant  iiersoually  to 
appear  on  a  eertaiii  day  before  the  (.  ourt  and  tlien  and  tliere  full,  true, 
direot  and  porfeet  answer  nuiUe  to  all  and  siiijjrular  the  premises  ( i)ut 
not  under  oath,  whieh  is  hereby  expressly  waived),  and  further  to  per- 
form and  abide  by  sueli  further  order,  direction  or  decree  therefor,  as 
to  the  Court  shall  seem  meet. 

6. — That  your  orators  have  sueh  further  and  other  relief  as  the  Court 
may  deem   proper  and  equitable. 

And  your  orators  will  ever  pray,  etc. 

(Sgd.)    Byrne  &  Cutcheon, 

Solicitors  for  Complainants. 
<Sgd.)    JAME.S  Byrne, 

Of  Counsel. 

St.vtk  ok  New  York,  1 

County   of   New   York.  Iss. 

Southern    District    of    Xew    York. J 

,JoH.N  \'.  W.  Eeynders,  being  duly  sworn,  deposes  and  says  that  he  is 
the  Vice-President  of  The  Penn.sylvania  Steel  Company,  one  of  the  com- 
plainants above  named;  that  he  has  read  the  foregoing  bill  of  complaint 
and  knows  the  contents  thereof  and  that  the  .same  is  true  of  his  own 
knowledge  except  as  to  the  matters  therein  stated  to  be  alleged  on  informa- 
tion and  belief  and  as  to  tliose  matters  he  believes  it  to  be  true. 

(Sgd.)     John  V.  W.  Reyndebs. 
Sworn    to    before    me    this    24tli    1 

day    of    September,    1007.  1 

(Sgd.)        KUMUND     KlHBY, 

[Seal.]  Notary  Public, 

New   York   County, 

New   Y'ork. 


State  of  New  York, 

County  of  New  York, 

Southern    District    of    New    York. 


Us. 


Nathaniel  J.  IIaywooij,  being  duly  sworn,  deposes  and  says  that  he  is 
the  Secretary  of  DegiU)n  Contracting  C'onijtaMy.  one  of  tlie  complainants 
above  named;  that  he  has  read  the  foregoing  bill  of  comjilaint  and  knows 
the  contents  tiiereof  and  that  the  same  is  true  of  his  own  knowledge  except 
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lis  to  the  matters  therein  stated  to  be  alleged  on  information   and  belief 
and  as  to  those  matters  he  believes  it  to  be  tnie. 

(Sgd.)     Nathaniel   J.    Haywood. 
Sworn    to    before    me    this    •24th    | 
day    of    September.    1907.  ( 

(Sgd.)     Edmund    Kirby, 
[Seal.]  Notary  Public, 

New   York   County, 

New  York. 

FORM  VIII.— RILL  IN  EQUITY  FOR  THE  APPOINTMENT  OF  ANCIL- 
LARY RECEIVER. 

To  the  Honorable  Judges  of  the  [District]  Court  of  the  United  States  for 
the  Southern  District  of  Xeiv  York: 

Ridgway  Rowker,  of  Camden,  in  the  State  of  New  Jersey,  who  is  a 
citizen  of  said  State  of  New  Jersey,  brings  this  his  bill  against  Haight  & 
Freese  Company,  which  is  a  corporation  incorporated  under  the  law.s 
of  the  State  of  New  Y'ork.  and  which  is  a  citizen  of  and  resident  and 
doing  busincs.s  in  the  City.  County  and  State  of  New  Y'ork,  and  having 
its  principal  place  of  business  at  No.  o;i  IJroadway,  Borough  of  Man- 
hattan, County  and  City  of  New  York,  and  against  the  Seaboard  Na- 
tional Ijank  organized  under  tlie  laws  of  the  United  States,  and  having 
its  principal  place  of  business  in  the  City,  County  and  State  of  New  York, 
and  against  the  Colsolidated  National  Bank,  wliicli  is  a  national  bank 
organized  under  the  laws  of  the  United  States,  and  having  its  principal 
])lace  of  business  in  the  City,  County  and  State  of  New  York,  and  the 
Produce  Exchange  Safe  Deposit  and  Storage  Coni])any,  which  is  a  corpora- 
tion incorporated  under  the  laws  of  the  State  of  New  York,  and  having  its 
principal  place  of  business  in  the  City,  County  and  State  of  New  York, 
and  John  Doe  and  Richard  Roe,  who  are  citizens  of  the  City,  County  and 
State  of  New  York,  whose  names  are  fictitious,  the  true  names  of  the  de- 
fendants Doe  and  Roe  being  unknown  to  your  orator. 

And  thereupon  your  orator  complains  and  says  that  he  brings  this 
bill  as  a  creditor  of  the  said  defendant,  Haight  tt  Freese  Company,  on 
Ilia  own  account  and  on  belialf  of  all  such  other  creditors  as  may  choose 
to  join  therein,  and  contribute  to  the  expense  of  this  action;  that  the  said 
defendant,  Haight  &  Freese  Company,  pretended,  has  pretended  and  pre- 
tends to  carry  on  the  business  of  buying  and  selling  stocks,  bonds,  securi- 
ties and  conuuodities  as  brokei's  upon  commission,  and  to  execute  orders 
for  the  purchase  and  sale  of  such  stocks,  bonds  and  securities;  that  with 
the  purpose  of  deceiving  and  defrauding  such  persons  as  may  be  induced 
to  deal  witii  it,  the  .said  defendant  has  organized  oflices  to  carry  on  such 
pretended  business  in  the  cities  of  New  York,  Boston  and  Philadelphia, 
with  branch  ollices  and  connections  elsewhere:  that  the  said  defendant, 
although  authorized  by  its  charter  to  buy  and  sell  stocks,  bonds,  securities 
and  commodities  upon  commission,  in  reality  executes  no  onicrs  for  the 
pjirchase  or  sale  of  tiie  same,  except  wiien  it  becomes  necessary  to  do  so 
for  the  purpose  of  covering  up  and  concealing  the  real  nature  of  its  busi- 
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noss.  wliioli  is  in  sulistaiur  Iti  lU'ct'i't  ;ill  Mnl.Ts  for  tlio  jimi'liaso  and  sahi 
.if  any  stocks,  bojuls,  i-oiimuulltii's  ami  M'ltiritio  wliiili  inav  lie  uivcii  to  it  a' 
tho  iimrkft  prii'cs,  ami  liy  iiuliU'inj;'  its  cnst<iiiifi>  to  cxci  iilr  imwiis  ol 
attt>inrv  or  otlu-r  autliority  for  tin-  i»nri-liasi-  and  >alc  of  tin-  .saiiu'.  and 
l>_v  porniittini,'  and  inducinjr  rustonn'rs  to  trade  upon  \cr\  slijrlit  inarf>;ins, 
to  takf  advantaiif  of  market  Ihntnations  in  smii  a  way  tiiat  tiic  aiconnt 
of  oai'h  oiistonior  nniy  bo  |irit(  .uUhI  ami  ri'prcsontcd  to  liavi-  bvvw  sold  out 
at  priivs  sliowin-jf  losses  to  sueli  eustonu-rs.  That  in  imrsuanee  of  the 
aforesaid  fraudulent  selieme.  said  defendant  eliarjifcs  its  custouuM-s  eoni- 
Miissions  for  tiie  pretended  exeeution  ol  their  orders  of  piirehax'  and  sim- 
ilar etiinmissions  for  |)reteniled  exee\ition  of  orders  of  sale,  and  interest 
eoinputed  upon  the  dill'erenee  between  the  amount  paid  by  sui-ii  lustomers 
as  inarjiins  anil  the  whole  market  value  of  the  securities  supposed  to  have 
liot'u  pureliasoci  as  aforesaid,  and  upon  tictitious  loans  ami  balances,  so 
that  the  interest  so  eharged  amounts  to  a  very  larjje  sum:  that  for  the 
purpose  of  earryin<i'  on  the  saiil  pretended  Imsiness  th(>  detentlatit  has  a 
special   f(Uin   of  contrait   with    its   eusti)me]'s   which    is   as   folbiws: 

"When  stocks  are  pui'chascd  this  order  imiy  i)e  executed  in  any  city  or 
place,  whether  on  any  exchange  through  a  member  thereof  and  subject 
to  its  customs  and  rules,  or  by  juivate  purthase.  as  Ifaight  &  Freese 
I'ompany  may  elect:  and  any  other  client  of  llaij;ht  A  Freeze  Company 
may  be  the  seller.  But  llaij;ht  &  Freese  Comi)any  is  not  to  be  oblifred  to 
disclose  the  name  of  any  client  in  any  event.  The  |)urchase  may  be  made 
Delivery  on  purchaser's  demand.  Haijrht  &  Freese  Company  may  pledge 
for  any  anmunt  the  securities,  when  bought,  mingled  with  tin;  securities 
of  other  customers  or  of  brokers  themselves,  and  may  loan  any  stock,  giv- 
ing borrowers  the  right  to  sell  and  to  return  ditrerent  certiticates,  and  may. 
without  any  demand  of,  or  notice  to  me  whatever,  and  on  any  exchange, 
or  by  private  sale,  close  out  all  transactions  on  margin:  (1)  as  to 
securities,  whenevei-  margin  is  less  than  one-half  of  one  per  cent  of  the 
aggregate  of  the  par  value  of  all  the  securities  being  carried  for  me  on 
margin,  and  (2)  as  to  commodities  Avhenever  margin  is  exhausted.  .\li 
orders  to  buy,  hereafter  or  heretofore  given,  are  to  be  considered  as  sub- 
ject to  the  above  unless  otherwise  expressly  stipulated  therein." 

And  Avhen  stocks  are  sold,  as  follows: 

"This  order  may  be  executed  in  any  city  or  i)lace.  either  on  any  ex- 
cliange  through  a  member  thereof  and  subject  to  its  customs  and  rules. 
or  by  private  sale,  as  Haight  &  Freese  Comjiany  may  elect,  and  any  othei- 
client  of  Ilaight  &  l-'reese  Comj)any  may  be  the  buyer.  But  llaight  & 
Freese  Company  is  not  to  be  obliged  to  disclose  the  name  of  any  client 
in  any  event.  ITaight  &  Fr.eese  Company  may.  without  any  demand  of. 
or  notice  to  me  whatever,  and  on  any  exchange,  or  by  i)rivate  purchase. 
close  out  all  transactions  on  margin:  (1)  as  to  secuiities.  whenever  mar- 
gin is  less  than  one-half  of  one  pei'  cent  of  the  aggregate  of  the  [)ar  value 
of  all  the  securities  being  carried  by  me  on  margin,  and  (2)  as  to  com- 
modities whenever  margin  is  exhausted.  All  orders  to  sell  hereafter  or 
heretofore  given,  are  to  be  considered  as  suliject  to  the  above  unless  other- 
wise expressly  stipulated   therein." 
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That  if  the  account  of  any  cu.stonifrs  dcalinj,'  with  said  defendant  is 
not  closed  out  so  as  to  show  a  loss,  or  if  the  result  of  the  double  charj>os 
for  commissions  and  the  interest  charged  upon  fictitious  loans  and  bal- 
ances as  aforesaid,  does  not  exceed  any  a}>))arent  profit  made  by  sucli 
customer,  he  is  induced  to  continue  his  trading  until  the  account  shows 
a  loss,  or  until  the  same  has  been  closed  out  for  lack  of  sudicient  mar- 
gin: l)ut  in  fact  no  business  is  transacted,  and  all  transactions  are  entirely 
lictitious  and  fraudulent  as  against  its  customers. 

That  your  orator  on  or  about  tlic  2(ttli  day  ikf  duly.  1903,  intending  to 
become  a  customer  of  the  said  defendant  corporation.  Haigbt  &  Freese 
Company,  and  intending  to  make  investments  in  the  purchase  and  sale  of 
stocks,  bonds  and  commodities  through  said  defendant,  went  to  the  ollicc 
maintained  liy  it  at  Philadelphia,  in  the  State  of  Pennsylvania,  and  was  . 
induced  by  the  defendant  to  execute  a  power  of  attorney  and  deposit  the 
same  with  it,  and  at  or  about  the  same  time  to  deposit  the  sum  of  One 
Hundred  and  Fifty  Dollars  ($150).  and  subsequently,  and  from  time  to 
time  thereafter  your  orator  did  deposit  other  sums  of  money  amounting 
in  all  to  the  sum  of  Tliree  Tllou^^and.  three  hundred  and  lifty  dollars 
(.$3.:i.')()).  That  at  or  about  the  same  time  one  Daniels  in  the  oilice  of 
the  defendant  was  introduced  to  your  orator  by  the  defendant's  manager 
and  director,  one  George  G.  Turner,  and  your  orator  was  induced  by  him 
to  execute  tlie  said  power  of  attorney  ,in  such  manner  as  to  give  the  said 
])aniels  authority  to  give  orders  for  the  purchase  and  sale  of  your  orator's 
account,  and  e.xercise  generally  liis  discretion  therein;  and  on  or  about 
the  1st  day  of  October,  1903,  your  orator  was  informed  by  tlie  defendant 
corporation  that  it  had  clo.sed  out  your  orator's  account  (ui  account  of 
the  slump  in  the  prices  of  stocks;  tliat  your  orator  protested  against  said 
action,  and  thereafter  was  informed  by  said  defen(hint  that  it  would  rein- 
state your  orator  on  its  books,  but  on  or  about  tlie  1st  day  of  Jan\iary. 
1904,  vonr  orator  was  again  informed  by  defendant  that  his  account  had 
])een  close<J  out  witli  the  excejition  of  about  Forty  Dollars  ($40)  on  account 
of  the  fluctuations  in  the  market  jirices  of  the  stocks  in  wiiich  he  supjjosed 
he  was  dealing,  'lliat  the  jiower  of  attorney  was  given  to  autliori/.e  de- 
fendant corporation  and  the  said  Daniels  to  exercise  their  discretion  in 
regard  to  the  i)uying  and  selling  of  stocks,  securities  and  commodities, 
ami  tliat  your  orator  supposed  that  such  discretion  was  being  honestly 
exercised,  and  tliat  actual  piircliascs  and  sales  were  being  nuide  in  your 
orator's  account;  that  your  orator  \va?^  ignorant  of  the  practice  of  the  de- 
fendant to  charge  doui)le  commissions  and  the  interest  comjiuted  as  afore- 
said upon  fictitious  loans  and  balances:  in  fact  tlie  said  defemlant  corjwra- 
tion  never  bought  nor  sold  any  ol'  tlic  stocks,  securities  or  coniiiiod  it  ics 
shown  in  their  pretended  accounts  to  your  orator,  and  they  never  invested 
your  orator's  money  in  any  way.  and  the  whole  transaction  was  a  fraud 
upon  your  orator,  and  said  accounts  were  so  manipulated  by  tiie  defendant 
as  to  sliow  tli(!  loss  of  your  orator's  money,  and  the  said  account  of  your 
orator  was  wholly  fraudulent  and  lictitious.  and  the  defendant  coriiora- 
ti<ni  now  owes  your  orator  the  said  sum  of  Three  'i'iiousand,  three  hundred 
and  lifty  dollars  ($3.3;'J0)  deposited  as  aforesaid,  and  although  orten  re- 
(Miested   to   pav   the   same    to  your   orator    has    refused    and    still    refuses   so 
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to  <io.  that  many  otlior  innotviit  poisons  luo  swintllod  and  (Iclraudod  l)y 
tlu>  saiil  dftViulant  corporation  in  tlu'  sanio  and  similar  iiiaiitur  as  your 
orator. 

Your  orator  tintlior  allo«;os  tliat  the  dofciidant  corporation  is  usiiiii 
its  forpornto  form  for  tlio  purpose  of  prctoiidiiiti  to  carry  on  a  commis- 
sion and  l»rokora<:e  Inisinoss.  and  to  loneeal  tho  real  nature  of  its  hiisi- 
ness  in  an  attempt  to  sliiold  ami  protect  the  individuals  carryiuj;  on  said 
liusiues^s  from  personal  liability,  whereas  in  fact  the  said  business  is  a 
more  s\vindliii«r  device  for  dcfraiidiui:  people  and  is  a  bucket  shop;  that 
by  means  of  lar^e  advertisements  in  the  newspapers  and  correspondence 
the  public  arc  induced  to  deal  with  the  said  defendant  corporation  in  the 
manner  above  described,  and  the  public  are  induced  to  believe  that  thQ 
«lefcndant  is  engaged  in  legitimate  business,  whereas,  in  fact  said  l)usiness 
is  a  mere  swindling  device  as  hereinbefore  alleged:  tiiat  the  ilefciulant 
has  made  and  is  making  large  profits  from  its  customers,  which  its  ollicers 
and  persons  controlling  its  afTairs  constantly  withdraw  and  apjiropriate 
to  tiieir  own  use.  That  the  said  defendant  has  no  capital,  and  has  no 
regular  books  of  account,  and  in  order  to  conceal  the  real  nature  of  its 
business  has  prepared  and  keeps  false  and  fictitious  books  of  accounts; 
that  said  defendant  has  creditors  exceeding  five  thousand  in  number,  whose 
claims  against  the  said  corporation  exceed  a  million  dollars,  and  .said 
defendant  has  not  suflieient  assets. to  pay  the  said  creditors'  claims,  hut 
is  carrying  on  its  business  from  day  to  day  by  means  of  the  moneys  re- 
ceived from  customers  dealing  witli  it;  that  in  order  to  conceal  the  nature 
of  its  business,  false  and  fictitious  books  of  account  liave  l)een  jirepared 
and  kept,  and  by  means  of  an  institution  known  as  the  Consolidated  Stock 
Kxchange  of  Philadelphia,  fictitious  transactions  were  and  have  been  pre- 
tended to  have  been  executed  by  the  said  defendant:  that  through  the  At- 
torney General  of  tiie  State  of  IVnnsylvania  proceedings  have  been  insti- 
tuted against  the  Consolidated  Stock  Exchange  of  Philadelphia  to  annul 
its  charter,  and  to  restrain  it  from  doing  Inisiness.  and  a  Receiver  of  said 
Consolidated  Stock  Exchange  of  Philadelphia  has  been  appointed  by  tlie 
Courts  of  Pennsylvania:  that  the  Freese,  who  was  formerly  one  of  the 
partnership  known  as  Haight  &  Freese,  is  no  longer  connected  with  the 
said  corporation,  but  has  departed  from  the  United  States  and  is  living 
in  London,  England,  and  the  Ilaight  whose  name  was  used  in  the  forma- 
tion of  the  said  corporation,  and  who  was  also  a  member  of  the  said  firm 
of  Haight  &  Freese,  is  an  employee  of  the  said  corporation  at  Piiiladelphia. 
Pennsylvania,  upon  a  small  salary;  that  the  principal  a.ssets  of  said  cor- 
poration are  at  Boston,  in  the  State  of  ^lassachusetts;  that  the  said 
Seaboard  National  Bank,  and  the  Consolidated  National  Bank,  ami  the 
Produce  Exchange  Safe  Deposit  and  Storage  Company,  have  their  ])iincipal 
place  of  business  in  the  City,  County  and  State  of  New  York,  and  have 
property  and  funds  of  the  said  defendant  in  their  possession,  and  the 
said  John  Doe  and  Richard  Roe  are  citizens  of  the  City,  County  and  State 
of  New  ^'ork.  and  also  have  funds  of  the  defendant  in  their  possession. 
That  defendant's  directors  are  \Villiam  H.  Little,  wlio  is  a  director,  and 
Vice-President  and  Treasurer.  Harvey  \Vatson,  who  is  a  director  and  Sec- 
retary, and  George  C.  Turner,   wiio   is  a  director  and   Manager,   and   also 
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Assistant  Treasurer;  that  it  has  other  nianag(;rs,  one  named  Charles 
H.  Poor.  Jr.,  one  William  C.  Conkling.  and  a  Cashier  named  Beardsley, 
of  said  defendant. 

To  tlie  cud.  therefore,  that  the  defendant  may.  if  it  can,  show  why  vour 
orator  sliould  not  have  the  relief  liereljy  prayed,  and  may,  according  to 
the  be.st  of  its  knowledge  and  belief,  full,  true,  direct  and  perfect  answer 
make,  but  not  upon  oath,  which  is  hereby  waived,  to  the  allegations  herein 
contained:  and  inasmuch  as  your  orator  has  no  adequate  remedy  at  law, 
he   prays: — 

1.  That  writs  of  injunction,  not  only  by  the  final  decree  but  also  by 
an  interlocutory  writ,  issue  re-straining  the  defendant,  Haight  &  Freese 
Company,  its  officers,  agents  and  servants,  from  paying  over  or  de- 
livering any  of  the  money  and  property  in  its  hands  or  control  to  any 
person  other  than  a  Receiver  to  be  api)ointed  by  this  Honorable  Court 
as  hereinafter  prayed,  and  restraining  and  enjoining  all  other  persons  or 
corporations,  the  Seaboard  National  Bank,  tlie  Consolidated  National 
Bank,  the  Produce  Exchange  Safe  Deposit  and  Storage  Company,  John 
Doe  and  Ricliard  Roe,  and  particularly  all  banks,  trust  companies  and 
safe  deposit  companies  having  in  their  possession  or  control  any  property 
l)e!onging  to  .said  defendant,  whether  standing  in  its-  name  or  in  the  name 
of  Cliarles  II.  Poor,  Junior,  manager,  or  William  G.  Conkling,  or  in  tiie 
name  of  William  H.  Liliis.  \'ice  President  or  treasurer,  or  of  one  Beards- 
ley,  ca-shier.  or  in  the  name  of  any  uf  the  directors  of  said  corporation, 
including  one  George  C.  Turner  and  Harvey  Watson,  or  in  the  individual 
names  of  any  of  them,  from  paying  over  or  transferring  the  same  to  anv 
person  other  than  such  Receiver,  or  from  permitting  the  defendant  or 
either  of  said  persons  named  other  than  a  Receiver  of  this  Court,  from 
removing  the  same:  and  particularly  from  allowing  the  contents  of  anv 
safety  deposit  box  standing  in  the  name  of  the  defendant  or  of  any  or 
eitlier  of  said  persons  mentioned,  from  being  withdrawn,  except  by  such 
receiver,  until   the  further  order  of  this  Court. 

2.  That  a  proper  and  suitable  person  may  be  appointed  both  by  an 
interlocutory  order  and  by  a  final  decree  to  receive,  collect  and  take 
possession  of  all  the  property  of  said  defendant,  including  all  of  its 
assets,  choses  in  action,  accounts  and  books  of  account,  correspondence. 
paj)ers  and  memoranda  whether  in  the  possession  of  said  defendant,  or 
of  either  of  the  persons  above  mentioned,  or  of  any  other  person  acting 
ill  the  defendant's  behalf;  with  authority  to  receive  and  hold  the  same  as 
such  Receiver  of  this  Court,  until  further  order  of  this  Court. 

3.  That  an  account  may  be  taken  of  the  anniunt  due  to  vour  orator, 
and  of  Mich  other  creditors  as  may  join  in  this  bill,  and  that  such  amounts 
as  may  be  due  upon  an  accounting  as  aforesaid,  may  be  ordered  to  he 
paid. 

4.  That  said  defendant  may  be  perpetually  enjoined  and  restrained 
from  carrying  on  the  above  de.scribed  fraudulent  business  and  transactions, 
and  its  property  may  be  distributed  among  its  creditors,  and  it  may  be 
ordered  to  l)e  dissolved. 

■>.  That    your    orator    may    have    such    otlior    and    further    relief    in    the 
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i»ivi«i*«»».  inolmliitf;  liiml  an. I  imI.tIo.-iiIui y  \\ri(s  nnd  (Ifcrros.  aa  tlic  nature 
of  th«»  »-«.M'  simll   rfipiirv  iiiul   to  your    Honors  sliiill  stiiii   nutt. 

Ami  may  it  ploas*-  your  Honors  to  ^^raul  also  unto  yo\ir  oriUor,  not 
oiilv  writ-H  of  injunrtion.  I'oth  inti-rlorutory  aiul  I'mal  (Ucrci's  for  the 
KtHi'ivrtr.  Init  also  a  writ  ot  >iili|in'ini  to  In-  diroi'tini  to  said  dri'.n.huit, 
nai<;)it  vt  Kr»H's«>  Ctunpany.  toniniandin;;  it  to  appi-ar  and  maUc  answer  to 
tlu>  al"or«'sai«l  l>ill  of  ooniidaint.  at  a  eortain  tinio,  and  to  aijidc  by  tlie 
furtluT  onhT  of  tlu*  court. 

\V.\i.    V.   Malonky, 
Of  Connsol  and  Solicitor  for  tho  Plaintiff. 


Stato   of    New    Nork.  | 

City    and   County    of    Now    \ovk.    \ 


ss. 


Uiim;\v.\v  15o\vkkk  lu-inj;  iluly  sworn,  deposes  and  says:  I  am  the 
jilaintitr  in  the  aliovt'-entitlfti  attion:  J  have  read  the  foregoin--  i.ill  of 
i-ompiaint.  and  know  tlio  contonts  thereof,  and  the  same  is  true  to  my 
own  knowK'ilfre.  exi-ept  as  to  tlie  matters  therein  stated  to  be  alleged  on 
information  and  Indief.  and  as  to  those  matters,  I  believe  it  to  be  true. 

RiDGWAY    BOWKER. .. 

Subseriited  and  sworn  to  before 
rac  this  Itth  day  of  Jlay.  1  !><).-.. 

J.    Al.UKKT    WOoo. 

Commi.ssioner  of  Deeds, 
in  for  City  of  New  York. 

FORM  IX.— PETITION  FOR  APPOINTMENT  OF  RECEIVER  AT  JOOT 

OF  DKCl'vEF. 

DI6TKICT    SOUBT   OF   TUB   UmTKI)    St.VTE.S,    KOR   THE   SOUTHERN    DXSTBICT    OF 

Xkw'  Youk. 


In  Equity. 

(iibistia:^  DANrKi,  and  Mary  ]Ja.\ci;i.  as" 
Administrators  of  the  jjoods,  chattels 
and  credits  of  Christian  Dancei,,  de- 
ceased, 

Petitioners  &  Complainants, 

against  y 

CkwDYF.AR  Shoe  Machinery   Company   of 

Portland,     Maine,    otherwise    known    as 

the    I'nited    Shoe    Maehinery    Company 

of  Maine, 

Defendant-Respondent. 

To  the  Tlonoralile  the  Judges  of  the  District  Court  of  the.  United  States 
in  and    for  tin-  Southern    District  of  New   ^'ork. 

Cliristian  Dancei  and  Mary  Dancei.  who  are  citizens  of  tlie  State  of  New 
York,  and  residents  of  the  County  of  Kings,  of  the  Rorougli  of  Brooklyn,  in 
the  City  and  State  of  New  York  .and  who  sue  as  administrator  and  admin- 
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isiti'atrix  of  the  goods,  chattels  and  ereidits  of  C  hristian  Daneel,  deceased, 
file  this,  their  petition  and  bill  of  complaint,  against  the  Goodyear  Shoe 
^lachinery  Company  of  Portland,  Elaine,  wliicli  is  otherwise  known  as  the 
I'liitcd  Shoe  ^laehinery  ('oni])any  of  .Maine  and  which  is  a  foreign  corpora- 
tion duly  organized  and  existing  under  the  Laws  of  the  State  of  Maine  and 
a  citizen  of  the  State  of  Maine.  Au<l  thcnupoii  your  orators  and  petition- 
ers complain  and  say:  — 

].  On  October  26th,  1898,  the  Surrogate  of  the  County  of  Kings  duly 
issued  to  your  orators  and  petitioners  letters  of  administration  of  the 
goods,  chattels  and  credits  of  Christian  Daucel,  deceased,  who  died  intes- 
tate in  the  said  County  on  October  12th.  ISHS.  and  who  at  the  time  of  his 
death  was  a  resident  of  said  County.  Said  Surrogate  was  a  Court  of 
competent  jurisdiction.  Thereupon  your  orators  and  petitioners  duly  quali- 
Hed  as  such  administrators  and  have  acted  as  such  ever  since. 

II.  On  October  loth.  lOOO,  your  orators  and  petitioners  duly  com- 
menced an  action  against  the  said  (ioodyear  Siioe  Machinery  Company  of 
Portlaml.  Maine,  in  the  Supreme  (,  ourt  of  the  State  of  Xew  York  in  and  fur 
the  County  of  Xew  York.  Said  action  was  brought  to  enforce  a  certain 
agreement  in  writing  made  in  the  City.  County  and  State  of  New  York  by 
said  intestate  with  the  Goodyear  Siioe  Machinery  Company  of  Hartford. 
Conn.,  a  corporation  organized  and  existing  umler  the  Laws  of  the  State 
of  Conn.  Said  contract  was  duly  assumed  hy  said  Goodyear  Shoe  Machin- 
ery Company  of  Portland,  Maine,  on  or  about  March  !)th.  18!);^.  Said  Maine 
corporation  duly  appeared  in  said  action  and  on  or  about  December  lOtli. 
l!i(io.  duly  removed  said  action  into  this  (  ourt  i)y  tiling  a  petition  for  said 
removal  and  a  bond  conditioned  for  the  entry  in  tiiis  Court  of  a  copy  of 
tlie  record  in  said  action,  and  for  the  payment  of  the  costs  awarded  in 
case  of  a  remand  of  said  suit  in  accordance  with  the  Statutes  of  the 
United  States.  Said  action  was  subsecpicntly  contiiiufd  in  this  lIoiioral)le 
Court  as  a  suit  in  equity  and  on  February  2St!i.  I'-Hi.").  a  judgment  and  de- 
cree was  duly  made,  entered  and  filed  in  said  suit  in  the  Clerk's  Ollice  of 
this  Court,  which  decree  and  judgment,  amongst  other  things,  ordered, 
adjudged  and  decreed;  that  the  comidainants  in  said  suit,  who  were  your 
orators  and  petitioners,  recover  of  the  Cnitcd  Shoe  Machinery  Company  ef 
.Maine,  formerly  Unown  as  the  Goodyear  Shoe  :Maciiincry  Comi)any  of  Port- 
land. .Maine,  the  sum  of  Thirty-eight  thousand  twenty-eight  1 1  100  (.$:]S.- 
(128.11)  dollars,  and  that  the  complainants  in  said  suit,  wliu  were  your 
orators  and  jjct itioners.  should  have  an  execution  to  collect  the  said  sum 
of  rn.uH'y  from  said  defendant.  Said  decree  an<l  judgment  further  ordered, 
adjudged  and  decreed  that  said  defendant  corporation  should  pay  to  your 
orati.rs  and  petitioners  the  ad.litiunal  sum  of  Four  liundred  sixteen  and 
fi(i  2/3/100  {$4](i.00ri)  dollars  on  the  liist  day  of  ea<-  hnioiitli  to  and  in- 
, -hiding  .\ugust  31st.  1008,  provided  that  certain  letters  patent  therein 
named  remained  in  force  as  valid  letters  patent,  and  "that  either  party 
may  apply  at  the  foot  of  this  decree  for  further  relief  not  inconsistent  with 
that  previously  awarded  ujx.n  ii.>tice  in  writing  addii'ssed  to  the  solicitor 
who  ha-  appeared  for  the  opposite  party  at  his  present  ollice  or  at  such 
other  ad.lre.sH  as  either  party  may  hereafter  notify  the  other  party  in. 
writin<'   that   he.   she.    it  or   tiiey   sel<-ct   for   that   purpose."     Edwards   TI. 
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'  '•■'  N,  Ksq..  is  the  attoriu-y  ami  soliritor,  w  lui  in  sii'ul  nctiun  and  >\\\l  iu 
;\  appmri'ti  f»>r  said  ilt'l"»'iulai\t.  His  olVicc  aiitl  dllico  address  tln'oiiyh- 
out  »aiil  action  ami  suit  in  fi|iiity  was  and  still  is  Nunilu>r  5!)  ^^  all  Strt'ot, 
in  tlif  I5oriMi;«li  of  Manliattan,  (.'itv.  c'onnly  and  State  of  Xi'w  ^Dik.  'I'lio 
«««ul  lU'ftMulant  lias  not  notilicd  your  |)i'f  it  ioncis  and  orators  tiiat  it  selects 
any  other  aiUlrcss  for  any  notiee  at  ihv  fmit  of  said  deci'ee. 

III.  Dn  Mareli  Kitli.  lJtO.1,  a  writ  of  exeention  was  duly  issued  uiuler  said 
divrtv  and  in  said  stiit  from  tlie  olliee  of  the  Clerk  of  tliis  Court  addressed 
to  the  Marshal  of  the  I'liited  States  for  the  Soutliern  District  of  New  York 
diroftinj;  him  to  collect  the  amount  awarded  in  said  judgment  and  decree 
out  of  the  juMsonal  and  real  propeity  of  said  defendant  in  said  district; 
and  on  the  same  day,  the  said  .Marshal  duly  returned  said  writ  of  execu- 
tion to  said  clerk  nnsatislicd. 

IV.  Dn  March  17th.  100.1,  a  writ  of  execution  was  duly  issued  under  said 
decree  and  in  said  suit  from  the  oflice  of  the  Clerk  of  tliis  Court  addressed 
to  the  Marshal  of  the  Inited  States  for  the  Eastern  District  of  New  York 
directing  him  to  collect  the  amount  awarded  in  said  judgment  and  decree 
out  of  tlie  personal  and  real  property  of  said  defendant  in  said  Eastern  Dis- 
trict: and  on  the  same  day  the  said  31arslial  duly  returned  said  writ  of 
execution  to  said  clerk  unsatisfied. 

V.  Subsequent  to  the  appearance  by  defendant  in  said  action,  said  de- 
fendant revoked  the  authority  and  designation  of  the  agent  upon  defendant 
hatl  previously  authorized  and  designated  to  accept  service  of  process  ad- 
dres.sed  to  defendant  in  the  State  of  New  York.  Since  then,  said  defend- 
ant has  not  had,  and  defendant  now  lias  not  any  office  nor  agent  within 
the  State  of  New  York. 

VI.  On  or  about  Septcniher  ],  1900,  said  defendant  executed  -a  paper 
which  purported  to  convey  all  the  property  of  tlie  defendant  in  tliis  State 
and  all  of  the  other  propeity  of  said  defendant  corporation  in  the  United 
States  and  elsewhere  except  certain  letters  patent  and  except  property  in 
certain  States  outside  of  the  Second  Circuit  of  the  Courts  of  the  United 
States,  to  the  United  Shoe  Machinery  Company  of  New  Jersey,  which  now 
is,  and  then  was  a  corporation  organized  and  existing  under  the  Laws  of 
the  State  of  New  .Jersey.  Said  New-  .Jersey  corporation  has  an  office  in  the 
City,  County  and  State  of  New  York.  It  transacts  business  in  said  State 
and  County;  and  it  has  an  agent  in  said  City,  County  and  State,  who  is 
duly  authorized  to  accept  service  of  process  on  its  behalf. 

VII.  At  the  time  of  the  execution  of  said  paper  purporting  to  be  a 
conveyance,  said  Maine  corporation  was  indebted  to  your  orators  and  peti- 
tioners under  said  contract  in  a  sum  of  money  exceeding  Eight  thousand 
f^S.000.00)  dollars;  and  said  defendant  anticipated  and  knew  that  the 
further  sum  of  Four  hundred  and  sixteen  6G/100  (.$416.(56)  dollars  would 
fall  due  under  said  contract  on  the  last  day  of  each  succeeding  month. 
Said  paper  purporting  to  be  a  conveyance  was  executed  with  the  design 
and  object  of  preventing  your  orators  and  petitioners  from  collecting  the  in- 
debtedness then  due  them,  and  that  which  would  subsequently  fall  due 
them  under  said  contract.  Said  [laper  purporting  to  be  a  conveyance  was 
executed  in  fraud  of  the  creditors  of  said  defendant  corporation  including 
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your  orators.     There  was  no  consideration  paid  hy  said  New  Jersey  corpo- 
ration to  said  defendant  ilaine  corporation  for  said  conveyance. 

VIII.  On  said  September  1,  1900.  the  said  defendant  Main  corporation 
was  the  owner  of  a  large  amount  of  personal  property  in  the  State  of  New 
York,  located  in  the  Counties  of  New  York.  Kings,  Westchester  and  other 
Counties  in  said  State.  Said  property  consisted  of  certain  machinery  for 
the  making  of  boots  and  shoes  leased  to  certain  manufacturers  in  said 
Counties  of  said  State  and  also,  tlie  right  to  receive  royalties  from  persons 
in  this  said  State  Avho  are  using  certain  letters  patent  owned  and  con- 
trolled by  said  defendant  corporation.  Since  said  date,  defendant  has  main- 
tained a  merely  nominal  existence.  It  has  kept  its  principal  office  and 
books  in  the  City  of  Boston,  County  of  Suffolk  and  State  of  Massachusetts 
in  the  oflice  of  said  New  Jersey  corporation,  and  all  of  the  officers  and 
agents  of  said  defendant  Main  corporation  iiave  been  the  agents,  officers 
and  employees  of  said  New  Jersey  corporation. 

IX.  On  or  about  September  1,  1900,  said  United  Shoe  Machinery  Com- 
pany  of  New  Jersey  took  possession  of  all  of  said  property  of  said  defend- 
ant in  this  State;  and  the  said  New  Jersey  corporation  is  still  in  the  pos- 
session of  the  same,  and  said  New  Jersey  corporation  has  since  said  date 
used  certain  inventions  patented  and  owned  by  said  defendant.  Said  prop- 
erty consists  of  equitable  assets  of  the  defendant,  which  cannot  be  readied 
bv  execution;  but  which  are  applicable  in  equity  to  the  satisfaction  of  the 
debts  of  the  defendant  including  the  indebtedness  of  said  defendant  to 
your  oratoi-s  and  petitioners. 

Upon  information  and  belief  that  there  are  other  assets  of  said  defendant 
Maine  corporation  in  the  Southern  District  of  New  York,  wliich  tan  be 
collected  by  prroceedings  in  equity,  but  which  cannot  be  seized  or  levietl 
upon  by  execution;  which  include  causes  of  action  against  different  parties 
to  your  petitioners  and  orators  unknown,  the  nature  and  value  of  which 
causes  of  action  are  to  your  orators  and  petitioners  unknown,  and  the 
causes  of  action  against  said  New  Jersey  corporation  for  infringement  of 
patent  rights  owned  by  said  defendant.  The  statutes  and  decisions  in 
force  in  the  State  of  New  York  give  a  judgment  debtor  the  right  to  procure 
the  appointment  of  a  receiver  of  a  foreign  corporation  by  the  Courts  after 
a  judgment  against  such  foreign  corporation  has  been  entered  and  an  exe- 
cution thereunder  has  been  issued  aiul  returned  unsatislied.  If  the  said 
action  and  suit  in  equity  had  not  been  removed  into  this  Court,  a  receiver 
would  have  been  thus  appointed  by  tlie  State  (  ourt  from  which  this  case 
has  l>een  removed. 

It  will  be  impracticable  for  your  orator  to  collccL  said  equitable  ass.ts 
of  ^aid  dcfciidaiit  Main  corporation  and  t(t  apply  the  same  to  the  satisfac- 
tion of  the  said  judgment  and  decree,  unless  a  Receiver  of  the  as^et^  of 
said  defendant  ;Maine  corporation  is  appointed  by  this  Court  with  authority 
in  said  Heceiver  to  sue  on  behalf  of  said  .Maine  corporation,  and  to  defend 
suits  brougiit  against  said  defendant  .Maiiu'  eorpor.itiiMi  in  ti  's  Court  an>l 
in  tlie  Cou'ls  of  the  State  of  New   York. 

Said  defendant  Maine  cori)oration  lias  liic<l  in  this  Cou't  tcrtain  jjapers 
which  it  claims  constitute  an  appeal  from  said  decree  to  the  Circuit  Court 
of  .\ppeals;  but  it  lias  filed  no  bond  such  as  is  required  to  secure  a  suixr- 
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!Mi>dt««s  rtiMl  no  !»cc»irity  lor  tin-  pii\nit>nt  of  said  (licic'c  upon  its  nlVii 'ikmut. 
nor  to  unswfr  the  daniiifjcs  if  it  fails  to  make  its  ploa  n«i(nl,  and  it  lias 
inRile  no  n|>|tliratit)n  for  a  sii|HTsi'd«M-.  NO  tiatiscript  has  bn  ii  lil.'d  in  the 
I'ironit  I'ourt  of  appnils. 

TIk»  saiil  dofoiidaiit  Maino  corporation  attiiij;  tiiruugli  its  olliicrs.  w  liu  art- 
also  oIliiH-rs  and  avjonts  df  tin-  said  New  Jersey  corporation,  threatens  and 
is  ahout  to  procure  a  renioxal  and  concealment  of  tlie  property  of  said  de- 
fendant in  the  State  of  New  N'orU.  and  unless  it  and  its  ollicers  aic  im- 
mediately enjoined  from  so  doin;L,'.  it  will  \)v  impractieaMe  for  any  receiver 
snl>s««(iuently  appointed  to  secure  and  to  obtain  its  property  in  this  State 
and  it  may  l>e  im]iraetical)lo  to  colioct  said  decree. 

All  of  which  acts  and  doing  are  contrary  to  equity  and  good  con- 
scienee  and  tend  to  the  manifest  and  irreparable  injury  of  your  orato's 
and  petitioners  in  the  premises.  For  as  nuu-li  as  your  orators  and  peti- 
tioners can  have  no  adequate  relief  except  in  this  Court  and  to  the  end, 
therefore,  that  said  defendant  may,  if  it  can.  show  why  your  petitioners 
and  orators  should  not  have  the  relief  hereby  prayed,  and  uuiy  make  a  full 
disclosure  and  discovery  of  all  the  matters  aforesaid  and  according  to  the 
best  ami  utmost  of  its  knowledge,  rcniembranee,  information  and  belief, 
and  that  of  its  oflicers.  full,  true,  direct  and  perfect  answers  made  to  the 
matters  hereinbefore  stated  and  charged,  but  not  under  oath;  an  answer 
under  oath  being  hereby  expressly  waived;  your  orators  and  petitioners 
pray  that  your  honors  may  grant  the  writs  of  injunction,  both  interlocu- 
tory and  perpetual  issuing  out  of  and  under  the  seal  of  this  lionoraiile 
t'ourt  perpetually  enjoining  and  restraining  the  said  defendant,  its  Clerks, 
attorneys,  agents,  servants  and  assigns  from  transferriiig,  interfering  with 
and  from  removing  any  property  to  which  said  defendant  may  now  be 
entitled  and  any  property  to  which  said  defendant  was  entitled  at  any 
time  during  the  year  1900;  and  that  a  Receiver  both  interlocutory  and 
perpetual  be  appointed  of  all  the  assets  and  property  of  said  defendant 
^Faine  corporation,  including  its  assets,  both  legal  and  equitable,  real,  per- 
sonal and  mixetl,  with  authority  to  sue  in  this  Court,  and  in  the  Courts 
of  the  State  of  New  York,  and  elsewhere  to  collect  any  and  all  assets  and  to 
enforce  any  and  all  '•auses  of  action  now  owned  by  said  defendant  and  which 
said  defendant  owned  during  the  year  1900;  and  with  authority  to  defend 
any  suits  or  actions  ^^•hich  are  now  pending  or  which  may  liei(>after  be 
brought  against  said  defendant;  and  that  said  Eeceiver  be  authorized  and 
directed  to  collect  said  assets  and  to  sell  the  same  and  out  of  tlie  proceeds 
thereof  first  to  pay  the  costs  and  expenses  of  said  Receivership,  including 
his  compensation  and  his  counsel  fees;  then  to  pay  all  amounts  that  nuiy  be 
then  due  to  your  orators  and  petitioners  under  said  decree  of  this  Court: 
and  to  apply  the  balance  to  pay  the  other  debts  of  said  defendant  Elaine 
corporation,  and  may  it  please  this  Honorable  Court  to  grant  to  your 
orators  and  petitioners  such  other  and  further  relief  in  the  premi.ses  as 
may  be  just  with  the  costs  of  this  proceeding.  ^May  it  please  your  Honors 
furthermore  to  grant  unto  your  orators  and  petitioners  not  oidy  the  writs 
of  injunction  perpetual  and  interlocutory,  and  the  api)ointment  of  a  Re- 
ceiver in  accordance  with  the  prayer  of  this  petition  and  l)ill.  liut  in  ease 
your  Honors  deem  the  issue  of  a  writ  of  subpoena  necessary  to  acquire  juris- 
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diction  of  this  application,  to  grant  to  your  orators  and  petitioners  a 
writ  of  subpoena  of  the  United  States  of  America  directing  that  the 
United  Shoe  Machinery  Company  of  Maine,  otherwise  named  the  Good- 
year Shoe  Machinery  Company  of  Portland.  Elaine,  appear  and  answer  to 
this  petition  and  bill  of  complaint  and  abide  and  perform  such  order  and 
decree  in  the  premises  as  to  this  Court  shall  seem  just  and  proper  as  re- 
■  juired   by   the  principles  of  equity  and  good  conscience. 

J.  Philip  P.erg, 
Solicitor   and   attorney   for  Petitioners- 
Complainants. 

140   Nassau   Street, 
Xew  York. 
Roger  Foster,  of  CounseL 


U.\'ite:d  States  of  America,  'j 

Southern   District   of   Xew    York.  Css: 

J 


('•nintv  of  Xe\\-  York, 


Christian  Dancel,  being  duly  sworn,  deposes  and  says: — ^I  reside  in  the 
City  of  Brooklyn.  County  of  Kings,  State  of  Xew  York,  and  I  am  one  of  tlie 
petitioners  and  orators  nientioiied  in  tlie  annexed  petition  and  bill  of  com- 
plaint. Said  petition  and  bill  is  true  to  my  own  knowledge,  except  as  to 
the  matters  therein  stated  to  be  alleged  upon  information  and  belief;  and 
as  to  those  matters  I  believe  the  same  to  be  true. 

Sworn  to  before  me  this  Christian  Dakcel. 

28th  day  of  March,  190.5. 
Howard  (AMfUEU,. 

X^otary   Public,  Kings  Co. 

Certificate  in  Xew  York  County. 

DISTIJK   T   COURT   Ol'^   THE   UXITED   STATES. 

Fob  the  Southern  District  of  New  Yobk. 

In  Equity. 


Chbistiax  DAN(Er,  and  Mary  Daxcel,  as 

Administrators    of    the    Goods,    Chattels 

and  Credits  of  Christian   Dancei..  de- 

afiainst 

I'etitioners  &  Complainants, 

Goodyear   Shoe   Machinery   Company   of 

Portland.     Maine,    otherwise    known    as 

the     United    Shoe     Macbincry     Company 

of  Maine, 

l^.'fiMidant-lvesponili'nt. 

(   Ot'M'Y    Of    \lA\     ^'ol(K.    SS:  — 


Christian    l)an<el.  being  duly  sworn,  deposes  and  says: — T  reside  in  the 
(  ity  of  P.rookl.Nn.  (  oiinty  of  Kings  and  State  of  Xi'w  ^■o^k.  and  1  am  one  of 
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till'  iti'titionors  nntl  uniturs  mciit  inncil  in  the  unucxfd  lu'titimi  aiul  bill  of 
iHtiiipliiiiit.  Said  |K'titii>n  iiml  lull  is  tnic  to  luv  nw  n  Uiiow  kiljii',  cxoi'pt  as 
to  tlio  iiiatt«>i>  tlu'iriii  .»tali'<l  to  lif  allf;^fil  upoii  iiifoi  iiiatioii  aii.l  iH'licf; 
aiul  as  to  thosf  inattiT.-.  I  U'licvc  the  same  to  lie  true.  1  luicliy  iiir(ir|)o- 
r«to  the  suiil  pi-titioii  ami  liill  lu'icto  aiiiu'M'il  into  tliis  iiiv  aHidavil,  with 
tilt'  saiiu-  I'll'i'ft  as  if  llu'  saiiu'  \\«.Ti'  tlififiii  icpcatod  and  set  foidi  s|)(\i{j;t'al- 
ly  and  at  lon,utli.  Jn  tlu-  suit  in  o<|uity  dcsn  ilu'd  in  said  iitilimi.  ono  l"]lin»'i' 
I'.  Ilowo.  who  is  till'  \'iii'  I'lcsidcnt  nf  said  dilfihlaiit.  and  wlin  is  a  dircctur 
of  the  I'liittsl  Sln)i'  -Mai'liint'iv  Idnipanv  of  New  .Icrscy,  tcstiiii'd:  I  hat  hf 
la'UI  siuli  oIliiH'  and  diriH-torslii|i ;  tiial  in  Sciilcnilici-  1.  1!M1(),  the  I'liiti'd 
Shoi-  Maohiiiory  C'oniiianv  of  Niw  .Iciscy  aii|niri'd  the  IcT^al  title  to  la'itain 
innchinos,  tlio  proporty  of  di-fondant  at  Sin^  Sini;.  in  tlu'  State  of  >«'('\v 
^^|^k,  at  or  near  tlio  Kings  County  I'lison  in  l'>roiiklyii  of  said  State; 
at  Hurt  A:  I'o's.,  at  J.attinier's  at  W  iekert  and  (iardner's  and  at  other  fac- 
torier  in  New  York  L'ity  nu'anini;  hy  said  idnase.  the  llorouj^h  of  Manhat- 
tan, in  saiil  City,  and  in  other  faetories  in  otiiiT  parts  of  the  State  of 
New  York;  that  said  machines  were  immediately  jirior  to  Sei)tcml)or  1, 
lOOlt.  owned  by  said  defendant  Maine  corpoiation :  that  prioi'  to  March  !), 
18J);{.  said  machines  were  tiie  proiJcrty  of  the  (ioodyear  Shoe  Machinery 
fompaiiy  of  Hartford.  Conn.;  that  at  least  a  year  and  a  half  before  Sep- 
tember ],  ]!H)0,  said  New  Jersey  corporation  acquired  a  majority  interest 
in  and  a  controlling  interest  in  the  stock  of  said  Maine  corporation;  that 
certain  letters  patent  were  still  owned  hy  (h'fendant  Maine  corporation; 
anil  that  said  New  Jersey  corjioration  had  since  Septendiei-  1.  I'.tOO.  used 
said  patents  without  paying  an\'  Koyalties  to  said  defendant  Maine  eorpu- 
ration  for  said  use,  and  without  any  written  license  hy  said  defendant 
authorizing  said  New  Jersej'  corporation  to  use  the  said  patents;  that 
he  did  not  remember  whether  the  said  New  Jersey  corporation  paid  the 
said  defendant  Elaine  corporation  any  consideration  for  the  i)rop<'rty^  of  said 
-Main  corporation  which  said  New  Jersey  corporation  received.  J  have  also 
seen  a  circular  issuetl  by  said  defendant  Maine  corporation  of  which  the 
following  is  a  copy,,  viz: — 

"Office  of 

GOODYEAR  SHOE  MACHINERY  CO., 

208  Lincoln  Street. 

"Boston,  Mass.,  Aug.  31,  IMO. 

"TO  THE  LESSEES  OF  THE  GOODYEAR  SHOK  MACHINERY  COM- 
"PANY:— 

"On  September  4th  the  accounts  of  the  Goodyear  Shoe  Machinery  Coni- 
•■pany  will  be  transferred  to  the  books  of  the  I'nited  Shoe  Machinery  Com- 
■■pany.  and  thereafter  all  bills  will  be  rendered  by  the  Cnited  Shoe  Machin- 
"ery  Company  •fJoodyear  Department,'  and  statements  will  be  from  the 
"United  Shoe  Machinery  Company,  direct,  to  who  mall  remittanceg  should 
"be  made. 
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"All  orders  for  machines  and  spare  parts  should  be  addressed  to  the 
"United  Shoe  Machiner}-  Company,  direct,  to  .vlioni  all  remittances  should 
"usual  to  the  local  office  of  the  district  in  which  the  factory  of  our  lessee 
"is  located.     Compliance  with  this  request  will  oblige, 

"Yours  very  respectfully, 

GOODYEAR  SHOE   MACHINERY  COMPANY^ 

'•By  Fred'k  G.  King,  Mgr." 

The  said  defendant  and  its  officers  throughout  the  litigation  described  in 
said  petition  hereto  annexed,  which  began  Octoljer  lo,  ]900,  have  concealed 
and  suppressed  evidence  of  their  liability,  and  have  not  hesitated  to  use 
false  testimony  for  that  purpose.  The  president  of  defendant,  Sidney  W. 
Winslow,  Avhen  his  deposition  was  taken  in  behalf  of  the  complainants  in 
Boston,  Massachusetts,  April  -Z-Jth.  ]!)04,  made  a  number  of  false  statements 
under  oath.  Amongst  other  false  statements  then  made  by  him  were  the 
following:  He  testified  that  he  did  not  know  the  name  of  the  Treasurer  of 
the  said  defendant  Elaine  corporation:  that  lie  did  not  know  the  position 
in  the  defendant's  employ  held  by  another  witness  who  was  present,  and 
who  a  short  time  before  he  had  said  was  the  Secretary  of  said  defendant; 
that  he 'did  not  know  who  was  the  Treasurer  of  said  defendant;  that  he 
did  not  know  the  names  of  any  of  the  officers  of  said  defendant  elected  at 
its  last  previous  meeting,  although  he, presumed  that  he  attended  the  same: 
that  he  could  not  remember  the  name  of  any  'one  who  had  ever  been  the 
Treasurer  of  said  defendant  nor  of  anyone  who  had  ever  been  a  bookkeeper 
of  said  defendant;  that  he  did  not  know  whether  the  names  of  the  book- 
keepers and  other  employees  of  defendant  appeared  in  any  book  of  the  de- 
fendant; tliat  !ie  did  not  know  \vlietlier  certain  books  whicli  he  produced 
under  a  snbp<ena  due  tecum  directing  him  to  produce  certain  books  of 
account  of  defendant  were  the  books  of  account  of  defendant.  The  said 
defendant  through  its  officers  and  agents  have  also  destroyed  or  con- 
cealetl  certain  books  <>f  the  Goodyear  SIuk"  Machinery  Company  of  Hart- 
ford, Conn.,  which  w<'re  in  its  possession  and  which  its  otlicers  were  direct- 
ed by  a  .subpftMia  duce  tecum  to  produce,  and  whicli  it  failed  to  produce  at 
the  time  designated  in  said  sub])aMia.  Amongst  other  books  thus  destroyed 
or  concealed  by  said  defendants  officers  were  the  records  of  the  meetings 
of  the  directors  and  stockholders  of  said  Goodyear  Shoe  Machinery  Com- 
pany of  Hartford,  Connecticut. 

Christian  Dancel. 

Sworn  to  ijefore  me  this 
28th  day  of  March,  ]!)0.5. 

(L.    S.)  HOWABO    CAMPBEI.r,, 

Notary  Public,  Kings  Co. 
Certificate  filed  in  X.  Y.  Co. 
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r.u;M  \.-  r.iii  ov  imkih msi  i;i:  or  railway  mortgage. 

lDtv<fnc<J    Court   oj    tin    i  intcti   States   (or   the   Siiutlicni    Diatrivt   of   New 

Vorl,-. 


1 II   l%(juity. 
J{ill  of 


MoRii^N  Ticrsr  CoMrxNY.  Ci»nii>l:i  iiiiinf , 
tii/aiiist 
MrrRoruiiTAN  Sikkkt  Hah  way  Company. 
Nkw  York  City  Uaiiway  I'ompany, 
Adrian  11.  .Ioi.ink  ami  l)()i<ii.As  KoniN- 
.>-uN  as  Koroivi'is  of  New  ^  ink  City  Kail- 
way  Coiii|>aiiy.  Adiuan  II.  .Ioi.ini;  and 
Hoit',i..\s  KoniNSON  as  Kooi'iveis  of  Mtt- 
roi'olitan  Stivot  Railway  Company,  TiiK 
I'knn.syi.vania  Stkki,  Company  and  Tiik 
Degxo.n  Contracting  Company,  Dtftiul- 
ants. 


To  the  Judges  of  the  [District']  Court  of  the  United  l^tatcs  for  the  South- 
ern District  of  Xew  York-; 
Morton  Trust  Comjiany.  a  corporation  orfraiiizi'd  and  existing  under  tlie 
laws  of  the  State  of  New  York  and  a  eiti/cn  of  said  State,  brings  this  its 
bill  against  Metropolitan  Street  Railway  Company,  a  corporation  organized 
and  e.xisting  under  and  by  virtue  of  the  laws  of  the  State  of  New  York 
and  a  citizen  of  said  State,  New  York  City  Railway  Company,  a  corpora- 
tion organized  and  e.Kistiiig  under  and  by  virtue  of  the  laws  of  the  State 
of  New  York  and  a  citizen  of  said  State.  Adrian  11.  .loline  and  Douglas 
Kobinson,  both  citizens  of  the  State  of  New  \ork.  as  receivers  of  said  New 
York  City  Railway  Company,  said  Adrian  JI.  Joline  and  Douglas  Robinson 
as  Receivers  of  said  ^Metropolitan  Street  Railway  Company,  The  Pennsyl- 
vania Steel  Company,  a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  Pennsylvania  and  a  citizen  of  said  State,  and  the  Dcgnoii 
Contracting  Company,  a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  New  Jersey  and  a  citizen  of  said  State;  and  thereupon  your 
orator  complains  and  says  as  follows: 

I.  Your  orator  is  a  corporation  duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  New  York  and  a  citizen  of  said 
State. 

II.  On  information  and  belief,  the  defendant  Metropolitan  Street  Rail- 
way Company  (hereinafter  in  this  bill  called  the  Metrojjolitan  Company) 
is  a  corporation  organized  and  existing  under  the  laws  of  the  State  of  New 
York  and  a  citizen  of  said  State,  having  been  organized  liy  a  merger  and 
consolidation  at  divers  times  of  Houston,  \Yest  Street  tV  i'avonia  Ferry 
Railroad  Company,  Broadway  Railway  Comjiany.  South  l>'erry  Ivailroad 
Company,  The  Metrojjolitan  Crosstown  Railway  Company.  Tlie  Lexington 
Avenue  &  Pavonia  Ferry  Railroad  Company  and  The  ('(iluinlms  and  Xiiitli 
Avenue  Railroad  Company,  all  of  said  coiiipaiiics  liaving  been  street 
surfate  railroad  comj)anies  organized  and  existing  under  the  laws  of  the 
SUte  of  New  York. 
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On  information  and  belief,  tlie  defendant  New  York  City  Railway  Com- 
pany (hereinafter  in  this  bill  called  the  New  York  Company)  is  a  corpora- 
tion organized  and  existing  under  the  laws  of  the  State  of  New  York  and 
a  citizen  of  said  State.  Said  defendant  was  so  organized  under  the  name 
and  style  of  "Interurban  Street  Railway  Company"  and  subsequently 
and  pursuant  to  proceedings  duly  had,  changed  its  name  to  "New  York 
City  Railway  Company." 

(Jn  information  and  belief,  the  defendant  The  Pennsylvania  Steel  Com- 
pany is  a  corporation  duly  organized  and  existing  under  the  laws  of  the 
state  of  Penn.sylvania.  and  a  citizen  of  said  state,  and  the  defendant  The 
Degnon  Contracting  Company  is  a  corporation  duly  organized  and  existing 
under  the  laws  of  the  state  of  New  Jersey  and  a  citizen  of  said  state. 

III.  Heretofore  and  prior  to  March,  21,  1902,  the  defendant  Metropol- 
itan Company  in  tlie  exercise  of  its  poAvers  under  the  laws  of  the  State 
of  New  York,  and  in  ac<'ordance  with  resolutions  duly  passed  by  its  board 
of  directors  and  by  its  stockholders  at  respective  meetings  thereof  duly 
called  and  held,  duly  authorized  the  issue  of  a  series  of  bonds  to  be  executed 
under  its  corporate  seal  and  attested  by  the  signatures  of  its  president  or 
one  of  its  vice-presidents,  and  attested  by  its  secretary  or  an  assistant 
secretary,  and  to  be  issued  to  an  amount  not  exceeding  in  the  aggregate 
the  iJiinciiial  sum  of  sixty-five  million  dollars  ($65,000,000)  at  any  one 
time  outstanding;  said  bonds  to  l)e  either  coupon  or  registered,  the  coupon 
bonds  bearing  date  April  1,  1902,  and  the  registered  bonds  bearing  date 
at  the  time  of  their  respective  issue;  by  the  terms  of  which  bonds  the 
Metropolitan  Company  promised  to  pay.  in  the  case  of  coupon  bonds,  to 
the  bearer  thereof,  and,  in  the  case  of  registered  bonds,  to  the  registered 
owner  thereof  or  his  assigns,  at  the  office  or  agency  of  the  Metropolitan 
Company  in  the  city  of  New  York  on  the  first  day  of  April  in  the  year 
2002.  the  sum  of  one  thou.saiid  dollars  ($1,000)  in  the  case  of  coupon  bonds 
and  tlie  sum  of  one  thousand  dollars  ($1,000)  or  multiples  thereof  in  the 
case  of  registered  bonds,  gold  coin  of  the  United  States  of  America,  of 
or  equal  to  the  then  standard  of  weight  and  fineness,  and  to  pay  in- 
terest thereon,  in  the  case  of  coupon  bonds,  from  April  1,  1002,  and,  in 
the  case  of  the  registered  boiuls.  from  the  first  day  of  April  or  October, 
as  the  ca.se  might  be,  next  preceding  the  date  thereof,  payable  at  its 
said  ofTice  in  like  gold  coin,  semi-annually  on  the  first  days  of  April 
and  October  in  each  year,  in  the  case  of  coupon  bonds,  upon  presentation 
and  surrender,  as  they  miglit  severally  mature,  of  the  interest  coupons 
tl)ereto  annexed,  and,  in  tlie  case  of  registered  bonds,  to  tlie  registered 
owner  thereof  or  his  assigns.  'I'lie  f<irni  and  tenor  of  said  bonds  are  set 
forth  at  large  in  the  mortgage  hereinafter  referred  to. 

IV.  On  or  about  March  21.  1!)02,  the  Metropolitan  Conqjany  being 
tiiereunto  duly  authorized  by  the  action  of  its  lioard  of  directors  and 
with  tlie  consent  of  stockholdeis  owning  at  least  two-tliiids  of  the  en- 
tire capital  stock  of  the  .Vh'tropolitan  Company,  such  stock  having  been 
represented  and  voted  ui)on  in  person  or  by  proxy  at  a  special  meeting 
of  the  stockholders  duly  called  for  that  purpose,  in  |)ursuanee  to  the 
statute  in  such  case  made  and  jirovided.  ami  with  the  consent  of  the 
board    of    railroad    commissioners   of    the    state    of    New    York,    the    consent 
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ol  saiil  stoi-khi.KUr8  evi«i«>uood  l.v  ii  n\v..iii  ort iluat.-  .if  the  vote  of  said 
imvtiiij;  and  tlu'  i-onsont  of  said  hoard,  hotli  in  .iiir  fonu,  liaviiii,'  1hm>u 
»-oiit.'m|>orauoiuisl_\  lili'd  and  roroidc(t  in  aii'oi.ianco  witli  law  in  tlio  uHiio 
of  tho  iVjiistiT  of  tlu-  i-ounly  of  Now  York  in  wiiicli  county  tlu-  Metropoli- 
tan Company  bad  its  principal  i-laro  of  Im^^iiifss  ;nul  wlicrcin  its  property 
\v«8  situatJHl.  duly  inado,  oxoeutod  and  delivered  to  your  orator,  as  trustee, 
it-s  eertain  niort.L'au'e  or  deed  of  trust  dated  on  that  day,  wlioroin  and 
wliort-hv  ill  order  to  seeuro  the  payment  of  the  principal  and  interest  of 
all  such  bonds  at  any  time  issued  and  outstanding  and  to  seeure  tlie  jier- 
lormanee  and  observanee  of  all  the  eoveimnts  and  eonditions  in  said  niort- 
jiajro  contained^  it  granted,  bargained,  sold,  released,  conveyed,  assigned, 
transferred  and  set  over  unto  your  orator,  as  trustee,  its  sueeessora  and 
assigns  forever,  all  and  singular,  the  railroads,  railroad  routes,  estates, 
leaseholds,  properties,  rights,  privileges  and  franchises  described  as  follows, 
to   wit: 

I. 

Stkkkt  svui  ace  railroads  in  the  County  of  New  York,  City  of 
New  York,  axd  State  of  New  York,  owised  by  the  Metropolitan  Rail- 
way Company,  described  as  follows  : 

[Next  followed  description  of  same.] 

II. 
Real   estate   owned    by   the    Metropolitan    Street    Railway    Com- 
pany.    BEING     THE     FOLLOWING     DESCRIBED     PIECES     AND     PARCELS     OF     LAND 
WITH    THE    BUILDINGS     AND     IMPROVEMENTS     THEREON     SITUATE,     LYING    AND 
BEING    IN    THE    COUNTY   OF   NeW'    YoRK,    CiTY    OF    NeW    YoRK    AND    STATE    OF 

New  York. 

A.  Real  estate  not  subject  to  the  Metropolitan  Street  Railway 
Company's  gener.al  and  collateral  trust  mortgage. 

[Next  followed  description.] 

III. 
Street   surface  railroads  and  railroad  routes  in   the   County  of 
New  York,  City  of  New  Y'^ork,  and  State  of  New  York,  operated  by 
the   Metropolitan    Street    Railway    Company    as    lessee,    under    the 

I  EASES    hereinafter    MENTIONED: 

[Next  followed  description.] 

Together  with  all  and  singular  the  improvements  on  said  properties, 
and  all  and  singular,  the  railroads,  lands,  buildings,  structures,  fixtures, 
privileges,  franchises,  rights  of  way,  trackage  rights,  contracts,  consents, 
leaseholds,  easements  and  other  rights  and  interests  then  owned  by  the 
Metropolitan  Street  Railway  Company;  also  all  and  singular  the  tracks, 
side  tracks  or  sidings,  switches,  rails,  bridges,  fences,  buildings,  depots, 
ftation-hfiuses.  power-houses,  car-houses,  nuvchine  shops,  repair  shops  and 
other  shops,  and  all  other  buildings,  improvements,  erections  and  struc- 
ture*, and  all  dynamos,  belting,  engines,  boilers,  regulators,  meters,  poles, 
trollevB,  conduits,  feeders,  cables,  wires,  switchboards,  lamps  and  machinery 
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for  producing,  generating  and  distributing  electricity  or  pow'^r;  and  also 
all  and  singular  the  rolling  stock,  equipment,  motors,  engines,  tenders, 
carriages,  ears,  trucks,  horses,  harness,  tools,  implements,  furniture,  fix- 
tures, machinery,  materials,  coal,  wood,  oil,  fi'd  and  other  supplies;  and 
also  all  maps,  drawings,  profiles,  licenses,  records,  deeds,  contracts  and 
agreements,  patents  and  patented  inventions  and  processes  then  owned  by 
the  :Metropolitan  Street  Pxailway  Company,  all  of  which  personal  property 
was  thereby  declared  to  be  fixtures  and  appurtenances  of  said  railroads; 
and  also  all  then  present  or  future  improvements  and  additions  made  or 
to  be  made  upon  and  to  any  or  all  of  said  railroads  or  property,  real 
and  personal,  and  any  and  all  equipment  therefor  and  reneAvals  or  replace- 
ments of  the  same  or  of  any  part  thereof  or  of  the  appurtenances;  and 
also  all  and  every  other  railroad,  which  the  Metropolitan  Street  Rail- 
way Company  should  thereafter  acquire  or  construct  by  means  of  the 
proceeds  of  any  of  the  bonds  thereby  secured,  and  all  power  houses, 
real  estate,  equipment   and   other  property,   real   or  personal,   appurtenant 

thereto. 

And  all  and  singular  the  tolls,  fares,  rents,  issues,  earnings,  income, 
profits  and  other  benefits  and  advantages  of.  or  in  any  wise  growing 
out  of,  all  or  any  of  the  said  several  railroads,  franchises  and  property, 
and  all  and  singular  the  tenements,  hereditaments  and  appurtenances  to 
any  of  the  said  railroads  or  property  belonging,  or  in  any  wise  appertain- 
ing, and  the  reversion  or  reversions,  remainder  or  remainders  thereof, 
and  all  the  estate,  right,  title,  interest,  property,  possession,  claim  and 
demand  whatsoever,  as  well  at  law  as  in  equity,  of  the  Metropolitan  Street 
Railway  Company,  in  and  to  the  same  and  every  part  and  parcel  thereof 
with    appurtenances. 

And  also  all  the  right,  title  and  interest  of  the  :\Tetropolitrtn  Street 
Railway  Conipany  in  and  to  the  following  shares  of  stock  which  were 
then  pledged  and  deposited  with  the  Guaranty  Trust  Company  of  New 
York  under  the  mortgage  dated  February  1,  1887,  from  the  Metropolitan 
Street  Railway  Company  to  said  Guaranty  Trust  Company  of  New 
York,  as  trustee,  securing  the  general  mortgage  and  collateral  trust 
five  per  cent,  gold  bonds  of  the  Metropolitan  Street  Railway  Company, 
viz.: 

[Next  followed  description.] 

To  have  and  to  hold  the  said  descrilied  premises  and  property  unto 
your  orator,  its  successors  in  tlic  trust,  its  or  tlieir  assigns,  in  tru.st 
for  the  equal  and  proportionate  benefit  and  security  of  all  holders  of  the 
bon<ls  and  coupons  issued  and  to  be  i.ssued  and  secured  by  said  mortgage 
and  for  tlie  enforcement  of  tlie  payment  of  tlie  said  bonds  and  interest 
when  payable  according  to  the  tcimr.  jmrpdrt  and  (IVcct  of  sudi  bonds  and 
coupons  and  to  secure  the  performance  and  observance  of  and  compliance 
witli  tlie  covenants  and  conditions  of  the  said  indenture,  without  prefer- 
ence, priority  or  distinction  lus  to  lien  or  otiierwise  of  one  bond  over  any 
other  bond  l)y  reason  of  priority  in  tlie  issue,  sale  or  negotiation  tiiereof 
or  by  reason  of  tlie  imrjiose  of  its  issue  as  in  said  mortgage  or  deed  of 
trust  mort!  fully  set  forth. 


2C-i4  Ai-rKNiux. 

An  til.'  proporty  so  oonvoyoil  and  moit^'a.uod  to  your  orator  as  afore- 
s«itl  is  sitiiat.'il  witliiii  tlu-  soutlioni  .listri.t  of  N.-w  York.  Said  iiioit- 
j-Mg,-  was  duly  ivfordod  in  llu-  oIVuh-  of  tlu"  r.-istiT  of  tlio  county  of  Now 
York   in  wliiili   tlio  piopfity   llu'n'l)y   iiiort;;a^vd   was  situated. 

Your  or»t»>r  duly  aoirpti-d  tiio  trusts  tlifiiMii  croatcd  and  it  was  and 
now  is  fully  autliori/.od  and  iMupowcnd  to  tako  and  liold  in  trust  tiie 
proporty  oonvoyod  to  it  tlu-ivin  ami  to  oxoeute  tlic  trusts  reposed  in  it 
umli'r  and   l>y   virtue  of   the   provisions  thereof. 

A  copy  of  this  inort<j:a<,'e  unuked  J'Aliihit  A  is  filed  lierewith  and  your 
orator  prays  leave  to  refer  to  the  same  as  if  it  were  fully  set  forth  in 
this  bill  of  eontphiint. 

\'.  After  the  exeeution  and  delivery  of  said  mortgage,  tiie  Metropolitan 
Company  duly  nuule  ami  executed  bonds  of  the  issue  described  in  said 
n»ort{ia"e  of  the  aggregate  par  value  of  sixteen  million  si\  hundred  and 
four  thousand  dollars  ($115,004,000)  all  of  which  bomls  were  duly  certilied 
l»y  your  orator  in  all  respects  as  provided  in  said  mortgage,  and  all  of  said 
bonds,  as  your  orator  is  informed  and  believes,  were  duly  issued  by  the 
.Metropolitan  Company  for  a  valual)le  consideration  and  in  accordance 
with  the  provisions  of  said  mortgage:  and  said  bonds  are  now  outstanding 
in  the  hands  of  divers  persons  and  corporations  who  are  now  the  owners 
and  holders  thereof  for  value  and  your  orator  is  advised  and  avers  tliat 
said  bonds  so  issued  as  aforesaid  are  now  in  all  respects  valid  outstanding 
obligations  of  the  defendant  ^Metropolitan  Company  and  are  entitled  to  the 
benelit  and  security  of  the  said  mortgage. 

VI.  Certain  of  the  bonds  so  issued  as  aforesaid  were  certified  and  de- 
livered by  your  orator  and  issued  in  accordance  with  the  provisions  of 
subdivision  (2)  of  article  second  of  said  mortgage  against  the  deposit 
with  your  orator,  as  .security  for  the  bonds  issued  and  to  be  issued  under 
said  mortgage,  of  the  following  securities,  viz. : 

IXcxt  followed  description.] 

Said  securities  so  deposited  with  your  orator  ever  since  have  been  and 
now  are  held  in  trust  by  it  subject  to  the  trusts  declared  in  said  mort- 
gage as  additional  security  for  the  payment  of  the  bonds  issued  there- 
under. 

N'll.  t)f  the  property  so  conveyed  to  your  orator  as  trustee  by  the  said 
mortgage  dated  March  21,  1902,  your  orator  in  accordance  with  the 
provisions  of  said  mortgage  released  from  the  lien  of  said  mortgage,  as 
it  was  authorized  to  do  under  the  provisions  tliereof,  a  portion  of  the 
proi>erty  hereinbefore  specifically  described  as  '•146th  Street,  147th  Street, 
I.«nox  Avenue  and  7th  Avenue  property,"  and  included  among  the  property 
enumerated  in  paragraph  A  of  subdivision  II  of  the  description  of  tiie  prop- 
erty conveyed  to  your  orator  as  hereinbefore  set  forth  as  "Real  estate  not 
subject  to  the  Metropolitan  Street  Railway  Company's  General  and  Col- 
lateral Trust  ilortgage;"  the  property  so  released  by  your  orator  being 
clo8eril)cd  as  follows: 

[Next  followed  de.scription.] 

VIII.  Your  orator  further  shows  that,  as  it  is  informed  and  believes, 
Himultaneously  with  or  immediately  prior  to  the  execution  and  delivery 
of  the  said  mortgage,  Kxhil.it  A.  filed  herewitli.  the  Metropolitan  Company 
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entered  into  a  certain  indenture  of  lease  dated  February  14,  1902,  With 
the  defendant  the  Xew  York  Company,  under  its  then  corporate  name  of 
Interurban  Street  Railway  Company,  and  by  said  lease  the  Metropolitan 
Comi)any  did  grant,  lease  and  demise  to  the  defendant  Xew  York  Company 
under  its  said  corporate  name  of  Interurban  Street  Eaihvay  Company  for 
the  full  term  of  nine  hundred  and  ninety-nine  years  from  Febuary  24, 
1!>(»2.  all  its  railroads  and  railroad  routes  and  all  its  real  estate  and  the 
buildings  and  improvements  thereon,  and  all  its  leasehold  interests  and 
leased  lines,  including  all  tlie  street  surface  railroads  and  real  estate  owned 
by  it,  and  all  the  street  surface  railroads  and  railroad  routes  operated  by 
it  as  lessee  wliich  are  described  in  the  said  mortgage  or  deed  of  trust  to  your 
orator.  Exhibit  A,  and  which  were  conveyed  to  your  orator  subject  to  the 
trusts  thereof. 

Said  lease  provided  among  other  things  that  subject  to  the  provisions 
therein  contained  and  for  the  purposes  therein  specilied,  the  Metro- 
politan Company,  the  lessor,  might  M-ith  the  consent  of  the  New  York 
Company,  the  lessee,  issue  its  bonds  secured  by  mortgages  upon  its  prop- 
erty and  your  orator  is  informed  and  l)elieves  that  all  the  bonds  issued 
by  the  Metropolitan  Company  under  the  aforesaid  mortgage  Exhibit  A 
■were  issued  in  accordance  with  the  provisions  contained  in  said  lease  and 
for  the  purposes  therein  specified  and  witli  the  consent  of  the  lessee,  the 
New'  York  Company. 

A  copy  of  said  lease  is  filed  herewith  marked  Exhibit  B  and  your 
orator  prays  leave  to  refer  to  the  same  as  if  it  were  fully  set  forth  in 
this  bill  of  complaint. 

Sliortly   after   the   execution   of   said    lease,   as   your   orator   is    informed" 
and  believes,  the  New  York  Company  entered   into  possession  of  the  said 
demised  railroads  and  property  and   has  operated   the  same  and   has  col- 
lected the  rents  and  profits  thereof  until  the  appointment  of  its  receivers 
as  hereinafter  mentioned. 

IX.  On  or  al)0ut  the  24th  day  of  September,  1!)()7,  The  Pennsylvania 
Steel  Company  and  The  Degnon  Contracting  Company  filed  their  bill 
in  tills  court  against  the  defendant  New  York  Company  alleging  facts, 
as  your  orator  is  advised,  constituting  insolvency  of  the  Xew  York  Com- 
pany and  praying  for  the  appointment  of  receivers  of  its  property. 
Thereafter  the  Xew  York  Company  filed  its  answer  to  said  bill  admit- 
ting the  allegations  thereof  and  thereupon  and  on  or  about  September 
24,  1907,  by  order  of  this  court,  the  above  named  defendants  Adrian 
H.  Joline  and  l)o\iglas  Roljinson  \\cr('  appointed  receivers  of  said  Xew 
York  Company  and  of  all  its  property,  wherever  situated,  and  they  were 
thereby  authorized,  empowered  and  instructed  among  other  things,  to 
enter  upon  and  take  possession  of  all  such  property  and  to  manage,  operate 
and  control   the  same. 

Thereafter,  the  said  Adrian  II.  .loline  and  Douglas  Robinson,  appointed 
receivers  as  aforesaid,  duly  qualified  as  such  receivers  and  as  such  re- 
ceivers entered  upon  and  took  pos.session  of  the  ])roperty  of  said  defendant 
Xew  York  Company,  including  the  property  which  is  descril)ed  in  tlie 
said    mortgage   dated    Marcii    21,    1902,   and   was   conveyed   to   voiir   orator 


>u!i.vt   t.i  till-  trusts  tlu'ioot".  and   tlu-y   Imvo  siiico  iisod   and  opoinfod   tlu; 
>aiiu'  mid  )iio  now,  as  sucli   roi'fivors.    in   possession   of  said   property. 

Your  onitor  tiles  iivrewitli  a  eopy  of  said  liill  and  answer  and  order 
iiiiukeil  Kxhibit  0  and  prays  leave  to  ref.r  tliereto  for  a  precise  statement 
of  the  contents  thereof. 

V.  Your  orator  fnrtiier  allejros.  tiiat  tliereaflrr  tlie  Metropolitan  Com- 
pany presented  it>  dnly  xerili.^d  petition  to  tliis  conrl  wlieicin  it  al!e<;ed 
t'aets,  as  vonr  orator  is  advised,  const itntinji  insolvency  of  the  Metiopolitan 
t'onipanv.  and  prayed  that  it  might  hecome  a  party  defendant  to  said 
^nit  <f  The  l\-nnsylvania  Steel  Company  and  The  Degnon  Contracting 
Cmnpany  against  the  New  York  Company  and  tliat  the  receiversliip  nnder 
the  hill  of  complaint  in  the  said  cause  be  extended  so  as  expressly  to  em- 
hraee  the  interests  of  the  ^retropolitan  Comi)any   in  said   property. 

Thereafter  and  on  October  1.  lUnT.  by  an  order  of  tliis  court,  the 
Metropolitan  Company  was  made  a  party  defendant  in  said  cause  and 
tlie  receivershi])  in  said  cause  was  extended  to  the  properties  of  the 
Metro|iolitan  Company  as  prayed  in  said  petition  and  tlie  said  Adrian 
H.  Joline  and  Douglas  Ivobinsoii.  theretofore  appointed  receivers  in  said 
cause,  were  appointed  receivers  of  tlie  ])roperties  of  the  Metropolitan 
Company. 

Thereafter  and  on  or  about  October  1,  1007,  as  your  orator  is  informed 
and  believes,  the  said  Adrian  H.  Joline  and  Douglas  Robinson  duly  quali- 
iied  as  such  receivers  and  as  receivers  as  aforesaid  they  are  now  in 
jiossession  of  all  the  railroads,  properties  and  franchises  of  the  Metro- 
politan  Company   described    in   said   mortgage   dated   ]March   21,    1902. 

Your  orator  tiles  herewith  a  copy  of  said  petition  and  of  said  order 
of  this  court  marked  Exhibit  D  and  prays  leave  to  refer  thereto  for  a 
precise  statement  of  the  contents  thereof. 

XI.  Thereafter  and  on  or  about  October  f),  1907,  your  orator  tiled  its 
bill  in  this  court  (leave  having  been  granted  to  your  orator  so  to  do) 
against  the  Metropolitan  Company,  the  New  York  Company,  said  Adrian 
II.  Joline  and  Douglas  Ilobinson  as  receivers  of  the  New  Y(nk  Company, 
said  Adrian  H.  Joline  and  Douglas  Robinson  as  receivers  of  the  Metro- 
pulitan  Company,  The  Pennsylvania  Steel  Company  and  Tiie  Degnon  Con- 
tracting Company  alleging  that  unless  the  income  and  profits  of  the 
mortgaged  premi.scs  were  applied  in  accordance  witli  the  provisions  of 
said  mortgage  the  mortgaged  premises  would  he  wasted  and  tlie  mortgage 
security  become  greatly  imi)aired,  and  i)raying  that  a  receiver  of  the 
mortgaged  property  be  appointed  and  the  income  and  ])rofits  thereof  be 
applied    in   accordance   with    the   provisions   of   said   mortgage. 

Tliereafter  and  on  or  about  Octol)er  It.  190".  said  Adrian  H.  .Inline 
and  Douglas  Robinson  were  by  an  order  of  this  court  ap|)ointed  under 
the  .said  bill  of  complaint  in  said  cause  receivers  of  all  the  railroads, 
properties  and  premises  mortgaged  and  pledged  under  the  said  mort- 
gage dated  March  21,  1902.  and  of  all  the  lolls,  earnings,  income,  rents, 
ind  profits  of  said  railroad,  property  and  premises,  and  tliere- 
a!t^  r  duly  fjualified  as  such  receivers. 

Your  orator   tiles  herewith  a  copy  of  said   bill   of   cojnjdaint  marked   E 
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and  of  said  order  marked  F  and  prays  leave  to  refer  thereto  for  a  precise 
statement  of  tlie  contents  thereof. 

XII.  Further  complaining,  your  orator  shows  that  the  property  granted 
and  conveyed  to  your  orator  under  the  said  mortgage  dated  March  21, 
1902,  Exhibit  A,  was  so  granted  and  convej-ed  to  secure  the  performance 
and  observance  of  all  the  covenants  and  conditions  contained  in  said 
mortgage,  and  that  in  and  by  said  mortgage.  Exhibit  A,  the  Metropolitan 
Company  did  agree  and  covenant,  among  other  things,  that  it  would 
from  time  to  time  punctually  observe  and  perform  all  of  the  obligations 
and  pay  and  discharge  all  amounts  payable  under  or  by  virtue  of  any 
lease  thereby  mortgaged  so  that  the  interest  of  the  ^Metropolitan  Com- 
pany in  anj'  such  leasehold  estate  miglit  be  at  all  times  preserved 
unimpaired  as  security  for  the  bonds  issued  under  said  mortgage. 

XIII.  Your  orator  alleges  that  among  the  leasehold  estates  mortgaged 
to  your  orator  under  said  mortgage,  Exhibit  A,  is  the  leasehold  estate 
demised  to  the  Metropolitan  Company  under  a  certain  indenture  or 
lease  made  on  or  about  April  13,  1900,  between  The  Third  Avenue  Rail- 
road Company  (hereinafter  in  this  bill  of  comjilaiiit  called  the  Third 
Avenue  Company)  and  the  defendant  ^Metropolitan  Company,  wliicli  lease 
was  subsequently  by  an  agreement  made  on  or  al)out  May  13,  1900, 
between  the  said  parties,   in  certain  respects  modified  and  corrected. 

A  copy  of  said  lease  marked  Exhibit  G  and  of  said  agreement  marked 
Exhibit  H  is  filed  hercwitli  and  your  orator  prays  leave  to  refer  to  tlie 
same  as  if  they  were  fully  set  forth   in  this  bill  of  complaint. 

XI\'.  In  and  by  said  lease,  Exhibit  G,  the  lessee,  the  defendant  Met- 
ropolitan Company  did  agree  among  other  things  to  pay  to  the  lessor 
the  Third  Aveiuie  Company  a  certain  annual  rental  and  as  a  part  of 
such  annual  rental  did  agree  from  and  after  the  expiration  of  six  years 
from  the  date  of  said  lease,  to  wit,  from  and  after  the  13th  day  of 
April,  1906,  for  a  period  of  four  years  thereafter,  to  pay  to  the  lessor, 
the  Third  Avenue  Company,  quarter  yearly,  a  dividend  upon  the  out- 
standing capital  stock  of  tlie  Third  Avenue  Company  at  the  rate  of 
six   (6)    per  centum  per  aiunnn. 

XV.  Your  orator  is  advised  tliat  in  accordance  witli  the  [)rovisions 
of  said  lease  there  became  due  and  payable  6n  October  13,  1907,  to  the 
Third  Avenue  Company  an  instalment  of  rent  for  the  quarter  ending 
on  that  day  amounting  to  a  dividend  of  one  and  one-half  i)er  centum 
on  the  said  outstanding  capital  stock  of  the  Third  Avenue  Conipan}-. 

Your  orator  is  informed  and  believes  that 'the  defendant  Metropolitan 
Company  has  not  paid  or  caused  to  be  ]y.\\<\  the  said  instalment  of  rent 
payalde  as  aforesaid.  lint  has  wholly  failed  and  neglected  so  to  do  and 
the  .said  Metropolitan  Company  has  therein  wholly  made  default  and 
the  said  instalment  of  rent  remains  and  is  now  wliolly  due  and  un- 
jiaid  and  in  (jctault;  that  the  ciitirr  proiierty  nf  tiic  Metropolitan  Com- 
pany is  in  the  hands  of  said  .lolinc  and  Robinson,  receivers  as  afore-, 
said,  and  that  said  Joline  and  Robinson,  both  as  receivers  of  the  New 
York  C(ini|>any  and  as  receivers  of  the  Metroi)oIitan  Company,  acting  in 
accordance    with    the    direction.?    of    this    court    in    res|)ect    thereto    have 
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!Hil»Hl   to   pay   siiiil    instalm.nt    of   ifiit..   aiul    havi'    iiuulr   ilclault    in    ivspoct 

I  lit-roto. 

Your  orator  is  advisod  and  so  rliargcs  that  sm-li  default  in  tlic  pay- 
unit  of  tlio  aforesaid  rout  duo  and  payalde  under  said  lease.  K\- 
hiliit  tJ.  is  and  eonstitiites  a  default  by  tlie  Metrojiolitan  I'onii.any  in 
llie  diU'  obsi'rvanee  and  ].erf«>rnianee  by  it  of  the  .-..v.  nants  and  rondi- 
tioiis  rwiuirod  in  said  Muirl-;aj;e.  Kxliil-it  A.  to  bo  kept  and  performed 
liv  it  and  that  the  .Metropolitan  Company  ever  since  has  been  and  ntSw 
is  ill  default  ill  rospoot  thereto. 

W  I.  Kurthor  eoiiiplaiuin';  .  your  orator  ailef;cs  on  information  and 
lioliol.  tliat  tiio  various  linos  of  railway  embraeed  in  said  lease  of  tlie 
Metropolitan  Conipaiiy  to  the  New  York  L'omi>aiiy.,  K.xiiibit  J{,  as  w(dl 
the  linos  owned  by  the  Metro])olitau  Company  as  the  lines  leased  to  it, 
are  subject  to  funded  indebtedness  secured  by  mortj^age  which  is  now 
outstandinj:  and  that  failure  to  meet  the  interest  on  such  umleilying 
funded  iiukhtediioss  as  such  inteiest  matures,  will  o])erate  also  as  a 
default  under  the  mortgage  securing  the  ind'^litedness  tiie  interest  on 
which  shall  so  become  in  default  and  will  render  said  mortgage  enforce- 
able: and  that  the  total  of  such  funded  indebtedness  now  outstand- 
ing secured  by  mortgages  (exclusive  of  the  bonds  issued  and  secured 
under  the  mortgage  to  your  orator  dated  .March  21.  1!)()2)  amounts  to 
uiiwards  of  eighty-three  million  dollars  (.$8:!. 000, 000)  and  that  the  annual 
interest  charges  thereunder  amount  to  upwards  of  three  million  sevea 
hundred  and  fifty  thousand  dollars    ($:5.7r)0.000) . 

^"uur  orator  cliarges.  that  by  said  lease  made  by  the  Metropolitan 
fiiiniiany  to  the  New  York  Company,  the  Metropolitan  Company  parted 
with  the  possession  of  its  entire  railroad  system;  that  the  Metropolitan 
Company  has  no  other  resources  wherewith  t»  meet  the  fixed  charges 
on  the  mortgage  indebtedness  of  its  said  system  so  leased  and  embraced 
in  said  mortgage  to  your  orator  or  to  meet  the  accruing  rentals  of  said 
lines  so  leased  to  the  Metropolitan  Company  or  its  ])redecessors  and 
by  the  Metropolitan  Company  so  leased  to  the  New  Y'ork  Company  and 
embraced  in  said  mortgage  to  your  orator  or  to  meet  other  indebtedness 
or  liabilities  of  the  Metropolitan  Company  than  the  rentals  reserved 
under  said  lease  made  by  the  Metrojiolitan  Company  to  the  New  York 
Company  as  i>art  of  which  said  New  York  Company  agreed  to  pay  such 
tixed  charges  and  such  rentals  and  to  perform  the  other  covenants  therein 
contained,  and  that  said  .Metrojjolitan  Company  is  now  insolvent  and 
unable  to  meet  its  obligations,  and  by  rea.son  of  the  matters  hereinbefore 
alleged,  it  is  and  «  ill  be  unalile  to  perform  its  covenants  and  obligations 
under  said  mortgage  dated  March  21.  1!)02. 

Tour  orator  further  charges  that  the  New  York  Company  is  insolvent 
and  unable  to  meet  its  obligations,  and  that  by  a  decree  made  by  this 
court  on  or  about  October  2o.  I!)(i7.  in  the  suit  above  mentioned  of  The 
Pennsylvania  Steel  Coini)any  and  The  Degnon  Contracting  Comi)any 
against  the  New  York  Company  this  court  did  order,  adjudge  and  decree 
and  find  that  the  said  New  York  Company  was  insolvent,  and  your 
orator  alleges  that  the  said  New  York  Company  and  said  receivers  thereof 
have   failed   and    neglected   to  jiay   tlie   instalment   of   rent  due   and    payable 
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by  it  on  October  15,  in07,  under  the  said  lease  of  the  Metropolitan 
Railway  Company  to  the  New  York  Company.  Exliibit  15,  and  have  therein 
wholly  made  default  and  have  also  failed  and  neglected  to  pay  the  instal- 
ment of  rent  due  on  October  13,  1907,  under  the  lease  of  the  Third  Avenue 
Company  to  the  Metropolitan  Company  and  are  in  default  thereunder  as 
hereinbefore  alleged. 

XVII.  It  is  provided  among  otlier  tilings  by  said  mortgage  to  your 
orator,  Exhibit  A,  that  upon  tiling  a  bill  in  equity  or  upon  other  com- 
mencement of  judicial  proceedings  by  your  orator  to  enforce  any  right 
under  said  mortgage,  your  orator  should  be  entitled,  as  a  matter  of 
right,  to  the  appointment  of  a  receiver  of  the  railroad's  property  and 
premises  thereby  mortgaged  and  pledged  to  your  orator  and  of  the  tolls, 
earnings,  revenue,  rents,  issues,  profits  and  other  income  thereof  with 
sucli  powers  as  the  Court  or  Courts  making  such  appointment  should 
confer.  Your  orator  alleges  on  information  and  belief  that  the  property 
subject  to  the  lien  of  the  mortgage  to  your  orator.  Exhibit  A,  is  inade- 
quate security  for  the  protection  of  the  holders  of  the  bonds  issued  tliere- 
under.  and  unless  receivers  of  such  mortgaged  property  be  appointed 
the  interests  of  your  orator  and  of  the  bondholders  it  represents  will 
be  greatly  injured  and  the  value  of  the  security  which  your  orator  has 
for  their  protection  will  be  furtiier  greatly  impaired  and  diminished 
and  that  it  is  necessary  for  the  protection  of  your  orator  and  of  tlui 
holders  of  said  bonds  that  a  receiver  or  receivers  be  appointed  in  this 
cause  of  the  railroad  property  and  premises  mortgaged  and  pledged  to 
your  orator  and  of  the  tolls,  earnings,  revenue,  rents,  issues,  profits,  and 
otlier  income  thereof. 

XVIII.  Your  orator  has  been  requested  by  persons  owning  or  rei)re- 
senting  a  large  number  of  the  bonds  issued  under  and  secured  by  said 
mortgage  to  your  orator  dated  March  21,  1902,  to  enforce  their  rights 
under  said  mortgage  and  to  institute  proceedings  for  the  foreclosure  of 
the  property  mortgaged  and  pledged  thereunder. 

XIX.  Your  orator  further  shows  that  no  proceedings  at  law  or  suits 
in  equity  have  been  begun  or  commenced  by  your  orator  save  as  above 
mentioned  or.  as  your  orator  is  informed  and  believes,  by  any  holder  of 
any  of  the  bonds  secured  by  said  mortgage  dated  March  21,  1902,  or  of 
any  coupons  thereto  attached,  to  enforce  the  payment  of  the  sums  so 
covenanted  to  be  paid  by  the  ]\Ietroj)olitan  Company  under  tlie  terms  of 
the  said  mortgage  and  that  the  amount  in  controversy  in  this  suit  exceeds 
five  thousand  dollars. 

XX.  The  .said  jjroperty  mortgaged  and  pledged  to  your  orator  as  afore- 
said, is  now  in  the  po.s.session  of  this  Court  through  its  receivers,  appointed 
by  its  orders  as  hereinbefore  set  forth,  and  ufjun  ai)|)li(ation  l)y  your 
orator  leave  has  been  granted  to  your  orator  to  include  as  defendants 
herein  the  said  Adrian  H.  .Toline  and  Douglas  Robinson  as  receivers  of 
the  .\ew  York  Company  and  the  .said  Adrian  TT.  Joline  and  Douglas 
Robinson  as  receivers  of  the  Metropolitan  Company. 

In  (onsideration  whereof  and  fur  as  nni<li  as  your  orator  is  remedi 
less  in  the  premises  according  to  tiie  strict  rules  of  the  lommoii  bn\ 
and    can    only    have    relief    in    a    Court    of    I';(iuity   where    matters    of    this 


::iu>U  aimm:m>ix. 

kind  arc  properly  oofiniznliU'.  your  inalor  tlu-rfforr  luays  the  aid  of  this 
Ilunonibte  Court :  *        .1 

1.  Tliat  tlu>  saiil  >i<'Uiuiiiii(s  may  lu-  n'(|iiirf<l  to  mnko  answer  icspeelivoly 
unto  all  ami  sinj;nlar  tlic  matters  liereiiiliefore  stated  and  eliar^red  as 
fully  and  partieiilarly  as  it"  the  same  were  herein  expressed  and  thoy 
tlu'ri'unto  particularly  interroj^ated  l>ut  not  nnder  oatli,  answer  under 
iMlth   luMn.i,'   herohy   expressly    waivid. 

•2.  That  an  aeeonnt  may  lie  taken  of  all  ]iroi>erty  suhjeet  to  the  lien 
of  said  uiortjrage  dated  Mareii  '21.  ]!>(»2,  and  tiiat  said  mortgage  m»y  he 
doeret'd  to  he  a  valid  lien  upon  all  and  singular  tiie  railroads,  railroad 
routes,  estates,  leaselndds.  jjroperties,  i>remises,  rights,  privileges  and 
franehisos  therein  descrihed.  and  upon  all  the  stocks,  honds  and  other 
securities  uiortgage<l  and  pledged  to  your  orator  or  held  hy  it  suhjeet 
to  the  provisions  of  said  mortgage  (save  and  except  such  projx-rty  as 
has  been  released  from  the  lien  thereof  as  in  this  hill  particularly  dc- 
seril>ed).  that  an  account  hi-  had  of  all  improxcnients  and  additions 
made  since  the  date  of  said  mortgage  uixm  and  to  any  of  said  railroads 
or  property,  real  and  personal,  and  any  and  all  c(iuipment  therefor  and 
renewals  or  re[)lacements  of  the  same  or  of  any  part  thereof  or  of  the 
:ipjiurtenances  and  also  of  all  and  every  other  railroad  which  the  de- 
fendant Metroptditan  Street  Railway  Company  has  acquired  or  con- 
structed since  the  date  of  said  mortgage  hy  means  of  the  proceeds  of 
any  of  the  bonds  secured  hy  said  mortgage  and  all  power  houses,  real 
estate,  equipment  and  other  property,  real  and  personal,  appurtenant 
thereto,  and  that  said  mortgage  or  deed  of  trust  may  be  declared  to  be 
a  valid  lien  upon  all  such  property. 

3.  That  \inless  the  defendant  the  Metropolitan  Street  Railway  Com- 
pany pay  within  a  short  day  to  be  fixed  by  this  Court  into  this  Court  or 
unto  the  Third  Avenue  Railroad  Company  or  to  the  ])ersons  entitled 
thereto  the  rental  due  and  payable  on  October  13th,  1907,  under  the 
lease  between  the  Third  Avenue  Railroad  Company  and  the  defendant 
Metropolitan  Street  Railway  Company  dated  April  13,  1900,  and  unless 
the  said  defendant  pay  to  your  orator  the  costs,  expenses  and  allow- 
ances of  this  suit  in  that  behalf  incurred  or  expended,  then  that  the  said 
defendant  Metropolitan  Street  Railway  Company  and  all  persons  claim- 
ing under  or  through  it  may  be  forever  barred  and  foreclosed  of  and 
from  any  equity  of  redemption  of  and  claim  of  and  in  the  railroads, 
jiroperty  and  premises  conveyed  to  your  orator  as  Trustee  and  descrihed 
in  said  mortgage  dated  March  21.  I!t02,  and  all  other  property  declared 
to  be  subject  to  the  lien  of  said  mortgage;  that  all  and  singular  the 
railroads,  railroad  routes,  estates,  leaseholds,  properties,  premises,  rights, 
contracts,  equipment,  privileges  and  franchises  mortgaged  and  pledged 
to  your  orator,  (save  and  except  sudi  property  as  has  been  released  from 
the  lien  of  said  mortgage  as  aforesaid),  and  all  stocks,  bonds  and  other 
securities  mortgaged  and  ])ledged  to  your  orator  or  held  by  it  subject 
to  the  lien  of  said  mortgage,  and  all  other  property  which  may  be  declared 
by  this  Court  to  be  subject  to  the  lien  of  said  mortgage,  may  be  sold 
in  one  parcel  and  as  an  entirety  under  a  decree  of  this  Honorable  Court; 
that    it  may   be   decreed   that   upon   such   sale   the   whole   of   the   principal 
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sum  of  the  bonds  secured  by  said  mortgage  be  immediately  due  and 
payable;  that  the  proceeds  of  said  sale  may  be  brought  into  this  Court 
to  be  administered  by  it  as  may  be  equitable  and  proper;  that  an  account 
may  be  taken  of  the  bonds  secured  by  said  mortgage  dated  ^Nlarch  21. 
1902,  and  of  the  amount  due  and  on  said  bonds  for  principal  or  interest 
or  otherwise;  and  that  in  case  of  the  insulliciency  of  such  proceeds  or  of 
such  portion  thereof  as  may  be  applicable  thereto  to  pay  in  full  the 
amount  of  the  principal  and  interest  so  due  and  unpaid  upon  tlie  bonds 
secured  by  said  mortgage  dated  March  21,  1002,  then  outstanding,  a 
judgment  may  be  rendered  in  the  cause  for  such  deficiency  against  the 
defendant  Metropolitan  Street   Railway  Company. 

4.  That  pending  this  suit  a  receiver  or  receivers  be  appointed  with 
the  usual  powers  of  receivers  in  like  cases  of  the  railroads,  property 
and  premises  mortgaged  and  pledged  in  said  mortgage  to  your  orator, 
dated  March'  21,  1902,  and  of  the  tolls,  earnings,  income,  rents,  issues 
and  prolits  thereof  and  that  such  directions  may  be  made  with  respect 
to  such  receivership  as  may  be  equitable  and  proper,  and  that  pending 
this  suit  a  writ  of  injunction  may  be  issued  out  of  and  under  the  seal 
of  this  Honorable  Court  directing,  commanding,  enjoining  and  restrain- 
ing the  said  defendant  iletrojiolitan  Street  Railway  Company,  its  olli- 
cers,  directors  and  agents  and  all  other  persons  Avhomsoever  from  in- 
terfering with,  transferring,  selling  or  disposing  of  any  of  the  property 
of  the  said  Metropolitan  Street  IJaihvay  Company  under  the  control  of 
said  receiver  or  receivers  and  from  selling,  transferring,  conveying  or 
otherwise  disposing  of  or  encumbering  any  of  the  property,  rights  or 
franchises  of  the  said  Metropolitan  Street  Railway  Company. 

5.  That  your  orator  may  have  such  other  and  further  relief  in  the 
premises  as  may  be  just  and  equitable  and  as  to  your  Honors  shall  deem 
just. 

May  it  please  your  Honors  to  grant  to  your  orator  a  writ  or  writs  of 
subpfena  to  be  directed  to  the  said  defendants  Metropolitan  Street  Rail- 
way Company,  New  York  City  Railway  Comjiany,  Adrian  II.  Joline  and 
Douglas  Robinson  as  Receivers  of  New  York  City  Railway  Comiiany  and 
Adrian  H.  Joline  and  Douglas  Robinson  as  receivers  of  Metroi)()litan 
Street  Railway  Company,  The  Pennsylvania  Steel  Company  and  The 
Degnon  Contracting  Company,  therein  and  thereby  commanding  tluiu 
and  each  of  them  at  a  certain  time  aiid  under  a  certain  penalty  therein 
to  be  named,  to  be  and  ap])ear  before  your  Honors  in  this  Honorable 
Court  then  and  there  severally  to  answer  all  and  singular  the  matters 
afon-said,  but  not  under  oath,  answer  under  oath  being  hereby  expressly 
waived,  and  to  stand  to  abidr  ami  pcifoiin  s\icii  other  and  further  orders 
or  decrees  as  to  your  Honors  shall  seem  met  t. 

MOKTON    TiusT  Company, 
[seal]  By  II.  M.   Francis,  Secretary, 

Coiii|ilaiiiant. 

Rlt>)NS()N     WlNTIlUOP, 

Solicitor  for  Curnplainant  and  of  Covmsel. 
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1 11  States  of  Amkimca, 
•-,111  Mill  Distriit  of  Nrw  York, 
City  iiiul  I'oiiiity  of  Now  York. 
Ilanv  M.  I'niiu-is  hoinjr  iliily  sworn  di-poscs  and  says,  tluit  lie  is  tlio 
Si'oivtarv  of  Morton  Trust  (.'oinpany.  (lie  alxivo  iiainod  coiiiiilaiiiant ; 
that  lu'  has  rt-ad  tiu"  fon-i^oiii^  l>ill  of  i(>iii|il:iinl  and  knows  (lie  i-onlcnts 
tluTt'of;  that  tho  same  is  (nic  of  his  own  knowlcdj^c  cxicpt  as  (o  (lie 
matters  tlioroin  slatcii  to  hv  allofrod  on  information  and  hdicf  and  a« 
to  tlioso  matters  lie  belicvos  tlu'  sanit-  to  Itc  tnic.  tliat  tlic  seal  allixod  to 
said  hill  i>f  i'»>inidaiut  is  the  eorporate  seal  of  said  complaint  ami  was  so 
atlixed   hy   its  antlunity. 

11.    M.    FUANCIS. 
Sworn  to  liefiire  me  this  !>tii  day  of  Novemher.  1!)07. 

[skalJ  K.  J.  Bleezardk, 

Notary  Publie,  Richmond  Co. 
Certificate  filed  in  New  York  Co. 


FORM   XI.— NOTICE  OF  FILING  AND  PETITION  AGAINST  UNITED 
STATES  IXDKH   TUCKER  ACT  OF  MARCH  3.   1887. 

*•  [From  record  in  Bigby  v.  U.  S.,  188  U.  S.  400.] 

[District]  CoKit  uf  lite  United  fStatcs  for  the  Eastern  District  of  Xew  York. 

William    Samuel   Bigby 

against 

The  U-N'ited  States  of  America. 

Sirs:  Please  take  notice  that  the  within  amended  petition  was  duly 
filed  with  the  clerk  of  the  [District]  Court  of  the  United  States  for  the 
Eastern  District  of  New  York  on  the  27tli  day  of  November,  189!),  which 
court  has  jurisdiction  of  the  case  set  forth  in  said  petition  and  in  which 
district   plaintiff   resides. 

New  \"ork.  November  27th,  1899. 

Y'ours,  etc.,  Roger   Foster, 

Attorney  for  Plaintiff,  Petitioner, 
3.T  \Yall  Street,  Borough  of  Manhattan,  New  York. 
To  the  Honorable  the  Attorney  General   of  the  United   States  and  to  the 
Honorable  the  Attorney  of  the  United  States  for  the  Eastern  District 
of  New   ^'ork. 


[District']  Court  of  the  United  States  for  the  Eastern  District  of  New  York. 

William   Samuel   Bigby 

against 

The  Umted  States  of   America. 

To  the  Honorable  the  Judges  of  the  IDistrlrf]  Court  of  the  United  States 
for  the  Eastern  District  of  Yoc  York  and  to  the  Honorable  the   [Dis- 
trict]   Court   of   the   United  States  for   the   East<^rn   District   of   New 
York: 
Your  jietitioner.  by  Roger  Foster,  his  attorney,  respectfully  shows: 
I.  The   United    States   of   America    is  a   corporation    created   by   the   Con- 
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Ktitution  of  the  United  States,  with  its  prinoi])al  ofTice  in  the  City  of 
Washington  and  the  District  of  Columbia;  and  your  petitioner  alleges 
upon  information  and  belief,  that  within  the  meaning  of  the  definitions 
ot  the  Xew  York  Code  of  Civil  PProcedure  said  United  States  of  America 
is  a  foreign  corporation. 

II.  Your  petitioner  resides  at  Xos.  2!)  and  31  De  Kalb  avenue  in  the 
borough  of  Brooklyn,  County  of  Kings  and  City  of  Xew  York:  and  in 
the  Eastern  District  of  New  York. 

III.  On  or  about  Xovember  27th,  1899,  your  petitioner  at  the  request 
of  the  said  United  States  of  America  and  at  tlie  recpiest  of  the  officers, 
employees  and  duly  authorized  agents  of  the  said  United  States  of 
America,  each  of  wliicli  officers,  agents  and  employees  was  acting  within 
the  scope  of  his  autliority.  entered  into  a  passenger  elevator  in  the 
United  States  court-house  and  post-office  building  in  said  borough  of 
Brooklyn,  which  said  building  and  elevator  were  then  owned  and  con- 
trolled by  the  United  States  of  America  and  which  elevator  was  de- 
signed and  intended  by  the  said  United  States  of  America  for  the  use 
of  persons  on  their  way  to  the  office  of  the  marshal  of  the  United  States 
for  the  Eastern  District  of  New  York;  which  entry  was  made  by  your 
petitioner  Avhile  on  liis  way  to  the  said  marshal's  office  upon  official 
business. 

IN'.  The  United  States  of  America  then  and  there  entered  into  an  im- 
plied contract  with  your  petitioner  wherein  and  whereby  for  a  sufficient 
valuable  consideration  it  agreed  to  carrv  your  petitioner  safely;  to  op- 
erate said  elevator  with  due  care;  and  to  employ  for  the  purposes  of  the 
operation  of  said  elevator  a  competent  and   experienced   person. 

V.  In  violation  of  said  contract  .said  United  States  of  America  failed 
to  carry  your  petitioner  safely;  and  failed  to  operate  said  elevator  with 
due  care;  and  failed  to  employ  for  the  operation  of  said  elevator  and  to 
]ait  ill  cliarge  of  the  same  a  competent  and  experienced  person;  and  violated 
its  said   contract  with   your   petitioner   in  other  Mays. 

VI.  In  consequence  of  the  failure  of  the  United  States  and  of  its  em- 
ployees in  charge  of  said  elevator  to  carry  your  petitioner  safely  and  to 
operate  said  elevator  with  due  care:  and  in  consequence  of  the  failure 
of  the  United  States  to  employ  a  competent  and  experienced  person  to 
operate  said  elevator  witli  due  care;  and  in  consequence  of  tiie  failure 
of  the  United  States  to  employ  a  competent  and  experienced  person  to 
operate  said  elevator;  and  in  consequence  of  the  incompetence  and  in- 
experience of  the  person  tlien  engaged  in  operating  said  elevator  and 
in  charge  of  the  same,  and  in  conseijuence^of  the  said  violation  by  the 
United  States  of  its  said  contract  your  jietitioner  whih-  entering  the 
said  elevatf)r  witliout  negligence  on  his  jiart  was  cau.sed  to  fall,  and  his 
foot,  ankle  and  leg  were  crushed  between  said  elevator  and  tiie  top  of 
the  entrance  into  the  elevator  shaft  or  a  projection  in  the  shaft  of  said 
elevator  or  in  some  other  manner,  and  the  back  of  vomi-  petitioner  and 
other  parts  of  the  liody  of  your  petitinner  were  also  e(inse(|U(iit  1\-  in- 
jureii  and  your  [>etiti(iner  c<in.se(|U('ntly  suffered  a  laceration  of  the 
ligaments  of  his  ankle,  and  he  con.sequently  was  caused  much  bodily  and 
mental    pain. 


o^;^,4  AlM'KNniX. 

VU.  In  ...h-.,|iuMuv  tluMfol  \..in  p.'t  it  iou.T  was  (.hli,ir«'(l  to  siu'ii.l  and 
incur  rtmsi.U-ral.l.-  Minis  of  monoy  for  nu.lical  aiul  sui-iral  altnulaiui-  aii.l 
ho  was*  coiilimvl  to  ilio  Iioum-  an.l  pivx.-i.tcd  from  atteiuliii-  to  Lis  l.usiiu'sb 
ami  from  ••urhiii';  monoy  for  a  .•oKsiiloraltlo  period  of  tiiiio.  and  ho  has 
U-ou  nrn.lo  luTn.anoiitlv  lanu-  and  his  said  foot,  ankh-  and  ha.k  havo  h.vn 
|H-rmaiu'iitly  injiuod:  ami  Ito  has  hn'n  llnis  and  otln-\xisi>  daniu-wl.  in  the 
slim  of  tontUuusund  .hillars   ($10,000). 

Wlu-roforP.  your  potitioiior  prays  for  a  jud>;nniit  or  dci'nv  a;;ainst  the 
luitoil  States  of  Amerieu  ui)on  tlie  facts  and  hiw  for  tlie  sum  of  ten 
tliousaml  doUars  i$10.000),  tojictiur  willi  his  reasonable  costs  and  dis- 
hursements  aud  for  such  otlier  and  furthtr  relief  in  llie  i»renvisesa8  may 
1k'   just. 

William    Samuel    Bigby. 

Petitioner, 
Roger    Foster. 
Petitioner's    Attorney, 

35  Wall  Street,  New  York. 
State   ok   New   York,  "j 

County    of    Kin},'s,  J-33. 

Kastorn    District    of    Now    York.  J 

William  Samuel  Bighy,  being  duly  sworn,  deposes  and  saj's:  I  am  the 
above  named  petitioner.  The  foregoing  petition  is  true  to  my  own  knowl- 
edge except  as  to  the  matters  therein  stated  to  be  alleged  upon  informa- 
tion and  belief,  and  as  to  those  matters  1  believe  it  to  be  true. 

William  Samuel  Bigby. 
Sworn  to  before  me  this  27th  day  of  November,   1S99. 

E.  M.  Smith,  [seal.] 

Notary  Public,  Kings  County,  New  York. 

f-ORM    XTL— ANSWER  IN  EQUITY. 

[p;^t,!'  1]   rourt  of  the  United  Hiates  for  the  Southern  District  of  New 

York. 

.lolIN     IlALFOltl)     ANU     lUcIIAUD     DaVIS 

ayainut 
IIenky  Hawes. 

The   auswer  of   the  above-named   defendant  to  the   bill   of   complaint   of 
the  above-named   plaint  ills. 

In  answer  to  the  said  bill,  I  Henry  Hawes,  say  as  follows:  — 
I.  1  admit  that  I  was  on  the  first  day  of  June,  1864,  seized  in  fee- 
KiJnple  of  the  premi.ses  in -the  first  paragrajdi  of  the  said  bill  mentioned. 
.\Hd  I  admit  that  the  indenture  in  tlie  said  lirst  paragraph  of  the  said 
bill  mentioned  was  of  such  date,  and  made  between  such  parties  as  in  the 
lir.>>t  said  paragraph  of  the  said  bill  alleged,  aiid  that  tiie  same  was 
executed  by  me.  I  believe  that  the  said  indenture  was  not  executed  by 
Henry  Baker  in  the  said  bill  mentioned.  I  believe  that  the  said  in- 
denture was  of  or  to  the   purport  and  effect  in  the  said    first   paragraph 
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of   the   said   bill    in   that   behalf   set   forth;    but   for   my   greater   certainty 
I  crave  to  refer  to  the  same  when  produced  to  this  Honorable  Court. 

2.  I  do  not  know  and  cannot  set  forth  as  to  my  belief  or  otherwise, 
whether  the  said  Henry  Baker  died  on  the  seventh  day  of  May,  1^(57, 
or  when  he  died:  or  whether  or  not  having  by  his  will  and  whether  or 
not  dated  the  tenth  day  of  January,  18G7,  or  of  what  other  date,  de- 
vised to  the  plaintiffs  and  their  heirs,  all  estates  vested  in  him  by  way 
of  mortgage,  or  appointed  the  plaintiffs  to  be  his  executors;  nor  wiiether 
the  said  will  was  or  \vas  not  on  the  first  day  of  July,  1867,  or  when,  in  fact, 
proved  by  the  plaintiff's  in  the  Surrogate's  Court  for  the  city  and  county 
of  New  York,  or  how  otherwise;  nor  whetlier  the  said  plaintiff's  thereby 
or  in  fact  became,  nor  whether  they  now  are,  the  legal  personal  repre- 
sentatives of  the  said  Henry  Baker;  but  I  have  no  reason  to  doubt  thai 
the  facts  are  as  in  that  behalf  alleged  in  the  said  bill. 

3.  The  said  Henry  Baker  was  a  bachelor,  without  any  near  relations, 
and  for  many  years  previously  to  the  year,  1864,  and  thenceforward  to 
his  deatli,  he  suffered  from  continual  ill-health  and  infirmity.  My  mother, 
Sarah  Hawes.  was  in  the  service  of  the  said  Henry  Baker  as  house- 
keeper from  the  year  1855  down  to  the  time  of  the  death  of  the  said 
Henry  Baker,  and  was  in  continual  attendance  iijjon  him;  and  the  said 
Henry  Baker  fre<juently  expressed  to  my  said  mother  his  gratitude  for 
her  attention  to  his  comfort  in  that  his  illness. 

4.  I  attained  my  age  of  twenty-one  years  in  the  year  1804.  In  tlio 
early  part  of  that  year  my  said  mother  applied  to  the  said  Henry  Baker 
to  advance  me  the  sum  of  one  thousand  dollars  to  enable  me  to  enter 
business,  which  he  agreed  to  do  on  liaving  the  repayment  thereof  witu 
interest  secured  by  the  said  indenture  of  the  first  day  of  June.  1864. 

5.  In  the  month  of  ]\lay,  1964,  the  said  Henry  Baker  wrote,  signed 
and  sent  to  me  a  letter  bearing  no  date,  containing  the  words  and  figures 
following  (that  is  to  say)  :  "All  is  arranged  about  the  security  you  art 
to  give  me.  I  hope  I  sliall  ncvt-i-  have  occasion  to  enforce  it;  and  that, 
nothing  will  compel  me  to  change  my  intention  of  rewarding  your  motliei 
and  yourself  for  her  long  and  faithful  services  to  me," — as  by  such  letter 
when   j)ro(luce(l  will  api)ear. 

6.  I  iiave  never  made  any  ])ayments  whatsoever  on  account  of  interest 
due  on  the  said  indenture,  and  I  was  never  called  upon  to  pay  interest 
thereon  by  the  said  Henry  Baker  in  his  lifetime. 

7.  My  said  mother  died  on  the  twenty-seventh  day  of  December,  1867. 

8.  Under  the  circumstances  hereinbefore  appearing  I  submit  tliaf  iiotli- 
ing  is  due  on  the  said  indeiit\ire  from  me  to  tiie  plaintifTs.  whetlier  as  sueii 
alleged  personal  representatives  or  otherwise.  Iiut  1  admit  tliat  notliing  lias 
ever  been  paid  on  account  of  tiie  iJiiiuipal   nidiiey  seeiired  (lierel)y. 

9.  I  do  not  know,  and  can  nut  set  forth,  as  to  my  belief  or  otherwise, 
whether  the  plaintiffs  did  nn  the  seventh  day  of  .\pril,  1S7:{.  discoM-r, 
but  I  admit  tiuit  it  is  the  t';i<t.  Unit  I  intend  to  |iiiil  down  the  said  lu.iise 
in  file  sai(|  hill  nicMtinned.  Mnd  th:il  I  iia\c  a<i\crti>ed  tlie  liricks  eom|)ot«- 
ing  the  same  to  l>e  sold  as  building  materials.  I  deny  liiat  it  is  tnit; 
that  I  have  entered  into  a  contract  with  Jolin  Smithers  or  with  any  other 
person  for  the  execiition  of  the  work  of  pulling  down  the  same. 
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10.  I  inlinit  thn^  if  tlu>  sai.l  liouso  li.-  jMillod  (knvii.  t)w  said  pn-inisos 
V,  '  ■  '.,.  iDsunicifiit  si'i-urity  iDr  liif  sum  of  one  (,luiiis:iiul  (loiiius  witli 
~  tlii-ivoii  at  till'  r«to  of  live  |><r  (•«>mHiiii  |u'i  ;iiimiiii  from  the  lirst 
lUv  of  Juiio.  IStU.  Milt  1  >iil)mit  (luit  1  liiivo  a  ii,>,'lit  lo  pull  down  the 
>4ti«l  houso.  uiiii  to  s.dl  tin-  Urioks  riimposiii-:  tlio  same  as  l.u  ildiii.i;  ma- 
li'j-iulH,  niul  that  tlu-  injum-tion  awardc.l  a,L;uiii^t  iiu>  \<\  fliis  iloiK.ialdi! 
Court  OH  the  sixti-onth  ihiy  of  Apt  ii,  1S7;{,  ou{,'ht  to  l>c  dissoivi'd,  and 
timt  thf  sniil  bill  oufjlit  to  ho  disniis.sod   with  losits. 

llli.NUV  11a\vk3, 

UOUKKT    .lo.NKS. 

Solicitor    lor    lliiiry    llflwes, 

111    Mroadway.    Now    York. 

DEFENDANT'S  OATH  TO  ANSWER. 

Statk  of  Ni:w   Vokk, 
City  and  County  of  New    ^  ork.    I.s3. 
Southern   District  of  New   York. 

Ilenrv    Hawes,   htdiig   duly    swoni.    deposes   and   says:      I   am   the   al)o\e 
named  defendant.     So  niuili  of  the  fore',u)ino-  answer  as  concerns   my   own 
acts  and   deeds   is  true  to  the   i)est   of   my   own   knowledge;    and    so   nuicU 
thereof  as  concerns   the  acts  or   deeds  of  any  other   person   or   persons,   1 
iH-lieve  to  be  true.  Henry  Hawes). 

Sworn  to  before  me  this  20th  day  of  July,  187o. 

Sylva.mj.s    Bkown, 

[sK.\L.]  Notary  Public,  New  York   County. 

FORM   \1  IT.— ANSWER  IN  COPYRIGHT  SUfl  IN   EQUITY. 
[Duslrict']  Court  of  the  United  States,  Southern  District  of  Neio  York. 


Edward  Tho.mpso.x   Company, 

Complainant. 
vs. 
American    L.\w    Book    Company. 

Defendant, 


In   JMiuity. 
No.  7951. 


The  answ.T  of  the  American  Law  Rook  Company,  the  above-named  de- 
fendant, to  the  bill  of  complaint  exhii)ited  against  it  by  the  al)ove-named 
complainant. 

This  defendant  now  and  at  all  times  hereafter  saving  and  reserving 
to  itself  all  and  all  manner  of  benefits  and  advantages  of  excei)tion 
which  may  be  had  or  taken  to  the  many  errors,  uncertainties,  imper- 
fections and  insudiciencies  in  the  complainant's  said  bill  of  complaint 
contained,  for  answer  thereunto,  or  unto  so  much  or  such  parts  thereof 
a.s  this  defendant  is  advised  that  it  is  mateiial  or  necessary  for  it  to 
make  answer  unto,  answering,  says: 

1.  Defendant  admits  that  complainant  is  a  corporation  organized  under 
the  law»  of  the  state  of  New  Y'ork,  with   its   principal   ofTice  and    place  of 
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business  at  the  village  of  Northport,  Long  Island,  and  also  admits  that 
defendant  is  a  corporation  duly  organized  under  the  laws  of  the  State  of 
New  Jersey,  having  a  publication  office  and  resident  agent  in  the  city 
of  New  York,  in  said  district,  and  that  both  complainant  and  defendant 
are  citizens  of  the  United  States. 

2.  Further  answering,  defendant  denies  that  complainant  is  or  at  any 
time  was  the  author  of  any  of  the  books  or  publications  mentioned  and 
referred  to  in  the  bill  of  complaint,  to  wit:  The  "American  and  Englisii 
Encyclopa?dia  of  Law,  Second  Edition"  and  the  "Encyclopaedia  of  Plead- 
ing and  Practice;"  and  further,  upon  information  and  belief,  denies  that 
tlie  complainant  is  the  proprietor  of  any  material  or  substantial  part 
of  any  of  said  books  or  publications;  further  denies  upon  information 
and  belief,  that  said  books  or  publications  were  edited,  prepared,  pub- 
lished or  otherwise  produced  from  original  sources  of  information;  on 
the  contrary  this  defendant  alleges  that  the  said  books  and  publications 
referred  to  in  said  bill  as  being  the  complainant's,  were  produced  and 
made  up  by  the  unlawful  use  and  appropriation  of  numerous  copyright 
publications,  which  were  not  and  have  never  been  the  property  ot  com- 
plainant, and  which  were  appropriated,  used,  copied,  pirated  and  em- 
ployed by  complainant,  in  defiance  of  the  rights  of  the  authors  and  pro- 
prietor.s  of  the  same,  and  in  violation  and  infringement  of  the  copyrights 
thereof. 

3.  Further  answering  defendant  denies,  on  information  and  beliet, 
that  the  "American  and  English  Encydopa-dia  of  Law,  Second  Edition" 
is  a  new  or  original  work,  and  likewise  alleges  that  the  said  "Second 
Edition"  is  based  upon  the  "First  Edition"  thereof:  and  that  neither 
editions  of  said  books  is  original  work,  but  that  hotli  said  First  Edition 
and  said  Second  Edition  are  made  up  by  the  piratical  use  of  copyrighted 
publications  which  were  and  are  the  works  of  authors  whose  labors  the 
complainant  and  writers  employed  by  complainant  and  its  predecessor  in 
buslne.ss  unlawfully  and   piraticalh'  appropriated. 

4.  Further  answering  this  defendant  alleges,  upon  information  and 
belief,  that  complainant  has  unlawfully  appropriated  and  piratically  used. 
in  the  preparation  and  production  of  the  forty  volumes  of  its  Encyclopa'dias 
particularly  set  out  in  tlie  i)ill  of  (•(iiii))laint.  a  great  number  of  volumes 
of  law  reports,  text  books,  law  dictionaries  and  other  legal  publications, 
all  of  which  are  and  were  duly  copyrighted  and  the  copyrights  of  which  are 
and  were  the  property  of  other  writers  or  publishers,  and  among  others 
the  following: 

The  American   Digest.  Annual  ]8S7.  title  recorded  April  24,  1888. 

The  Am.Ticaii   Digest,  Annual  1888.  title  recorded  April  fi,  18S!I. 
Tlie  American  Digest,  Annual  1889,  title  recorded  May  l(i,  1890. 

The  American  Digest,  Annual  1890,  title  recorded  December  1.  1890. 

Defendant  further  .says  upon  like  information  and  belief,  that  in  the 
case  of  each  of  the  al)ove-iiaiii(il  volumes  of  the  American  Digest,  the 
printed  title  of  each  voliiinc  resiiectively  was  deposiliwj  In  tlit-  mail  l)y 
the  West  i'nblishing  Company  before  the  |>ublicatioii  of  each  volume 
a<hlrr'KS(.'d  to  the  Librarian  of  Congres.s  at  Washington.  District  of  Co- 
lumbia, for  record,  furthermore  that  in  the  case  of  each  of  said  volumes 
I'd.    I'rac.    \'ol.    ill.— IC,;. 
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two  comploto  piintoil  i-opios  tluMVuf.  were  alsii  duly  dcposilcl  in  the 
iniiil  by  the  West  rnl>lisliin<r  (.'onipuny  witliiii  <tn  days  alter  tlu"  pub- 
liontion  of  eixi'li  volmiu-  ivs|U'(tivcly.  addrt'sstnl  lu  the  l.ibiaiiiin  of  Con- 
•:ress.  at  Wasliinjrttni.  Distriet  of  I'olinnltia,  to  eoiiiplete  the  eopyright 
therein,  and  tliat  tlic  ffes  ii'i|uirt'd  to  l>e  paid  to  tiif  l-iluarian  of  Con- 
jfress  veie  all  duly  paid.  'I'liat  tlie  notiee  of  copyii^^lit  re(iuired  by  law, 
x\ns  also  duly  inserihed  in  the  page  iiinnediately  follo\vin<j;  the  title  page 
thereof,  in  the  several  eopies  of  every  edition  puMished  of  each  of  said 
v.ilunies  as  8>ieh  notiee  appears  in  the  several  volumes  of  the  same. 

|)»'pon«'iit  further  says  upon  like  information  an<i  belief  that  in  the  case 
of  the  following  books  published  by  the  West  l*ul)lisiiing  Company,  the 
eopyright  thereof  was  duly  taken  out  by  said  West  Publishing  Company  as 
follows:  In  the  ease  of  each  volume,  before  the  publieation  of  the  same, 
the  printed  eopy  of  the  title  thereof  was  deposited  in  tiie  mail  within  Ihe 
United  St«tvs,  to  wit:  at  St.  Paul,  Minnesota,  addressed  to  the  Librarian 
of  Congress,  at  Washington,  District  of  Columbia;  and  that  not  later 
than  the  day  of  jiublieation  of  each  of  said  volumes  two  complete  printed 
eoj>ies  of  the  same,  printed  from  plates  made  from  type  set  within  the 
limits  of  the  United  States,  were  also  deposited  in  the  mail  within  the 
United  States,  addressed  to  the  Librarian  of  Congress,  at  Washington, 
District  of  Columbia,  to  complete  the  copyright  in  each  volume,  and  that 
the  notice  of  copyright  required  by  law  was  also  duly  inscribed  in  tlie  .sev- 
eral copies  of  every  edition  published  of  said  books  in  the  page  immediately 
following  the  title  page  thereof  as  such  notice  appears  in  the  published 
volumes  of  said  books,  and  the  titles  thereof  are  duly  recorded  in  books 
of  the  Library  of  Congress,  as  follows: 

[Next  followed  dates  of  record.] 

Defendant  further  alleges  upon  information  and  belief  that  in  the 
case  of  said  Jacob's  Fisher's  Digest  a  printed  copy  of  the  title  of  each 
volume  was  before  the  publication  of  each  volume  deposited  in  the  mail 
addressed  to  the  Librarian  of  Congress,  at  Washington,  District  of 
Columbia,  and  recorded  by  the  Librarian  of  Congress  on  the  days  above 
set  out;  that  within  ten  days  after  the  publication  of  each  volume,  two 
complete  printed  copies  of  each  volume  were  deposited  in  the  mail  ad- 
dressed to  the  Librarian  of  Congress,  at  Washington,  District  of  Colum- 
bia, in  order  to  complete  the  copj'right,  and  the  fees  required  by  law 
ivere  all  duly  paid.  That  in  the  several  copies  of  every  edition  of  each 
of  said  volumes  in  the  page  immediately  following  the  title  page  thereof, 
the  notice  of  copyright  required  by  statute  was  also  duly  inscribed  in 
the  words  prescribed  by  statute,  and  as  such  notice  appears  in  each  volume 
of  said  Jacob's  Fisher's  Digest. 

[Next  followed  dates  of  record  of  United  States  Digest.] 

Defendant  further  alleges  upon  information  and  belief  that,  in  the  case 
of  said  United  States  Digest,  First  Series,  and  said  United  States  Digest, 
\"ew  Serie*,  a  printed  copy  of  the  title  of  each  volume  was  before  the 
publication  of  each  volume  deposited  in  the  mail,  addressed  to  the  Librai- 
ian  of  Congress  at  Washington,  District  of  Columbia,  and  recorded  by  said 
Librarian  of  Congress  on  the  days  above  set  out;  that  within  ten  days 
after  the  publication  of  each   volume  two  complete  copies  of  each  volume 
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were  deposited  in  the  mail  addresed  to  the  Librarian  of  Congress  at  Wash- 
ington, District  of  Columbia,  in  order  to  complete  the  copyright,  and  the 
fees  required  by  law  were  all  duly  paid.  That  in  the  several  copies  of 
every  edition  of  each  of  said  volumes,  on  the  page  immediately  following 
the  title  page  thereof,  the  notice  of  copyright  required  by  statute  was  also 
duly  inscribed,  in  the  words  prescribed  by  statute,  and  as  such  notice 
appears  in  each  volume  of  said  United  States  Digest,  First  Series  and 
New  Series. 

Defendant  further  alleges  that  in  the  case  of  all  of  the  foregoing  books 
set  out  in  paragraph  4  of  this  Answer,  the  authors  thereof  were  citizens 
of  the  United  States  and  entitled  to  copyright  in  said  several  books  under 
the  laws  of  the  United  States. 

Defendant  further  alleges,  upon  like  information  and  belief,  that  said 
complainant  further  also  pirated  upon  and  copied  from  and  infringed  the 
copyright  in  a  number  of  other  books  duly  protected  by  copyright  in  the 
United  States  in  preparing  and  publishing  the  said  "American  and  Eng- 
lish Encyclopa-dia  of  Law,  Second  Edition,"  and  also  in  the  First  Edition, 
and  in  said  "Encyclopaedia  of  Pleading  and  Practice,"  but  such  other 
books  and  the  dates  when  the  titles  thereof  were  recorded  are  not  at 
present  definitely  known  to  the  defendant,  and  defendant  prays  leave, 
as  soon  as  the  titles  thereof  and  the  dates  of  recording  the  same  are 
ascertained,  to  set  up  the  same  as  part  of  this  answe"?  by  due  and  proper 
amendment. 

5.  Further  answering  on  information  and  belief,  defendant  denies  that 
complainant's  said  forty  volumes  of  Encyclopaedias  or  any  of  them  are 
original  compilations,  or  are  derived  from  original  sources  of  information, 
and  avers  that  said  forty  volumes  consist  chiefly  and  mainly  of  copyright 
matter  contained  in  the  legal  publications  described  and  referred  to  in 
the  paragraph  numbered  4  above,  which  copyright  matter  has  been  pirati- 
cally paraphrased,  colorably  altered  and  copied  out  of  such  copyright 
books,  all  of  which  have  been  duly  copyrighted  in  the  United  States  and 
have  been  and  are  the  property  of  others  than  the  complainant,  with  the 
addition  of  some  matter  copied  out  of  English  and  Canadian  law  books 
and  digests. 

6.  F\irther  answering,  defendant  denies  upon  information  and  belief, 
that  complainant's  American  and  English  Encyclopicdia  of  Law,  Second 
Edition,  is  a  new  or  original  work;  and  likewise  denies  that  it  is  not 
based  upon  the  first  edition  of  such  work;  and  likewise  alleges  that  the 
second  edition  of  said  work  is  largely  based  upon  the  first  edition  of  tlie 
same,  and  that  such  first  edition  was,  also  prepared  by  the  unlawful  and 
piratical  use  of.  ini<l  infringement  of  a  number  of  the  copyrights  of  books 
described  or  referred  to  in  paragrapli  4,  above. 

7.  This  defendant  denies  that  complainant  Iwcame  and  was  the  author 
of  tlie  19  volumes  of  the  "American  and  English  Kncylopadiii  of  Law, 
Second  Edition."  whicii  are  mentioned  jukI  rcfcncd  to  in  the  l>ill  herein. 
an<l  of  the  21  volumes  of  tiie  "Encyclopa-dia  of  Pleading  and  I'ractice," 
likewise  set  out  in  the  bill  herein,  and  on  information  and  belief  denies 
that  coni|)lainant  is  the  proprietor  of  any  substantial  or  material  i)art  of 
said  volumes  or  nf  anv  of  them. 
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S.  FurtliiT  rtiiswcriiiir.  (Iclfiulinit  iipoii  iiifoniintion  and  liclicf  (l<Miioa 
tliHt  i"»tniiiltuiiiint  ]u>rl'onm'(l  aiiv  of  llu'  luts  looking-  to  llu'  oMainiii",'  of 
«H>|ivri;;lits  for  said  Ann'rit-aii  and  Knu;lisli  KncVflopa-dia  of  Law,  Second 
Kditioii,  or  said  luu-vcloiurdia  of  ri.a.linu  and  I'ractioo,  or  of  any  volumes 
tluTi'of.  in  Hfcordani'f  witli  tin-  statutes  of  tlio  Tnitod  States:  defend- 
ant admits  that  eoni|daint  reiHcsented  to  tlie  l.ilu-arian  of  tU)n<ireHS. 
that  eoinplainant  was  tlie  autlioi  and  |iro|irietor  of  said  hooks  and 
tht'rou|«>n  soujrlit  to  olitain  eoinri^^iit  for  tlio  same.  Inil  defendant  denies 
timt  eoMiplainant's  acts  in  tiiat  rospcet  weic  in  aceordaneo  witii  tlu' 
statutes  of  tlie  I'nited  States  enaeted  for  the  i>uri)ose  of  eoin-ritrht,  and 
alleges  on  information  and  lulief  tiiat  eom|dainant's  sets  were  in  fraud 
of  till'  statutes  of  tiie  United  States,  and  constitute  an  \inlawf\il  attempt 
to  olitain  eopyri/irlit  l\v  eomplainant  for  material  and  sulistantial  parts 
of  the  writinjrs  and  literary  works  of  otiier  jiersons,  for  whose  protec- 
tion copyrijrhts  had  heen  theretofore  granted  under  tlie  laws  oi  the  United 
States. 

!t.  Further  answei'ing,  defendant  denies  that  it  has  any  knowledge  or 
information  save  that  derived  from  the  bill,  as  to  when  the  titles  of 
any  of  complainant's  said  40  volumes  of  its  Kiieycloi)irdia8  were  deposited 
in  the  mail  or  whether  such  deposit  was  not  later  than  the  day  of  publi- 
cation of  each  book,  and  leaves  complainant  to  make  such  proof  thereof 
as   it  may   be  advised. 

10.  Further  answering,  defendant  denies  ui)on  information  and  belief 
that  complainant  has  done  all  or  any  of  the  acts  or  complied  with  all 
or  any  of  the  legal  re(iuirements  necessary  to  establish  its  right  to 
copyright  under  the  statutes  of  the  United  States,  in  said  "American 
and  English  Encyclop;vdia  of  law,  Second  Edition,"  or  in  said  "Encyclo- 
piBdia  of  Pleading  and  Practice"  or  in  any  volume  of  either  of  said  En- 
eyclopa'dias. 

11.  Further  answering,  defendant  on  information  ami  belief  denies  that 
any  of  complainant's  said  40  volumes  were  composed,  or  edited  or  pre- 
pared or  arranged,  or  compiled  from  original  sources  of  information,  oi' 
otherwise  than  by  copying  and  paraphrasing  from  prior  published  books 
which  were  duly  copyrighted  and  the  property  of  persons  other  than  the 
complainant,  and  likewise  denies  that  complainant's  said  books  contain  a 
large,  or  any  substantial  or  material  amount  of  matter  which  is  original 
with  the  complainant,  or  which  is  the  private  property  of  the  complain- 
ant; and  further  likewise  denies  that  complainant,  either  as  author  or 
proprietor  ever  obtained  any  valid  copyright  for  the  said  books  or  for  any 
of   said   40   volumes. 

12.  Further  answering,  defendant  denies,  on  information  and  belief,  that 
complainant  has  com[)lied  with  the  legal  requirements  necessary  to  main- 
tain any  rights  or  copyrights  in  said  40  volumes  of  lOneyclopa'dias*  or  in 
any  of  them,  and  further  likewise  denies  that  comi)lainant  is  the  proprie- 
tor of  any  copyrights  therein,  or  that  it  has  any  sole  or  exclusive  right 
to  publish  the  same  or  any  of  them,  or  that  the  allege<I  copyrights  tlierein 
are  of  great  or  any  value  whatever. 

1.3.  P'urther  answering,  defendant  admits  that  at  one  time  Charles  W. 
Dnmont,  mentioned  in  the  bill  of  complaint,  was  treasurer  and  one  of  the 
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stockholders  of  complainant  the  Edward  Thompson  Company,  and  thereby 
became  fully  conversant  with  the  i)lans  and  methods  of  said  company  as 
alleged  in  the  Bill  of  Complaint. 

14.  Defendant  further  allejie.s  that  said  Dumont  has  been  engaged  in 
the  business  of  dealing  in  and  selling  law  books  for  about  twelve  years. 
That  during  that  time  lie  traveled  extensively  throughout  the  United 
States  in  said  business,  and  trained  and  employed  a  iuimi)er  of  agents  in 
and  for  his  said  business  and  became  acquainted  with  a  large  number  of 
judges,  lawyers,  text  book  and  other  legal  writers,  and  contributors  to 
the  legal  periodicals  published  tlironghout  the  United  States  and  became 
thoroughly  ac(iuaintod  with  the  requirements  of  the  members  of  the  legal 
profession,  and  that  among  the  books  dealt  in  and  sold  by  him  and  his 
agents  were  the  American  and  English  Encyclop;rdia  of  Law,  Second 
Edition,  and  the  Encyclopa-dia  of  Pleading  and  Practice,  both  being  works 
publisiied  by  the  com])lainant. 

If).  That  wliile  thus  engaged  said  Dumont  learned  of  many  of  the  ob- 
jections to  the  complainant's  said  publications,  but  in  spite  of  the  same 
said  Dumont  established  a  large  and  profitable  business  therein.  That 
being  engaged  in  the  book  selling  business,  with  his  headquarters  at 
Chicago,  said  Dunnmt  was  not  able  to  regulate  or  control  the  objectionable 
plans  or  methods  of  said  conii)lainant   company. 

IG.  That  among  the  objeitions  to  said  complainant's  books,  were  the 
endless  chain  system  of  new  editions  adopted  by  complainant  for  its 
Encyclopa-dias,  the  division  of  the  same  into  what  complainant  des- 
ignates Substantive  Law.  on  the  one  hand,  and  Pleading  and  Practice 
on  the  other  luind.  and  thereby  a  large  duplication  of  matter  requiring 
the  examination  of  at  least  two  sets  of  books  upon  any  subject  by  rea- 
son of  the  cross  references  from  one  set  to  the  other:  and  further  the 
j)iratical  approj)riation  of  matter  from  text  book  writers.  This  last 
ol)ieetion  was  especially  serious  where  the  authors  resided  whose  works 
had  been  pirated  and  among  those  lawyers  who  were  friends  of  tlie  writers 
of  such   books. 

17.  That  having  become  tlioroughly  acquainted  with  the  requirements 
of  the  |)rofession  for  ])roperly  edited  books  of  such  character,  published 
upon  a  reasonable  jdan.  said  Dumont  had  in  contemplation  the  preparation 
of  a  set  of  such  books  and  upon  more  enlightened  lines,  but  in  1897.  the 
complainant  company  invited  said  Dumont  to  come  to  Nortliport.  to 
organize  a  selling  department  for  the  complainant  and  ]dace  his  trained 
agents  therein,  to  purchase  stock  in  the  complainant's  company,  and  to 
bec<»nu'  one  of  its  ollicers,  at  a   handsome  salary. 

18.  That  said  Dumont.  believing  that  l)y  accepting  such  jiosition  he 
would  be  able  to  control  the  j.lans  and  metliods  of  said  (■omi)laii)ant 
coni[)anv  so  as  to  make  tlic  pulilication  of  said  company  nuire  attrac- 
tive to  the  profession,  accepted  tiie  offer  of  tlie  complainant  company, 
broke  up  his  home  and  business  at  Chicago,  removeil  his  family  to 
Nortliport  and  established  iiis  hunu'  tliere.  organi/ing  a  selling  depart- 
more  for  complainant,  and  turned  iiver  bis  traineil  agents  ami  salesmen 
to  the  business  of  comiilainant  eompauN  and  prepared  large  <|uantities 
of    advertising    matter    for    said    comjilainant    company.      This    work    re- 
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.|uiroa  ail  of  saiU  Dunu.nfs  atUnlion  for  over  tliroc  yoars.  and  then 
ho  disi-ovi-ml  that  In*  in.t  oi\ly  liiul  no  inlhuMU'o  npon  lht>  jilans  or 
nu'thotls  of  tlio  I'oniplainant  I'oniiuinv.  I>ut  from  irrlain  iiuli.  at  ions  he 
then  found  that  the  objeet  of  tlnit  ion\i>any  had  Ix'cn  luineipally  to  have 
htm  hrinj;  liis  trained  a>;ents  and  sah-smeu  over  to  nuike  eontraets  di- 
rtHtly  \vitli  said  eonipany,  and  to  orjiani/.e  its  sales  department  njjon  a 
solid  anil  satisfactory  basis  in  onhT  Uiat  (lie  pri.tits  wliicli  said  Du- 
iiumt  liad  realized  in  liis  business  from  the  sales  of  the  complainant's 
Uioks  prior  to  said  arranj;enu>nt,  niigiit  he  realized  by  said  complainant 
company. 

lit.  That  said  Dnmont  did  not  fully  realize  his  position  until  Jvily, 
liUH),  wlien  the  otlier  otlieers  who  were  directors  of  the  company,  elected 
one  of  their  number  as  treasurer,  and  largely  increased  the  salary  of  such 
other  otlieers  and  in  that  manner  deprived  liiin  not  only  of  his  agents  and 
salesmen,  but  of  the  lucrative  business  which  he  had  theretofore  estab- 
lished and  carried  on  at  Chicago. 

•20.  .Said  Dumont  tliereupon,  in  association  with  legal  writers  of  high 
standing  and  great  experience,  organized  the  American  Law  Book  Com- 
pany for  the  purpose  of  publishing  a  leading  Cyclopaedia  upon  a  new 
plan,  and  entirely  by  new  methods,  such  as  would  obviate  all  the  objec- 
tions with  which  he  had  become  acquainted  during  his  long  experience 
in  dealing  in  and  selling  law  books,  including  those  of  the  complainant 
company. 

21.  That  after  organizing  the  said  American  Law  Book  Company,  the 
defendant  herein,  the  Editors  in  Chief,  ai)pointed  by  said  company,  Wil- 
liam Mack  and  Howard  P.  Nash,  selected  suitable  and  competent  writers 
to  be  employed  by  said  company  for  the  purpose  of  preparing  the  books 
about  to  be  published  u»der  the  best  conditions.  With  this  object  in 
view,  defendant  established  its  editorial  department  in  the  City  of  New 
York  where  there  is  access  to  the  great  law  libraries  and  where  many  of 
the  best  writers  resided  or  desired  to  reside,  and  there  established  an 
Editorial  Department  and  purcliased  and  fitted  up  one  of  the  best  and 
most  complete  Law  Libraries  in  the  United  States. 

22.  That  upon  consultation  it  was  determined  to  arrange,  in  the  prep- 
aration of  defendant's  books,  for  the  use  of  the  best  publications  issued 
by  other  puldishers  in  the  United  States.  Defendant  at  once  opened  nego- 
tiations with  the  \\est  Publishing  Company,  with  the  Lawyer's  Co- 
operative Publishing  Company,  and  with  the  Bancroft-Whitney  Company, 
for  the  use  of  their  publications,  and  for  valuable  considerations  obtained 
certain  rights  and  privileges  and  certain  property  now  belonging  to  the 
defendant  company  as  follows,  to  wit: 

23.  The  sole  right  to  use,  in  books  of  an  EncyclopEedia  character  the 
American  Digests,  Century  and  Annual  J'^litions,  all  of  them  the  prop- 
erty of  and  copyrighted  by  the  West  Publishing  Company  as  herein- 
before set  out:  and  of  these  unbound  sheets  in  duplicate  for  the  use  of 
being  cut  up  to  facilitate  their  use  in  defendant's  business. 

24.  The  undivided  one-third  interest  in  all  the  several  copyrights  in 
the  United  States  Digest,  First  and  New  Series,  herein  above  more  par- 
ticularly referred  to,  together  with   the  sole  riglit  to  use  the  said   United 
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States  Digests,  First  and  Second  Series,  in  books  of  an  Encyclopaedic 
character. 

25.  The  sole  right  to  use  the  law  reports  of  the  National  Reporter 
system,  also  the  jn-operty  of  and  copyrighted  by  the  West  Publishing 
Company  in  books  of  an  Encyclopsedic  character.  These  reports  include 
the  Atlantic  Reporter,  the  Northeastern  Reporter,  the  Northwestern  Re- 
porter, the  Southeastern  Reporter,  the  Southwestern  Reporter,  the  South- 
ern Reporter,  the  Pacific  Reporter,  the  New  York  Supplement,  the  Fed-_ 
eral   Reporter,   and    Supreme   Court   Reporter. 

26.  The  sole  right  to  use  the  Federal  Cases  and  Digests  of  the  same, 
and  Black's  Law  Dictionary,  hereinabove  more  particularly  referred  to, 
also  the  property  of  and  copyrighted  by  the  West  Publishing  Company, 
in  books  of  an  Encyclopaedic  character. 

27.  The  license  to  use,  in  books  of  an  Encyclopedic  character,  the  pub- 
lications of  the  Bancroft-Wiiitney  Company,  consisting  of  the  American 
Decisions,  American  Reports,  and  American  State  Reports,  having  notes 
and  also  digest  volumes. 

■  28.  The  license  to  use,  in  books  of  an  Encyclopaedic  character,  the  pub- 
lications of  the  Lawyer's  Co-Operative  Publishing  Company,  including 
the  General  Digest,  published  annually,  and  the  reports,  which  now  in- 
clude those  generally  cited  as  L.R.A.  and  also  the  Circuit  Court  of  Ap- 
peals Reports,  generally  cited  C.  C.  A,  and  Supreme  Court  Reports 
of  the  U.  S.  Lawyers'  edition. 

29.  The  copyrights  of  the  English  Digest  known  as  Jacob's  Fisher's 
Digest,  consisting  of  eleven  volumes.  All  of  the  books  set  up  in  para- 
graphs numbered  2.3  to  20,  both  inclusive,  being  duly  copyrighted  in  the 
United    States. 

30.  The  president  of  defendant  company  having  learned  of  the  preju- 
dice against  publications  of  the  complainant  company,  by  reason  of  the 
piratical  use  of  a  number  of  text  books  in  preparing  the  Encyclopu'dias 
of  that  company,  it  was  determined  not  only  tliat  under  no  circum- 
stances should  matter  out  of  any  l)ook  be  used  without  permission  in 
preparing  articles  for  defendant's  Cyclopedia,  but  that  wherever  prac- 
ticable authors  of  distinguished  position  should  be  engaged  to  prepare 
and  write  articles  for  defciuhint's  "Cyclopedia  of  Law  and  Procedure,"  or 
where  that  could  not  be  (lone,  that  such  authors  should  be  engaged  to 
edit,  revise  and  thus  make  tliemselvcs  responsible  for  articles  prepared 
liy   tlie  Editorial    Department  of  tlie  defemlant  company. 

.{1.  in  accordance  with  this  policy  tlie  following  prominent  authors 
and  jurists  liave  prepared  or  are  preparing  articles  for  defendant's  said 
Cyclopeflia: 

Ilo.N.  SKY.MOUU  D.  1  iioMPSO.N,  Auflior  of  ■'I'liomjisoii  on  Corporations," 
etc. 

Hon.    John    F.   Dillon,    Autlior   of   "Dillon's    Municipal    Corjioratioiis." 

Hon.  J,mes  Sciiotikh.  Arthur  of  "Scliouh'r  on  Domestic  Relations," 
etc. 

Hon.  Samukl  C.  Bennkti.   of   P.osion.  Mass. 

Ho.v.  (iKOKCK  lloADi.Y,  of  New  'S'ork. 

Hon.  W.   H.   Hamilton,  of  New  York. 
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Justitv  Gii.nKitr  Coi.i.ins.  of  Now  .lorsoy. 

.luiljii'  TnoMAS    A.   MoKAN,  of  C'liuaji.i. 

.luslico  CuAKi.Ks   I,.   Lkwis.  of   .Miim.suta. 

K\-CliM'l  .lu.stiw  Jonathan   Koss.  of  \  (iiuont. 

.lustioc  John  S.  W  u  ki.s.  of    Ti-niifssi-i'. 

Kx-Justiri-  t'.  l".  roi.K,  i)f  till-   Dislik't  of  Cohiiuhia. 

.Instill-    Kmu.    Mil'i.AiN.    of    Jowu,    Author    of    "McClain    on    Criminal 

J.llW,"     I'to.  ^ 

Kx-Attonioy-CuMioral  W.  A.  Kktcuam.  of  Tiuliana. 

.hi>tin'   11.   A.  SiiAKi't:,   of   Alabama. 

.Tiihtii-i>  CuAKi,?-.s  V.   Baudkkn,  of  Wisconsin. 

.loYiK  &  .loYiK.  Authors  of  "Joyce  on  Electricity,"  etc. 

,IoHN   M.  tJori.i).   Author  of  •(Jould  on  Waters,  etc. 

LJkokgk   F.  'ricKKK.  Joint  Kilitor  of  "Gould  and  Tuclcer's  Notes  on  the 
r.  S.  statutes,"  etc. 

Justice   Waltke   Clark,   of   North   Carolina,   Author  of   "Clark's   Anno- 
tated Code  of  Civil    Procedure  of  North  Carolina," 

Justice  W.  A.  JouNsroN.  of  Kansas. 

Hon.  Cko,  H.  Bates,  of  Delaware. 

Justice  H.  C.  :McWhortkk.  of  West  Virginia. 

Hon.  JosEiMi  V.  HAN00i.ru.  Author  of  "Randolpli  on  Commercial  Paper," 
etc. 

Hon.  l.KONARD  A.  JoxES,  Author  of  "Jones  on  Mortgages,"  etc. 

Chief  Justice  A.  C.  Killam,  of  Manitoba.  Can. 

Hon.  A.  B.  BOLLES,  Author  of  'BoUes  on  Banking." 

Hon.  John   Norton   roMEUOY,  Jr.,  Editor  last  edition  of  "Pomeroy  on 
Equity." 

UOGEK  Foster,  Author  of  "Foster's  Federal  Practice,"  etc. 

Marion    C.    Early',    Author    of    last    edition    of    "Bishop    on    Statutory 
Crimes." 

Ardemus  Stewart,  of  Philadelphia,  Pennsylvania. 

Hon.  J.  D.  Lawson,  Author  of  "Lawson  on  Contracts,"  etc. 

Ex-Presiding  Judge  E.  PI  Komuauek,  of  St.  Louis  Court  of  Appeals. 

H.  W.  Wells,  Author  of  "Wells  on  Replevin." 

Hon.  Charles  F.  Chambeblavne,  Editor  of  "Best  on  Evidence." 

Ex-Judge  Frank  Irvine.  Prof,  on  Equity  at  Cornell  University. 

Prof.    Henry    Wade    Rogers,    of    Yale    School,    Author    of    "Rogers    on 
E.xpert    restimony,"  etc. 

32.  'Ihat  while  the  first  and  second  volumes  of  defendant's  said  Cyclo- 
pedia were  in  preparation,  it  was  considered  desirable  among  other  things 
to  ascertain  whether  the  plans  adopted  by  defendant  were  adequate  to 
meet  the  competition  which  would  £u-ise  between  the  defendant's  volumes 
and  those  published  by  complainant. 

It  was  determined  at  the  outset  that  every  writer  selected  by  the 
IMitors  in  Chief  should  be  required  to  stipulate  that  he  would  not  look 
into  any  of  complainant's  publications,  for  the  reason  tliat  otherwise 
questions  of  infringement  of  copyright  might  arise,  and  these,  of  course, 
it   was   desired    to   avoid,    and    in    pursuance    of    this    policy   the    president 
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of  defendant  personally   made  the  aforesaid   stipulation   with  each  writer 
emplo^'ed. 

33.  Thus  there  was  no  method  of  comparison  between  the  volumes  of 
cases,  collected  by  defendant's  writers  and  that  collected  by  complain- 
ant's writers.  Nor  was  there  any  way  of  tracing  up  the  numerous  errors 
of  citation  in  complainant's  publications.  In  order  to  get  at  this  informa- 
tion defendant  consulted  competent  counsel,  was  advised  that  such  com- 
parison could  lawfully  be  made  by  checking  ofi"  the  cases  cited  in  defend- 
ant's  publications   by   those   cited    in    complainant's   publications. 

34.  In  order  to  do  this  without  permitting  defendant's  writers  to  use 
the  volumes  of  complainant's  publications,  some  of  defendant's  stenog- 
raphers were  employed  to  collect  all  the  cases  from  a  number  of  the 
articles  iniblished  in  complainant's  publications.  These  cases,  viz.:  the 
bare  citations  were  copied  on  slips  of  paper  about  4x8  inches.  On  each 
slip  was  the  volume  and  page  from  Avhich  taken,  and  the  title  of  tlie 
case.  c.  g.,  Jones  v.  Smith,  10  X.  Y.  40.  There  was  nothing  to  indicate 
what  point  was  decided  by  the  case,  but  only  that  it  was  a  case  cited  in 
tiie    article. 

35.  Further  answering,  defendant  alleges,  upon  information  and  belief, 
that  eacli  writer  was  instructed  generally  to  make  a  thorough  and  com- 
plete article  on  the  subject  assigned  to  him,  and  was  informed  that  lie 
would  be  held  responsible  for  a  complete  collection  of  all  the  author- 
ities on  such  subject,  to  the  date  of  its  preparation.  The  writers  were 
notified  that  the  American  Law  Book  Company  had  made  arrangement 
for  the  use  of  the  publications  of  the  Baiicroft-\\hitney  Company,  of 
the  Lawyer's  Co-Operative  Publishing  Company,  and  of  the  West  I'ul)- 
lishing  Company,  and  the  Digest  slips  of  the  last  named  company  were 
furnished  to  tlie  writers,  together  with  the  bare  names  of  cases  from 
complainant's  encyclopaedias  as  a  starting  for  that  purpose,  with  in- 
structions to  check  ofi"  the  material  collected  by  tlie  writers,  but  defend- 
ant's writers  were  required  to  write  their  articles  from  the  cases  in  the 
original    law   reports. 

36.  Tliat  from  quite  a  number  of  complainant's  articles  the  cases  were 
thus  copied  and  turned  over  to  complainant's  writers  in  connection  with 
articles  in  volumes  1  and  2.  Some  of  defendant's  writers  worked  on 
this  plan  with  the  first  articles  written,  but  thereafter  refused  to  spend 
the  e.xtra  time  required,  for  the  reason  that  by  defendant's  plan  of  work 
involving  tlie  thorough  examination  of  all  the  Digests  and  reports,  all 
that  was  valuable  and  authoritative  in  the  reports  was  obtained,  and 
that  the  checking  off  system  involved  a  great  amount  of  labor  without  any 
corresponding  iHiielit.  'Ilie  checking  system  was  therefore  abandoned 
and  the  cases  wiiich  had  been  cojjied  from  a  number  of  complaiinnits' 
articles  were  thrown  away  without  being  used  even  for  advertising  pur- 
poses. 

37.  Defendant  furtlier  answering  on  iiitOrmat  ion  and  belief,  denies 
that  the  \uliiines  1  and  '1  of  its  Cyclopedia  eontaine<l  a  laige  or  anv  amount 
of  T<iin|dainaiifs  original  or  eojiyright  matter,  or  any  nuitter  whatever 
pirated  or  eopied  from  complainant's  imblieations  or  from  anv  of  them, 
and    upi'ii    like    infonnat  ion    and    belief   alleges,   that   there    is   iu)t    in    either 
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of  th'fnula Ill's  tiiiiii  vtilimu's  so  iiiiuh  as  one  liiu-  loiiicj  out  of  the  eora- 
plainant's  publii-atioiis  or  any  of  tlu-in.  sot  ui>  in  tho  hill  of  it>inplaiut 
heroin. 

as.  DolVnilant  furtlu-r  ans\vorin<i  ilonios  that  it  iia.s,  in  its  said  vol- 
umes one  antl  two,  as  a  substitute  for,  or  in  lien  of  a  resort  to  ori}i;inal 
souri-es,  unfairly  or  otherwise  used  the  results  of  eoniplainant's  lal)or 
us  set  forth  in  eoniplainant's  publications,  or  has  incorporated  such 
result  in  defendant's  said  volumes,  and  likewise  denies  that  defendant's 
publications  are  to  a  larj,'e  or  any  extent  the  inoduct  of  complainant'a 
original  work,  either  as  alleged  in  the  bill  or  otlierwise;  likewise  de- 
nies that  defendant  instead  of  resorting  to  original  sources  for  citationa 
of  cases,  delinitions  of  terms,  statements  of  legal  principles,  and  similar 
legal  information,  has  to  a  very  large  extent,  or  to  any  extent,  obtained 
the  same  from  complainant's  publications  or  from  any  of  them;  and 
likewise  denies  that  it  has  unfairly  availed  itself  of  any  of  complain- 
ant's work,  either  as  alleged  in  the  bill  or  otherwise;  likewise  denies 
that  it  has  published  any  of  complainant's  work  in  unfair  competition, 
or  in  violation  of  any  of  coiH})]ainant's  alleged  copyrights;  on  the  con- 
trary it  alleges  that  in  so  far  as  there  luis  been  competition  between  the 
publications  of  defendant  and  complainant,  such  competition  has  been 
fair  and  open,  and  that  the  superiority  of  the  plan  of  defendant's  publi- 
cations over  that  of  the  complainant's  and  the  superiority  of  the  work 
contained  in  the  defendant's  books,  has  always  been  pointed  out  to  pros- 
pective customers,  in  order  that  being  made  acquainted  therewith  and 
seeing  the  work  for  themselves  such  customers  might  be  in  position  to 
select  the   best. 

39.  Defendant  denies  that  it  has  in  any  way  or  manner  availed  itself 
of  the  alleged  good  name  or  standing  of  the  complainant,  and  on  the 
contrary  alleges  that  it  has  always  adverted  to  and  advertised  the  fact 
prominently  brought  before  the  public  that  it  not  only  had  no  connec- 
tion with  the  complainant  but  was  engaged  in  the  publication  of  a  legal 
cyclopedia  much   superior  to  that  produced  by  the  complainant. 

40.  Defendant  admits  tliat  some  of  tlie  better  class  of  writers  who  at 
one  time  were  engaged  in  writing  for  complainant,  have  come  to  work 
for  defendant,  for  reasons  best  known  to  themselves,  and  that  some  of 
the  salesmen  and  agents  who  had  been  trained  by  said  Dumont,  have 
returned  to  him.  preferring  apj^arently  to  be  associated  with  him  in  the 
work  of  introducing  defendant's  books  to  purchasers,  rather  than  to 
remain  with  complainant,  and  that  such  writers  and  salesmen,  and  agents, 
had  perfect  legal  and  moral  rights  to  do  so,  so  far  as  known  to  de- 
fendant. 

41.  Defendant  denies  that  it  has  skillfully  or  otherwise  simulated  the 
title  of  complainant's  puljlications  or  of  complainant's  advertising  matter, 
<jr  that  it  has  used  q\iotations  or  apt  jihrases  long  or  otherwise  associated 
with  complainant's  publications,  denies  that  it  has  pirated  upon  complain- 
ant's publications  or  done  anything  to  conceal  any  alleged  piracy  upon 
eoniplainant's  publications;  denies  that  it  has  availed  itself  of  any  original 
co|»yrighted  work  or  methods  or  ideas  of  complainant  in  nuiking,  pre- 
paring   or    selling    defendant's    publications;    and    further    denies    that    by 
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such  means  or  by  any  means  defendant  has  been  enabled  to  prepare  and 
publish  its  books  with  great  ease  or  accuracy  than  would  be  otherwise; 
possible;  on  the  contrary  defendant  alleges  tlurt  it  has  always  been  care- 
ful to  avoid  the  ideas  and  metliods  of  comphiinant  in  preparing  and  selling 
the  books  prepared  by  defendant,  for  tlie  reason  that  defendant  has 
learned  before  the  plain  of  its  cyclopedia  was  developed,  that  the  ideas 
and  metliods  of  complainant  in  preparing  its  books  and  in  employing 
many  cheap  writers  of  inferior  capacity,  and  the  publication  of  the  same 
upon  the  endless  chain  editions  plan  adopted  by  complainant,  were  to  be 
carefully  avoided. 

42.  Further  answering  defendant  admits  that  its  volumes  one  and 
two  are  much  more  accurate  than  the  books  of  complainant,  but  denies 
that  defendant's  books  were  prepared  with  greater  ease  or  at  less  expense 
than  the  books  published  by  complainant,  and  alleges  that  it  has  required 
much  harder  and  more  skillful  work  to  prepare  defendant's  volumes  than 
to  prepare  books  in  the  manner  in  which  the  complainant's  books  are 
prepared:  and  that  so  far  as  defendant  knows  the  prices  paid  by  defend- 
ant to  its  writers  and  editors  are  higher  than  those  paid  by  complainant 
for  work  upon  its  publications. 

43.  Defendant  further  denies  that  any  infringement,  copying  or  pi- 
racy of  defendant  upon  the  books  of  complainant  Avill  appear  upon  an 
examination  or  comparison  of  said  Cyclopedia  of  Law  and  Procedure, 
volumes  one  and  two,  witli  the  alleged  copyriglited  books  of  complain- 
ant: further  denies  that  there  has  been  any  infringement  or  copying 
or  piracy:  and  denies  that  defendant's  said  books,  volumes  one  and  two, 
are  infringements  or  piracies  upon  tiie  alleged  copyrights  of  complain- 
ant; defendant  denies  that  by  any  unfair  acts  or  devices  it  has  been 
selling  its  cyclopedia  to  persons  who  would  otiierwise  have  bought  or 
would  now  buy  the  books  of  comphiinant;  it  admits  that  it  has  been 
selling  numbers  of  its  book.s  to  persons  in  the  legal  profession  who  pur- 
chased defendant's  said  books  in  tlie  belief  as  they  represent  to  de- 
fendant, that  defendant's  books  are  nuuli  superior  to  those  prepared 
and  published  l)y  complainant,  and  that  tliey  are  published  upon  a  ])lan 
nuicii  more  desirable  than  the  endless  chain  edition  plan  of  complainant's 
I)ublications. 

44.  Further  answering  defendant  alleges  that  it  has  organized  a  large 
and  valuable  business  in  which  more  than  three  hundred  and  twenty 
thousand  dollars  have  been  expended;  that  five  volumes  of  its  Cyclo- 
pedia have  been  published,  and  matter  for  from  eiglit  to  ten  additional 
volumes  has  been  prepared;  that  it  has  a  large  and  highly  competent 
staff  of  writers  in  its  employment  and  has  outstanding  contracts  amount- 
ing to  many  thousands  of  dollars  with  inimerous  prominent  law  writers 
and  judges,  fm-  tlic  \\ritiiig  ami  clitiiig  of  articles  for  its  cyclopedia, 
riiiuiy  of  which  bine  been  com|)lete(l  and  many  others  are  in  the  course 
of  i)rcpariitioii,  und  that  the  high  standard  of  work  set  in  its  early  vol- 
umes will  lie  iiKiititainod  throughout,  that  in  so  far  as  defendant's  books 
have  su|)erseded  or  iiwiy  hereafter  supersede  tlie  hooks  of  coiii|)la  iiiaiit, 
it  will  be  by  reason  of  the  fact  that  tncinlicrs  of  the  bench  and  bar  are 
intelligent  enough   to  understand  the  paiticular  kind  of  books  (lie\    require 
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mill  »-.iiu|>ctfiit  to  ioiii|ian'  tin-  Imoks  of  tlu-  (Itfoiuliuit  with  thoso  of  com- 
|iltiiiiant.  ami  s«'loft  tlic  iiaitiiular  i>ul)liiatioii  which  will  host  .satisfy  their 
riHiHinMiuMits. 

45.  Furtlior  answiTiii}!,  upon  itiforiiiatioii  and  ht-licf.  clofcndaiit  alh'fjoa 
that  hy  roiusoii  of  tho  piratiial  usi-  iiiado  hy  loinplainant  of  many  and 
various  puldiiations,  and  tho  infrinjjonuMit  of  the  eopyiif,Mits  in  such  puh- 
licHtions.  in  the  preparation  of  tlie  volumes  of  the  "American  and  ]<]nji;- 
lisli  Knevelopa-dia  of  Law.  Second  lldition."  and  in  the  preparation  of 
the  volumes  of  tiie  "Encyclopa'dia  of  Pleading  and  Practice"  which  are 
jnirticularly  set  out  in  the  hill,  and  by  reason  of  a  like  piratical  use 
and  infringement  hy  the  predecessor  of  complainant  in  preparing  the 
■American  and  Knglish  ICncyclopirdia  of  Law"  referred  to  in  the  hill  as 
the  lirst  edition,  ueitlier  tin-  comi)]ainant  nor  its  predecessor  obtained  any 
lawful  or  valiil  copyright  in  tlie  said  hooks  or  in  any  of  them,  and  that 
the  alleged  copyrights  upon  which  this  action  is  based,  are  one  and  all  of 
no  elVect  and  void. 

46.  Defendant  denies  that  it  has  in  any  wise  infringed  upon  the  rights 
of  complainant  as  alleged  in  the  said  l)ill.  or  otherwise,  and  denies  that 
it  has  in  any  wise  infringed  the  alleged  copyrights  in  complainant's 
l>ooks  referred  to  in  the  bill,  or  any  of  such  alleged  copyrights. 

47.  Defendant  denies  that  complainant  is  entitled  to  any  relief  what- 
soever or  any  part  of  tlie  relief  in  said  l>ill  of  complaint  demanded,  and 
alleged  that  complainant  has  no  standing  in  this  court  or  in  any  Court 
of  E(juity. 

48.  And  defendant  prays  in  all  things  the  same  benefit  and  advantages 
of  this,  its  answer,  as  if  it  had  pleaded  or  demurred  to  said  bill  of  com- 
plaint. 

4!).  And  defendant  denies  all  and  all  manner  of  unlawful  acts  what- 
soever, whereof  it  is  in  any  wise  hy  the  said  bill  of  complaint  charged; 
all  of  which  matters  and  things  this  defendant  is  ready  and  willing  to 
prove  as  this  Honorable  Court  shall  direct,  and  prays  to  be  hence  dis- 
missed with  its  reasonable  costs  and  charges  in  this  behalf  most  wrong- 
fully  sustained. 

American    Law    Book   Company, 

by   Charles   W.   Dumont, 

President. 
Augustus  T.  Gublitz, 

Solicitor  for  Defendant  and  of  CounseL 

State  of  Xew   York, 
City  and   County   of   New   York. 

Charles  W .  Dumont,  being  duly  sworn  deposes  and  says  that  he  is 
pre-sident  of  the  American  Law  Hook  Company,  the  corporation  defend- 
ant above  named,  and  is  well  acquainted  with  its  business,  that  he  has 
read  tlie  foregoing  answer  and  knows  the  contents  thereof;  that  the 
same  is  true  to  the  knowledge  of  deponent,  except  as  to  matters  therein 
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stated    to    be    alleged    on    information    and    belief,    and    that    as    to    those 
matters    he    believes    it    to    be    true. 

Charles  VV.  Dumoxt. 
Subscribed   and  sworn   to   before   me   this  26th   day   of    December,   1902. 
[l.  /S'.]  Elmer  A.  Allen, 

Notary   Public, 

New  York  Co. 

FOEM  XIV.— ANSWER  TO  FRIENDLY  BILL  FOR  RECEIVER. 

[Re  Metropolitan  Railway  Co.  Ownership  208  U.  S.  90.] 

IN  THE  DISTRICT  COURT  OF  THE  UNITED  STATES, 

For  the  Soutiierx  District  of  New  York. 

The  Pexnsylvaxia  Steel  Company  ^ 
and     Degxon     Contracting    Com- 
pany, 

Complainants,      l  In  Equity. 
against 
New  York  City  Railway  Company, 

Defendant. 

New  York  City  Railway  Company,  the  defendant  in  this  cause,  for  an- 
swer to  the  bill  of  complaint  herein,  or  unto  so  much  and  such  parts  thereof 
as  the  defendant  is  advised  it  is  necessary  or  material  for  this  defendant 
to  make  answer  unto,  answering,  says: 

First.  The  defendant  admits  all  the  allegations  of  said  hill  of  com- 
plaint. 

Second.  The  defendant,  reiterating  the  admissions  of  tlic  preccdiiii; 
article  of  tliis  answer,  joins  in  the  prayer  of  said  bill  of  complaint  and 
prays  tliat  this  Court  sitting  in  equity  may  take  possession  of  tlie  system 
of  the  defendant  through  the  appointment  of  a  Receiver  as  prayed  in  said 
bill  of  complaint  and  thereby  preserve  the  unity  of  the  system  of  tlie 
defendant  as  it  lias  lu'cn  maintained  and  operated  and  protect  and  ()reserve 
the  corporate  franchises,  privileges  and  property  and  preserve  the  corporate 
existence  of  the  defendant  and  protect  and  preserve  its  said  system  and 
its  said  property,  real  and  personal,  fiom  bring  sacrificed  undci-  any  pro- 
ceedings which  can  or  may  be  taken,  liable  to  prejudice  or  sacritice  tiic 
same,  and  do  any  and  all  acts  wiiicii  nuiy  be  necessaiv  to  preserve  the 
valuable  rights  and  franciiises  of  the  defendant,  and  it  accoiilingly  prays 
that  inasmuch  as  there  i.s  no  adequate  remedy  at  law  in  the  premises  for 
the  complainants  or  for  this  defendant,  that  this  Court  will.  Uiv  tlie  pur- 
poses aforeMai<l,  appoint  a  Keceiver  as  prayed  for  in  said  lilll  dl"  cuinplaiMt, 
anil  em|)ower  and  authorize  ■.ucli  Itrceiver  to  tal<c  iinsscssioii  of  the  cntii-e 
f>ropcrty  of  this  defendant  and  to  preserve,  manage,  (q)erate  and  control 
t)ic  same,  jtay  all  indi'btedness  due  or  to  become  due  by  this  def<'ndant,  and 
otlierwise  discharge  all  the  duties  ordinarily   imposed  by  Courts  upon  Re- 
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ceivers  in  similar  cases;  tlmt  on  llic  tinal  hcarin<^  in  tliis  cause,  this  Court 
will,  uiulcr  sail!  bill  of  complaint  and  tliis  answer  or  such  supplemental  hill 
as  shall  he  lile»l  lierein,  make  such  (h'crcc  or  decrees  witli  respect  to  tlic 
property  of  tliis  ilefendanl  as  shall  deal  with  the  same  on  uencral  ('([uitalde 
principles,  and  that  this  I'ourt  will  cause  all  the  liens  \ipon  said  i)ro])erty 
or  any  part  thereof  and  all  rights  and  claims  in  t'ljuity  of  persons  interested 
therein  to  Ik>  ascertained,  deiined  and  determined,  and  that  the  proceeds 
arising  from  the  sale  of  said  property  or  any  pait  thereof  be  applied  under 
the  said  orders  or  decrees  of  this  Court  according  to  the  ri<j:ht^*,  interests 
and  equities  of  the  parties  interested  therein,  and  that  this  Court  will 
direct  all  persons  in  iiossession  of  the  property  of  this  defendant  or  any 
part  thereof,  to  surrender  the  same  to  sucli  Receiver  or  to  hold  such  prop- 
erty under  said  Receiver. 

James  L.  Quackenbush, 
Solicitor  for  Defendant. 
Alfred  A.  Gardner, 

Of  Counsel. 

Southern  District  of  New  YorKj'I 

State  of  New  York,  Iss.: 

County  o6  N5ffi  York,  J 

Charles  E.  Warren,  being  duly  sworn,  doth  depose  and  say  that  he 
is  the  Secretary  of  the  New-  York  City  Railway  Company,  the  defendant  in 
this  suit;  that  he  has  read  the  foregoing  answer  to  the  bill  of  complaint  in 
this  suit  and  knows  the  contents  thereof  and  that  the  same  is  true  to  his 
own  knowledge  except  as  to  the  matters  therein  stated  to  be  alleged  upon 
information  and  belief  and  that  as  to  those  matters  he  believes  it  to  be 
true. 

Charles  E.  Warren. 
Soru   to   before   me   this  '24thi 

day  of  September,   1907. 

Earl  E.  Stoddard, 
[L.  8.]  Notary  Public. 

Filder  24th  September,  1907. 

FORM  XV.— AMENDMENTS  TO  BILL  IN  EQUITY. 

[119  Fed.  217.] 

[Title.] 

And  now,  February  24,  1902,  complainant,  by  leave  of  the  court, 
amends  its  bill  of  complaint  by  adding  to  the  said  bill  the  following 
paragraphs: 

1.  "Your  orator  further  shows  that  it  has  caused  to  be  printed  and  in- 
serted in  the  several  copies  of  each  volume  of  every  edition  of  the  said 
book  called  'American  and  Englisli  Encyclopicdia  of  Law  Second  Edi- 
tion,' and  in  the  several  copies  of  each  volume  of  every  edition  of  the 
said  book  called  'Encyclopsedia  of  Pleading  and  Practice,"  on  the  page 
immediately    following   the    title    pages    thereof    the    word    'copyright,'    to- 
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getlier  with   the  year  the  copyright  was  entered,   and   the  words  "Edward 
Thompson  Company,'  as  required  by  law. 

2.  "Your  orator  hereby  waives  all  penalties  or  forfeitures  to  wliicli 
the  respondent  might  be  liable  by  reason  of  tlie  alleged  infringement  cA 
complainant's  copyriglit  and  unfair  competition  with  complainant's  work, 
and  elects  to  proceed  against  the  defendant  only  for  an  injunction  and  ac- 
counting." 

Complainant  furtlier  amends  its  said  bill  by  withdrawing  and  striking 
from   its  bill  the  following  prayers  for  discovery  and  relief,  namely: 

"And  especially  .to  ansAver  and  set  forth: 

"1.  The  date  of  the   publication   of  each  of   its  said  volumes. 

"2.  The  number  of  copies  of  each  of  its  said  volumes  published. 

"3.  The  number  of  subscribers  to  its  said  volumes,  and  how  many  of 
said  volumes  have  been  sold,  and  the  price  at  wliich  they  were  severally 
sold. 

'"4.  How  many  of  its  said  volumes  are  still  in  the  possession  of  and 
in  the  control  of  the  defendant. 

"And  that  all  of  said  books  published  as  aforesaid,  and  the  stereo- 
typed plates  tlioreof  be  declared  forfeited  to  and  for  the  benefit  of  your 
orator,  and  tliat  the  defendant  be  required  to  surrender  and  deliver  the 
same  to  your  orator." 

Edward  Thompson  Compaxy, 

By  John  W.  Hiltman, 

Treasurer. 
Walter  Large, 

Solicitor  for  Complainant. 
OHice  and  Post  Office  Address,  Temple  Court, 

Borough   of  Manhattan,   New  York  City. 
Frank  P.  Prichard, 

Of  Counsel. 

United   States    of    America,     ) 
Southern   District  of   New  York,   y^' 

John  W.  Ifiltman.  being  duly  sworn,  depcses  and  says  that  he  is  the 
treasurer  of  the  corporation,  the  com])lainant  above  named,  and  is  familiar 
with  its  business;  that  he  has  read  the  foregoing  amendments  to  the  bill 
of  complaint  iii-rein  and  knows  the  contents  thereof,  and  that  the  same 
are  true  to  tiie  knowledge  of  deponent,  except  as  to  the  matters  therein 
stated  to  be  aUeged  on  informatimi  and  Ix'licf,  and  as  to  those  matters 
he    believes    tliem    to    be    true. 

John  W.  Hiltman. 

Subscribed  and  sworn  to  before  me  this  24th  day  of   I'cbnnny,   10(12. 

Geo.    i'.AiuocK, 
[Seal.]  Notary  ruldir. 
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i-ouw  \\i.    lui.i.  OK  KKvnon. 

I'HiIrd  NfdN'v  [  lUst  ri<l  \  ('mirl.  SmillKrn   IHstrirf  of  A'eit'  York. 

I  111:    WiiisTKK    Loom    (Dmi-any 
mjii  iiist 
Emma   L.    IIic.uins,    I'lriiKNK    Huioins    and    .Toskimunk 
Hkooks.   as   Kxecutois  of   the   last   Will   aiul    Tos- 
tainont  of  Ei.iAS  S.  IIiggins.  Docoased, 
anil 
.Iri.Ks    Rkynai.  and  John    II.   11u;ui.ns.  survivin<f  trus- 
tfos,  and   Nathai,ii>  Fi.okknce   Keynal,   residuary 
lefrateo    under    the    lajst    Will    and    Testament    of 
Natuamki.   O.   IIiggins,   deceased. 

70  tin  IJonorable  the  Judges  of  the  IDistrirt]  Court  of  the  United  States 
for  the  Southern  District  of  New  Yo7-k: — 

The  Webster  Loom  Company,  a  eorporation  organized  under  and  pur- 
suant to  the  Laws  of  State  of  New  York,  and  having  its  principal 
place  of  business  in  the  City  of  New  York  in  said  State,  brings  this  its 
bill  of  revivor  against  Emma  L.  .Higgins.  Eugene  IIiggins  and  Josephine 
Brooks,  as  Executors  of  the  last  Will  and  Testament  of  Elias  S.  IIiggins, 
deceased,  and  Jules  Reynal  and  John  H.  Higgins,  surviving  trustees, — 
and  Nathalie  Florence  Reynal,  residuary  legatee  under  the  last  Will 
and  Testament  of  Nathaniel  D.  Higgins,  deceased.  Said  Emma  L.  Hig- 
gins. Josephine  Brooks.  Eugene  IIiggins,  Jules  Reynal,  John  H.  IIiggins 
and  Nathalie  Florence  Reynal  being  citizens  of  the  State  of  New  York 
and  residents  of  the  City  of  New  York  in  said  State;  and  thereupon 
your  orator  comjilain.s  and  says  that  on  or  about  tlie  19th  day  of  June, 
1874,  your  orator  lilcd  a  bill  in  equity  in  this  Court  against  Elias  S.  Hig- 
gins and  National  D.  IIiggins.  alleging  infringement  by  them  of  certain 
Letters  Patent  of  the  United  States,  which  were  Numbered  No.  130,  961 
and  dated  August  37th.  1872,  of  which  your  orator  was  at  that  time,  and 
is  now.  the  owner. 

That  thereafter  the  said  Elias  S.  Higgins  and  Nathaniel  D.  Higgins, 
Iiaving  been  duly  served  with  the  writ  of  subpoena,  appeared  by  counsel 
and  filed  their  an.swer  to  said  bill  of  complaint,  to  which  answer  a  repli- 
cation was  filed  on  the  part  of  your  orator. 

That  thereafter  your  orator  proceeded  to  take  proof  in  support  of  its 
said  bill  of  complaint:  and  thereafter  said  defendants  proceeded  to  take 
proofs  in  support  of  their  said  answer  and  in  defense  of  said  actions. 

That  thereafter  said  suit  was  brought  to  final  hearing  before  the  Hon- 
orable Hoyt  H.  Wheeler;  that  said  judge  filed  his  decision  on  the  31.st 
day  of  May,  1879,  adjudging  invalidity  of  the  fifth  claim  of  the  patent — 
being  the  claim  in  suit — and  dismissing  the  said  bill  of  complaint,  as 
by  reference  t-D  said  decision  reported  in  1.5  Blatchford,  446,  will  more 
fully  and  at  large  appear. 

That  thereafter  your  orator  appealed  to  the  Supreme  Court  of  the 
Unittd  .States  from  the  decision  of  the  [District]   Court  for  the  Soutliern 
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District  of  New  York:  that  the  said  appeal  was  argued  before  said  Su- 
preme Court  of  the  United  States,  and  a  decision  made  by  said  court, 
the  opinion  being  written  by  Justice  Bradley,  adjudging  the  validity 
of  said  patent  and  that  defendants  had  infringed  the  same,  and  remanded 
the  cause  to  this  court,  ordering  a  decree  against  said  defendants  restrain- 
ing them  from  further  infringement,  and  also  granting  a  reference  to  a 
master  to  ascertain  and  report  damages  and  profits  caused  by  said  in- 
fringement,— all  of  which  will  more  fully  and  at  large  appear  by  reference 
to  said  decision  reported  in  15  Otto,  5S0. 

That  thereafter  the  accounting  in  this  cause  was  commenced  and 
voluminous   proofs   taken. 

That  thereafter  the  master  filed  his  report  awarding  nominal  damages 
to  your  orator,  against  said  defendants. 

That  thereafter,  on  exceptions  duly  filed  to  said  report,  argument  was 
had  before  His  Honor  Judge  Shipman  on  motion  to  confirm  said  master's 
report;  that  said  judge  filed  an  opinion  on  tlie  26th  day  of  July,  1889, 
lecommitting  said  accounting  to  the  master  for  further  action  in  accord- 
ance with  the  said  opinion.  Tliat  no  order  has  yet  been  entered  on  Judge 
Shipman's   decision. 

That  duj-ing  the  pendency  of  said  accounting  the  defendant  Nathaniel 
D.  Higgins  died,  leaving  a  last  will  and  testament,  which  on  the  31st 
day  of  January.  1882,  was  admitted  to  probate  in  the  Surrogate's  Court 
of  New  York  County,  New  York,  and  letters  executory  thereupon  were  on 
said  31st  day  of  January,  1882,  duly  issued  out  of  said  Surrogate's  Court 
unto  Elias  S.  Higgins,  Jules  Reynal  and  John  H.  Higgins. 

That  said  will,  after  directing  the  payment  of  an  inconsiderable  per- 
centage of  the  testator's  estate  as  specified  legacies  to  certain  persons 
therein  named,  directed  the  said  executors  to  hold  in  trust  fen-  the  bene- 
fit of  the  testator's  grandchildren,  for  a  period  of  time  that  has  not  yet 
expired,  the  sum  of  one  million  and  five  hundred  tlunisand  dollars,  and 
to  pay  tlie  rest  and  residue  of  testator's  estate  unto  his  daughter  Nathalie 
Florence  Reynal. 

That  on  the  31st  day  of  December,  1888,  said  executors  filed  their  final 
accounting  in  the  office  of  the  Surrogate  of  the  County  of  New  York,  N.  Y., 
whereby  it  ap])eared  that  they  had  paid  said  specific  legacies,  and  that  after 
jjaying  to  Nathalie  F.  Reynal  aforesaid  a  sum  amounting  to  between  three 
and  four  millions  of  dollars,  they  still  retained  in  trust  for  the  benefit 
of  said  grandchildren  of  said  testator  tlie  sum  of  one  million  and  five 
hundred    thousand   dollars. 

That  said  account  was  approved  by  said  Surrogate  and  an  order  was 
entered  in  tlie  court  of  said  Siirrdgate  on  the  31st  day  of  December,  1888, 
discharging  and  releasing  said  Elias  S.  Higgins.  Jules  Reynal  and  John 
TF.  Higgins  from  their  duties  as  executors  under  said  last  will  and  tes- 
tament, but  directing  tluiii  to  continue  to  hold  said  trust  fund  of  one 
million  and  five  Imndrcd  tbousiind  (jolhns  as  directed  in  said  lasl  will 
and    testament. 

That  .said  Elias  S.  Higgins.  .Tub's    i;.yii:il   and  .iolm  IT.  Higgins  Ihence- 
forth  continued  to  so  act  as  trustees  under  said  will  as  to  said  trust   fund, 
aiul   said   Jules    Reynal    and   John    Tl.    Higgins  are   now   so  acting 
I •..(].    I'rac.    \<.l.    lil.-liiS. 
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That  tho  afon^saul  Kliiis  S.  lligfiin^  «li<'>l  ii|>uii  tlic  isth  .lay  of  Anj^ust, 
'^•-•1.  lonviiiji  a  last  will  ami  tt'staim-iif ,  wiiiili  on  tin-  I  Uli  day  of  Scpli'm- 
.K-t.  1SS!>,  was  aiimittfil  lo  proliatc  in  Hk-  Smroyatf's  Court  of  New- 
York  Ooimty.  Ni'W  Nork.  ami  loltois  .•\fiiilory  tlicri'upon  were  on  said 
Utli  day  of  Septi'iuliiT.  ISSH,  duly  issued  out  ol  said  Sui  royate's  Court 
unto  l-Iuinia  I..  Ilifj.uins.  Ilus^ene  ili.i;.i;ins  and  Josepliine  I'.rooks,  and  still 
rcuiain   in   full   foiec  and   \iitue. 

Whoroforo.  your  orator  prays  thai  the  said  cause  may  he  revived  by 
the  dei-ree  of  this  llouorahle  Court,  and  tliat  it  may  proceed  to  a  decree 
in  its  favor  in  aecordam-e  with  the  prayer  of  tiie  original  lull  of  com- 
plaint   luMein. 

Your  orator  furtliei-  prays  that  a  writ  of  suhfjieua  may  issue  in  duo 
form  of  law,  liireeted  to  tlu'  aforesaid  defendants  Kiunui  L.  Ilif^gins, 
llugoue  Ili'ifrius  ami  .losephinc  Brooks,  as  exeeutrices  and  executor  of 
the  estate  of  l-^lias  S.  Ili>;<^ius,  decoaseil.  and  Jules  lU'ynal  and  John  H. 
lli}it:ins  as  trustees,  and  Nathalie  Floreuee  Keyual  as  residuary  legatee 
under  the  will  of  Nathaniel  O.  llijij;ins,  deceased,  and  re(|uiring  them 
to  appear  and  show  cause,  if  any  they  have,  why  this  cause  should  not 
he  revived;  an<l  if  no  cause  shall  he  shown  by  said  defendants  why  said 
suit  should  not  l>e  revived,  that  a  decree  be  entered  reviving  said  suit  in 
favor  of  your  orator. 

And  your  orator  will   ever   [nny,   etc. 

Webster  Loom  Company, 

by  Wm.  Gr.  Smith,  Prest. 
Brown  «t  Jones, 
Solicitors  and  of  Counsel  for  Complainant, 
5  Beekman  Street,  Xew  York. 

iState   of   JS'kw    York.  ) 

I  ss. 
City   and   County   of    New    \ork.    \ 

William  G.  Smith,  being  duly  sworn,  says  that  he  resides  in  the  City 
and  County  of  New  York,  and  is  the  president  of  the  Webster  Loom  Com- 
|>any.  the  complainant  herein;  that  he  lias  read  the  foregoing  bill  of  re- 
vivor and  knows  the  contents  thereof,  and  that  the  same  is  true  of  his 
own    knowledge. 

Deponent  further  says  that  the  reason  why  this  veritication  is  not 
made  by  the  complainant  is,  that  it  is  a  corporation:  that  <le])onent  is 
an  officer  of  the  same,  to  wit,  president.  W  .\i.  G.  Smith. 

Sworn  to  before  me  this  3d  day  of  December.  188!). 
(Seal.]  A.  G.  N.  Vkr.milye, 

Notary  Public,  N.  Y.  Co. 
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for:m  XVII.— supplemental  bill. 

United  States  [District]  Court  for  the  Southern  District  of  New  York. 

RiDGWAY  KowKEK.  Plaintiff, 
against 
Haight    and    Freese    Company,    Seaboard 
National      Bank.      Consolidated      Na-    yin  Equity. 
TioxAL  Bank.  Pkodice  Exchange  Safe    I 
Deposit    and    Storage    Company.    John    I 
Doe  and   Richard   Roe.   Defendants.  J 

To  the  Honorable  the  Judges  of  the  [District}  Court  of  the  United  States 
for  the  Southern  District  of  New  York: 

Ridgway  Bowker.  of  Camden,  in  the  State  of  New  Jersey,  who  is  a 
citi/.en  of  said  State  of  New  Jersey  and  resident  therein,  presents  the 
following  supplemental  bill  against  the  said  Haight  &  Freese  Company, 
Seaboard  National  Bank,  Consolidated  National  Bank,  Produce  Exchange 
Safe  Deposit  &  Storage  Company.  John  Doe  and  Richard  Roe,  all  of  whom 
are  citizens  and  residents  of  the  Borough  of  Manhattan.  City.  County  and 
State  of  New   York,  and  thereupon  your  orator   complains   and   says: 

That  heretofore  and  on  or  about  tlie  Dth  day  of  May,  1!)0.").  your  orator 
duly  filed  his  original  bill  of  com])laint  in  this  Honorable  Court  against 
tiie  defendants,  in  which  your  orator  prayed  for  certain  relief,  tlie  par- 
ticulars of  wliich  are  set  forth  in  full  in  the  said  original  bill  filed  in 
the  office  of  the  Clerk  of  this  Court  on  the  said  i>th  day  of  May.  1!>05, 
reference  to  which  is  hereby  made  the  same  as  if  the  same  were  set 
forth  herein  in  full.  And  your  orator  further  shows  to  your  Honors  that 
said  above-named  defendants  were  duly  served  witli  process  or  subpunia 
in  said  suit,  and  that  none  of  the  said  defendants  have  appeared  except 
the  Haight  &  Freese  Company,  which  a))pcared  herein  by  its  solicitor, 
P'ranklin  Jiien.  Esq.,  and  put  in  its  answei-  in  due  course. 

'Jliat  pursuant  to  orders  duly  made  herein  diic  .lames  D.  Colt.  I^sq., 
of  Boston,  Massachusetts,  and  one  I'eviTley  l\an(lol|)li  Ri)l)iiison,  Esq., 
of  New  York,  were  duly  appointed  icieivers  of  the  property  of  the  de- 
fendant Haight  &  Freese  Company  until  the  final  decree  herein,  with 
the  powers  enumerated  in  the  order,  appointing  them,  which  said  order 
has  I;een  filed  in  this  Court,  and  wliich  lias  been  duly  served  with  no- 
tice of  entry  upon  said  defendant  Haight  i^:  Freese  Com])any.  The  time 
of  the  defendants  to  answer  otliei"  than  the  llaiglit  &■  Freese  Com|)any  has 
expired. 

Your  orator  further  shows  that  after  the  answer  of  the  said  defendant 
Haight  &  F'Veese  Company  your  orator  duly  filed  his  replication  to  said 
answer.      That   the   pioofs   herein    have   not  yet   l)een   closed   as   by   the   said 

hill   and   jnoc lings  now   icmnining.  as  of  recoi'd   in   this   Honorable  Court, 

reference  being  had  thereto,  will   appear. 

Your  oiator  further  shows  that  s\ibse(|uent  to  the  joining  of  issue 
in  said  suit,  and  on  or  about  the  Kith  day  of  (October.  I!MI.").  the  defend- 
ant Flaight  &  Freese  Company.  Iiy  its  sole  sur\i\ing  directors  George 
G.    Turner   and    Harvev    \\'atson.    filed    under   oath    a    petition    in    the    Su- 
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pifmo  Court.  Stal.«  ..f  N.xv  \  ork,  sai.l  Iliiiglit  &  Frecse  Company  boin^' 
H  <H.r|.onition  oi-aiiiml  ami  .AiMm.u  uiulor  the  laws  of  tlu>  Stale  of 
Now  York  prayiiif:  for  a  volimtar.v  dissc^liit  ion  ..f  tlic  said  coipoiation 
pursuant  to  tho  statutes  of  th.^  state  of  New  ^■ol■U  in  siieh  eases  made 
ami  provul.'d.  on  the  -round  that  the  said  defendant  llaij;ht  &  Kreese 
Company  was  insolvent,  and  alU-inj:  tliat  said  .lefendant  Ilai<;iit  & 
Kreese  Company  was  insolvent.  Said  petition  was  thereafter  liled  in 
tlw  olVuv  of  the  Clerk  of  the  County  of  New  York,  in  whieh  County 
the  said  defendant  llaij^ht  v'v:  Freeso  Company  had  its  prituipal  oniee 
and  plaee  of  husiness.  and  such  inoeeedin^'s  were  therein  liad  that  an 
order  was  made  hy  the  saiil  Supreme  Court  of  the  State  of  New  York, 
appointing  a  receiver,  to  wit,  Artlmr  D.  Iruax.  of  all  the  property  of 
tlio  said  Haiiiht  &  Freese  Company,  the  above  nanu-d  defendant,  said 
proceedings  bein,;;  entitled.— "Suprenu'  Court.  New  York  County,  in  the 
Matter  of  the  N'oJuntary  Dissolution  of  tiie  llaight  &  Freese  Company, 
a  corporation."  ami  thereafter  said  receiver  by  order  of  the  said  Court 
iuid  conferred  upon  him  all  the  powers  of  a  permamuit  receiver,  except 
that  the  .said  reeeiver  should  not  make  any  distribution  of  the  assets 
of  the  said  company  auu)ngst  the  creditors  and  stockholders  thereof  before 
the  final  order  in  the  said  proceeding,  \inless  otherwise  specially  directed 
so  to  do  by  the  said  Court,  and  no  further  order  otherwise  directing  has 
been   made  by  the  said  Court. 

On  or  about  the  22d  day  of  January,  1906.  the  said  Arthur  D.  Truax 
as  such  receiver,  in  a  petition  duly  sworn  to  and  veritied  by  him  the 
said  22d  day  of  January,  1904,  alleged  that  the  said  corporation  was 
insolvent,  and  that  its  total  assets  in  all  jurisdictions  do  not  amount 
to  fifty  (50)  per  cent,  of  the  amount  of  undisputed  claims  against  it, 
and  your  orator  further  alleges  that  by  instrument  in  writing,  dated 
the  3d  day  of  November,  1905,  and  duly  acknowledged  on  said  day,  said 
defendant  Haiglit  &  Freese  Company  made  a  general  assignment  of  all 
of  the  property  and  assets  of  the  said  Haight  &  Freese  Comi)any  to 
the  said  Arthur  D.  Truax  for  the  benefit  of  its  creditors,  and  your 
orator  alleges  and  says  that  said  defendant  ITaight  &  Freese  Company 
is,  and  at  all  times  since  the  commencement  of  tliis  action  has  been 
insolvent.  To  the  end,  therefore,  that  the  defendants  may,  if  they  can, 
show  why  your  orator  should  not  have  the  relief  hereby  prayed,  and 
tnay,  according  to  the  best  and  utmost  of  their  several  and  respective 
knowledge,  remembrance,  information  and  belief,  full,  true  and  direct 
answer  make  to  the  allegations  in  the  bill,  but  not  under  oath,  an  answer 
under  oath  being  expressly  waived,  your  orator  prays  for  the  relief  herein- 
before prayed  in  tiie  original  bill  of  complaint  filed  herein  on  the  9th 
day  of  May.  1905,  reference  to  which  is  hereby  made,  the  same  as  set 
forth  herein  in  full,  and  the  prayer  for  relief  in  which  is  hereby  reiterated 
herein  in  full,  and  for  sucli  other  and  further  additional  relief  as  to  the 
Court  may  .seem  just  and  proper. 

Wm.  p.  Maloney, 

Plaintiff's  Solicitor. 
41  Wall  Street, 

Borough  of  Manhattan, 

New  ^'ork  City. 
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State  of  Pexxstlvaxia,  ) 

'    ss 
Citr   and   County   of    Philadelphia.    ( 

RiDGWAY  BowKER,  being  duly  sworn,  deposes  and  saya:  That  he  is 
tlie  petitioner  herein;  that  he  has  read  the  foregoing  supplenuMital  bill 
and  knows  the  contents  thereof,  and  the  same  is  true  to  his  own  knowl- 
edge, except  as  to  the  matters  therein  stated  to  be  alleged  on  informa- 
tion and  belief,  and  as  to  those  matters  he  believes  it  to  be  true. 

PiIDGWAY    BOWKEK. 

Sworn  to  before  me  this  IGth  day  of  April,  1H06. 

Edgar  J.  Pershing, 

Notary    Public. 
[Seal]  Com.  expires  March  16,  1!X)7. 

for:m  xviit.— notice  of  :\k)tion  to  dismiss  bill. 

[District]  Court  of  the  United  States,  for  the  Southern  District  of 

New  York. 

JoHX  Aber 

against 

WiLLiAir  Waters. 

Sirs  :— 

Please  take  xotke,  That  upon  the  bill  of  complaint  herein,  which  was 
liled  in  the  oiiice  of  the  clerk  of  this  Court  on  tlie  lUth  day  of  March,  1!J13, 
1  shall  move  this  Court  on  Monday,  April  7th,  1913,  at  the  opening  of 
Court  on  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  an 
order  dismissing  said  bill  of  complaint  for  want  of  ecpiity  and  for  such 
other  and  furtlier  relief  in  the  premises  as  may  be  just. 
Dated,  New  York,  April  2d,  1913. 

Yours,  &c., 
•James  1?uowx, 
Plaintiflf's  Attorney, 
35  Wall   Street,  New  York. 
To 

Messrs.  Creex  &  Black, 

Solicitors  for  Defendant, 

11;)   Broadway.  New  York. 

FORM  XIX.— \^'^1T  OK  IX.TrXCTTOX  AGAINST  STRIKERS. 

[From  Loewe  v.  California  State  Federation  of  Labor.  13!)  Fed.  71,  8.5,  86.] 

United   States   of   America,    yiorthern   Distriit    of   California — ss. 

The  Presidi'iit  (jf  tiic  Lnited  States  of  America,  to  California  State 
Federation  of  Labor.  San  Francisco  Labor  Council.  Harry  Knox,  T.  F. 
Gallagher,  Nicholas  Blum,  Daniel  1).  Sullivan.  .7.  R.  llillis.  C.  \V.  llohii- 
Jjuist,  J.   C.  Templeton.   .rolm   rruiiinc.    Frank  .J.   Bonnington.   (i.    K.    Smith. 


0(^578  AIM'KNDIX. 

Will  .1.  Fronch,  A.  C.  Roso,  Uussvl  1.  W  islcr,  P.  IT.  Coylo,  J.  A.  Jolinsoii. 
i;ii-lianl  L'uriu'liiis.  Sunili  ilnjiiiii.  riiiirlcs  T.  Sliui)i>i'rt,  J.  J..  Kiiuikliii, 
TIu-.kIoiv  .lolnrson.  «i.  M.  Minium.  Win.  I'.  M<ralu',  Oeorfro  Motzfjer. 
\.  P.mton.  .1.  K.  lli>o|uT,  A.  S.  Howe.  .los.'|ili  Morau,  Amiir  Mullen, 
O.  K.  rifi-iv.  T.  K.  Ziiut.  .1.  K.  IJoliuul.  their  aiul  cacli  of  (licir.  iittonicys, 
«j.'.'nt.s.  fiiipluyoos  ami  all  inTsons  aetiiiji  in  aid  of,  or  iu  eoujuiu'tion 
witli   tlH'iu.  or  any   of  tluMU.  •,nTi't injf : 

Wlu'ivas.  Di.triili  \'..  l.ocwe  and  Martin  I'uilis.  coinijlainants  in  the 
aliovi'-t'iititli'tl  cau.sc.  and  i-iti/ens  of  the  .state  of  (."onneet ieut.  have  liled 
on  the  elunieery  .^itle  of  tlie  [Distriet]  Court  of  the  I'niteil  States  for  the 
noithern  distriet  of  (.'alifiuiiia  a  hill  af;ainsl  the  ahove-nauied  defiMidauts 
and  others,  and  have  i>htaini'd  an  allowanee  for  an  injunction  as  prayed 
ttir  in  said  hill : 

Now.  therefore,  we.  havinji  rej^ard  to  the  matters  in  said  hill  con- 
tained, do  herehy  eommaml  ami  stiietly  enjcnn  you,  the  said  California 
State  I'ederation  of  Laiior.  San  l''ranei.seo  Lalior  Council,  Marry  Knox. 
T,  V.  Calla-rher.  Nicholas  Blum,  Daniel  D.  Sullivan,  ,1.  K.  llillis,  C.  W". 
INdnupiist.  .1.  C.  Tenipleton,  John  (hiine,  Kiank  .1.  liouiuiiton,  (!,  K. 
Smith.  Will  J.  French,  A.  C.  Rose,  Kussel  T.  Wisler.  1'.  II.  Coyle,  J.  A. 
.l.din>on.  niehard  Cornelius.  Sarah  llogan.  Charles  T.  Sluippert,  .1.  L. 
Franklin.  Iheodore  .Johnson,  Ci.  .M,  Lii)man,  Wm,  1'.  .McCahe.  Ceorge 
Met/.jrer.  A.  Burton.  J.  K.  Hooper.  A.  S.  Howe.  .loseph  :Moran,  Annie 
Mullen.  0.  E.  Pierce,  T.  E.  Zant.  .1.  R.  Roland,  your,  and  each  of  your, 
attorneys,  agents,  employees  and  all  persons  acting  in  aid  of  or  iu  con- 
junction with  you.  or  any  of  you.  from  in  any  manner  agreeing  or  com- 
bining or  conspiring  together  to  injure  or  destroy  the  trade  or  busi- 
ness of  complainants  herein,  or  to  interfere  with  the  manufacture,  trans- 
portation or  sale  by  complainants,  or  by  any  other  ])erson,  linn  or 
corporation,  of  hats  manufactured  by  complainants:  from  boycotting  or 
agreeing  or  attempting  to  boycott  and  from  declaring  or  continuing  a 
lioycott  against  c()mplainants  or  complainants'  trade  or  business  or 
the  iiroduct  of  comi)kiinants'  said  factory,  or  against  any  person,  firm 
or  corporation,  for  the  purpose  of  preventing  or'  injuring,  and  from 
thereby  preventing  or  injuring,  the  regular  operation  and  conduct  of 
complainants'  trade  or  business  or  the  trans])ortation  or  sale  of  or  trade 
in  hats  mamifactured  or  sold  by  said  complainants,  and  from  abetting, 
aiding  or  assisting  in  such  boycott;  from  inil)lishing  or  circulating,  in 
combination,  or  in  ]>ursuance  of  any  conspiracy  or  agreement  to  in- 
jure or  destroy  the  trade  or  business  of  complainants,  in  writing  or 
orally,  any  statements  or  representations  adveitising  or  calling  the  at- 
tention of  comj)lainants'  customers  or  lUeicliants  oi-  tradesmen  oi-  the 
public  to  any  boycott  or  strik(>  against  comi)lainants.  or  against  the 
product  of  complainants'  said  factory,  or  that,  or  to  the  effect  that, 
<-omplainants.  comjdainants'  factory,  or  complainants'  goods,  or  the  hats 
or  products  made  or  sold  by  complainants,  or  sold  by  complainants' 
cn.stomers,  are  oi'  were  "unfair,"  or  should  not  be  ))urchased  or  dealt  in 
or  handled  by  the  public  or  merchants  or  tradesmen;  from  jjublishing 
c»r  circulating,  in  combination,  or  in  junsuance  of  any  conspiracy  or 
agreement    to    injure    or    destroy    the    trade    or    business    of    complainants, 
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!)r  for  the  purpose  of  injuring  or  destroying  the  trade  or  business  of 
c-omplainants,  in  writing  or  orally,  statements  or  representations  to 
customers  of  complainants,  or  to  dealers  in  hats,  or  tradesmen  or  the 
public,  that  complainants'  factory,  complainants'  business,  or  complain- 
ants' hats,  or  the  product  of  complainants'  factory,  or  either  or  any 
of  them,  are  unfair  or  have  been  boycotted  or  are  lioycotted.  or  should 
not  be  dealt  in  or  with  or  sold,  and  from  coercing  or  inducing  or  at- 
tempting to  coerce  or  induce  any  such  dealer,  person,  firm  or  corpora- 
tion, or  tlie  public,  not  to  wear,  buy,  trade  in.  deal  in,  or  have  in  pos- 
session, hats  or  any  hat  made  by  complainants,  or  the  product  of  com- 
plainants' factory,  for  the  purposes  last  aforesaid,  and.  for  like  purposes, 
from  threatening  any  person,  firm  or  corporation  witli  injury  or  loss 
to  the  business  or  trade  of  such  person,  firm  or  corporation  in  case  such 
person,  tirm  or  corporation  siiould  purchase  or  deal  in  hats  manufac- 
tured bv  complainants,  or  the  product  of  complainants'  said  factory: 
from  giving  any  orders  or  directions  to  committees,  associations,  or 
others  for   the  performance   of   any  acts   or   threats  hereinbefore   enjoined 

which    commands    and     injunctions    you    are    respectively    required    to 

observe  and  obey  until  our  s-Uid  circuit  court  shall  make  further  order  in 
the  premises. 

Hereof  fail  not,  under  penalty  of  the  law  thence  ensuing. 

Witness  the  Honorable  Melville  W.  Fuller.  Cliief  .Justice  of  the  United 
States,  this  1st  day  of  July,  1905,  and  in  the  121)th  year  of  tlie  Inde- 
pendence of  the  United  States  of  America. 

FORM  XX.— ORDER  TO  SHOW  CAUSE  AGAINST  APPOINTMENT  OF 
RECEIVER  AT  FOOT  OF  DECREE. 

District  Court  of  the  United  State.s  for  the  Soutuerx  District  of 

New  York. 

In  Equity. 

Christiax  Daxcel  and  Mary  Da.ncki.  as 
Administrators  of  tiie  Goods,  Chattels 
and  Credits  of  Christian  Daxcel,  de- 
ceased, 

against  y 

GooijyKAR  Shoe  M.\c  iiinery  Company  of 
Portland,  Maine,  otherwise  known  as 
the  United  Shoe  Machinery  Company  of 
Maine. 

On  the  petition  of  Cliristian  Dancel  and  Mary  Dancel.  .\dmini>;trator 
and  Administratrix  of  the  Goods.  Chattels  and  C;redits  of  (  liristian  Dancel. 
deceased,  sworn  to  .March  2.Sth.  litO.-j,  and  the  two  affidavits  of  Chri.stian 
Dancel  thereto  annexed  sworn  to  on  said  datr.  u|miii  the  pleadings,  testi- 
mony, petition  aiid  bond  upon  removal,  decree,  executions  and  return 
thereof  and  tlie  other  jiroceedings  in  tlie  suit  in  equity  aliove  entitled:  on 
motion  of  J.  Piiilip  Berg.  Attorney  and  Solicitor  f<u-  (lie  alwivc  named  com- 


{.lai.iants  nml  jK^titioiuTS;  1  hcrol.v  (»nl.r.  ihnt  tlie  United  Shoe  Maehinory 
lompany  of  I'ortlHiul.  Maiiif.  show  tausc  l.cfori'  mv  at.  a  stated  term  of 
tliiv  loiirt  to  !>»•  lu'ld  in  Hu'  Tost  Olluc  Kiiil.liiii;  in  tlie  City,  County  and 
St«tt>  of  N.'w  York  on  tin-  -Itli  day  of  Ajuil.  l!Mir)  at  ;!::!()  \\  M.  or  as  soon 
tlu'reaftiT  as  »'ouns«'l  can  lu-  licard,  why  an  order  shonhl  not  be  made  and 
,-nt«T.-d  iippointinfj  a  Kecciver  of  the  assets  of  the  said  corporation :  and 
whv  a  writ  of  injunction,  and  all  the  relief  prayed  in  said  petition  should 
not  he  "ranted:  and  wiiy  the  ahovc  named  complainants  and  petitioners 
sliould  not  Inivi-  such  otiicr  and  furtiuM-  relief  in  the  premises  as  may  he 
just.  And  1  hereby  further  OHDICH,  that  until  the  further  order  of  this 
t'ourt.  the  said  liiited  Shoe  Machinery  Company  of  Maine,  otlierwise  known 
as  the  (Joodvcar  Shoe  Machinery  Company  of  rortland,  .Maine,  and  its 
ollieers.  ajients,  assitrns.  emph)yees  and  attorneys  be  and  tiie  same  hereby 
are  enjoined,  restrained,  stayed  from  transferriufr  and  from  interferhi<; 
with,  and  forbidden  to  transfer  and  ijiterferc  w  ith  any  of  tlie  property  and 
any  of  the  a.ssets  whieli  it  now  owns  and  which  it  owned  at  any  time  during 
the  vear  HKKI.  Service  of  this  order  on  Edwards  U.  Childs,  Esq.,  Solicitor 
lor  said  defendant,  or  at  his  oftice  No.  59  Wall  St.  New  York  City  and 
Countv.  in  case  of  his  absence  from  said  office  on  or  before  March  29th, 
19(i.>:  and  service  of  this  order  by  depositing  a  copy  of  the  same  in  the 
Post  Ollice  of  the  City  and  County  of  New  York,  registeicd  addressed  to 
The  Goodyear  Shoe  Machinery  Company  of  J'ortland.  Maine,  otherwise 
known  as  the  United  Shoe  Machinery  Company  of  Maine  at  Portland, 
Maine,  and  aiiother  copy  addressed  to  the  same  cor])oration  at  Boston, 
Massachusetts,  shall  be  sullicient;  said  papers  to  be  mailed  on  this  day. 
Dated  New  York,  March  29th,  ]905. 

"E.  Henry  Lacombe," 
U.  S.  Circuit  Judge. 

FORM  XXI.— ORDER  APPOINTING  RECEIVER  AT  FOOT  OF  DECREE. 

At  a  stated  term  of  the  [District]  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  held 
in  the  Post  Office  Building,  in  tiie  City,  County 'and 
State  of  New  York  on  the  7th  day  of  April,  1905. 

Present:   Honorable  E.  Henry  Lacombe, 
I'nited  States  Circuit  Judge. 

CiiRi-STiAN   Dancel  and  Mary  Dancel  asl 
Administrators   of   the    Goods,    Chattels 
and  Credits  of  Christian   Dancel,  de- 
ceased, Lin  equity. 
against 
Goodyear   Shoe  Machinery   Company   of 
Portland,  Maine. 

On  the  petition  of  Christian  Dancel  and  Mary  Dancel,  Administrators 
of  tlie  goods,  chattels  and  credits  of  Christian  Dancel,  deceased,  sworn  to 
March   18th,   1905,   filed  in  this  Court  on  the  29th  day  of  March,   1905; 
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and  the  two  affidavits  of  Christian  Dancel  thereto  annexed  sworn  to  Mar^h 
28tli.   ]905:    and   filed  with   said   petition;    and  upo  nthe  decree,   judgment 
roll,  testimony,  evidence,  pleadings,  petition   and  bond  upon   removal,  exe- 
cutions and  returns  of  the  same  by  the  Marshals  of  the  I'nited  States  there- 
upon indorsed  and  made;  and  all  the  proceedings  in  the  abovt-  entitled  suit; 
and  upon  the  Order  to  show  cause  why  a  Receiver  of  the  defendant  above 
named  should  not  be  appointed;   and  why  an  injunction  should  not  be  is- 
sued against  said  defendant  as  prayed  for  in  said  petition;  and  upon  read- 
ing and  filing  the  affidavit  of  Edward  T.  Brunor.  sworn  to  Ai)ril  fi.  1!)05; 
and  the  receipts  for  registered  letters  containing  copies  of  said  petition  and 
Order  to  show  cause  thereto  annexed;   after  hearing  Roger  Foster.  Esq.  of 
connsr:!   for  the  above  named  complainants  and   petitioners;    it  appearing 
that  the  said  Order  to  show  cause  and  said  petition  have  been  duly  served 
on  March  20.  100.').  on  Edwards  TI.  Childs.  Esq.  Solicitor  for  said  defend- 
ant at  his  office  number  59  Wall  Street,  Xew  York;  and  also  by  mail  upon 
the  above  named  defendant  at  its  office  in  Portland,  Maine  and  at  its  office 
in    Boston,    Massachusetts;    on    motion    of   J.    Philip    Berg.    Attorney    and 
Solicitor  for  the  above  named  complainants  and  petitioners;  IT  IS  HERE- 
BY ORDERED  AND  I  HEREBY  ORDER:  that  Robert  C.  Beatty,  Esq.,  be 
and  he  hereby  is  appointed  Receiver  of  all  the  property  and  assets  of  the 
I'nited  Shoe  Machinery  Company  of  Maine,  otherwise  known  as  the  Hood 
jear  Sloe  Machinery  Company  of  Portland.  Maine,  with  all  tlie  autliority 
usually  granted  to  Receivers,  to  retain  counsel,  to  sue,  to  collect  all  such 
assets;  and  to  take  possession  of  all  such  property;  and  hold  tlie  same  sub- 
ject to  the   further   Order   of  tlsis   Court.     That   said   Receiver  qualify   by 
filing  in  the  Clerk's  office  of  tliis  Court  a  bond  in  the  penal  sum  of  $1,000.00 
conditioned  for  the  faithful  performance  of  his  duties  as  such  Receiver;  an<l 
shall  report  specially  to  this  Court  whenever  any  property  or  assets  may 
come    to    his    hands    in    order    that,    if    necessary,    the    amount    of    such 
bond  may  be  increased;  that  until  the  further  Order  of  this  Court  the  sanl 
United  Shoe  Machinery  Company  of  :Nraine  otherwise  known  as  the  Good- 
year   Shoe    Machinery     Company    of    Portland,    and    its    officers,    agents, 
assigns,  employees  and  attorneys  be  and  the  same  hereby  are  enjoined,  re- 
strained and  stayed  from  transferring  and  from  interfering  \^it!',  and  for- 
bidden to  transfer  and  interfere  with  any  of  the  property  and  any  of  the 
assets  which  it  now  owns  and  which  it  owned  at  any  time  during  the  year 
1900;   and  the  same  is  and  are  enjoined,  stayed  and  restrained  from  col- 
lecting and  forbidden  to  collect  any  moneys  whicli  are  due  to  said  corpora- 
tion and  which  are  due  to  any  one  because  of  the  use  of  any  of  such  prop- 


erty. 

April  8,  1905. 


"E.  Henby  Lacombe," 

U.  S.  C.  J. 


U.  C.  Circuit  Court, 
filed 

April   Sth.   190.-). 
Southern    District   <>f   New    York 
John  A.  Sliiclds.  Clerk. 
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KOHM    XXll.— OHMKK     \PI'(  M  \TI  \i;    CKl  Kl  \  Kits  OF   STRKET  T5AIL- 

\\  W    (  OMI'  \\V. 

[h'f   Molni|>«>litaii    Urtihvav    K.-cciv.  rslni.,   JOS    U.   S.   DO.] 

/,.  /;..    :/»,w,;,/i  c.iirt  ,>(  the  I  iiiicd  Staffs,  for  the  ISouthcrn  District  of 

\  ( iv    ) Orl:. 


Yin  I'knn.svi.vama  Siuici.  lompanv  and 
\'m:  Dkunon  (Contracting  Comtanv. 
Coiiiplaiiiiint"*. 

agaiiiit 

Nkw  Youk  City  irviiwAY  Comi'any,  De- 
fiMulaiit. 


,  In  Equity. 


An.l  now  oi\  this  24tli  day  of  Septt'inbor.  1007.  this  cause  camp  on  to 
Ik'  licani  iipiiM  tlu-  hill  of  complaint  and  on  the  answer  of  the  defendant 
thereto  this  day  tiled,  upon  motion  for  the  appointment  of  a  Receiver, 
anil  after  hearing'  .lames  Byrne  for  complainants  and  James  1^.  Quack- 
cnhiish  for  the  defeiulant.  and  after  due  deliberation. 

It  was  ordered,  adjudged  and  decreed,  that  x\drian  II.  .Juline,  JCscp, 
and  Douglas  Robinson,  Esq.,  both  of  the  City  of  New  York,  be  and  they 
hereby  are  appointed  temporary  Receivers  of  the  defendant,  New  York 
Railway  Company,  and  of  all  the  ])roperty  of  tlie  said  defendant,  real. 
personal  and  mixed  of  whatsoever  kind  and  description  and  whereso- 
ever situated,  including  all  railroads,  owned,  leased  or  operated  by  said 
defendant,  all  tracks,  terminal  facilities,  ofTices,  shojjs.  and  all  builditigs 
and  appurtenances  of  every  kind,  all  cars  and  other  rolling  stock  and 
t-quipment,  tools,  machinery,  furniture,  fixtures,  materials  and  supplies. 
books  of  account,  records  and  otlier  books,  papers  and  accounts,  cash  in 
bank,  on  deposit  and  in  hand,  money,  debts,  tilings  in  action,  credits, 
stocks,  bonds,  securities,  deeds,  leases,  contracts,  muniments  of  title,  bills 
receivable,  rents,  issues,  profits  and  income  accruing  and  to  accrue  as  well 
as  all  interest,  easements,  privileges  and  franchises  and  all  assets  of  every 
kind:  that  the  said  receivers  be.  and  they  hereby  arc,  authorized  imme- 
diately to  take  possession  of  the  same  and  to  run,  manage  and  operate 
the  said  railroads  and  properties  in  such  manner  as  will  in  their  judg- 
ment produce  most  satisfactory  results  so  that  the  operation  of  the 
••ailroad  system  of  the  defendant  shall  be  continued  in  the  same  manner 
as  at  present  and  the  public  duties  obligatory  upon  the  defendant  be  in 
all  respects  discharged,  and  to  exercise  the  authority  and  franchises  of 
<lefendant  and  discharge  its  public  duties  and  to  preserve  and  protect 
its  said  system  in  proper  condition  and  repair  and  to  protect  the  title 
and  possession  and  .secure  and  develop  the  l)usiness  of  the  same,  and  in 
t!i<-ir  discretion  to  employ  and  discliaigc  and  (ix  tlic  compensation  of  all 
■lii.crs.  attorneys,  managers,  superintendents,  agents  and  employees,  and 
to  make  such  payments  and  dislmrsemcnts  as  may  be  needful  and  proper 
in  .so  doing:    that   the  said   Receivers  be  and   they  hereby  are,  authorized 
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to  collect   the   rents,    income,   tolls   and   profits   of   the   said    railroads   au.l 
property,    and    to    make    appropfriate    payments    therefrom    on    account    of 
accruing  rents  and  other  necessary  charges,  and  they  shall  have  power  to 
redeem   any   and   all   securities   of  the   defendant  now   pledged   as   security 
on    loans   of    money,    and    shall    have    power    to    borrow    money    if    needful 
in    their    judgment    in    order    to    comply    with    this    direction,    and    also, 
so    far    as    may   be   needful   to   pay   off   current    necessities   for    labor    and 
supplies,    but    for    no    other    purpose    Avithout    the    further    ord.-r    of    this 
Court;    and   the   said   Receivers   are   hereby    fully    authorized   and    enqjow- 
ered   to    institute    and    prosecute    all    such    suits   as    may    be    necessary    in 
their    judgment    for    the    proper    protection    of    the    property    and    trust 
hereby    imposed    in    them    and    likewise    to    defend    all    actions    instituted 
against  them  as  Receivers,  and  also  to  appear   in   and  conduct    the  prose- 
cution   or    defense    of    any    suits    now    pending    in    any    court    against    the 
defendant,    the    prosecution    and    defense    of   which    will    in    tlie   judgment 
of   said   receivers  be   necessary   for   the   proper   protection   of  tlie    property 
placed   in  their  charge,  or  the   interests  and  rights  of  creditors  connected 
therewith:    and  the  said  Receivers  are  hereby   authorized    in   their   discre- 
tion from  time  to  time,  out  of  the  funds  coming  into  their  liands.  to  pay 
tiie  expenses  of   operating  tlie  .said  properties  and  executing  their  trusts, 
and    all    taxes    and    asses.sments    upon    the    said    properties    or    any    i)uit 
thereof,  and  all  such  rentals  and   instalments  as  may   fall   or  become  due 
for  the  use  of  any  portion  of  said  railroads  and  other  property;   and  also 
to   pay   and   discharge   all   claims   arising  from   the  previous   operation    of 
.said  properties  as  in  tlieir  judgment  on  examination  are  proper  to  be  paid 
as  expenses  of  operation  and  the  current  and  unjiaid  payrolls  and  voucliers 
and  supply  accounts  incurred  in  the  operation  of  said  railroad  system  at 
any  time  within  four  montiis  prior  hereto.     The  said  Receivers  are  hereby 
required    to    o])en    pro])er    books    of    account    wherein    shall    be    stated    tlie 
earnings,    expenses,    receipts    and    disbursements    of    their    said    trust,    and 
preserve  proper  voucliers  for  all  payments  by  them  made  on  account  tliereof. 

And  it  is  further  ordered^  that  the  bond  of  eacli  of  th<-  said  Receivers 
in  tlie  sum  of  Two  hundred  and  fifty  thousand  dollars,  conditioned  that 
he  will  well  and  truly  i)erform  the  duties  of  his  oflice  and  duly  aeoomit 
for  all  moiievs  or  liroj.erty  which  may  come  into  his  hands  and  abide  by 
and  perform' all  things  which  he  shall  be  directed  to  do.  with  sudlcient 
sureties,  to  be  api)roved  of  by  a  judge  of  this  .•ourt.  be  forthwith  filed  in 
the  oflice  of  the  Clerk  of  this  Court: 

And  it  is  further  ordere<l  that  each  ami  every  of  the  oflicers.  directors, 
agents  and  employees  of  tiic  defendant,  said  New  York  City  Raihvay 
Companv.  and  all  other  persons  whomsoever,  be  and  they  are  hereby  re- 
quired and  commanded  forthwith,  upon  demand  of  the  said  Receivers  or 
their  <liilv  authorized  agent,  to  turn  over  and  deliver  to  said  Keceiver  or 
tlieir  diiiv  constituted  representative,  any  and  all  books  of  account, 
vouchers, 'i)apers.  deeds,  lea.ses,  contracts,  bill.s.  notes,  accounts,  numeys 
or  other  propertv  in  his  or  in  their  hands  or  under  his  or  their  control, 
and  each  of  said  directors,  ollicers,  agents  and  employees  is  h.'r(>by  com- 
manded and  re.|i.iied  to  obey  and  perform  such  or.lers  as  may  be  giv.>n 
to  them  from  tin..-  to  time  bv  the  said  Receivers  or  their  duly  con.t.tnfed 


n'|>n*s«'ntntive.  in  coiulmtinjj  tlio  oi>fr;it  ion  of  llic  said  system  and  in  dis- 
oharjlinj.'  tlieir  duties  as   IJeeeivers. 

And  tlu«  tlffeiidant.  said  New  \oik  V\l\  Railway  roiiijiany  and  its 
(irtiiHTs.*  direetors.  ajreiits  and  eniplt)yees,  and  all  otlier  persons  claiming 
to  uet  l>v.  tlii-oU{;li  or  under  tiie  defendant  and  all  other  persons  w  iioni- 
siH'Ver  are  h»'n>l>y  enjoined  from  interforing  in  any  way  whatever  with 
the  possession  or  nnniajrenient  of  any  part  of  the  property  over  wliieli  the 
IveeeiviMs  ure  liereliy  appointed  or  interfering  in  any  way  to  prevent  the 
disoliargi'  of  tla-ir  tluties  or  their  operating  the  same,  and  any  party  in 
interest   may    ap|»ly   f<u-   furtiier   direction. 

And  it  is  further  ordered  that  the  parties  hereto  slu)W  eause  before  this 
I'ourt  at  the  I'nited  States  Post  OHiee  Building  in  the  City  of  New  York 
on  tlu"  Ttli  dav  of  Octoher.  1!)07.  at  two  o'elocVc  in  tlie  afternoon  why 
tin-  said  reeeiversliip  sliould  not  he  continued  durinj^  the  ])endeney  of  this 
suit  and  upon  the  hearing  thereon  any  other  creditor  of  the  defendant  or 
other   [tarty   in    interest  may  be  heard. 

Dated   New  York,  September  24.   1!)07. 

E.   Hknry  Lacombe, 
United  States  Circuit  Judge. 

•The  word.  oHicers,  was  subse<|uently  stricken  from  the  order.  This  ap- 
pointment was  approved  in  l\'e  Metropolitan  Railway  Receivership,  208 
r.  S.  !»0. 

FORM  XXIII.— ORDER  APPOINTING  ANCILLARY  RECEIVER. 

At  a  stated  term  of  the  [District]  Court  of  the  United  States  for  the 
Soutliern  District  of  New  York,  held  at  the  General  Post  Office,  in 
the  City,  County  and  State  of  New  York,  on  the  9th  day  of  May. 
1905.  Present:  Hon.  E.  Henry  Lacombe,  United  States  Circuit 
Judge. 

RlDCEWAY     BOWKER,  T 

vs.  tin   Equity. 

ITaight  anb   Fkeese  Company  and  others.   J 

On  reading  and  filing  the  bill  in  equity  herein,  sworn  to  May  0th.  lOO.'S, 
and  the  affidavits  of  Ridgeway  Bowker  and  John  M.  Warwick,  sworn  to 
May  9th.  l!Mi.").  and  the  affidavit  of  Arthur  'M.  Johnson,  sworn  to  May  8th, 
l!Hl;l.  and  on  reading  and  filing  a  certified  copy  of  the  decree  of  the  [Dis- 
trict]. Court  of  the  United  States  for  tlie  District  of  Massachusetts,  ap- 
pointing James  D.  Colt  receiver  of  the  above  named  defendant,  Haight 
and  Freese  Company,  and  it  appearing  that  the  said  receiver  has  duly 
qualified  in  said  [District]  Court  of  the  United  States  for  the  District  of 
Ma,->achus<'tts, 

Now,  on  motion  «tf  William  I'.  Maloney,  Esq..  solicitor  for  complainant, 
IJoger  Foster.  Esq.,  of  coun.sel  for  James  D.  Colt,  said  receiver,  appointed 
as  aforesaid  by  the  [District]  Court  of  the  United  States,  District  of 
Ma.<>.sachusetts  as  aforesaid,  of  the  defendant,  Haight  and  Freese  Company, 
appearing  on  b<dialf  of  tlie  said  receiver,  and  admitting  and  confessing  the 
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allegations  in  said  bill,  and  consenting  to  this  order  and  decree  on  behalf 
of  said  defendant,  Haight  &  Freese  Company,  it  is 

Ordered,  adjudged  and  decreed,  and  I  hereby  order  that  James  D.  Colt, 
of  Boston.  Massacliiisetts,  and  Walter  D.  Edmonds,  Esq..  of  New  York 
City,  be  and  they  hereby  are  appointed  receivers  both  original  and  as 
ancillary  to  said  decree  of  the  [District]  Court  of  the  United  States  for 
the  District  as  Massachusetts,  to  receive,  collect,  and  take  possession*  of 
all  the  property  of  said  defendant,  Haight  &  Freese  Company,  including 
all  the  assets,  choses  in  action,  accounts,  books  of  account,  correspondence, 
papers  and  memoranda,  whether  in  possession  of  the  said  dcfcndiiiit.  Haight 
and  Freese  Company,  or  of  any  otlier  person  acting  in  behalf  of  said  de- 
fendant, and  hold  the  same  awaiting  the  furtlier  order  of  this  Court,  pro- 
vided that  said  receivers  shall  take  no  action  until  they  shall  file  a  bond 
in  the  sum  of  Ten  Thousand  Dollars  ($10,000)  in  this  Court,  conditions 
for  the  faithful  performance  of  their  duties  as  such  receivers,  with  good 
and  sufficient  surety,  and  that  as  soon  as  they  sliall  collect  funds  or  assets 
of  said  defendant,  Haight  and  Freese  Company,  they  shall  report  the 
amount  thereof  from  time  to  time  to  this  Court,  in  order  that  the  amount 
of  such  may  be  increased  if  necessary,  and  it  is  hereby 

Ordered,  adjudged  and  decreed,  and  I  hereby  order  that  the  said  defend- 
ant, Haight  and  Freese  Company,  its  officers,  agents,  servants,  and  assigns, 
and  the  Seaboard  National  Bank,  the  Consolidated  Xational  Bank,  the 
Produce  Exchange,  Safe  Deposit  and  Storage  Company.  John  Doe  and 
Richard  Roe,  and  all  other  j>ersons  and  coi-poratiens  that  may  have  in 
their  possession  and  control  any  property  effects  or  credit  belonging  to 
the  said  Haight  and  Freese  Company,  or  standing  in  its  name  or  in  the 
name   of   William   H.   Lillis,   George   G.   Turner,   Harvey    Watson,    Charles 

B.  Poor,  Junior,  William  G.  Conkling.  Beardsley,  either  as  officers 

of  said  defendant  or  individually,  be  and  they  hereby  are  enjoined  and 
restrained  and  stayed  until  tiie  further  order  of  this  Court  from  paying 
over  or  transferring  an}-  of  said  money,  property,  effects,  or  assets  to 
any  person  other  than  said  Receivers,  and  from  permitting  any  person  other 
than  said  Receivers  to  remove  the  contents  of  any  safe  deposit  cimpany 
box  or  vault,  or  bank  stan<ling  in  tiie  name  of  said  defendant.  Haight  and 
Freese  Company,  or  in  the  name  of  either  of  tlie  ollicers  or  employees  of 
the  said  above  mentioned  Haight  and  Freese  Company  or  either  of  the 
above  named  persons,  and  they  and  each  of  them  are  hereby  directed  to 
deliver  up  the  same  to  the  said  Receivers  forthwitii,  and  it  is 

Further  ordered  that  either  of  said  Receivers  may  take  possession  upon 
his  qualification  witbout  waiting  for  the  (lualilication  of  the  other;  and 
tliat  no  funds  be  removed  from  flic  jurisdiition  of  tiiis  Court,  and  I 
hereby, 

Further  order  that  the  said  defendants  and  eacii  of  tbcm  sliow  cause 
before  nic  or  such  Judge  of  this  Court  as  may  \<v  lu)I(liMg  liic  niotioTi 
calendar,  on  the  12th  day  of  May.  190;"),  at  ]1  o'clock  A.  .M..  or  at  sucli 
other  lii/iir  as  said  motion  calendar  may  l)e  called  on  said  dav.  at  the 
Court  House  of  the  [iJistrict]  Court  of  the  Cnited  States  for  the  South- 
ern District  of  New'  ^drk.  in  the  (leneral  Post  OiJice.  County  of  New 
York,   Borough   of   Manhattan,  City   and   State  of  New    York,   why  a  writ 
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of  pormuuoiit  iiijuiution  sliuiild  not  issue  in  mrordanco  with  the  terms 
of  tliis  ortit-r,  and  w  liv  tin-  saiil  n>((Mv»Tslii|)  slumlii  not  be  made  perma- 
nent, and  wliy  the  eoniphiinant  sliouKI  not  liavc  such  otlier  and  further 
relief  as  to  the  Court   may   seem  Just. 

And    sullioient    eause   a|>]>eariiig,    ser\  iee    of    this    order   and    such    other 
atVidavits  as  may  he  served  twenty-four  hours  l)efore  said  return  day  shall 
U>*  sulVuiiMit   service  tiiereof. 
Mav  !>th,  I'.iO.').  E.  IIenuy  Lacombe, 

U.  S.  C.  J. 
A   COPY. 
Jonx  A.  I'Miiirs. 

Clerk.     (Seai,.) 

FORM   \\  IV.— ORDER  EXTENDING  RECEIVERSHIP. 

In   the  [IHstrivl]  Court  of  the  United  IStates  for  the  Southern  District  of 

New  York. 

Thk    Pk.n.nsyi.va.ma    Stkki.   Company   and 
Decnon    Co.ntuacting    Company. 

Complainants, 
against 
New   Yokk   City    Railway   Company, 

Defendant. 
In  the  Matter 

OK 

The  Petition  of  Metropolitan  Street  Rail- 
way Company. 
In    Equity. 

On  this  1st  day  of  October,  1907,  tliis  cause  came  on  to  be  heard  upon 
tlie  petition  of  Metropolitan  Street  Railway  Company,  to  be  made  a  party 
defendant  in  this  suit  and  for  other  relief,  on  consideration  whereof,  and 
after  hearin;,'  J.  Parker  Kirlin,  for  said  petitioner;  James  Byrne,  for  the 
complainants:  and  James  L.  Quackenbusli  for  the  defendant. 

It  is  ordered  that  the  petitioner,  Metropolitan  Street  Railway  Com- 
pany, be  and  it  lierel)y  is  made  a  party  defendant  in  this  cause. 

It  i.s  kcktiier  ordered  that  the  receivership  in  tliis  cause  be  and  the 
same  hereby  is  extended  to  the  properties  of  said  petitioner  Metropoli- 
tan Street  Railway  Company  as  prayed  in  said  petition,  and  that  Adrian 
H.  .loline  and  Douglas  Robinson,  heretofore  appointed  receivers  in  this 
cau.se  be  and  they  liereby  are  ap])ointed  receivers  of  the  properties  of 
said  petitionei-.  witii  tlie  powers  and  duties  prescribed  by  order  entered 
in  tliis  cause  September  24th,  1907,  appointing  them  receivers  in  tliis 
cause. 

And  it  I.s  further  ordered  that  each  and  every  of  the  odicers,  directors, 
agents  and  emjdoyees  of  said  petitioner  Metropolitan  Street  Railway  Com- 
pany, and  all  otiier  persons  Avliomsoever  be,  and  tliey  are  hereby  required 
and  commanded  forthwith,  upon  demand  of  tiie  said  receivers  or  tlieir 
duly  authori/.ed  agent,  to  turn  over  and  deliver  to  said  receivers  or  their 
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duly  constituted  representative,  any  and  all  books  of  account,  vouchers, 
papers,  deeds,  leases,  contracts,  bills,  notes,  accounts,  moneys  or  other 
property  in  his  or  their  hands  or  under  his  or  their  control,  and  each  of 
such  directors,  officers,  agents  and  employees  is  hereby  commanded  and 
required  to  obey  and  i)ei-form  such  orders  as  may  be  given  to  them  from 
time  to  time  by  the  said  receivers  or  their  duly  constituted  representatives, 
in  conducting  the  operation  of  the  said  system  and  in  discharging  their 
duties  as  receivers. 

And  said  petitioner,  said  Metropolitan  Street  Railway  Company  and 
its  officers,  directors,  agents  and  employees  and  all  other  persons  claiming 
to  act  by.  through  or  under  said  petitioner,  and  all  other  ])ersons  whom- 
soever are  hereby  enjolHcd  from  interfering  in  any  way  wluitsocver  with 
the  possession  or  nuinagement  of  any  part  of  said  jjrojierty  over  wliich 
the  receivers  have  been  appointed  or  interfering  in  any  way  to  prevent 
the  discharge  of  their  duties  or  their  operating  the  same:  and  any  party 
in  interest  may  api)ly  for  direction. 
Dated  New  ^■ork,  October  1st,  1907. 

E.  Henry  Lacombe, 
U.  S.  [District]  Judge. 
FORM    XXV.— ORDER    FOR    EXA:\IIXATI0X   OF    TPIIRD    PARTY    BY 

RECEIVERS. 
At  a  Sj)ecial  'I'erm  of  the  [District]   Court  of  tl:e  I'nited  States  for  the 
Southern    District    of    Xew    York,    licld    in    the    Post    OlUcc    building, 
in  the  Borough  of  Manhattan.  City  and  County  of  Xew  York,  on  the 
12th   day   of  July.    P-Ml."). 
Present:      lloii.   K.  Hk.nry  Lacoaibe,  United  States  [District]  Judge. 

RiDGW.w    BowKER.    Complainant, 

Haight  &  Freese  Company.  Seaboard  Xationai. 
Bank,  Consolioated  X'ational  Bank,  Produce 
Exchange  Safe  Deposit  &  Tku.st  Company. 
John  Doe  and  Richard  Roe,  Resi)ondents. 

In    Ivjuity. 

On  reading  and  filing  the  petition  of  Pvidgway  Bowkcr.  the  complainant 
above  named,  and  of  James  !).  (Hit  and  i'.cvcily  itaiubiliih  [Robinson,  who 
■were  previously  duly  appointed  receivers  of  the  property  of  the  Haigiit  & 
Freese  Company,  and  the  alTidavits  of  the  said  tliree  petitioners  thereto 
anue.xed,  resj)ectively  sworn  to  on  the  3d  and  Ittii  days  of  -hine,  1  !)(>.').  and 
the  affidavit  of  William  J.  Budd.  sworn  to  .liinc  sth.  IDOo,  tite  affidavit  of 
Harvey  Watson,  sworn  to  June  2'Ad.  1!)0."),  tlie  affidavit  of  Luman  S.  lland- 
ley,  sworn  to  June  2;id.  I'M)'),  and  tiie  affidavit  of  Fraid<iin  Bien.  sworn  to 
June  23d,  100.5.  and  the  affidavit  of  Maurice  S.  Decker,  sworn  to  dune  24th. 
lOO.'),  and  the  jitlldiivil  df  Harvey  Watson,  swdin  to  .liiiic  27th,  IDU."):  u|iun 
all  the  papi-rs  and  in-ocecdings  in  the  above  cntitli'd  .suit  in  eipiitv,  after 
hearing  Roger  Foster.  William  I".  Maloney  and  Frederick  J.  ^SLoses,  Es- 
quires, in  support  of  a  motion  for  the  relief  prayed  for  in  the  said  petition, 
and    I'^ranklin    r>i<ri.    Ivsipiire.  ojiposed  :   mi   mid  ion  of    l.'o^'cr   l-"oster,  attorncv 
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lor  tlu>  Koooivor  Tolt,  Williiim  W  MaloiKV,  iittornoy  for  the  complainant 
uIhjvi-  naiM.-.l  an.l  Kr.'.Ii-i  i>k  J.  Moses,  attoriiov  for  Reieiver  Robinson,  it 
is  litTi'hy 

Ordoioil.  that  llarvoy  Watson  attciut  hffore  John  J.  Townsend,  Esq., 
wlio    is    lu'ivhy    appointod    Special    .Master    for   said    purpose,   on    Tuesday, 

July  11th,  lit*!.".,  at  his  olVue,  No.  , ,  Borough  of  ^Manhattan, 

C'itv,  fount V  and  State  of  New  Nork.  at  cloven  o'clock  in  the  uiorning  of 
tluit  (hiv,  and  at  such  sMl)se(iueiit  days  and  hours  and  places  as  said 
Master  nuiy  appoint:  and  tluit  he  then  and  there  suhniit  to  an  examina- 
tion l>v  tiie  counsel  for  the  complainant  above  Maiiud  and  by  the  counsel 
lor  tlie  receivers  aluivc  named  concerning  all  the  property  and  assets  of 
tile  Haijiiit  &  Freese  Company  which  he  has  in  his  possession,  and  all 
such  which  he  has  in  his  control,  and  all  such  whicli  he  lias  had  in  is 
possession  since  May  8th,  I'JOi"),  and  all  sucli  which  he  has  had  in  his 
control  since  May  Sth,  lOOi),  and  concerning  such  property  and  assets 
of  the  said  llaight  &  Freese  Company  as  he  has  knowledge  or  information 
concerning. 

E.  Henry  Lacombe, 

U.   S.   C.  J. 

July  let,   l'.H)5. 

FORM   XX\r.— PETITION  BY  LESSOR   CORPORATION  FOR  EXTEN- 
SION OF  RECEIVERSHIP  FOR  ITS  PROTECTION. 

In  the  [Di's^rict]  Court  of  the  United  states  for  the  Southern  District  of 

New  York. 

The  Pennsylvania   Steel   Company  and 
Degnon    Contracting    Company, 

Complainants, 
against 
..New  York   City  Railway  Company, 

Defendant. 
In  the  Matter 

OF 

The    Petition    of    ^Ietropolitan    Railway 

CO-MPANY. 

To  the  Judges  of  the  [Districti  Court  of  the  United  States  for  the  South- 
ern District  of  Xeio  York: 

The  petition  of  Metropolitan  Street  Railway  Company,  by  J.  Parker 
Kirlin.  its  solicitor,  respectfully  shows  as  follows: 

FIR.ST. — The  cause  is  a  general  creditors'  suit  and  is  instituted  by  the 
complainants  as  creditors  of  the  defendant  for  the  administration  of  the 
a.ssets  and  property  of  the  defendant.  For  the  contents  of  the  bill  of  com- 
plaint and  of  the  answer  of  the  defendant  to  said  bill,  reference  is  made 
to  saiil  bill  and  answer  of  record  in  this  Court  in  this  cause. 

By  an  order  of  this  Court  duly  entered  in  this  cause  on  September  24, 
1907,  made  on  the  bill  of  complaint  and  on  tlic  answer  of  the  defendant 
thereto,  Adrian   II.  Joline  and  Douglas  Robinson  were  duly  appointed  tem- 
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porary  receivers  of  the  defendant  Xew  York  City  Railway  Company  and 
of  its  property,  with  the  powers  and  duties  prescribed  in  said  order.  For 
the  precise  terms  of  said  order  reference  is  made  to  tlie  original  order  of 
record  in  this  cause.  Said  Joline  and  Robinson  have  duly  qualified  as 
receivers  as  aforesaid  and  liave  entered  into  pos.session  of  the  property  of 
said  defendant  ;uk1  are  now  operating  the  same  and  collecting  the  rents, 
issues  and  prolits  thereof. 

Second. — Your  petitioner  is  a  consolidated  corporation  under  the  laws 
of  the  State  of  New  York  and  by  virtue  of  various  consolidations  is  law- 
fully vested  with  the  lines  of  street  railway  in  the  City  of  New  York  and 
the  appurteiuuit  franchisfs  and  property  formerly  of  Lexington  Avenue  and 
Pavonia  Ferry  Railway  Company,  Columbus  and  Ninth  Avenue  Railroad 
Company, .  South  Ferry  Railroad  Company,  Broadway  Railroad  Company 
and  Metropolitan  Crosstown  Railway  Company. 

Y'our  petitioner  is  also  the  lessee  of  the  lines  of  street  railway  in  the 
City  of  New  York  of  the  following  companies  wliich  by  various  inden- 
tures of  lease,  demised  their  respective  lines  of  railway  and  the  appurte- 
nant franciiises  and  property  to  the  petitioner  or  its  predecessors,  or 
to  lessors  of  the  petitioner  or  its  predecessors,  for  terms  now  unexpired, 
to  wit: 

Broadway  and  Seventh  Avenue  Railroad  Company, 
Si.vth  Avenue  Railroad  Company, 
Ninth  Avenue  Railroad  Company, 
Twenty-third   Street   Railway   Company, 
Bleecker  Street  &  Fulton  Ferry  Railroad  Company, 
Central  Park.  North  and  East  River  Railroad  Company, 
Forty-second  Street  and  Grand  Street  Feny   l!ailroad  Company, 
Eightii   Avenue   Railroad   Company, 

New  York  and  Harlem  Railroad  Company    (City  Line), 
Second  Avenue   Railroad  Company, 
Third  Avenue  Railroad  Company, 
Central  Crosstown  Railroad  Company, 
Cliristopher  and  Tenth  Street  Railroad  Company, 

By  each  of  said  indentures  of  lease,  a  riglit  of  re-entry  is  reserved  to 
the  lessor  in  tlie  event  of  default  in  the  payment  of  the  rent  of  the  de- 
mised premises. 

TiiiKiJ.— By  indenture  of  lease  bearing  date  the  21st  day  of  March,  1902. 
between  your  i>etitioner  of  the  one  part  and  the  defendant  New  York 
City  Railway  Company,  which  then  bore  the  name  of  Int(!rurl)an  Street 
Itailway  Company,  of  the  other  part,  your  i)(titioner  leased  to  said  (h- 
fendant  the  entire  system  of  street  railways  of  your  petitioner,  inehuhn.y 
as  well  all  lines  owned  by  your  |)e(iti<>iier  as  all  lines  leased  to  your 
petitioner,  for  the  term  of  nine  huiHlicd  ;iiiil  ninety-nine  years  from  the 
<late  of  said  lease,  said  lessee  agreeing  to  j)ay  by  way  of  rental  Ibnefni, 
in  addition  to  all  taxes  and  assessments  on  tlie  (leniis<'d  |)r«)perties,  all 
rentals  payabh;  under  the  leases  of  said  lines  leased  to  your  petitioner  and 
intere.st  on  the  fnn.ied  ilebt  of  your  ))efitioner  and  other  fixed  charges  of 
your  ptitioner,  and  an  anioniit  e(|Mal  to  seven  per  cent.  |)er  aiimnii  upon  the 
existing  ea|»ital  stock  of  your  petitioner  jvnd  upon  such  additional  capital 
i"ed.  i'rae.  \ol.  III.— k;!). 
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>tiH-k  oi  \oin-  [H'tit  loiii'i  ii>  niiizlit  tlirnattcr  U-  issui'il  willi  the  written 
t-uiisont  of  saiil  li-SM'f 

Saiil  iiuh'Mtmv  of  Iciisc  providi-s,  ninoiij;  utluT  (liinjjs.  tluit  in  iiisc  said 
U>^i>^>t>  sliiill  fail  at  any  timo  to  \n\\  tiic  rent  provitlcd  f(ir  in  said  iiulciituie 
of  li'asi>.  or  sliall  fail  at  anv  tiiiu>  to  Ui'('|>  and  |icrforn>  any  of  tlic  aj,'roo- 
MU'iits  or  rovi'Matit>  loiitainod  in  said  leasee,  and  any  such  default  in  tlia 
ituviiu'iit  of  rriit  or  in  the  pcrfornnuu-i'  of  tlu'  I'ovcnants  of  said  lease  sliall 
eoMtinno  for  tlu>  perioil  of  twelve  nioiitiis  after  written  demand  and  notice 
from  your  petitioner  to  saiil  lessee.  liuMi.  at  tiie  option  of  your  pi-titioner, 
the  estate  l>v  said  indenture  of  li'Usc  demised  sliall  eease  and  detciniine. 
and  your  petitioner  sliall  tliereupon  lieconie  and  be  entitled  to  re-enter 
into  ami  upon  the  demised  railrt)ads  aiul  propei'ties.  ^"ollr  petitioner  tiles 
witli  tliis  petition  as  Soliednle  A  lierido.  a  copy  of  said  indi'iitiiie  of  lease, 
and  for  a  precise  stateint'iit  of  tlie  terms  and  renditions  of  said  indenture 
of  lease  prays  leave  to  refer  thereto. 

roiuni. — The  various  lines  of  railway  embraced  in  said  lease,  as  well 
the  lines  owned  liy  your  |u't  it  inner  as  the  lines  leased  to  your  petitioner 
are  subject  to  funded  indebtedness  secured  by  niort^'afre  which  is  now 
uutstandiuj^r  and  which  so  far  as  not  outstanding  at  the  date  of  the  execu- 
tion and  delivery  of  said  lease  has  since  been  createtl  with  the  consent  of 
said  lessee,  anil  your  ])etitioner  is  informed  and  i)elieves  that  failure  to 
meet  the  interest  on  such  underlying  funded  indebtedness  as  «uch  interest 
matures  will  operate  also  a  default  under  the  mortgage  securing  the  in- 
debtedness the  interest  on  which  shall  so  become  in  default,  and  will  render 
said  mortgage  enforceable.     Said   mortgage   indebtedness   is   as   folloAvs: 

[Then  followed  a  description  of  same.] 

Fifth. — By  said  refunding  mortgage  of  your  petitioner  whiidi  is  ex- 
pressed to  be  subject  to  said  indenture  of  lease,  made  by  ycnir  petitioner 
to  said  defendant,  your  petitioner  covenanted  from  time  to  time  punctu- 
ally to  observe  and  ])erform  all  of  the  obligations  and  pay  and  discliarge 
ail  amotmts  payable  under  or  by  virtue  of  any  lease  thereby  mortgaged 
so  that  the  interest  of  your  petitioner  in  any  such  leasehold  estate  might 
be  at  all  times  preserved  unimpaired  as  security  for  the  bonds  issued 
under  said  refunding  mortgage;  and  said  refunding  mortgage  secured  or 
in  the  payment  of  the  principal  of  any  such  bond  or  in  case  default  shall 
be  made  in  the  due  observance  or  performance  of  any  of  the  covenants  or 
conditions  in  said  refunding  mortgage  re<]uired  to  be  kei)t  or  performed 
by  your  petitioner,  and  any  such  last  mentioned  default  shall  continue  for 
a  period  of  sixty  days  after  written  notice  thereof  to  your  petitioner  from 
the  trustee  under  said  refunding  mortgage  or  from  tlie  holders  of  five  per 
eent.  or  more  in  amount  of  the  outstanding  bonds  by  said  refunding  mort- 
gage secured,  then  the  tru.stee  thereunder  may  forthwith  pioceed  to  pro- 
tect and  enforce  its  rights  and  the  rights  of  bondholdres  under  said  le- 
funding  mortgage  by  a  suit  or  suits  in  equity  or  at  law  for  the  specific 
performance  of  any  covenant  or  agreement  contained  in  said  refunding 
mortgage  or  in  airi  of  any  fiower  therein  granted  or  for  the  foreclosure 
of  said  refunding  mortgage  for  any  default  or  for  the  collection  of  interest 
or  principal  or  both  or  for  the  enforcement  of  any  other  apjiropriatc  legal 
or  efiuitable  remedy  as  the  tnisti'e  shall   deem   most  effectual    in  support  of 
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any  of  its  rights  and  duties  under  said  mortgage.  Your  petitioner  tiler. 
a  copy  of  said   refunding  mortgage  as  Schedule  B  hereto. 

Sixth. — It  is  alleged  among  other  things  in  the  bill  of  complaint  in 
this  cause  and  admitted  by  the  answer  of  the  defendant  thereto  and  your 
j)etitioner  so  charges,  that  the  defendant  said  New  York  City  Railway 
Company,  since  entering  into  possession  of  the  premises  demised  by  said 
lease  made  to  it  by  your  petitioner,  has  operated  all  the  lines  owned  and 
leased  by  said  defendant  as  a  single  system  constituting  routes  over  dif- 
ferent lines  or  parts  of  lines,  connecting  separated  lines  over  parts  of 
intermediate  leased  or  controlled  lines,  interchanging  equipment  among 
the  various  lines  and  furnisliing  equipment  as  might  be  required  to  meet 
from  time  to  time  the  varying  requirements  of  jiarticular  lines,  supplying 
power  and  using  power  houses,  car  barns  and  stations  as  deemed  best  for 
the  effective  and  economical  operation  of  the  system  as  a  whole  and  also 
establishing  a  system  of  transfers  between  various  lines  and  routes;  that 
the  ecjuipment  owned  by  said  defendant  has  been  used  over  the  system  as 
varying  requirements  of  operation  made  necessary  without  assignment  to 
any  particular  line  or  lines  and  that  many  of  the  lines  leased  b}-  your 
petitioner  to  said  defendant  are  without  adequate  equipment  of  their  own: 
and  that  in  many  cases  the  motive  power  employed  on  leased  or  'controlled 
linos  has  been  changed  to  electricity  without  supplying  said  lines  with 
independent  power  houses  or  other  independent  sources  of  supply  of 
power,  leaving  such  lines  dej)endent  for  power  on  other  lines  of  the  system. 

Your  petitioner  further  sliows  that  it  is  alleged  in  said  bill  of  com- 
plaint in  this  cause  and  is  admitted  by  the  answer  of  the  defendant  that 
the  defendant  is  insolvent:  that  the  fi.\ed  charges  of  your  petitioner's 
system  hereinabove  .set  fortii  are  accruing  and  installments  thereof  will 
become  due  on  October  1,  1!)07,  and  each  month  thereafter;  that  failure 
to  meet  such  fixed  charges  as  they  become  due  will  oj)erate  a  default  under 
the  mortgage  securing  the  indebtedness  the  interest  on  which  shall  so  be- 
come in  default  and  render  such  mortgage  enforceai)le;  that  the  rentals 
under  the  leases  made  to  your  petitioner  are  accruing  and  that  instalments 
of  rental  under  some  or  all  thereof  will  shortlj-  become  payable;  that  under 
said  h'ase  made  to  said  defendant  by  your  petitioner,  no  right  of  re-entry 
by  reason  of  a  default  in  the  payment  of  the  rent  by  said  lease  reserved 
or  in  the  performance  of  any  of  the  agreements  or  covenants  therein  con- 
tained will  accrue  thereunder  to  your  petitioner  until  the  expiration  of  a 
j-ear  after  defeault  and  written  demand  and  notice -from  your  ])etitioncr. 
and  that  in  the  meantime  your  petitioner's  said  system  nuiy  be  h()])el(ssly 
disrupted  and  your  petitioner  suffer  irreniedialjle  loss. 

Sevk.xth. — Your  i)etitioner  alleges  that  its  railroad  system  embracetl 
in  said  lease  is  very  extensive:  that  it  is  of  vital  imi)ortance  to  your 
petitioner  and  to  the  creditors  of  your  petitioner  that  said  railroad 
system  .should  be  continued  to  be  operated  as  a  whole,  and  that  said  system 
should  be  |jreservod;  that  by  .said  lea.se  to  the  defendant  the  defendant  is 
bound  to  finance  the  requirements  of  your  petitioner  for  capital  expendi- 
tures: that  your  petitioner  has  already  issued  to  the  defendant  its  obliga- 
tions in  large  amounts  on  account  of  adxiinics  by  the  deffiidant  fur  (hat 
purpose,   anri   your   petitioner    is    inforiiird    and    bcliexo    tliat    the  defendant 


QTiOil  AIMMNIMX. 

liU!"  ilisposfti  of  suit!  oMijrfttioiis,  aiul  tlint  said  oMiira lions  arc  now  out- 
stnndin.i;  in  tlu>  luimls  df  ntluT  1io1(1im>:  tliat  cliiiins  for  iicrsouiil  iiijuiit's 
to  R  lnrjr««  ninoinit  in  i-oniu'it  ion  with  tlic  oinTation  hy  your  pet  it  ioiior  of 
its  system  prior  to  said  Icnso  aro  now  outstandin.ir  and  -ah-  tlvc  siii)j('i't 
of  notions  now  lu-ndini;:  tliat  l>y  said  lease  to  the  defendiint  tlie  defendant 
rt«;r«H'il  to  pay  any  ind^nu-nts  reeo\ered  in  ri'specf  of  sai<l  ehiinis:  that  l>y 
said  lenso  made  l>y  \onr  petitioner  to  said  defendant  your  int  it  ioiier  parted 
with  the  possession  of  its  eiifire  railroad  system;  tiiat  your  petitioner 
Inis  no  other  resources  wherewith  to  meet  tlie  li\ed  eharjics  on  the  moi't- 
ffsi^*  indolM'tedness  of  its  said  system  so  h'ased  oi-  to  nu'et  the  aecruiiifi 
ivntiils  of  saiil  lines  so  leased  to  yt.ur  petitioner  or  its  pi-edecessors,  and 
hv  your  petitioner  so  leased  to  said  defei\dant  or  to  meet  jud.irnu'nt9  for 
said  elaims  for  personal  injuries,  or  [<>  meet  its  said  outstanding'  ohliga- 
tioMs  for  capital  expenditures  as  tiiey  mature,  nr  to  meet  other  indobtt'd- 
ness  or  liahilities  of  your  petitioner  than  the  rentals  reserved  under  said 
lease  made  hy  your  petitioner  to  the  defendant,  as  part  of  which  said  do- 
fendant  ajireed  to  ]»ay  such  lixed  charjres  and  siuli  rentals  and  to  perform 
the  other  covenants  therein  contained:  tliat  said  system  is  in  the  ]ioasession 
of  this  court  thron.i:h  its  said  receivers  a})pointed  in  this  cause  for  ad- 
niinistratmn  in  accordance  with  ecpiitahle  principles:  that  no  substantial 
remedial  action  can  l)e  taken  in  this  cause  at  the  instance  of  said  de- 
fendant or  at  the  instance  of  defendant's  creditm-s  wliich  will  not  aflfect 
the  riphts  of  your  jietitioner:  and  that  the  ri;,dits  of  your  jiefitioner  are 
inextricably  interwoven  with  the  rights  which  the  t'oui't  lias  undertaken 
to  administer  in  this  cause. 

Your  ])etitioner  tlierefore  prays. 

I. — That  your  ])etitioner  may  become  l^arty  defendant  to  said  suit  for 
the  protection  of  its  interests  and  those  of  its  creditors. 

II. — That  the  receivershi})  under  the  l)ill  of  complaint  in  this  cause  be 
extended  so  as  exjiressly  to  embrace  the  interests  of  yovir  petitioner  in 
said  property,  your  petitioner  submitting  itself  and  its  i)r6perty  to  the 
jurisdiction  of  this  court. 

III. — That  said  receivers  Ik-  further  directed  to  keep  s<'parate  accounts 
not  only  of  the  lines  owned  l)y  said  defendant  i)ut  also  of  such  of  the 
leased  lines  embraced  in  your  ])etitioner's  system  and  in  your  jjetitioner's 
said  lease  as  may  be  deemed  i)racticable,  and  that  the  rents,  issues, 
profits  and  income  be  applied  under  the  orders  or  decrees  of  this  court 
to  the  end  that  said  system  of  your  ])etitioner  may  be  jnotected  and 
preserved. 

ly. — That  your  petitioner  may  have  sucli  other  and  further  relief  as 
may  be  just. 

^IeTKGI'OLITAX   StREKT    I'vAII.WAV   COIIPAN'Y, 
By    D.    C.    MOOKEHEAD, 

Secretary. 
J.  Pakkek  Kiiu.ix. 
Solicitor  and  Counsel  for  Petitioner. 

27   William  Street, 

New  York. 
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FORM   XXVTT.— NOTICE    OF    DEPOSITION   UNDER   RE^^SED 

STATUTES. 

I'liited  States  [District^  Court  for  the  Xorthcrn  District  of  New  York. 

George  H.  Benjamin,  Plaintiff,  ] 

against  I  In   Equity. 

The  John  T.  Noye  Mfg.  Co.,  Defendant.    I 

Please  take  notice  that  the  complainant  licrcin  will  take  the  testimony 
of  George  H.  Benjamin,  F.  Rudinger  and  George  \'.  Ilecker,  all  of  whom 
re.side  at  the  City  of  New  York,  and  State  of  New  York,  and  others,  each 
and  all  of  whom  reside  more  than  one  hundred  (TOO)  miles  from  the 
place  of  trial  herein,  and  more  than' one  hundred  (100)  miles  from  any 
place  at  which  a  [District]  Court  of  the  United  States  for  the  Nortiicrn  Dis- 
trict of  New  York  is  appointed  to  be  held  by  law,  at  the  final  hearing 
for  use  on  belialf  of  the  complainant,  before  Henry  T.  Brennan,  Esq.,  a 
Notary  Public  in  and  for  the  City  and  County  of  New  Y^ork,  who  is  not  of 
counsel  nor  interested  in  this  cause,  at  the  office  of  Brown  &  Jones,  at 
No.  35  Wall  Street,  in  the  said  City  of  New  York,  and  State  of  New  York, 
on  tlie  4th  day  of  January,  1892,  at  11  o'clock  A.  M.,  and  thereafter  from 
day  to  day  as  the  taking  of  the  de})ositi(nis  may  be  adjourned;  and  sucli 
testimony  will  be  so  taken  in  accordance  with  the  provisions  of  sections 
863.  864  and  865  of  the  Revised  Statutes  of  the  United  States  and  the 
Equity   Rules. 

Brown   &    Jones. 

Complainant's   Solicitors, 

No.   35   ^^■all   Street,   New  York. 
Dated   New  York.  Dec.  28,   1891. 
To  JniiN  Roe.   Esq.,  Defendant's  Solicitor, 

No.   377    Main   Street.    Buffalo,    New   Y'ork. 

FOim  XXVIII.— OP DER  FOR  DEDIMT'S  POTEST ATEM, 

At  a  stated  term  of  the  United  States  [District]  Court  held  at  the  United 
States  Court  Building  in  the  city  of  New  York,  for  the  Southern 
District  of  New  Y'ork,  on  the  l.'ith  day  of  April.  1874.  President: 
the   Honorable  Samuel   Blatchford,   the  District  Judge. 

The    L'mteu    States  1 

vs. 
S.  X.  Woi.i.i-  et.  ai. 

On  reading  and  filing  airuhivit  of  i)laiiitiff's  attorney  and  notice  of  mo- 
tion, witli  proof  of  due  service  tiiereof  on  attorneys  for  the  dcfciuiant, 
.Alphoiisc  (\c  JN-istlial,  who  only  lias  appeared  herein,  George  Bliss.  Escj.. 
apj)caring  for  the  plaintiff,  and  W.  .T.  A.  FiiIIit.  V.-^]..  for  the  defendant, 
Alplion.'-c   de    Peistlial. 

It  is,  on  motion  of  George  Bliss,  Esq..  United  States  Attorney,  ordered 
thiit    a    tirdintvs    potrfifatrm    be    is.sned    in    this    cause    out    of    this    court. 
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tliriH."ti'd  to  till-  I'liitfil  Stutfs  l  (iii:>ul.  niul  to  smli  drimty  ov  ninfNciitat ivo 
ol  .>^nil  i'oii>ul  lis  may  In-  aiitliori/oil  \<\  liim  to  art  in  liis  place  ami  slcail, 
at  the  followiii-;  nam.-.l  |.lac.'s.  n's|icit  iv.'l\ .  viz.:  To  K.  I'.  i;cau.liaiii|), 
I'uittHl  Stiitos  (.'oiisiil  at  Aix-Iat'liain'llf  (Aaclu-n).  Gt'rniaiiy,  and  iiis 
lU'imty  or  rt'in-osiMitat ivc;  tu  W .  I'.  Wflistcr.  rnitcd  States  roiisul  at 
l-'ninkfort-on-tlie-Main.  and  his  d«'|iul\  or  representative:  to  II.  Kicisman, 
L'nitoil  St^itot*  (.'onsul  at  I'.eiliii,  I'lussia.  and  liis  depnty  or  rei)iesentativo; 
to  J.  S.  Stuart.  Unitod  States  (."oiisul  at  lAMp/.ie.  (a-rniany.  and  liis  dejjuty 
or  ropresoiitativo;  to  Daniel  .Me.M.  (Jrejij,'.  ITnitod  States  t'onsnl  at  l*ra{;ue, 
Austria,  ami  liis  deputy  or  represiMitat  ive :  to  S.  11.  M.  Byi'rs,  United  States 
Coii>ul  at  Zurieli,  Switzerland,  and  his  de])uty  or  representative ;  to  o.\am- 
ino  the  follo\viii<;-nauu'd  persons  under  oath  as  witnesses  herein,  viz.:  A. 
.Vuiliery.  and  the  person  or  ])ersons  coniposinf?  the  firm  of  A.  Ilirseli  &  Co., 
of  t  asscJ.  Germany;  S.  X.  WollV,  of  Neidheini.  luai-  Cassel,  aforesaid;  tlie 
person  or  persons  eomposinj;'  the  linn  of  Lut^icr  Biothers,  of  I'etersniitlile, 
near  Solinyen,  (.Jermany;  Carl  Auferniann.  of  Losenhaeli.  near  Lieih-nseheid. 
(lermany;  N'.  T.  Pospiehel,  of  W'iessenthal,  TJoheniia;  and  the  person  or 
persons  composing  tlie  tirm  of  Leopold  Czech  &  Co.,  of  llaida,  ]?olieniia; 
tlie  person  or  persons  eoniprisiny  the  firm  of  E.  ]vreinier  &  Co.,  lierlin, 
I'russia;  W.  Wa^'iier,  dr..  of  I'lattenherg,  Switzerland,  and  T.  L.  Lurmau, 
and  J.   W  .   Maes,  of   Iserlohn,  Germany. 

It  is  further  ordered  tliat  the  examination  above  provided  for  sliall  take 
place  during  the  months  of  July  and  August,  1874.  and  at  such  times 
within  said  months  as  is  hereinafter  designated. 

It  is  further  ordered  that  either  party  to  this  action  shall  have  liberty 
to  examine  not  only  the  witnes.ses  lierein  named,  but  any  other  witnesses 
that  either  ]iarty  may  desire  to  examine  at  the  aforesaid  places  of  Aix-la- 
Chapelle,  Frankfort-on-the-Main,  Berlin,  Leipzic,  Prague,  or  Zurich,  before 
either  of  the  persons  herein  authorized  to  take  testimony:  provided.  Jiow- 
ever.  that  the  names  of  said  witnesses  and  their  places  of  residence  siiall 
he  given  to  the  attorney  of  the  o])|)osite  side  in  New  York,  before  June  ti, 
1S74,  or  such  notice  be  given  in  I'airope  to  the  opposite  counsel  acting  there 
for  either  party  to  this  action,  in  either  of  the  aforesaid  places  of  Aix-la- 
Chapelle,  rrankfort-on-the-ilain,  ]3erlin,  ].,eipzic.  Prague,  or  Zuricli.  where 
such  other  witnes.ses  are  to  be  examined,  two  days  before  such  examination. 

It  is  further  ordered  that,  j)rioi-  to  Juno  0,  1874,  the  attorneys  for  the 
respective  parties  shall  give  notice  in  New  York,  each  to  the  other,  of  the 
names  and  European  addresses,  for  the  last  week  in  June,  1874,  of  the 
counsel  -for  the  respective  parties  who  are  to  take  testimony  under  this 
commission. 

It  is  further  ordered  that  the  examination  of  w  itnesses  shall  Ite  liad  at 
the  following  places,  in  the  following  order,  and  not  otherwi.se,  viz.:  Kirst, 
at  Aix-la-Chapelle,  next  at  Prankfort-on-tlie-Main.  next  at  Berlin,  next 
at  Leipzic,  next  at  Prague,  next  at  Zurieli;  tliat  four  weeks  shall  elapse 
between  tlie  examination  of  witnesses  at  Prague  and  Zurich:  that  the 
examination  shall  commence  at  Aix-la-Chapelle,  on  the  (ith  day  of  July, 
1874,  or  within  two  days  thereafter;  and  that  no  examination  shall  be 
had   of  witnesses   at   any    place   after    the   examination    lias    been    finished 
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at  tliat  place,  or  the  examination  of  witnef^ses  comiftenced  at  another 
place. 

It  is  further  ordered  that  the  cotmsel  for  the  plaintiff  sliall  have  with 
him  at  any  and  all  examinations  of  said  witnesses,  or  either  of  them,  all 
the  original  invoices  mentioned  in  the  declaration  herein,  or  copies  or 
duplicates  thereof,  and  which  are  in  the  possession  of  the  plaintiff,  and 
that  counsel  for  defendant  shall  have  full  and  free  inspection  thereof,  and 
liherty  to  take  copies  of  the  same 

It  is  further  ordered  that  all  directions  herein  contained  as  to  time, 
place,  order  and  manner  of  examination  of  said  witnesses  may  be  changed 
or  modified  by  the  written  con.sent  of  tlie  coun.sel  for  the  respective  parties 
in  Europe  or  in  Xew  York. 

It  is  further  ordered  that  the  examination  of  all  witnesses  under  this 
roiiimission  sliall  he  oral,  or  taken  by  question  and  answer,  in  the  usual 
manner  of  taking  oral  depositions,  by  (■xamination,  cross-examination,  and 
redirect  examination;  that  the  testimony  given  under  such  examination 
shall  l)e  reduced  to  writing,  signed  by  the  witnesses,  and  certified  by  the 
commissioners,  respectively,  and  by  them  transmitted  by  mail  to  the  clerk 
of  this  court  at  the  city  of  Xew  York,  uidess  otherwise  mutually  agreed 
ujion   l)y  said   counsel   for  both   ])arties. 

It  is  further  ordered  that  all  testimony  taken  under  the  commission 
provided  for  herein,  shall  be  taken  subject  to  all  legal  objections  at  the 
trial  of  this  action.  Sam.   Bl.vtchfoud. 

FORM  XXIX.— LETTERS  ROGATORY. 

United  States  of  America, 
Soutl>ern   District  of   Xew  York. 

The  /'resident  of  the  United  l^tatcs  of  America  to  the  President 
[Seal.]  of   the  Court   of  S.  Angilo  dci   Lomhardie   in   the  Kingdom   of 

Italy,  Greeting: 

W  hereas  a  certain  suit  is  pending  in  our  [District]  Court  for  the  South- 
ern District  of  Xew  York,  in  which  Giovanni  P.  Riva.  as  administrator 
of  the  estate  of  Angelo  di  Xicola,  deceased,  is  plaintiff,  and  the  Xew-  York 
Cential  and  Hudson  River  Railroad  Comjiany  is  defendant,  and  it  has 
lieen  suggested  to  us,  that  justice  cannot  completely  be  done  between  the 
said  parties,  without  the  testinu)ny  of  Grazia  di  \enturo,  Antonio  Torrello. 
and  .Maria  Michela  'I'orridlo.  all  of  w  liom  reside  at  Hagnoli  Ir])ino  witliin 
your    jui'isdiction. 

\\  (•  therefore  request  you  tiiat  in  furtherance  of  justice  you  will  b\ 
tlie  proper  and  usual  process  of  your  court,  cause  said  Grazia  Di  Veu- 
tuto.  Antonio  Torrello  and  Maria  Michela  lorrello  tt)  appear  before  you. 
or  SOUK-  cfimp<'tent  person  by  you  for  that  purpose  to  l)e  appointed  and 
autitori/ed,  at  a  preeihc  time  and  place  by  you  to  i)e  fixed,  then  and  tin  r  • 
to  mak<'  answer  on  tlieir  oaths  an<l  allli'mations  to  the  sevei'al  interrn'i  ! 
tori<-s  lierenntn  annexed:  aiid  that  you  uill  eanse  their  depositions  fo  \i  ■ 
eoinmitted  to  writing,  and  to  be  returned  t(»  us  under  co\er  addre.s.sed  to 
the  clerk  of  the  f  District  1  Court  o'f  the  rnitnd  States  for  the  Southern   Dis- 
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trict  of  Now  York,  at  th.>  lit.v  ol"  N.'u  ^..Ik.  uiul  Stalf  of  New  York,  in 
tlu'  I'nitod  Stntos  of  Aiii.-riiii.  .Iiilv  .loscil  and  scal.d  \\\'  lo-vtlu-r  willi 
tlu>iU<  pn-sonts.  ami  wo  .sliall  lu-  r.-a.ly  aiul  willin.ir  to  do  tli.-  san..'  for  you 
in  A  siiuilur  ias»'  wlioii  n"i|uiit'»l. 

W  itiu-ss.  lion.  Molvillf  W.  IuII.t.  Clii.'f  -lustico  of  tlu'  Su|.r.'iMc  rourt 
of  tlio  ruitod  Stat.'.s.  at  tlio  City  of  Now  York,  tlu-  24tli  day  of  Do.rnilMT, 
in  tlu-  yi-ar  of  ..ur  Lord  one  tluiusaiul  i-i^'ht  liuiidit-d  and   niiu-ty-onc. 

John  A.  Siiii;i,i>s,  Clerk.     11..  S.J 

l-OKM    \.\.\.      I'KTniON    KOI'v    SrHI'OKNA    Dll'KS    Tl-X  U.M     IN    AlU 

OF  nKi'osrnox  di:  bkmo  kssk. 

To  the  Honorahir  the  Jiidyvs  of  the  [District]   Court  of  the  Uvitnl  States 
for  the  Southern  Diatriet  of  S'cir  York: 
Thv  petition  of  respeetfully   sliows: 

I.  Your  petitioner  resides  in  the  liorough  of  Brooklyn,  City,  County  and 
State  (.tf  New  York.  On  or  about  ^lay  l'2tli,  WOo.  your  petitioner  duly 
tiled  in  the  |  District]  Court  of  tlie  I'nited  States  for  the  District  of  Massa- 
chusetts,  a    l>ill    in  eipiity   against and    -lolin    Doc.   wliich    latter 

name  is  fictitious,  who  were  transacting  business  as  .stock  brokers   in  the 

city   of   Bosotn   under   the   firm   name   of   .   &    Company.      Subsc- 

ijuently  your  petitioner  duly  amended  said  1)111  by  an  amendment  duly  filed 
in  said  coint  on  or  about  :\Iay  1.5.  1!)05.  Subsequently  your  petitioner 
further  anuMuled  said  bill  by  a  subsc<iuent  amciuhncnt  duly  liled  in  said 
court  on  or  about  June  ■).  11)05.  Issue  in  said  suit  was  duly  joined  on  or 
about  October  2,  11)05,  by  the  filing  by  your  petitioner  of  a  icplication  to 
an  answer  filed  to  said  l)ill  on  or  about  September  10,  1!)()5.  by  said  de- 
fenilant  .Tohn  A.  Cauldwell  in  the  jjlace  of  John  Doe,  joining  in  said  answer. 

II.  Amongst  the  issues  raised  l)y  said  pleadings  are  the  facts  concerning 
the  purchase  and  sale  of  certain  shares  of  stock  made,  and  some  that  are 
I  laifned  to  have  been  made  by  said  defendants  and  by  certain  firms  of  stock 
lirokers,  who  were  the  predecessors  of   said  defendants;    namely,  the   firm 

of  &  Company  and  the  firm  of  &  C;om])any;   both  of  which  said 

lirms  transacted  business  for  this  ])ctitioner  in  the  City.  County  and  State 
of  New  Y'ork. 

III.  The  shares  of  stock  and  other  corporate  securities  which  were  the 
property  of  your  petitioner,  and  which  were  held  by  said  preceding  firms, 
are  now  in  the  possession  of  the  defendants  herein,  who  claim  a  li(>n  upon 
the  same  because  of  an  alleged  indebtedness  by  your  petitioner  to  said 
preceding  firms. 

I\'.  Amongst  other  claims  made  by  said  defendants  in  said  suit,  they 
insist  that  they  are  entitled  to  a  lien  upon  said  cor]iorate  .securities  and 
.shares  of  stock,  because  they  aver  that  your  ])etitioner  was  indebted  to  the 

said  firm  of  &.  Company  in  the  sum  of  .$4,000,  for  a  purchase  alleged 

to  have  been  made  on  her  account  by  said  &  CompaViy  of  4l»i)  shares 

cf  stock,  in  an  alleged  mining  company  known  between  the  parties  as  Avino, 
the  exact  name  of  which  is  to  your  ])etitioner  uid<own,  at  the  price  of  ten 
(§10.00)    dollars  a  share. 
\.   Your  petitioner   is   informed,   believes  and   alleges:     That   no  shares 
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of  said  stock  were  ever  purchased   on  account  of  your  petitioner  by   said 

firm  of  i-  Company:   and  tliat  the  hooks  of  account,  contracts/ letter 

hooks,  stock  orders  and  other  papers  of  said  firm  of  &  Company  will 

sliow  that  the  sliares  of  said  Avino  stock,  the  alleged  purcliaso  price  of 
wliich  is  charged  against  your  petitioner  as  aforesaid,  were  at  the  date  of 
said    alleged   purchase,    tiie   property    of   said    firm    or   else    of   one    of   the 

members  thereof:    namely,  :   and   that  the  original  entries  concerning 

the  same  siiow  that  the  purcliase  price  of  said  stock  was  charged  again.st 
said  Clark  in  the  said  books  of  account:  and  that  the  purchase  price  of 
the  same  was  no  more  than  eight   ($8.00)   dollars  a  share. 

M.  If  tiie  books  of  account  and  other  papers  of  said  firm  were  kept  in 
accordance  with   the   usual   practice   of  stock   brokers   in  tlie  City  of   Xew 

York,  tliey  will  show  the  names  of  all  the  persons  from  whom  said  & 

Company  purchased  shares  of  said  Avino  .stock:  tlie  date  of  the  purchase, 
and  the  inirclia.se  price,  of  the  same.     Your  petitioner  has  been   informed' 

•j.v  .  a  former  member  of  said   firm  of &   Companv.  who  is  now 

somewhere  on  the  Continent  of  Europe,  to  your  petitioner  unknowi':  that 
said  stock  was  charged  on  the  books  of  said  firm  against  the  personal 
account  of  one  of  the  members  of  said  firm. 

\N.  The  said  defendants  further  claim  a  lien  upon  .said  stock  because 
of  the  alleged  purcliase  price  of  2.00(1  shares  of  preferred  and  2.(100  shares 
of  common  stock  of  the  Federal  Craphit.-  Company,  which  purchase  de- 
fendants claim  was  made  by  said  firm  :,f  Ceorge  E.  Armstrong  &  Companv 
on  belialf  of  your  petitioner.  Your  petitioner  is  informed  and  believes  ami 
alleged:  That  the  .said  shares  Of  stock  in  said  Graphite  Companv  were 
never  purcha.se.l  by  .said  C.eorge  E.  Armstrong  &  Companv.  on  beiialf  of 
yoT.r  petitioner.  At  the  time  when  the  first  charge  for  .said  alleged  i)ur- 
cliase  was  made,  the  certificates  for  the  same:  which  were  subsequently 
offered  to  your  petitioner  and  refu.sed  by  her  wen^   in  the  name  of  the  said 

firm  of  &  Company;  and  were  as  your  petitioner  is  informed  and  be- 

l.eves.  the  property  of  the  said  firm  or  else  the  i>ropertv  of  one  or  more 
Tuembers  of  the  same. 

VIII.  ^our    petitioner    is    informed    and    believes:      That    the    liooks    of 

account  of  said  firm  of  &  Company  an.l  the  contracts,   letter   books, 

stock  orders  and  other  papers  of  the  same,  will  show  that  no  such  pur- 
chase of  stock  was  made  by  such  (inn.  n(,r  by  any  member  of  the  same 
on  behalf  of  your  petitioner  at  any  tin....  If  the  books  of  account  an.! 
other  papers  of  .said  firm  were  kept  in  acc.u-.Iance  with  the  usual  practice 
of  stock  I,rokers  in  the  City  of  Xew  \<,vk.  they  will  show  the  names  of 
all  the  persons  fr.mi  whom  .said  firm  ever  punliased  shares  of  stock  in  the 
l-'ederal  (iraphite  Company:  the  ,lat.-  of  .sai.l  pur.ha.se  and  the  purchase 
price  of  the  same. 

IX.  Th..  said  defendants  further  in  the  account,  which  they  have  pre- 
sented to  your  petitioner  and  upon  which,  th.y  .hiim  the  nllege.l  balance 
exists,  for  which  tlie  said  lien  upon  said  shares  of  st...k  is  .laime.l  by  them 
in  tlieir  .said  answer,  credit  your  petiticmer  with  the  sum  of  four  thousan.l 
nine  humlred  sixty-eight  (.i;4,flfi8.00)  d<.llars  only  as  the  proceeds  of  1  00(1 
shares  of  stock  in  the  Boston  Consolidated  Cr.j.l  Mining  Companv  which 
Stock  was  in  the  possession  of  said  George  E.  Armstrong  &  Company:   and 
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wrt*  the  pro|M>rty  of  your  lu'titioiin  |.n..r  to  llio  lu.uUli  ..f  Ai.ril,  1000: 
and  whU-h  thoy  Vl.iiin' to  l.avo  sol.l  in  tli.-  month  of  A|.iil  on  said  trrnis; 
hut  tlu'  -s«ia  tiVm  uu.l  tlio  .IflVn.liiiits  luno  icl'iis.-d  to  disclose  to  yonr  i>r- 
titium-r  tlio  mum-s  of  tlu-  puivluisois  of  siii.l  sluuvs;  althouj-li  the  iisual 
jirnotiw  of  the  stock  oxohnnju's.  and  of  stoikl.rokiMs  in  the  City  of  Now 
York  «iml  olsowhi-rc  MMHiiivs  suili  a  disi-losurc  And  your  iictitioncr  aliff>i'S 
ttml  rluirjii's  upon  infoiinat  ii>n  an.l  lu-lirf:  I'liut  >aid  alh-vd  sale  was 
lu-titious  and  was  n.-vor  mad.-.  Tlu'  >aid  sliaifs  of  tiir  I'.oston  Cons..lidat.'d 
Cold  Mining  Company  ar<-  now  wortii  nmcli  more  than  tlio  said  alh-;;od 
puivhaso  prio»>  of  th»«  sanio. 

\.   Your    potitioiior    has   wiitton    ^ovi'iai    h'ttors    to   said    linn    of    & 

Company:  and  to  >aid  linn  of &  Company  oonoorninj;  tlioir  transac- 
tions with  your  jiotitionor;  all  of  whioh  aro  inatorial  as.ovidonoo  in  sup- 
port of  tho  ca-so  of  your  potitionor  aliovo  dosorilu'd  hut  of  somo  of  whioh 
no  copies  were  kept  by  your  potitionor.     Auiuiifist  other  such   lottors  is  a 

letter  hy  your  |>etitioner  addressed  to .  a  niomber  of  said  lirni  of 

Comi'any'(hit.'d  Au.Ljust  "itith.  IS'.Ct.  A  letter  by  your  petitioner  to  A.  M. 
llnllenbery,  a  nu>nil)or  of  said  tirui  of  George  E.  Armstrong  &  Company. 
dated  on  or  about  A\igust  8th,  1!>02;  certain  stateme'.its  of  aooount.  A 
letter  by  your  petitioner  to  said  of  said  firm  of  «S:  Company  writ- 
ten on  or  about  May  24th.  1!)04. 

'I'he  letter  Itooks  of  said   firms  contain  oo|)ios  of  letters  written  to  your 
jM'titioner    by    dilVoront    mmiljors    and    by    difi'erent    agents    of    said    Ijrms 

of  &   Company   and   &  Company,   at  diflferent  times   while   said 

firnis  transacted  business. 

XI.  Your  petitioner  is  informed  and  believes:      That  all  of  the  books  of 
account.   pa|)erfi,   letter   books,   contracts   and   correspondence   of   the   said 

tirms  of &  Company,  and  of &  Company  are  now  in  the  possession 

of  &  Company,  stockbrokers   in  the  City  of  New  Y'ork,  the  members 

of  which  are , and  said . 

XII.  After  the  dissolution  of  the  firm  of &  Company,  on  or 

al»out  January  14th.  1!)03,  your  petitioner  saw  some  of  the  books  of  ac- 
count of  said  firm   in  the  possession  of  the  firm  of &  Company 

at  Numlior  44  Broadway,  in  the  City  and  County  of  New  York.     Mr.  

of  .said  firm  was  manager  of &  Company  at  the  time  of  its 

dis.solution.     James  of  said  firm  was  formerly  a  member  of  the  firm 

of «fc  Company.     The  petitioner  was  told  by  the  defendant  Schir- 

mer  on  or  about  January  14tli.  1004;   that  the  said   firm  of & 

Company  had  taken  over  the  accounts  of  the  former  tirms  of & 

Cumpany  and  of &  Company.     Your  petitioner  has  received  at 

different  times,  what  purported  to  be  statements  of  her  account  with  

&  Company,  which  were  restatements  of  the  accounts  previously  fur- 

ni.shed  to  me  by  &  Company,  with  some  of  the  items  charged  against 

her  by  ,  &  Company,   tlio  correctness  of  which,  .she   has  disputed 

as  above  set  forth.     It  is  admitted  in  the  answer  of  defendants  lioroin  that 

on  or  about  September  30th,  1899,  the  said  firm  of , Company  was 

dissolved;  and  tiiat  the  business  of  said  firm  was  continued  under  the  name 

of  <Sc   Company.      Your   petitioner   never   received  any  notice  of 

the  dissolutioti  of  tin-  firm  of &  Company;   but  since  some  time 
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in  A])ii].   1001,  she  received  notices,  wiiith  ooiitained  the  j)rinted  name  of 

&   Company  with   a   red   line   marked  tliere-through;    and   with 

the  name  of &  Company  written  above  the  same,  wliich  notices 

referred  to  her  account  with  said  linn  <if  &   Company.     On  or 

about   September  2nd,   1902,  your   ixtitidiur   received   a   notice  to  tlie   fol- 
lowing effect: 

■"44  Broadway. 

■'The  firm  of &   Company   haviuj:  been  dissolved  by  the  death 

of  Mr.  George  E.  — ■ — ,  the  business  will  l)e  continued  at  the  above  address 

by  the  undersigned  under  the  firm  of &  Company. 

(Signed) 


Member  X.  Y.  Stock  Exchange. 
.   Special. 

"New  York.  September  2,  1902." 

XIII.     rjjon  information  and  belief:      That  the  said  firm  of & 

Company  and  the  defendants  to  this  suit  in  ecpiity  have  had  considerable 
coiresixmdence  and  exchanged  letters  concerning  the  account  of  your 
})etitioner  with  said  him  of &  {'ouipany  an<l &  Com- 
pany, and  concerning  the  claim  made  against  the  .securities  of  your  ])e- 
titioner.  which  were  formerly  in  the  jjossession  of  said  thins  and  which 
are  now  in  the  possession  of  the  defendants  to  said  bill  in  equity:  that  all 

letters  upon  said   subject   received   by   said' — —  &    Company   are    in 

their  posses.sion ;  aiul  that  all  letters  written  by  said &  Company. 

and  by  any  member  thereof  to  said  defendants;  and  all  such  written  to 
any  one  of  said  defendants,  were  co])ied.  and  copies  of  the  same  preserved 
by  said —  &■  Company  in  their  letter  books,  and  on  the  correspon- 
dence tiles  of  the  said  firm.  All  such  letters,  and  copies  are  material  to 
the  issues  raised  by  said  bill,  answer  and  rej)lication.     Your  petitioner  has 

also  written  one  or  more  letters  to  said &  Company  concerning 

said  securities;  which  letters  are  material  evidence  in  support  of  the  plain- 
tiff u|)on  the  issues  in  the  above  described  suit  in  e(]nity.  one  of  whch 
lettei-s  was  dated  on   or  about  September  2nd.   1902. 

Xl\'.    I  lie    said    lirni    of &•   Company    is   composed    of    Charles 

.  (iardiner and  James  :  all  of  whom  transact  business  under 

said  firm  name  at  ninnber  44  Broadway,  in  tlie  Borough  of  >ranluittan. 
City.  County  and  State  of  Xew  York:  and  all  of  whom,  as  your  petitioner 
iiclicves.  live  in  said  City.  County  ami  State  of  N'cw  ^'()^k :  and  all  nf 
them  ii'side  moi'e  than  10(t  niiles  from  the  City  of  Hostt>n.  in  the  State  of 
Massachusetts,  which   is  the  ])lace  of  ti'ial   of  the  sai^l  suit   in  equity. 

XV.  The  said  hooks  of  account,  papers,  letter  books,  contracts  and  coi- 

respomlence  of  the  said    firms  of  &    (cuiiiiaiiy   and   of  — —  

iV  Cdnqtany  ai'e  nuiterial  to  the  issues  raised  by  the  said  l)ill.  answer 
and    re|)lication     in    said    suit    in    e(iuity.       Voui'    petitioner    l)eliev('s    tliat 

th<'    testimony   of    the    said    .   and    is    niatoial    to   tlic   said 

issues;  and  she  wishes  to  take  the  ti-stimony  of  said  ,  and  

(Ir  henc  esse,  in  accordance  with  tiie  IJcvisi'd  Statutes  of  the  T"'nitod 
States. 


I'TOO 


AIM'KM'IX. 


\V1  On  October  7th,  li><>r>,  'i  >'"ti^''  ^""  ^^''i'!'  '^  ^'^'r^  ''^  '""'■^"^"'  lumr^M 
umrk.Hl  A  was  .lopo^^itod.  postaj..-  i-n-paUl  l.y  n-istiMv.l  u.ail.  tlu^  iv-istia- 
lion  IW  U.ini:  pai.l,  in  tl.o  U.-m-nil  IW  OllW.  in  th-  ll.nou-l,  m  Man- 
liHttan.  City,  Count^  a.ul  Sta,.-  ..f  N.w  York.  l..v  .hu.u-s  A.  hnu.nv.  a 
Clerk  in  the  olVu-e  of  niv  attoni.-v.  lIog.T  l-osU-r,  n.  a  sv.xU-d  i-nM-\o\,r.  a.l- 
.Irrssnl  to  .lohn  Stiles.  Ks.,..  atlunu'v  at  law,  1.".  Milk  Stivrt.  I'-cston. 
Ma»avhusetts.  Sai.l  Stiles  has  appeared  as  soliritur  l..i-  tl.e  .l.^LMnhuits 
ill  the  above  entitled  suit  in  equity;  and  said  notice  has  Ix-cn  .inly  s.iv.ul 
upon  sai.l  sidieitor.  and  has  la-en  duly  received  by  him. 

\\11F.IM:K0UK.    your    petitioner    prays    that    a    siibpociia    dinrs    t<'ciiiii 

issue  direetlv    to  the  said , and .  .lireetin- 

thcni  and  eaeh  of  theni  to  produce  before  John  A.  Stiles,  Notary  Public. 
at  the  Pustollice.  on  Novcnib.T  1(>.  I'M*."),  at  o'clock  in  the  afternoon  of 

that  day. 

(1)  AH  hooks  of  account,  letter  Ixmks,  letters  and  papers,  including 
orders  for  the  purchase,  ami  orders  for  the  sale,  of  stock,  which  were  for- 

nuM-ly   the   property   of   the    lirni   of &   Company,   and   all    such 

which  were  formerly  in  the  possession  of  said &  Company,  and 

all  such  which  were  formerly  in  the  possession  of  any  meml)er  of  said 
linn;  which  contain  any  entry  in  relation  to  any  transaction  l)ctwceu 
\\^^.^.  and  said  tirm  and  all  such  which  contain  any  entry  in  rela- 
tion to  any  transaction  between  Alice and  any  meml)cr  of  said  lirni; 

and  all  such  which  contain  any  writing  in  relation  to  any  such  transaction. 

rl)  All  books,  better  l)0(iks,  letters  and  papers  including  orders  for  the 
purchase,  and  orders  for  the  sale,  of  stock,  formerly   in  the  possession  of 

^  4,  Company,  which   contain  any   entry    in  relation  to  any   sale 

to  Alice  of  any  shares  of  stock   in  any  corporation  having  a  name 

containing  the  word  Avino  or  any  similar  word  as  a  part  thereof;  and  all 
such  which  contain  any  entry  concerning  an  alleged  purchase  on  her  ac- 
count of  any  such  shares  of  stock. 

(3)  All  letters  by  Alice  to  the  said  firm  of  ,  &  Company  ; 

and  all  letters  by  Alice  to  any  member  of  said  firm  of  ,  & 

Company,  including  amongst  others,  the  letters  by  said  Alice  respec- 
tively addressed  to ,  dated  on  or  about  August  30th,  18!)8:   to 

,  &,  Company,  dated  on  or  about  August  ^Gth,  1800,  and  to  

,  dated  some  time  shortly  before  June  21st,  1904. 

(4)  All  letter  books  formerly    in   the   possession  of   said  ,   & 

Company,  which  contain  copies  of  any  letters  written  by  any  member  of 
3ai<l  firm,  and  of  all  such  which  contain  letters  written  by  any  agent  of 
said  tirm  to  said  Alice  . 

(5)  All  books  of  account,  letter  books,  letters  and  papers;  including 
orders  for  the  purchase,  and  orders  for  the  sale,  of  stock,  formerly  in  the 
possession  of  ,  &  Company;  and  all  such  formerly  in  the  pos- 
session of  any   member  of  said  firm,  which  contain  entries;    and   all   such 

which  contain  writings  in  relation  to  any  purchase  by  said  , & 

Company,  and  by  any  member  thereof  of  any  shares  of  stock  of  any  such 
mining  company;   all  such  which  contain  any  charge  against  any  member 

of  said  firm  of ,  &  Company,  in  connection  with  any  purchase  of 

anv  shares  of  such  stock. 
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(6)  All  books  of  account,  letter  book.s.  letters  and  papers,  including 
orders  for  the  purchase,  and  orders  for  the  sale  of  stock,  whicli  were  for- 
merly  the  property   of   the   liriu  of &   Company;    and   all   such 

whicli  were  formerly  in  the  possession  of  said &  Company;  and 

ail  sucii  which  were  formerly  in  tlie  possession  of  any  member  of  said  lirni. 

wiiich  contain  any  entry  in  relation  to  any  transaction  between  Alice  

and  said  firm;    and  all  such  which   contain  any  entry   in  relation   to  any 

transaction   between    Alice   ,    and   any    member   of   said   firm;    and   all 

such  wliich  contain  any  writing  in  relation  to  any  such  transaction. 

{(7)  All  books,  letter  books,  letters  and  papers,  including  orders  for 
the  purchase,  and  Orders  for  the  sale,  of  stock,  formerly  in  the  possession 

of &   Company,    whicli    contain    any   entry    in   relation    to   any 

sale  to  Alice  of  any  shares  of  stock  in  the  Federal  Graphite  Company ; 

and  of  any  shares  of  stock  in  any  corporation  having  a  name  containing 
tlie  word  Graphite  or  any  similar  word  as  a  part  of  such  name;  and  all 
such  which  contain  any  entry  concerning  an  alleged  purchase  on  her  ac- 
count of  any  sucii   sliares  of  stock. 

(8)   All  letters  by  Alice  to  said  firm  of  — &  Company;  and 

all    betters  by  Alice  to  any  member  of  said   firm,    including  amongst 

otiiers,  a  letter  by  Alice  to &  Company,  dated  on  or  about 

.Marcli  7th,  ]nOO;   a  letter  l)y  Alice  to .  dated  on  or  about 

August    8th,    l!t02. 

(0)     All    letter   books   formerly    in   the   possession   of   .said   & 

Company,  which  contain  co])ies  of  any  letters  written  by  any  member  of 
.said  firm;  and  all  such  which  contain  letters  written  by  any  agent  of  said 
.firm   to  said   Alice . 

(10)  All   books   of  account,   letters,   letter   books   and   papers,   formerly 

in  the   possession    of  ■ &   Company,   which   contain   any  entry    in 

relation  to  any  sale  on  account  of  Alice  ,   of  any  shares  of  stock    in 

any  corporation  known  by  the  name  of  tlie  Boston  Consolidated  Mining 
Company;   and  all  such,  wliidi  contain  any  entry  in  relation  to  any  sale 

on   account  of  said  Alice of  any  shares  of  stock   in  any  corporation 

with  any  similar  name,  including  all  such,  which  contain  any  entry  of 
the  luune  of  the  purchaser  of  the  same. 

(11)  All  letters  written  to &  Company,  and  all  letters  written 

to   any    member   of   said    firm    by   Alice   ,    including  that  dated   on   or 

about  September  2nd.   1002,   written  to &   Company,  ,  

&   Company;    ami    all    letters   \\ritten   to &   Company    by 


and    all    letters   to &   Company   by ;    and    all 

letters  Avritten  to  any  member  of  said   firm  of &  Company   by 

any  of  said  persons,  and  by  any  of  their  agents,  and  by  any  of  the  agents 

of   any   (if    tli.'in.    wliiili    iin'iit  ion.   and   all    such    which    refer   to   Alice  ; 

and  ail  sucli  wiiieii  refer  to  tlie  said  Federal  Graphite  Company;  and 
all  such  which  refer  to  the  .said  Boston  Consolidated  Mining  Company: 
and  all  such  which  refer  to  the  .said  Avino  INIining  Company;  and  all 
huch  which   refer  to  any  company  widi  any   name  similar  to  such   names. 

(12)    All    letters  written   to &    Company   by ,   which 

in   any   manner   refer  to   Alice ;    and  all   such,   which   in  any   manner 

refer  to  snul   .\\\un   .Mining  Company;   and  all  such  which   in  anv  manner 
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rt'fer  to  tlio  Ft-doral  Ciiipliit.'  CoiniKiny  :  aii.l  all  smli  ^vliidi  in  any  matmcr 
TfU'T  to  tlu'  Boston  I'l.nsoliilatfil  Miiiiiii,'  C'oiM|>aii_v :  and  all  sti.li.  wliicli 
refer  to  nny  i-oin|ian\   witli   any   name  >iniilar  (o  llic  nani<'f>  «>f  any   ul"  saiil 

tlinv   loiupaiiit's. 

(13)  All  letters  written  to vV:  Cninpany.  and  all  hdtcrs  writ- 
ten to  any  menilier  of  saiil   lirni  by   Aliee . 

(1-1)  All  liiioks  of  aeconnt,  letter  hooks,  letters  and  iiajiers.  includin;: 
orders  for  tlte  pnreliase.  an<l   orders   for  tl.c  sale   of  sttxk.   fornirrly    in   the 

possession   of   said    :    and    all    such    formerly    in    the    possession    of   any 

nienilier  of   said    lirni,   wiiieli    I'ontain   entries:    and    all    such    whi(di    contain 

writings    in    relation    to    any    purchase    by    said    .    and    liy    any    inem- 

bor  of  said  tirni  of  any  shares  of  stock  of  any  such  nrniin,tr  coiniiany, 
nil    sueli    which    contain    any    charj;e    against    any    member    of    said     linn 

l,y    j.j,i,l    in    eonnection    with    any    purchase    of    any    shares    of    such 

stock. 


And  your  petitioner  will  pray,  etc. 


"Alice 
HoiJF.K    I-"os'ri:i{. 
Petitioner's    Attorney, 
35   Wall   Street, 
New  York. 


State  of  New  York,  "] 

County  of  New  York,  tss. 

Southern    District    of    New    Vork.j 


Alice  ,  being  duly  sworn,  deposes  and  says:     The  foregoing  petition 

is  true  to  my  own  knowledge,  except  as  to  the  matters  therein  stated  to 
l>e  alleged  upon  information  and  belief:  and  as  to  those  matters,  I  believe 
the  same  to  be  true. 

'•Alice  .» 

Sworn  to  before  me  this  31st  day  of  October,  IflOS. 

•B.     B.     HiGGINS," 

Notary  Public, 

N.  Y.  Co. 

FORM  XXXL— MASTER'S  \VARRANT  OR  SUMMONS. 

[Districti    Court   of   the   United  States  for   tlie  Southern  District  of 

Xew  York. 
John    Doe.    Plaintiff.       ] 

against  I  In  Ecjuity. 

Richard    Roe.    Defendant.   J 

In  pni.--naiicc  of  the  authority  contained  in  a  decretal  ordei'  made  in  this 
cause  by  the  Honorable  ^^'illiam  d.  Wallace.  C'iroiit  Judge,  and  the  Hon- 
orable Nathaniel  Shiunian.  District  Judge,  at  a  stated  term  of  this  court 
held  at  the  United  States  Court  House  in  the  City  of  New  \'ork  on  the 
"»tli  day  of  July,  A.  D.  1888,  I,  Benjamin  Smith,  one  of  the  masters  of  said 
court,  do  hereby  simmion  you,  John  Doe,  com])lainant.  and  llichard  Roe, 
defendant,    to   appear    before   me,   the   said    Benjamin    Smith,   at    my   oflice 
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at  Xo.  206  Broadway,  in  tlie  City  and  County  of  New  York  in  tlie  South- 
ern District  of  New  York,  on  tlie  fourtli  day  of  January,  A.  D.  18S9,  at 
two  o'clofk  in  the  afternoon,  to  attend  a  hearing  before  me,  tlie  said  master, 
of  tlie  matters  in  reference  in  tlie  said  cause  to  be  had  by  virtue  of  the 
decretal  order  aforesaid.     And  hereof  fail   not  at  your  peril. 

Benjamin  Smith,  Master. 

Dated  the  -iStli  day  of  December,  ISSS. 

i'ndericriting:     To  take  the  account  in  the  suit. 

Bexjamix  Smith,  Master. 
To  .ToHX   Doi.  and  Hichabd  Roe. 


FORM    XXXI  I.— PIASTER'S    \VARRAXT    OR    SU-M.MOXS    IX    PATENT 

CASE. 

[From  record  in  101  Fed.  126,  41  C.  C.  A.  250.  Tis  is  the  usual  form  in 
the  Second  Circuit.  In  Beckwith  v.  Malleable  Iron  Range  Co.,  195  Fed  291. 
D.  C.  E.  D.  \\'isc..  Judge  Sanborn  quashed  such  a  summons  because  he  held 
that  Eq.  Rule  79  of  1842.  now  Eq.  Rule  ((3,  did  not  iipply  to  such  an  ac- 
counting. The  Circuit  Court  of  Appeals  for  the  Seventh  Circuit  subsecjiient- 
ly  granted  a  mandamus  directing  the  court  below  to  require  the  defendant 
to  account  under  Eq.  Rule  79,  without  passing  upon  the  question  whether 
the  summons  was  too  broad.  lie  Beckwith  C.  C.  A.  20;5  Fed.  45,  S.  C.  C.  C. 
A.  201   Fed.  518.] 

United  Slates   \_District'\   Court,  District  of  Connecticut. 

Harriot  11.   Wales         "] 

IS.  CXo.  365.  in  Equity. 

The  VVateriu  i;y  Mfg.  Co.   J 

To  the  Watcrliury  .Manutacturing  Company,  defendant,  and  to  Augustus 
S.  Chase,  Henry  S.  Chase  and  Richard  J.  Asbworth.  being  ollicers  and 
agents  of  said   defendant: 

The  undersigned  iiaving  been  appointed  master  pro  liac  rice  for  stating 
the  account  authorized  by  the  interlocutory  decicc  herein,  you  are  reipiircd 
and  directed  to  be  and  appear  before  me  at  the  ollice  of  C.  W.  Gillette,  Es(i., 
in  Waterbury.  on  the  first  day  of  July,  A.  D.  1894,  at  10  o'clock  in  the  fore- 
noon, then  anil  tiiere  to  render  to  me  upon  the  oath  or  oaths  of  such  one 
or  more  of  you.  or  of  the  conlideiitial  agents  of  said  defendant  as  siiall 
have  the  most  certain  and  full  kiidwledge  of  the  same,  a  statement  in 
writing  of  the  lever  buckles  and  pi'iuil  iiolders  with  lever  buckles  attached, 
which  contain  or  embody  in  any  nianiier  the  device  described  and  claimccl 
in  <-l!iiMi.->  1,  2  and  3.  of  tin-  letters  patent  of  the  United  States,  numbered 
172.527.  granted  ami  issued  January  18.  1876.  to  Sigourney  Wales  ami 
Nathaniel  11.  i'uiiiess.  \\hicli  has  been  made,  sold  or  ii>ed  by  you,  or  any 
of  you,  siiici'  .June  4,  1881.  with  tlic  naiues  oi  all  the  parties  to  whom  you 
have  sold  the  same,  the.  dates  of  the  sales  and  the  price  received  therefor. 
and  the  gains  and  prolits  nnide  by  you  or  any  of  you  thereon. 

.\nd   vou   will   have  there  with   vou    in  court  all   tlie  books  and  vouchers 


•2~0-[  ai"im;m>ix, 

ill  voiir  possession,  on  uhi>li  all  tlic  Mii.l  .lata  wiro  oii-:iiuilly  onterod, 
tiijU'tluT  with  all  hooks  ami  vomluTs  in  your  possession  wliieli  show  the 
eost  of  Inhor  and  materials  useil  in  makiii}-  sueli  lever  huekles.  espeeially 
all  dav  hooks,  journals.  ledLrers,  order  books-  blotters  and  eash  books  used 
hy  defendant  sinee  .lanuary  IS.  ISSl. 
Dated  at  Hartford,  duly  -ll,  iS!ti. 

E.    K.   -Makvin. 

Master  /nil   liar    rice. 
Waterbury.  July  liS.  18!)4. 

Service  aeeepted  t't-t»-  I--   Ikkhy. 

Defendant's  Attorney. 
Wat.'rbury.  duly  :il.  1S04. 
It    is   ordered    that   the   defendant's    statement    presented    to-day    be    ex- 
tended so  as  to  show  the  lever  buckles  of  each   variety   in  each  and  every 
vear  of  the  period  covered  by  the  accounting. 

E.  E.  -Makvin. 

Master  /</o  ]iac  vice. 

1-ORM    XXXIIL— NOTICE    ACCOMPANYING    DRAFT    OF    MASTER'S 

REPORT. 

[District]  Court  of  the  United  States  for  the  Southern  District  of 

New  York. 

John  Doe,  Complainant, 

agaiytst 
Uu'HAKD  ROK,  Defendant. 
In    Kcpiity. 

SiKS:  You  are  hereby  notified  that  I  liave  prepared  tlie  draft  of  my 
report  upon  the  matters  referred  to  me  as  master,  by  the  interlocutory 
decree  herein  dated  the  30th  day  of  November,  1887,  and  that  a  copy  of 
such  draft  report  accompanies  and  is  annexed  to  this  notice  and  is  here- 
with served  upon  you:  you  are  also  hereby  notified  that  1  shall  sign  and 
file  said  draft  report  as  my  report  herein,  unless  alterations  are  made 
by  me  therein,  upon  suggestions  of  counsel  for  either  jiarty  hereto,  and 
that  I  appoint  the  26th  day  of  February,  1889,  at  my  office.  Room  3,  No. 
10  Wall  Street,  in  the  City  and  County  of  New  York,  at  11  o'clock  in  the 
forenoon  of  said  day,  for  counsel  for  either  party  hereto  to  present  to  me 
any  suggestions  of  amendments  to  or  alterations  of  said  draft  report,  and 
to  file  with  me  written  objections  of  exceptions  thereto,  if  any  they  have 
to  the  same. 

Yours,  &c.,  Benjamin  Smith,  Master. 

Dated  New  York,  February  21,  1889. 
To  ^fESsjts.  Brown  &   P.r.ACK,  Complainant's  Scilicitors, 

1  Broadway;  and 
Robert  Jones,  Defendant's  Solicitor, 

111  Broadway,  New  York  City. 
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FORM  XXXIV.— ACCOUNT  OF  IXFRIXGEMENTS  OF  PATENT. 

[From  record  in  41  C.  C.  A.  2:)(»,   101   Fed.  126.] 

United  States   [District]    Court,  of  Connecticut. 

H.VRRiOT  II.  Wales         ^ 

vs.  }>Xo.  ."Jt;.").     In  Equity. 

The  Watkkbuky  Mfo.  Co.    I 

Pursuant  to  tlio  interlocutory  decree  herein,  and  the  order  of  the  master 
requirinj.'  a  statement  in  writin<>  of  the  lever  buckles  and  pencil  holders 
with  lever  buckles  attached,  containing-  or  cinliodying  in  any  manner  the 
device  described  and  claimed  in  claims  1.  2  and  ;{  of  letters  patent  of  the 
I'nited  States,  nunibcrcd  172,527,  dated  January  13,  1870. 

Schedule  "A,"  licreto  annexed  and  made  a  part  of  this  return,  contains 
all  sales  made  or  buckles  specified  in  claims  1.  2  and  3  of  said  patent,  from 
.Tunc  14,  1881,  to  .lanuary  IS.  1S()3.  togetlicr  witli  tlic  names  of  the  persons 
to  wiiom  they  were  sold,  tlie  date  when  sold  and  the  prices  obtained  therefor. 

Schedule  'T>"  contains  a  statement  of  the  cost  of  each  of  the  several 
kinds  of  biickles  embraced   in  scliedule  "A."' 

Schedule  "C"  contains  a  statement  of  tlie  cost  of  tlie  buckle  and  pencil 
lioider  combined. 

Scliedule  -D"  contains  a  statcnu'ut  of  the  cost  of  the  buckh"  and  button 
comliined. 

Schedule  "E"  contains^a  statement  of  tlie  Jiumbcr  of  each  of  the  several 
buckles  sold,  the  y)rice  received  therefor,  tiu'  cost  tliereof  deducted,  showing 
the  net  profit  or  gain  derived  from  tlie  sales  of  such   lever  buckles. 

Schedule  "F'"  contains  a  statement  of  the  number  of  buckles  combined 
with  the  pencil  holder  that  wer(>  sold,  the  piice  received  therefor,  the  cost 
tliereof  deducted,  showing  the  net  gain  or  profit  thereof  derived  from  the 
sale  of  the  combined  buckle  and  pencil  holder  which  last  schedule  is  tiled 
under  protest,  under  the  assumption  tliat  said  iiriuii  hohlc)-  wa>  not  a 
patented  aitiilc.  and  not  within  claims  1.  2  and  3  of  said  patent,  and  that 
the  buckle,  and  the  buckle  aloiu'.  should  only   be  accounted   for. 

It  will  be  borne  in  mind  that  the  sales  made  to  E.  Faber.  as  shown  in 
schedule  "A."  are  the  same  buckles  that  were  used  in  connection  with  the 
pencil  holder,  and  are  included  in  the  statements  shown  in  schedule  "F." 

All  of  which   is  respectfully  submitted. 

Waterbury.  Nov.  17.   18!t4. 

Ff)R.M  WW.-  <)i;i)i:h  appoixti.\(;  ukfkkkk  to  •n;^  .action  at 

COMMON  TAW. 

At  the  April  Term  of  the  I'nited  States  [District]  (  ourt  for  the  Southern 
District  of   New    York,    held    in   -New    'Sork   City,  at  the  Post   Ollicc.   on 
April  24,  18n8>    Present:     IIo.v  William  J.  Wallace,  Circuit  Judge. 
Fed.  Prac.  Vol.  III.— 170. 


JTOO 


AriM;M>i-\. 


A\i>i;r\\     r>Ki>\vN.    riaiiililT, 

mill  I  list 

V\\y  Ni:\v   1  ohk,  I.akk  Mku:  ami  W  i.miun 

K.MI.KO.VK  (.  l>Ml■A^^.   1)(  ffiuhiiit. 

l)n  rojuliii-,'  iiiul  tiling  tlif  ;imi.'\ril  si  i|ml;il  imi,  it  is 

Onlert'd  tliat  tlic  above  .'iit  it  Ic.l  a. lion  l,c  n  ri'irnlto  flainilfon  Colo,  Esq., 
as  solo  refeiHx*.  to  hfin-  and  tlfteriuiiu'  all  the  issues  tliereof,  ami  (liat  jiul;;- 
meiit.  may  Cu-  entereil  ii|i.iii  liis  report  as  siich  referee  witli  tlie  same  force 
!Uul  ellVet  as  upon  a  luaiiii-:  ami  deeisioii  of  tlie  couit.  ^ 

Aihl  it  is  turtlier  ordered  that  the  >aid  referee  shall  make  special  lind- 
iiijjs  of  faet  liorein.  and  tliat  said  lindiujis  when  adopted  h.v  the  court  shall 
liavo  the  same  force  ami  etVect  as  ami  shall  he  deeim-d  lludiiiiis  of  the  court. 

It  is  further  ordered  that  this  action  and  the  issues  therein  may  be 
tried  and  determined  by  the  court  without   the  intervention  of  a  jury. 

It  is  further  ordered  that  judyiiieut  shall  not  lie  entered  iierein  until  after 
ten  days'  notice  of  the  liliiijj;  of  the  r(>i)ort  of  the  referee,  and  of  the  judg- 
ment proposed  to  he  eiiteit'd  thereon. 

It  is  further  ordered  tiiat  the  referee's  fees  be  taxed  as  costs  herein. 

(Signed)  Wm.  J.  VV.\rxACE. 

(A  copy.) 

fSE.\L]  Timothy  Griffith,  Clerk. 

i'ou.m  xxx\a.— stipulation  for  eeference  of  action  at 

•    com:\ion  law. 

Lnitvd  .States  [District]  Court  for  the  Southern  District  of  New  York. 

Andricw    Rkown.   PlaintilT. 

a  (Id  i  list 

The  Xew  )  okk.  Lakk  EhU';  and  Wkstkrn 

Railroad  Company,  Defendant. 

I  is  hereby  stipulated  and  agreed  that  the  above  entitled  action  be 
referred  to  Hamilton  Cole,  Esq.,  as  sole  referee,  to  hear  and  determine 
all  the  issues  thereof,  and  that  judgment  may  ])e  entered  upon  his  report 
as  sucli  referee,  with  the  same  force  and  effect  as  upon  a  iiearing  and  de- 
cision of  the  court.  And  it  is  further  stipulated  and  agreed  that  tlie  said 
referee  shall  make  special  findings  of  fact  herein,  and  that  said  findings 
when  adojtted  ijy  the  court  shall  have  the  same  force  and  ellect  as  and  shall 
be  dcenu'il  findings  of  the  court.  It  is  further  stipulated  ami  agreed  by  and 
between  tiie  parties  hereto,  that  this  action  and  the  issues  therein  may  be 
tried  and  determined  by  the  court  without  the  intervention  of  a  jury,  and 
a  jury  is  hereby  waived.  It  is  further  stipulated  and  agreed  that  judg- 
ment shall  not  be  entered  lierein  until  after  ten  days'  notice  of  the  filing  of 
the  report  of  the  referee,  and  of  the  judgment  proposed  to  be  entered  there- 
on. It  is  further  stipulated  and  agreed  that  the  referee's  fees  shall  be 
taxfd  as  costs  lierein. 

Dated  New  York.  April  23,  1888. 

C.  L.  Atteebury,  Atty.  for  Plaintiff. 
BtCHAXAN  4  Steele,  Defendant's  Attorneys. 
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FORM    XXXVII.— ORDER    ADJUDGING    PARTY    GUILTY    OF    COX- 
TEMPT. 

[Copied  from  Fischer  v.  Hayes,  6  Fed.  GO.] 

[Title.] 
A  motion  for  attachment  for  contempt  lierein  having  come  on  for  further 
hearing  on  the  question  of  punishment  or  terms,  on  this  thirteenth  day  of 
February,  3880,  and  Charles  F.  Blake,  Esq.,  having  been  heard  for  the 
motion,  and  J.  H.  Whitelegge,  Esq..  opposed:  now.  tlierefore.  it  is  hereby 
ordered  and  decreed,  that  tlie  defendant  is  adjudged  to  have  committed  tiie 
contempt  alleged,  and  tliat  he  pay.  as  a  fine  therefor,  the  amount  of  all 
costs,  charges  and  disbursements,  Avhatsoever  suffered,  boine  <ir  incurred, 
by  the  complainant  by  reason  of,  or  on  account  of,  the  said  motion,  and 
that  the  question  of  the  amount  of  said  fine  be  submitted  to  this  court  <in 
affidavits,  and  \\  itliout  argument,  as  follows;  The  complainant  to  serve 
his  afiidavits  on  tlie  solicitor  for  the  defendant  on  or  l)efore  Friday. 
February  20,  1880;  that  defendant  serve  his  replying  affidavits  on  counsel 
for  complainant  on  or  before  Tuesday,  February  24,  1880:  and  that  com- 
plainant have  the  right  to  reply;  and  that  all  affidavits  be  tiled  on  or  be- 
fore Friday.  February  27.  1880. 

FORM    XXXVIII.— ORDER    FINING    DEFENDANT    FOR    CONTEMPT. 

[Copied  from   Fischer  v.  Hayes,  6  Fed.  (!?.] 

r'i'iTLE.] 

This  motion  having  been  heard,  on  the  first  day  of  August.  1S7!>.  on 
affidavits  and  argument  by  counsel  for  tlie  respective  parties,  and  there- 
upon an  order  having  been  duly  made  tluit  it  be  referred  to  John  A. 
Sliields  to  ascertain  tlie  fact  of  said  infringement,  if  tlie  same  he  so, 
and  report  his  finding  to  tliis  court,  and  upon  tlie  coming  in  of  the  re- 
port of  said  referee,  and  lieariiig  cnunsci  Idr  the  respective  ])aities,  in 
sujiport  thereof  and  in  opposition  thereto,  said  re|)()rt  was  conlirmed: 
and  it  was  then  further  ordered  that  the  complainant  file  with  the 
court,  and  serve  copies  on  defciKhuit.  afiidavits  sliowiiig  the  expenses 
incurred  in  tlie  prosecution  of  this  second  attachment  for  contempt; 
that  defendant  file  and  serve  answering  affidavits,  and  tiiat  complainant 
may  reply  thereto:  and  an  amended  order,  and  the  affidavit  of  (Jeorgc; 
Hayes,  the  defendant,  executed  on  the  tvventy-sixtli  (hiy  of  February, 
1880,  having  been  filed  in  reply  to  said  complainant's  allidavits,  it  is, 
ujion  consideration  thereof,  ordered  tliat  the  defendant  pay  into  court 
tlie  sum  of  .$.')22.49,  as  set  forth  in  tlie  allidavit  of  Jiaron  lligham.  exe- 
cuted herein  on  the  sixteentli  day  of  l-'elnuary.  1880.  and  Ihe  further 
Hum  of  $Sf57.50.  as  set  forth  in  the  iillidinit  of  X'alentine  Fisher,  exe- 
eiifed  herein  on  the  twentietii  of  I'^'bruary,  1880.  amounting  altogetlier 
to  the  jiiim  of  .'f;  1  .."{S!!.!!!!.  as  a  line  for  said  second  e(iiiteni|it.  within 
thirty  days  from  tlie  date  of  the  entiy  of  this  order,  to  wit.  the  twelfth 
flay  of  April,  1880:  and  that  if  not  paid,  tlie  defendant  stand  committed 
till  it  lie  j)Hid.  ami  that,  when  [laid.  it  be  jiaid  over  to  the  plaintilf  in 
reimbiirneinent. 


KoKM   \\\i\.    im:iiiu>\   loi;   wiaunAi.  i-oii  nii'KKiycNCE  of 

(  ITI/KNSIIIP. 

Suprnin-  Court.  Comitji  of  \<ir   Vuik. 

uiiiN    SiiiK.-.   I'laiiititV.   1 
aijtiiiist  ^ 

KOUKRT    IvOK,^   IVf«'ll«l;int.j 

To  (!„■  Honorable  fhr  Siiprrwr  Court  of  thr  Slatr  of  \nr  y,>rl.\  held  in 
anil  for  tin-  Coitnti/  of  \(ir  ) OrL  : 
Voiir  potitioiu-r  ivsp.vt fully  shows  t..  this  lloiu.ral.l.'  Court  tluit  the 
iimttor  aiul  amount  in  disi)Uti'  in  tin-  ahuvi-cntiti.-.l  suit  e.vrwds  the  sum 
..r  vaUii-  of  Itlurr  thousand  dollars].  I'Xidusivc  of  interest  and  costs.  That 
tho  eo.itrovorsy  in  said  suit  is.  an<l  at  the  tiin.^  of  tii.'  commiM.cement 
of  this  suit  was.  hotwccn  citizens  of  dillerent  States,  and  that  your 
petitioner,  the  defendant  in  the  ai)ove-entitled  suit,  was  at  the  time  of 
the  eonimeneement  of  the  suit,  and  still  is.  a  resident  of  and  a  eitizen 
uf  the  eity  of  Uoston.  in  the  County  of  JNIiddlesex.  in  the  State  of  Massa- 
ehn.setts.  and  a  non-resident  of  the  State  of  New  Vork.  and  that  the 
plaintiir.  John  Stiles,  was  then,  and  still  is.  a  resident  and  eitizen  of 
tiie  city,  eounty.  and  State  of  New  \\)vk. 

And"  your  jjetitioner  offers  herewith  a  ^^ood  and  sullieient  surety  for 
his  enterinjr  in  the  [Distriet]  Court  of  the  Cnited  States  for  tiie  Southern 
Distriet  of  New  York,  on  the  first  day  of  its  next  session,  a  copy  of  the 
reeord  in  this  siiit.  and  for  jjaying  all  costs  that  nuiy  be  awarded  by 
said  IDistrict]  Court,  if  said  oourtt  shall  hold  that  this  suit  was  wrong- 
fully or  improperly  removed  thereto. 

And  he  prays  this  Honorable  Court  to  proceed  no  further  herein  ex- 
cept to  make  the  onler  of  removal  re(iuired  l)y  law.  and  to  accept  the 
said  surety  and  bond,  and  cause  the  record  herein  to  be  removed  into 
said  [Distriet]  Courtt  of  the  United  States  in  and  for  the  Southern  District 
of  New  York;  and  he  will  ever  pray.  iioBKRT  Roe. 

White  &  Black,  Petitioner's  Attorneys, 
20G  Broadway,  New  York.  X.  Y. 

Citji  and  Coiinti/  of  yew  York. 

I'vobert  Roe  deposes  and  says:  T  am  the  above-named  petitioner.  The 
foregoing  petition  is  true  to  m.v  own  knowledge,  except  as  to  the  mat- 
ters therein  stated  to  be  alleged  ujion  inforuuition  and  belief,  and  as  to 
those  matters  T  believe  it  to  be  true.  Robert  Roe. 

Sworn  to  before  me,  this  18th  day  of  January.  19  K^.. 

Sylvaxus  Buow.x,  Notary  Pui)lic,  [l.  s.] 
Xevv  York  County. 

On  this  18th  day  of  December.  188(1.  in  tlie  City  and  County  of  New 
York,  before  me.  a  notary  public,  in  and  foi-  the  City  and  County  of  New 
Ycrk,   personally   appeared    Robert   Roe.   to    me   known    to    be   the    individ- 
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ual    who    executed    the    foregoing    petition,    and    then    and    tliere    acknowl- 
edged to  me  tliat  he  liad  executed  tlie  same. 

Sylva.nus  Browx,  Notary  Public,    [l.  s.] 
New  York  I  ounty. 

FORM  XL.— NOTICE  OF  APPLICATION   FOR  RE.MOX'AL. 

Supreme  Court,  County  of  Xeic  York. 
Joiix  Stiles.   PlaintitV.  ] 
again.st  I 

John    Roe,    Defendant.  J 

Sirs:  Please  Take  Notice,  tiiat  on  :\[onday.  October  LSth.  101.3.  at  half 
past  ten  o'clock  in  tlic  niorning  of  that  day.  I  shall  file  in  the  clerk's 
office  of  the  Supreme  Court  in  and  for  the  County  of  New  York,  the  peti- 
tion of  which  a  copy  is  hereto  annexed,  for  a  removal  of  the  above-entitled 
cause  to  the  District  Court  of  the  United  States  for  the  Southern  District 
of  New  York:  and  that  1  sliall  al.so  then  and  there  lile  the  l)ond.  of  which 
a  copy  is  hereto  annexed;  and  at  the  same  time,  or  as  soon  thereafter  as 
counsel  can  be  heard,  I  shall  request  for  the  removal  of  the  said  bond  at 
Special  Term,  Part  L  of  the  said  Court:  and  that  I  sliall  then  ask  for  such 
other  and  further  relief  in  the  premises  as  may  l)e  just. 

Dated,  New  York,  October  Dtli.   lOLS. 

Yours.  &(■.. 

WllITK   &     I'l.ACK, 

Attorneys    for    Petitioner.    Defendant, 
2U(i    L]road\vay. 
liorough    of    .Maiiliallaii. 
City  County  anil  State  of  New  York. 
Messrs.  Pirowx  &  .Toxes. 
Attorneys  for  PhiintiH'. 
55  Liberty  Street. 

Borougli  of  Manhattan. 

Citv  and  C  uuntv  of  New  York. 


L'TU' 


ai'im;m>i.\. 


KM;M     M.T.— PT'TTTTOX    for    KKMONAl.     FOR    A    SKl'AUATE    CON- 

ruo\  Kifsv. 

[HoKl  surtiiii'iit    in    !;");{   Kfil.  !>M  ;    rovorscd  aiid  tiiso  rfiiiandcd  C.  C.  A., 
ITti   IV.i.  :VM.\ 

Stiprtint-  Court  of  thr  stntr  of  \cw  YoiL\  County  of  New  York, 


,)AMI.S    I'OI  IITZ. 


vs. 


I'lanilifl. 


Petition    of    dofondant.    Thk 

\\  AHASII       KAII.KOAU      COM- 

rwY,  to  remove  this 
cause  into  the  [District 
Court  of  the  United 
States  for  the  Soutliern 
District  of  New  York. 


TllK    \\  AHASIl     1^M1.K()AI)   COMl'ANY.    JODWAUI) 

r.     .Ikikkkv.      Kkkokkic      a.      Delano. 

KlMiAK      1.      W'EI.I.ES.     .loilN      C.     OTTESON, 
RoUKKT    r.    Cl.OWKV,     liOltKHT    M.    (Jai.i.a- 

WAV.    Thomas    II.    llrmtAKi),    t;EoK(iE   .1. 

(Jori.l).     WiNSI.OW     S.      I'lERCE,     doilN       T. 

lEKRY.  .Joseph  d.  Slocum.  Mercantilk|. 
Tkist  Company.  United  States  ^Iort- 
liAciK  and  Trist  Company,  Henry 
Evans.  ]Ik\ry  K.  Pomboy,  George  M. 
CvMMiNu.  Jhe  Mowling  Green 
Trust  Company,  ■).  C.  Van  Br.ARCOM. 
.Iames  ]?.  PoKiiAN  and  The  Mktropoi,- 
irAN  Trust  Company  of  the  City-  of 
Aew  York, 

Defendants. 


The  petition  of  The  Wahash  Railroad  Company,  one  of  the  defendants 
ill   tlie  above  entitled   action,   respectfully   shows   to  this   Honorable  Court: 

That  this  action  was  commenced  against  this  petitioner  by  the  serv- 
ice of  summons  and  complaint  therein  on  the  2:^(1  day  of  January.  P.t07, 
l»v  delivery  of  the  same  within  the  County  of  New  York,  to  dohn  C. 
Otteson.  the  secretary  of  this  petitioner. 

That  said  action  is  of  a  civil  nature  in  equity  and  that  the  said 
James  Pollitz  is  the  sole  plaintiff  therein. 

That  said  plaintiff  was  at  the  time  of  the  commencement  of  said  ac- 
tion in  this  court  and  still  is  a  citizen  of  the  State  of  New  Y'ork;  and 
that  your  petitioner  was  at  the  time  of  the  commencement  of  said  ac- 
tion in  this  court  and  still  is  a  consolidated  railroad  corporation  duly 
incorporated,  organi/.ed  and  existinfj;  under  and  by  virtue  of  the  laws 
of  the  States  of  Ohio.  Mirhioan.  Indiana.  Illinois  and  ^Missouri,  and  is 
a  citizen  of  the  State  of  Ohio,  and  is  not  a  citizen  or  resident  of  the 
State  of  New  York. 

That  said  plaintilV  in  liis  complaint  herein  claims,  in  substance,  that 
this  jx'titioner,  durin;;  the  summer  of  the  year  ]'M}ii.  entered  into  cer- 
tain neprotiations  for  the  purpose  of  agreeing  upon  a  plan  for  the  re- 
tirement of  the  debenture  mortgage  bonds  of  this  petitioner  through 
the  issue  of  other  securities,  both  bonds  and  stock,  and  that  the  plain 
covered  by  such  agreement  was  subserpiently  authorized  and  ajjproved 
by    the    stockholders    and    debenture   mortgage    bondholdlers    of    this    peti- 
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tioner  at  a  special  meeting  licld  at  Toledo,  Ohio,  on  October  11.  1006, 
ill  pursuance  of  published  notice,  at  which  meeting  the  issue  of  certain 
new  bonds  and  preferred  and  common  stock  of  tliis  petitioner  and  tlie 
exchange  of  certain  of  said  new  bonds,  preferred  and  common  stock 
of  this  petitioner  for  its  debenture  mortgage  bonds  was  authorized  and 
approved. 

Tiiat  said  phiii  of  excliange  was  thereafter  made  public  throiigli  tlie 
publication  of  the  notice,  copy  of  wliich  is  attached  to  the  complaint 
lierein  and  marked  ""P^xhiljit   i>.'" 

That  said  plan  of  exchange  is  unlawful,  unauthorized,  contrary  to 
the  laws  of  the  States  in  which  this  petitioner  was  organized,  is  idini 
vires  and  unjust,  inequitable  and  injurious  to  the  plaintili',  who  claims 
to  be  the  owner  of  one  thousand  siuircs  of  the  common  capital  stock  of 
this  petitioner. 

That  the  new  bonds  and  the  preferied  and  common  stock  of  this 
petitioner,  or  interim  receipts  tlierefor,  in  an  amount  sufficient  to  carry 
the  said  plan  into  effect,  so  far  as  the  name  has  been  assented  to  by 
debenture  mortgage  bondlioklers,  liave  been  delivi'red  to  the  depositing 
bondiiolders  in  exchange  for  tlie  debenture  bonds  deposited  l)y  tlieni: 
and  tliat  by  reason  thererof  tliere  have  been  issued  and  will  hv.  ]daced 
upon  the.  market,  if  tlic  saitl  phin  lie  not  declared  and  adjudged  in\alid, 
a  large  amount  of  unlawful  and  imalid  bonds  and  preferred  and  eom- 
iiioii  stock  of  tiiis  petitioner. 

That  the  ])lainti(l'.  in  his  complaint  lieiciii.  demands  that  the  plan 
and  scheme  for  the  issue  and  (leliver\-  of  the  new  bonds  and  tlu'  pre- 
ferred and  common  stock  of  this  petitioner  in  exchange  for  or  retire- 
ment of  its  deljcnture  mortgage  bonds  be  decreed  and  adjudged  to  be 
ultra  rircfi.  illegal  and  void;  and  that  all  said  bonds  and  preferred  and 
common  stock  issued  and  used  or  applied  by  this  j)etitioner  for  the  pur- 
poses stated  in  said  plan  and  scheme  be  decreed  and  adjudged  illegal. 
void  and  of  no  ett'ect;  and  further,  that  pending  this  action  and  until  the 
final  dctcrniinatioii  thereof,  tliis  petitioner,  its  officers,  agents,  attor- 
neys and  servants,  be  enjoined  and  restrained  from  taking  any  further 
proceedings  to  carry  into  effect  the  said  ])lan  and  from  paying  any  in- 
terest upon  any  of  its  new  bonds  wliich  liaM-  Ix'en  issued  thercuiidi'r, 
and  fniin  transferring  upon  its  books  any  cei'tilicates  representing  any 
of  its  pn.'ferred  or  common  stock  issued  under  said  plan  and  from  pay- 
ing any  divideiuls  upon  any  ))art  of  its  preferred  stock  issued  under 
said  plan  and  lioni  [)iTini1t  ing  to  be  receixcd  and  couiilcd  any  votes 
with  reference  to  the  shai'es  of  preferred  and  common  stock  so  issued 
at  any  meeting  of  the  stockholders  of  this  petitioner. 

That  the  plaintitf.  in  his  com|)laint  alleges  that  the  defendants  Va\- 
ward  T.  . Jeffrey,  Frederic  A.  Driano,  isdgar  T.  W Cllrs.  Koliert  ('.  Clowiy. 
(icorge  .] .  fJould,  W'inslow  S.  I'jcne,  Rolx'rt  .M .  (iailaway.  Tliomas  11. 
Hubbard  aini  rfdin  T.  Terry  aic  directors,  and  constitute  a  majority  of 
the  l?oard  of  Diicitnrs  of  this  pet  it  iunrr ;  that  the  defendant  Mdward 
T.  .IctVrey  is  chairman  of  thr  I'.o.ird  nf  Dircctdis  of  tliis  petitioner:  tiiat 
the  defendant  Frederic  A.  Deiani  is  picsident,  the  defenijant  Kdgar  T. 
Welles  is  vice-j)resident.  and  the  defendant  John  C.  Otteson  is  secretary 
and  assistant  treasurer  of  this  petitioner. 


'>-\-2  Ari'KNinx. 

Snid  complaint  also  allo-os  that  t1u.  .l.f.n.hu.t  tlu>  M.r.ai.tilo  Trust 
,„,„,,unv  is  tho  n-istrui-  of  tl.o  .a,utal  st.uk  of  this  ,u'titu.m-r,  ami 
that  sui.l  stock  i-annot  lu-  listo.l  vN.tlumt  i.;:,>liatioM  ov  nc-otiatfl  m 
tho  market:  that  >ai.l  .K-lViulant  is  also  tlu'  trust.T  uudvv  the  n.oit^agc 
xivuriny   tlu>  «klu'iitino   honds   of   this    |i.tilioii.i . 

Said  roinplaint  also  all.-os  that  th..  .l.f.n,la„t  I  .iil.,l  States  ^lovt- 
jjago  ami  Trust  (.ompauy  was  an. I  a.tr,l  a>  tlir  .Icpositaiy  nanu'.l  m 
the  i.laii  sot  forth  in  the  puhlisho.l  uoticr.  ropy  of  which  luark.-.l  Kx- 
hiliit    M  is  anuc>xi'd  to  said  loniplaint. 

Sai.l  complaint  also  alU-cs  that  the  defendants.  Il.iuy  Kvans.  Henry 
K.  Pomroy  and  tieorjje  M.  fuMnninj;.  are  uienilMr>  of  and  constitute  a 
eommittee'  representing  owners  of  debenture  uiort-a-e  l)onds  of  this 
petitioner,  which  committee  has  co-operated  and  confederated  with  tliis 
petitioner  and  with  the  defendant  Tnited  States  Mortjrafje  and  Trust 
Company  in  carrying  out  and  accouiplisliin-  the  said  plan,  and  has 
published  the  notice  set  fortii  in  Exhibit  1'.  annexed  to  said  complaint. 
That  the  defendants  Bowling  Green  Trust  Company.  .1.  f.  \'an  I'.lar- 
com  and  James  B.  Forgan,  are  the  trustees  named  in  the  mortgage- 
made  to  them  l)y  tliis  j)etitioiU'r  to  secure  the  new  l)onds  issued  in  ex- 
change for  the  deticnture  mortgage  bonds  under  said  i)lan. 

Said  complaint  also  alleges  that  the  sai.l  plan  for  the  exchange  of 
said  debenture  mortgage  bonds  of  this  petitioner  has  Ixen  completed 
and  carried  into  effect  as  to  more  than  nine-tenths  of  said  del>enture 
mortgage  bonds  by  this  petitioner,  its  directors  and  officers,  with  the 
co-operation  and  "confederation  of  the  defendants  ]':vans.  Pomroy  and 
Cumming,  as  a  committee,  and  of  the  .ielendants  Tnitcl  States  Mort- 
gage and  Trust  Company.  Bowling  Green  Trust  Company.  J.  C  ^'an 
Blareom  and  Forgan,  and  The  Mercantile  Trust  Company;  and  tiiat  the 
new  securities,  or  interim  certilicates  therefor,  have  been  issued  and 
the  excliange  has  been  made  by  the  coo])eration  and  confederation  ot 
the  defendants  United  States  :Mortgage  and  Trust  Company,  ]U)wling 
Green  Trust  Company,  Van  Blareom  and  Forgan.  with  this  petitioner 
and  said  committee. 

Said  complaint  further  alleges  upon  information  and  belief,  that 
such  exchanges  have  been  made  to  the  amount  of  more  than  ninety  per 
cent,  of  said  debenture  bonds. 

Said  complaint  also  alleges  on  information  and  belief,  that  certain 
of  the  defendants,  who  are  directors  of  this  petitioner,  were  large  hold- 
ers of  debenture  mortgage  bon.ls.  and  that  The  -Metropolitan  Trust  Com- 
pany was  the  owner  and  holder  of  $r).43r).()()(l  of  said  debenture  mort- 
gage bonds,  and  that  said  directors  an.l  said  .Metropolitan  Trust  Com- 
pany will  be  unduly  and  inequitably  benefited  if  the  i)lan  for  the  re- 
tirement of  said  debenture  mortgage  bonds  be  upheld  and  decreed 
valid.  /,' 

That  the  plaintiff  in  his  complaint  herein  demands,  as  an  alternative 
relief  to  the  main  relief  prayed  for  by  him  against  this  petitioner  and 
in  default  of  said  main  relief  and  in  case  the  Court  shall  hold  and  de- 
cree that  he  is  not  entitled  to  said  main  relief,  to  have  an  accounting  by 
the  (lefevidants  who  are  officers  and  directors  of  The  Wabasli  Railroad 
Company  and  by  the  defendant  United  States  Mortgage  and  Trust  Com- 
pany   and    the    defendant    The    Mercantile    Trust    Company    in    respect    to 
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the  new  bonds  and  common  and  preferred  stock   of  this  petitioner  which 
have  been  issued  under  said  plan  of  exchange. 

That  your  petitioner  disputes  the  claim  against  it  as  set  forth  by  the 
plaintiff  in  liis  complaint,  and  denies  tiiat  the  plaintiff  is  entitled  to 
the  judgment  and  relief  prayed  for  against  this  petitioner  or  to  any 
judgment  or  relief  against  it;  and  this  petitioner  alleges  that  the  funda- 
mental and  primary  controversy,  as  set  forth  in  said  conij)laint.  is 
wiiether  or  not  the  plan  for  the  e.Kchange  of  the  debenture  mortgage 
bonds'  by  this  petitioner,  tlie  autliorization  and  creation  by  it  of  tlie 
new  securities  in  tlie  said  complaint  set  forth  and  the  issue  of  the  same 
by  it  for  the  purpose  of  carrying  said  plan  into  effect  is.  as  alleged  in 
said  complaint,  illegal,  unlawful,  void  and  prohibited  l)y  the  charter 
of  this  petitioner  and  the  laws  under  which  it  is  incorporated:  and 
whether  said  new  securities  are,  as  alleged  in  said  complaint,  invalid 
and  void;  and  that  such  controversy  is  a  separable  and  distinct  con- 
troversy between  the  plaintiff'  and  tliis  petitioner. 

That  a  complete  determination  of  said  controversy  can  be  had  with- 
out the  presence  of  any  of  tlie  defendants  in  this  action  other  than  this 
petitioner:  and  that  all  of  said  otlier  defendants  are  neither  indispensa- 
ble iinr  necessary  parties  to  the  complete  determination  of  said  contro- 
versy. 

That  tlie  foregoing  controversy,  which  is  solely  between  the  plaintiff' 
and  the  petitioner,  must  l)e  determined  before  any  other  controversy 
alleged  in  the  complaint  can  be  considered  and  determined:  and  that 
said  controversy  between  the  plaintiff  and  this  petitioner,  as  above  set 
forth,  is  separate  and  distinct  from  any  other  or  further  controversy. 

Tiiat  said  fundamental  and  prinuxry  controversy  herein  between  tlie 
plaintiff  and  this  petitioner  is  a  controversy  wholly  between  citizens  of 
different  States — to  wit:  Between  the  plaintill'.  a  citizen  of  tlie  State  of 
Xew  York,  and  this  petitioner,  a  citizen  of  the  State  of  Ohio. 

That  the  matter  in  dispute  in  this  action  exceets  the  siuu  of  [three] 
thousand  dollars,  exclusive  of  interest  and  costs. 

Your  petitioner  further  shows  that  this  petition  is  made  and  Hied 
before  this  petitioner  is  required  by  the  laws  of  the  State  of  New  York 
or  the  rule  of  this  Honorable  Court  to  answer  or  plead  to  tlie  complaint 
of  the  plaintiH'.  and  that  it  desired  by  your  petitioner,  one  of  the  de- 
fendants herein,  to  remove  said  cause  from  this  Honorable  Court  to 
the  [Distnrt]  Court  of  the  United  States  for  the  Southern  District  of 
New  York  in  accordance  with  the  provisions  of  the  Acts  of  Congress 
of  the  I'nited  States  in  that  behalf  made  and  provided. 

That  no  sjiecial  bail  was  or  is  required  in  said  action. 

Your  petitioner  tiles  and  offers  herein  a  bond  with  good  and  sufficient 
security  in  the  penal  sum  of  $300,  conditioned  as  required  by  the  Act 
of  Congress  in  that  behalf  made  and  provided,  for  entry  in  the  [District] 
Court  of  the  Cnited  States  for  the  Soutiiern  District  of  .\ew  >'nrk.  on 
the  first  day  of  its  next  session,  a  copy  of  the  rc<-or(l  in  this  suit,  and  to 
pay  all  c«)sts  that  may  be  awarded  in  said  [District]  Court  of  the  Cnited 
States  if  said  (  ourt  shall  hold  that  this  suit  wms  wrongfully  or  im- 
properly reniovi'd  thereto. 

Your  petitioner  further  prays  that  the  said  bonfl  may  be  accepted  as 
good    and   sullicient.   and    that  this   TlonnraI)le  C"ourt  will   iiinkf   this   order 
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for  till'  romovnl  of  this  suit  into  the  |  Distiiit  1  Couri  of  the  Unitod  Sti.tcs. 
,..  U'  l.ol.l  in  an.!  lor  tlu-  Soutiu'n.  District  of  Now  York,  in  whid. 
.listriot  tliis  suit  is  i.tinlinu'.  pursuant  h.  the  Act  of  Confircss  in  such 
oaso  miuh'  an.l  prux  i.U.I.  and  .ausc  th.'  r.v.nl  licviii  (o  In-  removed 
into  the  said  |  Distiiet  |  Court  of  tlu-  Inite.!  States,  an.l  lliai  no  further  or 
otiier  jiroi-eedinirs  nuiy  l>e  had  in  said  eausc  in  this  court. 

And  vour  |Htitioncr  will  ever  pray. 

Dated  New   York,  .lanuary  l.'t.  litOT. 

Attys.  for  (lie  D.'ft.    The  Wabash  Railroad  Company, 
Olliif  and  r.  (>.  a.hircss. 
120  JJroadway. 

]?orough    of    -Manliattan, 
Kew  York  Citv. 


ss. 


State  of  New  York, 
County  of  New  York. 

John  C.  Otteson,  heing  duly  sworn,  dcimses  and  says  that  he  is  the 
secretarv  of  tlie  defendant  The  Wabash  Railroad  Company;  that  he  lias 
rea<l  tiie  for.-joing  ixdition  and  knows  the  contents  thereof;  that  the 
same  is  true  'of  his  own  knowledge,  exeept  as  to  those  maters  therein 
said  to  l)e  alleged  on  information  and  l)elicf.  and  that  as  to  those  mat- 
ters lie  believes  it  to  l)c  true. 

.lOIIN  C.  Otteson. 

Sworn  to  before  me  this  25th  day  of  January,  1907. 

Charles  J.  Hoeiinle, 
[seal.]  Notary  Public.   Kings  t:ounty. 

Certificate  tih'd  in  New  York  Co. 

F0R3I  XLTI.— PETITTON  FOR   RK.MOVAL  BECAUSE  OF  PREJUDICE 

AND  LOCAL  INFLUENCE. 

[The  following  petition  was  held  to  be  sudicient,  in  Montgomery 
(  ..unty  V.  Cochran,  110  Fed.  985,  986  (reversed  upon  the  ground  of  juris- 
diction, without  passing  upon  the  sulliciency  of  the  petition;  otherwise, 
in  Cochran  v.  Montgomery  Countj',   119  U.  S.  •21)0):  J 

•The  County  of  Montgomery,  I'laintilY.  versus  John  J.  Cochran  as 
Principal,  and  the  Fidelity  &  Deposit  Company  of  Maryland,  a  Corpora- 
tion under  the  Laws  of  the  State  of  Maryland,  as  Surety,  Defendants. 
In  the  [Di-strictl  (  ourt  of  the  United  States  for  the  Middle  District  of 
Aiabaina.  Petition  for  the  Removal  of  Said  Cause  from  the  City  Court 
of  Montgomery.  Alabama. 

To  the  Honorable  the  Judges  of  the  [District]  Court  of  the  United  States 
Statfs  for  the  Middle  District  of  Alabama:  Your  petitioner,  the  above- 
nanuMl  Kiilelity  &  Deposit  Company  of  Maryland,  a  corporation  existing 
under  the  laws  of  the  State  of  Maryland,  respectfully  shows  to  this  hon- 
urahle  court  that  the  euuiity  of  Montgomery,  as  plaintitr.  brought  suit 
of  a  civil  nature,  in  the  city  court  of  Montgomery  County,  Alabama, 
on  the  21  Bt  day  of  January,  190-2,  against  your  petitioner,  the  Fidelity 
i    Dej.oHit   Company   of   Maryland,   and   one   John   J.   Cochran,   and   that 
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the  matter  or  amount  in  dispute  exceeds  tlie  sum  or  value  of  three  thou- 
sand ($3,000.00)]  dollars,  exelusivc  of  interest  and  costs:  that  service 
of  process  in  said  case  was  made  on  your  petitioner  on  the  24111  day  or" 
January,  1902,  and  that  the  time  for  pleading  or  demurring  to  said 
complaint  is  within  thirty  days  after  the  said  service,  and  that  your 
petitioner  has  heretofore,  viz..  on  the  fifteenth  (hiy  of  Fehruary.  l'.)02. 
appeared  in  said  city  court  of  .Montgomery  and  dnuurred  to  said  com- 
plaint, and  a  copy  of  said  comph\iiit  and  the  denuurer  thereto  is  hereto 
attached  and  made  a  part  hereof,  and  the  first  trial  term  for  said  case 
is  in  the  month  of  April.  1902:  that  tlie  said  controversy  is  between 
citizens  of  different  States,  in  that  the  plaintilV  was  at  the  time  of  the 
commencement  of  said  suit,  and  still  is,  a  citizen  of  the  State  of  Ala- 
bama: and  tliat  your  petitioner,  tlie  Fidelity  &  Deposit  Company  of 
Maryland,  was  at  tlu^  time  of  tlic  coninieiiccmcnt  of  this  suit,  and  still 
is,  a  citizen  of  the  State  of  Maryland,  and  of  no  other  State,  liaving  its 
principal  office  in  the  city  of  Baltimore  in  the  .said  State  of  Maryland 
and  tiiat  tlie  other  defendant  in  .^aid  y.uit  is  a  citizen  of  the  said  State 
of  .-Mabama:  and  that  your  jietitioner  desires  to  remove  this  suit,  whieli 
is  now  pending;  and  undetermined  in  said  State  court,  before  the  trial 
thereof,  into  the  [District]  Court  of  the  United  States,  to  be  lield  in  the 
Middle  district  of  Alabama.  ^'ol1r  petitioner  further  shows  unto  this 
iionorable  court  that  from  ])iciu<lice  and  local  iiilluciice  in  fa\i)r  of  the 
])laiiiti(V.  and  adverse  to  this  def(>ndant.  it  will  not  be  able  to  obtain 
justice  in  said  court,  or  in  any  other  State  court,  to  wiiich  the  defeml- 
ant  may.  under  the  laws  of  this  State,  have  a  right  to  remove  said 
cause,  on  account  of  such  prejudice  or  local  influence.  And.  in  this 
connection,  your  jictitionei-  further  shows  unto  your  lionors  that  said 
above-mentioned  suit  is  a  suit  instituted  by  a  political  subdivision  of 
the  State  of  Alabama,  to  wit.  .Montgonieiy  (ounty.  against  the  said 
John  J.  Cochran,  the  treasurer  of  said  .Montgomery  County,  and  your 
petitioner,  a  surety  company,  as  surety  on  the  ollicial  bond  of  said  John 
J.  Cociiraii.  as  treasurer  of  said  Montgonieiy  (  ounly.  and  that  said  suit 
is  instituted  ity  said  County  of  iNhmtgoincry  to  recover  tin'  sum  ot 
$120.0(10.00  (one  hundred  and  twenty  tiiousand  dollars  I.  wiiieh  last- 
mentioned  sum  is  the  jienalty  of  said  bond,  alleged  to  lla^e  been  depos- 
ited by  the  said  John  J.  Cochran,  as  such  county  treasurer,  in  the  bank- 
ing house  of  Josiah  Morris  &  Co.,  of  .Mongtomery.  Alabama,  whereby 
the  said  sinn  is  alleged  to  n  ive  been  lost  to  the  said  County  of  -Mont- 
gomery by  reason  of  the  failure  and  insolvency  of  the  said  Josiah  .Mor- 
ris &  Co..  and  that  by  reason  of  the  nature  of  said  suit  all  the  residents 
and  citizens  of  said  .Montgomery  County  have  a  direct  interest  in  the 
recovery  by  the  said  plaintifT  of  the  amount  claimed.  And  in  this  con- 
nection your  petitioner  further  shows  unto  your  honors  that  the  other 
<lefendant  in  this  suit,  .lolm  .1.  Cochran,  is  practically  liiiiincially  ir- 
responsible, in  that  his  assets,  your  petitioner  is  informed  and  believes 
and  so  states,  are  less  than  fivi'  thousand  dollars,  and  that  the  said 
Cochran  is  therefore  practically  only  a  nominal  pjirty  to  the  said  suit, 
and  that  voiii-  jictitionci-.  the  said  !'"idclity  iV  Dejiosit  Company  of  Mary- 
land, would  be  obliged  practically  to  meet  the  whole  claim  should  judg- 
ment be  recovered  against  the  ilefendants;  and  your  petitioner  further 
shows    tliat    from    time    tti    lime    lieretofore    there    have    been    statements 
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iiuuli-    in    tl>o    ynUVu-    i.iv^s    t,.   tlio    HV.vt    that    vour    |..t  it  ii.ii.T    is   a.ul    will 
U'  lifM   lial>U'  for   tin-  iimoiint    ihuinr.l    m   sai.l   suit,   aiul    uiH    liavc   to   pay. 
tlic    ^iumf.    aii.l    ll>at    saul    |uil.luat  ions    as    nia,K'    i.i    papers    pulilislicd    in 
till-   lity    of    Moiit-ioiucry,    ami    in    otli.T    cities    in    tlic    State    of    Alahaina. 
l.avo    luVn    eiivnlateil    tluout;l.onl    all    tin-    eonnties    in    tin-    sai.l    State    of 
Alal.ama.    wlnvi.y    a     ioeal    prejndiee    a^juiust    yonr    petitioner,    and     inlln- 
em-i"    ill    favor   of    the    plaint  ill'    in    said    snit.    has    l.een    ereated    llnouuiiont 
the   whole    State   of    Alal'ania.       I'et  it  ioiier    tiirtiier    avers    that    the    amount 
.uj:ht    to    lu-    reeovered    in    said    suit    was.    at    tiie    time    of    the    failure   of 
aid    .losiah     .Morris    i*t    Co..    swlistaiitially    all    the    funds    of    the    plaintilV 
and    the    iiieonveiiieiiee    to    said    plaintilV    from    its    inahility    to    use    said 
money     for    pnhlie    purposes    has    eaused    a     feelinp    of    prejudiee    against 
your  "petitioner,    not    (Uily    in    the    County    of    Mtmt-iomery.    hut    iu    other 
parts  of   the  State  of    Alabama.      IVtitioner    further   avers   that   the   mat- 
ter  of   a    eliaiifro   of    vemie    in    said    case    is   one    of    diseretion    on    the    part 
of   the  .»ud<;e   of   said   City   Court,   and   not  one  of    rij^ht  Tudoujiing   to   said 
petitioner,    and.    even    if    said    diseretioii    should    he   exercised    in    favor    of 
the    removal    of    said    eause    to    some    iither    county,    yet    petitioner    is    in- 
formed  and    believes,    and    upon    said    infcuination    and    belief    states,    that 
the   wide    publicity    ami    notoriety   given    to   tiiis    cause    and    the    issues    in- 
volved therein  would  operate  in  any  county  or  court  of  the  State  of  Ala- 
bama   to    ])rejudice    the    ri,i>ht    of    this    ])etitioner.       And     petitioner     fur- 
tlier  avers  that  tlie  said   petitioner   is   now   the  surety   on   bonds   of  many 
State    and    county    ollicers   tlirouf^hout    the    whole    State    of    Alabama,    and 
that   the  decision   in    the   present   case   will   be   rejiarded   as   probably    con- 
stitutin<r  a   precedent  in  any  future  case  or  cases  which   may   be  t)rouj,dit 
against   your    j)etitioner    on    said    bonds,    by    reason    of    whicli    there    will 
necessarily    e.\ist    a    local    prejudice    against   y<mr    petitioner    in    this    case 
in    any    county    of    the    State   of    Alabama    in    which    said    case    should    be 
tried.      Petitioner    further    avers    that    the   said    banking    house    of    Josiah 
Morris  &   Co.  at  the  time  of  its  failure  was   largely   indebted,  viz..   about 
nine    hundred    thousand    dollars,    and    this     indebtedness    was    due,    and 
miieh    the   larger    part   of   it   is   still    due.    to    various   persons   residing    in 
(lirterent   parts   of   the   State   of   Alabanui.    including   the    City   Council    ot 
Montgomery;    that   the   said   Josiah   Morris   &   Co.   secured   an   agreement 
with    its    respective   creditors   for    an    extension   of   time    within    which    to 
pay   the   amount   due    to   them,    respectively,   and    the    said    Josiah    Morri.=> 
&    Co.    has   failed    to    make    the   second    of   the   ])ayments   thus   agreed   on, 
and  there  seems   to   he   no   present   prosjjcct  of   any    further    i)ayiueiits   by 
the    said   Josiah    Morris    &    Co.   to    its    creditors,    by    reason    of    which,    as 
petitioner   is   informed   and  believes,   and   on   sucli   information   and   belief 
states,   that   the    suit   brought    against   petitioner    has    l)een    in    some    \va> 
identified   or    intermingled   with    tlie    all'airs   of   said    Josiali    ^Morris   &   Co. 
in   the   minds   of   the   people,   and    in   the   sup])ose(l    identity    of    tlie    inter- 
ests  of   the   said   Josiah   ^Morris   &   Co.   and    petitioner    in   the   matters   re- 
ferred to  there  will   exist  in   any  court  of  the  said  State  of  Alabama    in 
which   said  case  could  lie  tried  a  local   prejudice  against  your   petitioner. 
Wherefore  yonr    petitioner   prays   that   an    order   or   decree   may   be   made 
-and    entered    directing   and    commanding   that   the    trial    of    said    cause    be 
removed  from  said  City  Court  of  Montgomery   into  this   Honorable  Court, 
and  petitioner  will  ever  ))ray,  etc. 

•'Watts,  Troy  &  Caitey,  Attorneys  for  Petitioner." 
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Attached  to  this  petition  was  an  atlida\  it.  whicli.  omitting  caption, 
etc.,  reads  as  follows : 

••Before  me,  Thoma.s  G.  Jones.  .Tudge  of  said  Court,  personally  ap- 
peared Thomas  A.  Wlielau,  who  is  known  to  me,  and  who.  being  duly 
sworn,  on  oath  deposes  and  says  that  he  is  tlie  \  iie-i)resident  of  the 
Fidelity  &  Deposit  Company  of  Maryland,  the  above-named  petitioner, 
in  the  above-entitled  cause,  which  is  now  pending  in  the  City  Court 
of  tlie  County  of  Muntgomery  and  State  of  .-^labanui.  and  autliorized  to 
make  this  affidavit  and  act  in  this  matter  for  petitioner,  and  that  from 
prejudice  and  local  influence  the  said  petitioner  will  not  be  able  to  ob- 
tain justice  in  said  State  court,  or  in  any  otiier  State  court  to  which 
it  may,  under  the  laws  of  said  State,  have  the  right,  on  account  of  said 
prejudice  and  local  influence,  to  remove  said  cause;  ami.  further,  that 
all  the  matters  and  facts  stated  in  the  above  petition  to  be  true,  are 
true;  and  that  all  matters  stated  on  infornuition  and  belief  are  true  to 
the  best  of  his  knowledge,  information,  and  belief. 

"Thomas  A.  \^helan. 

••Subscribed  and  sworn  to  before  me  on  tliis  the  loth  day  of  Tebruary, 
19U2. 

'TiioJiAS  G.  Jones.  Judge." 


•Cj^ 


FORM    XLIIL— BOND  OX   RE:\I0VAL. 

[In  Remington  v.   Central    I'acitic  R.  R.   Co..   ]')S  U.   S.  95.] 
Supreme  Court  of  the  t<tate  of  Seic  York,  (Jounty  of  Jcfjerson. 

Hiram     RKMiNC'rox,     Plaintiff.       ') 
A(;AiNsr 

CE.VrKAL    PaCIHC    RaILUOAU    COMl'ANY.r 

Defendant.  I 

Know  all  men  by  these  presents:  That  the  Fidelity  and  Deposit  Com- 
pany of  ^Maryland,  a  corporation  duly  authorized  and  existing  under 
the  laws  of  the  State  of  Maryland.  ha\ing  an  dllice  at  Xo.  :{.')  Wall  street. 
New  York  City,  and  liavi)ig  authority  to  transact  business,  puisuant  to 
the  act  of  Congress,  August  l.'Uh,  1894.  entitled,  "An  act  relative  to 
the  cognizances,  stipulations,  bonds  and  undertakings,  and  to  allow  certain 
corj)orations  to  be  accepted  as  sui-ety  tlicrcin."  is  held  and  lirmly 
hound  unto  Hiram  Remington,  in  the  sum  of  live  liundrcd  dollars 
($.500.00),  for  the  paynuMit  of  wiiich  well  and  truly  to  be  nmde  unto 
the  said  Hiram  Remington,  his  heirs,  executors,  administrators  and  assigns, 
the  .said  Fidelity  and  Deposit  Company  of  Maryland  binds  itself,  its  suc- 
cessors and  assigns,  jointly  and  firmly  l)y  these  jiresents:  u]ion  condition 
nevertlifdess.  tliat  • 

Whereas,  tiie  above  ?i;iiiied  lliiain  llemin;;! nn  lias  licicldfore  brougiit 
a  suit  of  a  civil  nature  in  flie  suprenu^  court  of  the  State  of  New  York, 
in  and  for  the  county  of  JefVcison.  against  the  said  Central  Pacific  Rail- 
road Comi)any,  and 
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Wlieroas,  the  Miid  IVntnil  I'luilic  nuilroad  Company  simultaneously 
with  tin-  liliiiij  of  tliis  boutl  intiMuls  t.i  tilf  its  jn'tition  in  the  said  suit 
ill  sui'h  Stute  eourt  for  tlie  removal  of  sueh  suit  into  the  1  District]  Court 
of  tht>  I'liitiHl  States  in  the  distriet  where  suili  suit  is  ix-ndinj;,  to-wit: 
the  IDistrietJ  Court  of  tiie  United  States  in  and  for  the  northern  distriet 
of  New  York,  aeeordini;  to  the  provisions  of  the  aet  of  Conj^ress  in  sueh 
ease  made  ami  pro\  iih'd. 

Now.  tlierefore.  the  eondition  of  tliis  ohli;iation  is  sucli  that  if  the 
said  petitioner.  The  Central  I'aeilie  Itailroud  Company,  shall  enter  in 
the  I  Distriet  J  Court  of  the  United  States  for  the  northern  district  of  New 
\  ork  on  the  lirst  day  of  its  next  session  a  copy  of  the  record  in  sucli 
suit  and  siwiil  well  ami  truly  pay  all  costs  that  may  be  awarded  by  tiio 
said  I  Distriet]  Court  if  said  court  shall  liold  that  such  suit  was  vvrong- 
fullv  or  improperly  removed  thereto  ami  shall  also  appear  and  enter 
s|H'eial  hail  in  such  suit  if  special  bail  was  orijjinally  requisite  therein, 
then  the  above  ohlij^ation  shall  be  \(>id  Imt  shall  otherwise  remain  in 
full  force  and  virtue. 

In  witness  whereof,  the  said  hidelily  and  Deposit  Company  of  Mary- 
land has  caused  these  presents  to  be  signed  by  its  vice-president  and 
attested  by  its  attorney-in-fact  and  its  corporate  seal  to  be  hereunto 
allixed  this  22nd  day  of  October,  in  the  year  nineteen  hundred  and  three. 

FiDKLiTY  &  Deposit  Company  of   Mauvlanu, 
By  Henry  B.  Platt,  Vice-President. 
James  R.  Ki.ngsley, 

Attorney-in-fact. 
Attest: 

State  of  Xew  York.   ) 

'  ss : 
County  of  New  \ork.(  ^ 

nil  the  22nd  day  of  October,  in  the  year  1003,  before  me  personally 
lanu'  Henry  B.  Platt.  to  me  known,  who,  being  by  me  duly  sworn,  did 
depose  and  say.  that  he  resided  in  the  city  of  New  York;  that  he  was 
the  vice-president  of  the  Fidelity  and  Deposit  Company  of  Maryland. 
the  corporation  described  in,  and  which  executed  the  within  instrii- 
nient:  that  he  knew  the  seal  of  said  corporation;  that  the  seal  ailixed 
t<»  said  instrument  was  such  corporate  seal;  that  it  was  so  affixed  by 
order  of  the  board  of  directors  of  said  corporation,  and  that  he  signed 
liiH  name  thereto  by  like  order;  and  that  the  liabilities  of  said  com 
pany  do  not  exceed  its  assets  as  ascertained  in  the  manner  provided  in 
r-fction  3,  of  chapter  720,  of  the  Session  Laws  of  the  State  of  New  York 
for  tiie  year  1S03.  And  the  said  Henry  B.  Platt  further  said  tiiat  he  was 
acquainted  with  James  R.  Kingsley,  and  knew  him  to  be  the  attorney-in 
fact  of  said  company:  that  the  signature  of  the  said  James  R.  Kings- 
ley,  subscribed  to  the  within  instrument,  was  in  the  genuine  hand- 
writing of  the  said  James* R.  Kingsley,  and  was  sub.seiibed  tliereto  by 
like  order  of  the  board  of  directors,  and  in  the  piesence  of  liim  the  said 
Henry  B.  Platt. 

James  T.  Crane, 
Notary  Public,  New  \(iik  (  ounty. 
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At  a  regular  and  lawful  meeting  of  the  board  of  directors  of  the  Fi- 
delity and  Deposit  Company  of  ^larj'land,  at  which  a  quorum  was  pres- 
ent, held  at  the  office  of  the  company,  in  the  city  of  Baltimore,  State  of 
Maryland,  on  the  sixth  day  of  March,  190 J,  on  motion,  it  was  unani- 
mously 

•■Resolved,  That  in  pursuance  of  section  eigiit  Inindrcd  and  eleven  of 
the  Code  of  Civil  Procedure  of  the  State  of  New  York,  Henry  B.  Blatt, 
\vice-president,  or  George  Sewell  Bonner,  attorney,  or  Fraid<  II.  Piatt, 
Edward  T.  Piatt.  Joseph  A.  Flynn.  Hugh  .\l.  Allwood  and  .lames  K.  Kings- 
ley,  attoiney-in-fact  of  this  company,  in  the  State  of  New  York,  he 
and  each  of  them  is,  liereby  authorized  and  empowered  to  sign,  execute 
and  deliver  any  and  all  bonds  or  undertakings  for  or  on  liehalf  of  this 
company,  and  to  attach  thereto  tlie  seal  of  the  corpt)rati(>n.  the  sanu' 
to  be  attested  by  the  said  George  Sewell  Bonner,  attorney  of  the  com- 
pany, or  by  eitlier  one  of  the  other  persons  above  named,  as  occasion  may 
require." 
County  of  Xew  ^'ork,  ss: 

I,  James  K.  Kingsley,  attorney-in-fact,  of  the  Fidelity  and  Deposit 
Company  of  Maryhind,  have  compared  the  foregoing  resolution  witli  the 
original  thereof,  as  recorded  in  the  minute  book  of  said  company,  and  do 
hereby  certify  that  the  same  is  a  true  and  correct  transcript  therefrom. 
and  of  the  whole  of  tiie  said  original  resolution. 

Given  under  my  hand  and  the  seal  of  the  coni]Kuiy.  at  tlie  city  of 
Xew  York,  this  22nd  day  of  October,  1903. 

Ja.mks   K.  Kixgsley. 
Attorney-in-fact. 

(Next  followed  summai'y  statement  of  assets  and   liabilities.)- 

State  of  Xew  Yoik.    ) 

'  ss ' 
County  of  Xew  York.( 

James  R.  Kingsley.  being  duly  swoni,  says  that  he  is  the  attorney- 
in-fact  of  tlie  Fidelity  and  Deposit  Company  of  :Maryland:  that  the 
foregoing  is  a  true  and  correct  statement  of  the  financial  condition  of 
said  com|)any,  as  of  December  31st.  1902,  to  the  best  of  his  knowledge 
and  belief,  and  that  the  (inancial  condition  of  said  company  is  as  favor- 
able now  as  it  was  when  such  statement  was  made. 

.Ia.MKS    K.    KlNCiSLKV. 

Subscribed  and  sworn  to  before  me,  this  22nd  (hiy  of  October,  1903. 

.Ia.MKS      r.    (HAM,. 

Xotary   I'ublie.  Xew   York  County. 
State  of  Xew  York,    ) 
County  of  Xew  ^ork,! 


ss. 


1.  'I'lionuis  L.  Hamilton,  clerk  of  the  county  of  Xew  York,  and  also 
clerk  of  the  supicine  couit  for  the  .-aid  county,  the  same  l)eing  a  court 
of  record,  do  liereby  certify,  that  James  T.  (  raiie.  whose  name  is  sub- 
scribed to  the  certificate  of  the  proof  ur  acknowledgnu  nt  of  the  amu'.xed 
in.^trument,  and  thereon  written,  was.  at  the  time  of  taking  such  proof 
or  acknowledgment,  a  notai\    puMic   in   and    for   the  county  of  Xew  York, 
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ilwollintr  in  tlic  said  county.  commissioiuHl  ;iii.l  Sworn,  and  duly  authorized 
to  take  the  saino.  And  fuithtT  tliat  I  am  wfll  ao-iuaintod  with  the 
liandwritin}-  of  .suili  notary  and  vorily  l.elicvc  tluit  thi-  signature  to  the 
.-aid  i-ertitieate  of   |iroi)f  or  ael^nowled-inunt    is   <;(iiuiiif. 

Ill  testimony  \vlieret>f.  I  liave  hereunto  set  my  liaud  and  allixod  (lie  seal 
of  tlie  said  court  and  eountr.\.  the  'I'ld  day  of  Dit.,   !!)();!. 

.s;,.„l    )  TllOS.   I,.   II  AMIl  roN,  (  h'rk. 

(Kndorsed:)  ^t•^^  Vori<,  sujircnie  court,  .lellcrson  count\.  Hiram  Keni- 
ington,  plaintilV.  a>;ainst  fentral  racill.-  Railroad  to.,  defendant.  JSond. 
I  herehy  approve  of  tlie  within  hoiul  as  to  form  and  suUieieney  of  surety. 
Dated  Oct.  iti,  \W.i.  Uatson  .M.  iJojiers,  J.  S.  t.  Fidelity  and  Deposit 
I  oinpany  of  Maryland.  3.'>  Wall  street,  New   Vurk. 

\I.I\-._FIXAL   KKCORl)    IN    K^HITN. 

[District]  Court  uf  the  L  nitvd  States,  Southern  District  of  yew  York. 


.John  Stiles 


ayainat        Un   Kquity. 
KouERT  lloi:.  J 

Tlie  complainant  in  tlie  ahove  entitled  cause  filed  his  bill  of  complaint, 
which  is  hereunto  annexed,  on  2d  day  of  January,  one  thousand  eight 
Iiundred  and  eighty-seven,  and  the  writ  of  suhpffiua  was  thereupon  issued, 
and  returned  personally  served. 

An  appearance  was  duly  entered  for  the  defendant  by  Henry  Smith,  his 
solicitor,  and  on  the  first  :Monday  of  ISIarch  thereafter  an  answer  to  said 
hill  of  complaint  was  tiled,  the  same  being  hereto  annexed. 

On  the  first  Mtinday  of  Ajiril  thereafter,  tlie  complainant  tiled  a  repli- 
cation, the  same  being  hereto  annexed. 

Un  the  I'Jth  day  of  :March,  one  thousand  eight  liundred  and  eighty-seven, 
an  order  of  the  Court  granting  to  the  complainant  a  preliminary  injunction 
as  prayed  for  in  the  bill  of  complaint  was  hied  and  entered,  which  said 
order  is  hereunto  annexed. 

Testimony  was  thereafter  taken  by  the  respective  parties,  and  filed  in 
the  clerk's  office  of  the  said  [District]  Court. 

Afterwards,  and  at  the  October  term  of  1888  of  said  Court,  present  the 
IionuraI)le  Nathaniel  1).  Shipman.  District  -Judge,  the  said  cause  came  on 
to  be  heard  on  the  pleadings  and  proofs,  and  was  argued  l)y  counsel.  On  the 
3d  day  of  November,  one  thousand  eight  hundred  ami  eighty-eight,  a 
decree  of  said  Court  was  filed  and  entered  in  favor  of  the  complainant, 
by  which  it  was  adjudged  that  a  perpetual  injunction  should  issue  against 
the  defendant,  and  that  an  accounting  be  had  before  John  A.  Shields, 
Master  of  said  Court;   the  said  order  being  hereto  annexed. 

On  tlie  9th  day.  of  June,  one  thousand  eight  hundred  and  eiglity-nine, 
the  said  Master  filed  his  report,  upon  which,  and  on  the  llth  day  of  Oc- 
tober, one  thousand  eight  hundred  and  eighty-nine,  the  said  court  caused 
its  final  decree  to  be  entered  hereiii.  the  same  being  hereto  annexed. 

And  the  costs  having  been  taxed  by  the  clerk  at  seven  Innidrcfl  and 
fifty  dollars,  the  process,  pleadings,  and  decrees,  togetiier  vith  other 
papers  filed  in  said  cause,  are  duly  annexed  hereunto. 
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Wherefore  let  tlie  said  Jolin  Stiles  recover  of  said  Robert  Roe  the 
sum  of  two  thousand  dollars  as  adjudged  iu  said  final  decree,  together 
with  the  further  sum  of  seven  hundred  and  fifty  dollars,  the  cost  and 
charges  as  taxed,  making  in  the  aggregate  the  sum  of  two  thousaml 
seven  hundred  and  fifty  dollars. 

Signed  and  enrolled   this   loth  day  of  November,   A.  D.   1889. 

JoHX  A.  Shields,  Clerk. 

FOR-M    XLV.— DECREE    FOR    IXJIXCTIOX    AXD    ACCOUNTING    IX 

PATENT  CASE. 

[Affirmed   by   Circuit  Court  of  Appeals,  101   Fed.  126.     Certiorari  denied, 

177  U.  S.  693.] 

[lyistrict]   Court  of  the  United  States  for  the  District  of  New  Jersey. 

Harriot  TI.   Wales       'j 

The  Waterbiry  Mfg.   Co. J 


fs.  IXo.  36.5. 


At  the  April  term  of  the  [District]  Court  of  the  United  States,  for  the 
district  of  Connecticut,  in  the  second  circuit,  lield  at  the  United  States 
court  room  in  the  city  of  X'ew  Haven,  on  the  12th  day  of  May.  in  the 
year  of  our  Lord   one  thousand  eight   huiulred   and    ninety-four. 

Present:   The   lloii.   William  K.  Townsenu, 

District  .ludge. 

This  cause  came  on  to  be  heard  at  the  April  term  of  the  said  court, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-three, 
and  was  argued  by  counsel,  and  was  continued  for  advisement  until 
this  present  term:  and  tlieri-upon  ujxim  consideration  thereof,  it  was 
ordered,  adjudged  and  decreed  as  follows,  that  said  letters  patent  number 
172..')27.  granted  and  issued  on  the  eighteenth  day  of  January.  1876,  to 
Sigourney  Wales  and  Xataniel  H.  Furness,  being  the  letters  patent 
referred  to  in  tlie  bill  of  coin]daint  herein,  are  good  and  valid  as  respects 
t!ie  first,  second  and  third  claims  therein  specified. 

Tiiat  the  said  Sigourney  Wales  was  the  first  and  original  inventor  and 
discoverer  of  the  improvement  in  lever  buckles,  as  described  and  claimed 
m  claims  1,  2  and  3  in  the  said  letters  patent  and  tlie  specification  an- 
nexed thereto. 

That  Harriot  II.  Wales,  complainant  in  said  l>ill.  became  on  or  al)out 
th<?  twenty-fifth  day  of  Xoveml)er,  1879,  the  sole  owner  of  said  patent  as 
alleged  in  said  l)ill  by  an  assignment  duly  recorded  in  tlie  patent  ofiice  of 
the  United   States. 

That  the  said  Waterbury  .Maiiufactmiiig  Coinpany,  <lcl'cnd:int  herein, 
infringed  upon  claim  1,  2  and  3  of  said  letters  patent,  and  iip.m  llie  ex- 
clusive rights  of  Die  complainant  under  the  same;  that  is  to  say  by 
making,  using  and  selling  lever  buckles,  emliodying  said  invention  and 
iniprovenient,   patented  as  aforesai<l.  as  charged   in  said   bill   of  complaiiii. 

.And    it    is   further   ordered,   adjudged    and   decreed,    that    tlie   complaiiiaiil 
do  recover  of  the  defendant  the  profits,  gains   ajid    advantages  whicdi   the 
said  defendant  has  received  or  made,  or  wliicii    have  arisen  or  accrued  to 
Fed.  Prac.  V(d.   111.-171. 
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it  l»y  tlu>  inanufju-turt>,  use  tu  ^iilc  of  siuuliy  lever  buckles  and  pencil- 
liohlers  witli  lever  l>uckle>  nttiulieil  tlHii'to,  in  vmlatidn  ot  claims  1,  '2 
ami  H,  of  sail!  iettfrs  patent,  since  tlie  fotirtli  day  of  .Inne,  ISSI,  and  that 
the  complainant  dn  recover  the  daniaj;es   resulting  from   said   infringement. 

And  it  is  fnrther  ordered.  adiu<li:t'd  and  decreed,  that  llie  said  com- 
plainant tlo  recover  of  the  defendant  lier  costs  and  cliargcs  and  disbiirse- 
inents  in  this  suit  to  he  taxed. 

.Vud  it  is  further  ordered,  adjndfied  and  decreed,  that  it  bo  referred  to 
K.  K.  Marvin,  a  coniniissioner  of  this  court,  residing  in  the  city  of  Hart- 
ford, as  master  p^ro  ha4.-  rice,  his  cNperieiicc  in  siuli  matters  b<'ing  found 
by  the  court  a  sullicient  reason  for  such  appointment,  to  ascertain  and 
take.  an«l  state,  and  report  to  tlie  court  an  account  of  tlic  number  of  lever 
buckles,  embodying  said  invention  and  improNcnient  as  described  and  se- 
cured in  claims  1.  2  and  3  of  said  letters  patent  nuide,  used  or  sold  by  said 
defendant,  and  also  the  gains,  jjrofits  and  advantages  which  the  said  de- 
fendant has  received,  or  whicli  liavc  arisen  or  accrued  to  it,  since  the 
fourth  day  of  .lunc.  ISS!,  from  infringing  tlie  said  exclusive  rights  of  the 
said  complainant,  by  the  manufacture,  use  or  sale  of  the  said  iiuprove- 
inent  in  lexer  buckles  described  and  secured  by  claims  1,  2  and  3.  in  said 
letters  patent,  and  the  damages  vvliich  the  complainant  has  sufTered  by 
said  infringement. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  tlie  complainant 
tui  such  accounting  have  the  right  to  cause  the  examination  of  the  ollicers 
of  said  defendant  corporation,  ore  tcniifi  or  otiierwise,  ami  also  the  pro- 
iluction  of  the  books,  vouchers  and  documents  of  said  defendant,  and  that 
the  officers  of  said  defendant  corporation  attend  for  siicli  purpose,  before 
said  master,  from  time  to  time   as  said  master  shall   direct. 

And  it  is  further  ordered,  adjudged  and  decreexl.  that  a  perpetual  in- 
junction be  issued  in  this  suit  against  the  said  defendant,  restraining  it, 
its  agents,  clerks,  servants,  and  all  claiming  or  holding  under  or  through 
it,  from  making  or  selling,  or  in  any  way  disposing  of  lever  buckles,  em- 
bracing the  invention  or  improvement  described  in  claims  1,  2  and  'A  of 
said  letters  patent,  pursuant  to  the  prayer  of  the  said  bill  of  complaint. 

\V.  K.  TowNSEXD.  U.  S.  District  Judge. 

DECREE. 

FORM  XLVI.— [Drafted  by  the  Author.    Affirmed  by  C.  C.  A.,  144  Fed.  679. 
Certiorari  denied  in  202  U.  S.  Oil).] 

United  States  District  Court,  Southern  District  of  Xew  York. 

CllRlSTiAX   Daxcel  and    .Maky   Daxcel,   as   Administrators   of  the   Goods, 
Chattels,  and  Credits  of  Christian  Dancel,  Deceased,  Plaintifl"s, 

(I  gainst 
GooDVEAB  Shoe  Machinery  Company  ok  Pohti.am).  Maine, 

Defendant. 

This  cause  duly  came  on  to  be  heard  at  this  term  on  the  bill,  answer, 
replication  and  proofs:  and  was  argued  by  counsel.  And  it  appearing  to 
the  Court,  that  on  January  2nd,  ]892,  the  Goodyear  Shoe  ^Machinery  Cora- 


FORMS.  2723 

pany  of  Hartford,  Connecticut,  duly  entered  into  a  contract  with  Christian 
Dancel,   wherein   in   consideration   of   the  assignment  to  said   company   by 
said  Dancel  of  letters  patent  of  the  United  States,  dated  September  8th, 
1891.   and   numbered   459.080.   and  of   his   interest  in   certain   other   letters 
patent  and  other  valuable  considerations  said  comany  agree  to  pay  to  said 
Dancel  in  each  year  while  tlie  said  letters  patent  number  459,036  remained 
in  force  as  a  valid  patent  the  sum  of  Five  tliousand  dollars  in  equal  month- 
ly   installments    of    four     hundred     and     sixteen     and    two-thirds    dollars 
($41(j.(ifir;)  :   and  that  said  letters  patent  number  459,0olj  remains  in  force 
as  a  valid  patent  and  its  term  expires  September  8th,  1908;   and  that  on 
-March  9th.  1898,  the  said  Goodyear  Shoe  Machinery  Company  of  Hartford, 
Connecticut,   duly  assigned,   transferred  and   set  over  unto  the  defendant, 
the    Goodyear    Siioe    ^Macliinery    Company   of    Portland,   Maine,    which   has 
since    changed    its    name    to    the    I7nited    Shoe    Machinery    Company    of 
Elaine,  the  said  letters  patent  niunber  459.036,  the  other  patents  mentioned 
in   said   contract  with   said   Dancel   and   all   other   property   and   assets  of 
said  Connecticut  Company,  all  of  wliich  patents,  property  and  assets  said 
defendant  took    into  its   possessiofi   on  said  day;   and  that   on   ]\larch  9th. 
1893.  the  said  defendant  tlien   assumed  and  promised  to  pay  all  the  obli- 
gations and  contracts  of  said  Connecticut  Company,  including  all  tlie  obli- 
.srations   of  said   Connecticut   Company  under   said   contract   Mitli    the  said 
Dancel;  and  that  said  defendant  duly  paid  the  said  yearly  sum  in  the  said 
monthly  installments  to  said  Dancel  during  his  life  and  until  his  death  and 
after  his  death  paid  the  installment  due  under  said  contract  for  October 
31st,    1898,    and   since   tlicii    has   refused   to   pay   any   further   installments 
under  said  contract:  and  that  said  tDancel  depai'ted  this  life  in  the  County 
of  Kings,  State  of  New   York,   where  lie  tlicn   resided  on  the   12th  day  of 
October,   1898,  and  on  October  20th,   1898,   letters  of  administration   upon 
his   estate  were  duly   issued  to   the  above   named   complainants   Christian 
Dance]  and  Mary  Dancel  by  the  Surrogate  of  the  County  of  Kings  in  the 
State  of  New  York,  a  Court  of  competent  jurisdiction:  and  they  have  duly 
(|ualified  as  such  administrators  and  are  now  acting  as  such;  and  that  the 
said   defendant  is  a  foreign   corporation  organized  under  the  laws  of  the 
State    of    Maine    and    has    transferred    all     its     property     in     the     State 
to   another    foreign    corporation,    the     United     Shoe    Machinery     Company 
of  New  Jersey,  which  was  organized  under  the  laws  of  tlie  State  of  New 
Jersey.     Thereupon,   on   motion   of  J.  Philip  Berg,   solicitor  for  complain- 
ants,  it  is  ordered,  adjudge<l  and  decreed,  that  the  Court  has  jurisdiction 
of  this   cause  in  equity,   and   that  the  assumption   of  the   same   is   not   in 
violation  of  Article  3,  Section  2  of  the  Constitution  of  the  United  States, 
and  it  is  further 

Ordered,  adjudged  and  decreed,  tiiat  tlie  said  contract  so  entered  into 
between  the  said  Christian  Dancel  and  the  said  Goodyear  Shoo  Machinery 
Company  of  Hartford.  Connecticut  in  .huniary  2nd.  1892.  and  assumed  by 
the  defendant  aforesaid,  be  specifically  jx'rformed  by  said  defendant. 
formerly  named  the  Goodyear  Shoe  Macliiiicry  Company  of  Portland. 
Maine,  and  now  iiaimil  I  1m>  Initcd  Shoe  .Mailiinery  Company  of  Elaine,  by 
the  payment  by  said  ilcfcndant  to  tlie  complainants  herein.  Christian 
Dancel  and  IMary   Dancd.  as  administrators  of  Chrislinn    nanccl.  doc(>ascd. 


>7l'l  AIM'KNOIX. 


—  • 


«if  tlu'  Hiiuuint  of  $41(i.tilir;  oil  tlu-  hi^t  (l;i\  ol'  I'Uili  iiuuitli  Iroiii  aiurimluil 
ill"  Novi'IhIht  30tli,  IS'.'S.  to  iiinl  iiuliuliiiu  Auljusi  :!l>.t.  llKtS.  with  intcn'st 
ut  tilt'  rati'  of  six  pi-r  ooiit.  a  yoar  from  tlic  tiul  uf  <:icli  siuli  moiitli  until 
tlio  dato  of  [laviiu'iit;  and  also  on  Si'|it«'iiiln  r  Stii.  IIHIS.  (lu'  additional  sum 
of  $111.04.  ]iro\  itU'd  liowovtT.  tliat  slioiiUl  said  Idtt'is  |iat<iit  of  tlir  I  iiitcd 
Staffs,  iniinlu'rod  4r)!t,lt;!ti.  lificaftiT  i-case  to  nniain  in  fonc  as  a  xalid 
patoiit.  tlu'H  till'  liability  of  said  defendants  to  j)ay  tlu'  installnu'nts  under 
said  I'oiitract  sulisot|Ui'iitly  luaturinj,'  siiall  ceaso  and  tluit  said  (Ud'cndaul 
furtlior  pay  to  con»]daiiiaiits  tlio  i-osts  of  tliis  suit,  as  taxed  liy  tlic  (jerk; 
and  tlio  costs  of  said  eomplainaiits  liavinji  hei  n  duly  taxed  at  tiie  sum  of 
.S42;{,7'2,  now.  thoreforo.  it  is  further 

Orderi'd.  adjiuljied  and  deereed.  fliat  the  complainants,  (  Inistian  Danees 
and  Mary  Daneol,  adiniiiist lators  of  the  estate  of  (  hristiaii  Daneel,  de- 
ivasfd.  iceover  of  tlie  defendant  the  I'nited  Shoe  Maeliiiiery  Company  of 
Maine,  fonnorly  named  the  CJoodyoar  Shoe  .Maehinery  C  omi)any  of  Port- 
land. .Maine,  the  sum  of  $416.(j(in,  with  interest  from  Xovendu'r  ."{(ttli.  ISitS. 
wliieli  interest  aniounts  to  $L'J().2o  :  and  the  further  sum  of  $41(i.t)lir;  witd 
interest  from  Deeeinhcr  .Slst.  ISflS.  whieli  interest  amounts  to  $154.17  ;  and 
tiie  further  ?uin  of  $410. (JG  with  interest  from  .lanuary  31st.  1S!H);  whieh 
interest  amounts  to  $1.50.0{);  and  tlie  further  sum  of  $410.G()ri  with  interest 
from  February  28th.  1800.  whieli  interest  amounts  to  $15():  and  the  further 
sum  of  $41(i.(i(ir,  with  interest  from  Maieh  ."Slst.  1899.  which  interest 
amounts  to  $147.92:  and  tiie  further  sum  of  $4ltl.{i(!r,  with  int<Mest  from. 
Ai)ril  30th.  1899.  whieli  interest  amounts  to  $14."). S4:  and  the  further  sum 
of  $41G.66§  with  interest  from  May  31st,  1899.  which  interest  amounts  to 
$143.7.5;  and  the  further  sum  of  $416.GGg  with  interest  from  dune  30th, 
1S99.  which  interest  amounts  to  $141. G7:  and  the  further  sum  of  .$41().6Gji 
with  interest  from  .Inly  31st.  189!t.  which  interest  amounts  to  $139.59: 
and  the  further  sum  of  $410.00^^  with  interest  from  August  31st.  1899. 
whieh  interest  amounts  to  $137.50:  and  tthe  further  sum  of  $41G.G6.^  with 
interest  from  September  30th,  1899,  wliich  interest  amounts  to  $] 35.42; 
and  the  further  sum  of  $41G.GG2  with  interest  from  October  Slst,  1899, 
wliieli  interest  amf)unts  to  $137.50:  and  the  furtiier  suiu  of  $41G.6(>r;  witli 
interest  from  Xovendx-r  30th.  1899.  which  interest  amounts  to  $131.25; 
and  the  further  sum  of  $41G.GGrt  with  interest  from  Decend)er  31st.  1899. 
which  interest  amounts  to  $129.17:  and  the  further  sum  of  $416.GGs.  with 
interest  from  January  31st.  1900.  whieh  interest  amounts  to  $127.09;  and 
tlie  further  sum  of  .$41G.(iG.r,,  with  interest  from  February  28th,  1900,  which 
interest  amounts  to  $125.00.  and  the  further  sum  of  $41(i.(;()n.  with  interest 
from  :March  31st.  1900.  which  interest  amounts  to  $122.92:  and  lh<'  further 
.sum  of  $41G.(jGn,  with  interest  from  April  30th,  lOiKi.  which  interest 
amounts  to  $120.84:  and  the  further  sinn  of  4$1G.G():',,  with  interest  from 
May  Slst.  1900,  which  interest  amounts  to  $118.75:  and  the  fur- 
ther sum  of  $416.G0r,.  with  interest  from  .Tune  30th.  '  1900.  which 
interest  amounts  to  $110.G7;  and  the  further  sum  of  .$41G.0G^. 
with  interest  from  July  Slst.  1900.  wliich  interest  amounts  to 
$114.59:  and  the  furtiier  sum  of  $41G.GGr;.  with  interest  from  Au<2;ust 
1000.  which  interest  amounts  ttot  t$n2.50:  and  the  further  sum  of 
.?41C.r»r)r|.  with  interest  from  Septemlwr  30th.  1900.  wliich  interest  amounts 
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to  $1 10.42;  and  the  further  sum  of  $410,605.  with  interest  from  October 
31st,  1900,  which  interest  amounts  to  $112.50:  and  the  further  sum  of 
$416.06§,  with  interest  from  Xovemlier  JiOth.  11100.  whicli  interest  amounts 
to  $100.25:  and  the  further  sum  of  $416.06?..  with  interest  from  December 
31st.  1000.  which  interest  amounts  to  $104.17:  and  the  further  sum  of 
$410. OOH.  with  interest  from  January  31st,  1901.  whicli  interest  amounts 
to  $102.09:  and  the  further  sum  of  $416,061  with  interest  from  February 
28th.  1901.  wliich  interest  amounts  to  $100.00:  and  the  further  sum  of 
$416.60§  with  interest  from  March  31st.  1901.  wliich  interest  amounts  to 
$97.92;    and  the  further   sum   of   $410,065   with   interest  from  April  30tli, 

1901.  which  interest  amounts  to  .$95.84:  and  the  further  sum  of  $416.06,^ 
with  interest  from  May  31st.  1901.  which  interest  amounts  to  $93.75:  and 
tlie  further  sum  of  .$416.0(ir;  with  interesi.  from  .Tune  30th.  1901,  whicli 
interest  amounts  to  $91.67:  and  the  further  sum  of  .$416,661  with  interest 
from  .July  31st,  1901,  which  interest  amounts  to  .$89.59;  and  the  further 
Slim  of  $410.06§  with  interest  from  December  31st.  1901.  which  interest 
amounts  to  $87.50:  and  the  further  sum  of  $416,605  with  interest  from 
September  30th.  1901.  which  interest  amounts  to  $85.42:  and  the  furtlier 
sum  of  $410,663  with  interest  from  October  31st.  1901.  which  interest 
amounts  to  $83.34;  and  the  further  sum  of  $416. 66|  with  interest  from 
November  30tli.  1901.  whicli  interest  amounts  to  $81.25;  and  the  further 
sum  og  $416. 66§  with  interest  from  December  31st,  1901.  which  interest 
amounts  to  $79.17:  and  the  further  sum  of  .$410.06n  with  interest  from 
January  31st.  1902.  which  interest  amounts  to  $77.09;  and  the  further 
sum  of  $416,665  with  interest  from  February  28th,  1902,  which  interest 
amounts  to  $75.00:  and  the  further  sum  of  .$416.00?!  with  interest  from 
March  31st.  1902.  which  interest  amounts  to  $72.92;  and  the  further  sum 
of  $410.00S  with  interest  from  April  30th.  1902.  which  interest  amounts 
to  $70.84:   and  tin-  furtlier  sum  of  $41  COO?:  with   interest  from  May  31st. 

1902.  which  interest  amounts  to  $08.75:  and  the  further  sum  of  $416,605 
with  interest  from  June  30th.  1902,  which  interest  amounts  to  $00.67:  and 
the  further  sum  of  .$410,002  with  interest  from  July  31st,  1902.  which 
interest  amounts  to  $64.59:  and  the  further  sum  of  .$410,005  with  interest 
from  Auffust  31st.  1902,  wliich  interest  amounts  to  $62.50:  and  the  further 
sum  of  .$410.06n  with  interest  from  January  31st.  1903,  which  interest 
amounts  to  $60.42:  and  the  further  sum  of  $416.06§  with  interest  from 
October  31st.  1902.  which  interest  amounts  to  $58.34;  and  the  further  sum 
of  $416.6(iii  with  interest  from  November  30th.  1902.  which  interest 
amounts  to  $05.25;  and  the  further  sum  of  $410,061  with  interest  from 
December  31st,  1902,  which  interest  amounts  to  $54.17;  and  the  further 
sum  of  $416,065  with  interest  fro  January  31st.  1903.  which  interest 
amounts  to  $52.09;  and  tlie  further  sum  of  $410,065  with  interest  from 
February  28th.  1903.  which  interest  amounts  to  .$50.00;  and  the  further  sum 
of  .$416.06ri  with  interest  from  ^^arch  31st.  1903.  which  interest  amounts 
to  $47.92:   and  the  furtlier  sum  of  $410,001  with   interest   from   .\pril  30th. 

1903.  wliich  interest  amounts  to  $45.94:  and  the  further  sum  of  $410,001 
witli  int<'rest  from  May  31st.  1903,  wliich  interest  amounts  to  $43.75;  and 
the  further  sum  of  .$410,001  with  interest  from  June  30th.  1903.  which 
interest  amounts  to  $41.67:   and   the  further  sum  of  $410,601   with   interest 
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from  .Inly  :U»i,  100:i.  wliiili  iiitoifst  amounts  to  $30.r)0;  and  tho  futtlicr  aiiiii 
of  $4I(i.lili9  with  int»M«'sf  fioiii  Angnst  lilst,  1!)0;{,  which  intt'icst  anionnts 
to  $37..")0;  anil  tin-  lnrtlii>r  sum  of  $41(i.tili|i  with  inti'iivst  from  Si-ptonihor 
;!i)th.  ll)U."{,  wliioli  intcii'st  amounts  to  $:{5.4-2;  and  the  fnrtlicr  sum  of 
?;41G.Ut»:-i  witli  inti-nst  from  Oitohor  .fist.  li>03,  which  intoicst  amounts 
to  $3;J.;>4  :  and  tho  further  sum  oi  .$ 4  1  (l.tKiri  with  interest  from  November 
;»Oth.  1S>0;{.  wliieli  interest  amounts  to  .^31.2;");  and  the  furtluT  sum  of 
$4Ui.(itiii  with  interest  from  Deeember  31st,  1003,  which  interest  amounts 
to  $2!). 17;  and  the  further  sum  of  $41G.liGii  with  interest  from  January 
3Ist,  1S)04.  wliieli  interest  amounts  to  $27.09;  and  tiie  fnrtiier  sum  of 
.'i:41li.rit>'i  witli  interest  from  l''el)ruary  2!)th,  1004,  wliieh  interest  amounts 
to  .■r2."i.O0;  and  tlie  furtlier  sum  of  41t).()fls  with  interest  from  Mareh  3lHt, 
l'.)04.  wliieh  interest  amounts  to  .$22.92 :  and  tlie  furtlier  sum  of  $416.00?, 
with  interest  from  April  3()th,  11)04,  which  interest  amounts  to  $20.84; 
and  the  further  sum  of  $410.G0ri  with  interest  from  IMay  31st,  1904,  which 
interest  amounts  to  $18.7;);  and  the  further  sum  of  $41G.(i0ii  with  interest 
from  .lune  30th.  1!)04.  wliieli  interest  amounts  to  $10. (17;  and  the  further 
sum  of  .l!4U).G0r;  with  interest  from  .July  31st,  1004,  which  interest  amounts 
to  $14.50;  and  the  further  sum  of  .'i541().()Os  with  interest  from  August  31st, 
i;H)4,  which  interest  amounts  to  $12.50;  and  the  further  sum  of  $416.GG;i 
with  interest  from  September  .30,  1!)()4,  which  interest  amounts  to  $10.42; 
and  the  furtlier  sum  of  $41C.GGr;  with  interest  from  October  31st,  1004, 
which  interest  amounts  to  $8.34;  and  the  furtlier  sum  of  $41G.(i(i::5  with 
interest  from  November  30th.  19U4,  wliicli  interest  amounts  to  .'};G.25;  and 
the  further  gum  of  $41G.GGn  with  interest  from  December  31st,  1904,  whicli 
interest  amounts  to  $4.17;  and  tlie  further  sum  of  $410. GG^  with  interest 
from  .January  — .  1905,  which  interest  amounts  to  .$2.09:  and  the  further 
sum  of  $41G.66§  due  February  28th,  l!in5.  In  tiie  agj^regate  $37.G04  39/101) 
DriHars.  tojiether  with  the  said  costs  of  $423  72/100  dullnrs,  making  a  total 
of  S3S.02S  11/100. 

And  that  the  complainants  above  named  may  have  an  execution  to  col- 
lect the  said  sum  of  $38,028  11/100  from  the  said  defendant,  the  Goodyear 
Shoe  Machinery  Company  of  Portland,  Maine,  otherwise  known  as  the 
I'nited  Shoe  Machinery  Company  of  Maine;  and  it  is  further 

Ordered,  adjudged  and  decreed,  that  hereafter,  in  case  upon  or  before  the 
last  day  of  any  succeeding  month  prior  to  August  31st,  1908,  provided  that 
the  said  letters  patent  of  the  United  States  number  459.030,  then  still 
remain  in  force  as  a  valid  patent,  said  defendant  shall  omit  to  pay  the 
said  complainants  or  to  the  successors  of  the  said  c<nnplainants  said  sum 
cf  .$41G.GGr, ;  and  also  in  case  on  September  8tli,  1908,  said  defeinlant  fail 
to  pay  the  said  complainants  or  their  successors  the  further  sum  of  $111.04, 
tiien  immediately  upon  and  after  each  such  default  and  failure  to  pay  any 
said  sura  as  aforesaid,  said  complainants  or  their  successors  may  apjjly  to 
this  Court  at  the  foot  of  this  decree  upon  four  days'  notice  to  Edward  H. 
Childs,  E..3(|.,  the  solicitor  who  appeared  for  said  defendants  in  this  suit  at 
liis  office,  number  59  Wall  Street,  in  the  Borough  of  Manhattan,  City  and 
Countv  of  New  York,  or  at  such  other  office  or  address  as  the  said  defend- 
ant may  subsef|nently  by  notice  in  writing  to  the  complainants  select  in 
this  .State,  for  judgment  for  all  and  for  any  of  tlie  installments  under  said 
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contract  wliich  are  then  unpaid  with  interest  to  tlie  date  of  payment  and 
the  cost  of  each  such  application,  and  it  is  further 

Ordered,  adjudged  and  decreed,  tliat  eitlier  party  may  apply  at  the  foot 
of  this  decree  for  further  relief  not  inconsistent  with  that  previously 
awarded  upon  notice  in  writing  addressed  to  the  solicitor  who  has  ap- 
peared for  tlie  opposite  part_v  at  his  present  ofTicc.  or  at  sucii  otlier  address 
as  either  party  may  hereafter  notify  the  other  party  in  writing  tliat  he, 
she,  it  or  they  select  for  that  purpose. 

Dated  New  York,  February  28th,  1905. 

Enter  on  Febr'y  28,  1905. 

John  R.  Hazel,  U.  S.  D.  J. 

FORM  XLVII.— BILL   OF  EXCEPTIONS. 

[Copied  from  Heidritter  v.  Elizabeth  Oil  Cloth  Co.,  112  U.  S.  294.] 
[Dist7-ict]   Court  of  the  United  states,  District  of  Neiv  Jersey. 

August  Heidrittek  ~\ 

vs.  ^In  Ejectment. 

The  Elizabeth  Oil  Cloth  Company.! 

Be  it  remembered  tliat  afterward,  to  wit,  on  the  fifth  day  of  May,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty,  at  a  stated 
term  of  the  said  court  begun  and  h(ddiiig  in  Trenton  in  and  for  the  Dis- 
trict of  .New  Jersey,  before  his  Honor.  Jolin  T.  Nixon,  District  Judge, 
the  issue  joined  in  tlie  above  stated  cause  between  the  said  parties 
{pro  tit  the  pleadings)  came  on  to  be  tried  before  the  said  judge  with- 
out the  intervention  of  a  jury,  the  ])arties  aforesaid  by  their  counsel 
having,  according  to  the  statute  in  siuli  case  made  and  provided,  waived 
a  jury;  the  plaintiff  being  represented  by  Edward  A.  Day,  Esquire,  his 
attorney,  and  ^^'illiam  II.  Corbin.  Ks(iuire,  of  counsel:  and  tlie  defend- 
ant by  William  R.  Wilson,  Esquire,  its  attorney,  and  Benjamin  William- 
son, J.  Tredvvell  Richards,  and  Alfred  S.  Brown,  of  counsel;  and  upon 
tlie  trial  of  that  issue  the  attorneys  of  tlie  said  August  Meidritter. 
plaintiff,  to  maintain  and  prove  the  said  issue  on  his  part  (it  first  iiav- 
ing  been  admitted  by  the  counsel  for  the  said  defendant  that  the  erec- 
tion of  the  building  upon  tlie  premises  in  controversy,  and  for  the 
erection  of  which  the  mechanic's  lieimrs  mentioned  in  plaintill's  bill  ul 
particulars  supplied  materials,  was  commenced  June  25th,  1872)  oil  end 
in  evidence  the  following  deeds  and  records,  viz.: — 


2728  aimm:m>i.\. 

All  .Afinpliliftl  io|»y  ot"  tin-  lollowinj,'  .loftl.  viz.:  lulward  C.  Uiowii 
ami  wilV  to  t  ImiK's  I..  Sii-hcr.  uar.  d.'.'.l.  .latod  Avijiust  lilt.  1S72;  re- 
ceived Auj^iist  "JO,  1S72;  in  Hook  7.!  of  hcods  tor  I  iiioii  Co..  p|>.  10,  cti.-., 
convoys  {iromisos   in  controversy. 

An  e\ent|)lilie.l  eopy  of  the  jiiil;>nuMit  roll  in  tiie  follo\viii;i;  eases,  viz.: 
In  tlie  olliee  ot  the  elerk  of  tiie  (  .Miiily  of  I'liioM;  August  lleidritter  v. 
rharles  I..  Sielier.  huilder  and  owner:  lien  (daiin  and  jiid^inienl;  [  pm  ut 
the  same.l 

An  e.xeniplilieil  eojiy  of  the  ind<;inent  roll  in  the  follu\vin<,'  case,  viz.: 
In  the  olliee  of  the  ilerk  of  the  County  of  Union;  Ferdinand  lUancke 
and  others,  partners,  etc..  as  Ferdinand  Blaneke  v.  Ciiarles  \j.  Sicher, 
liuiliier   and    owner:    lien,   claim,   and    judf,nnent;     (pro   ut   the   same.) 

An  exemplihed  copy  of  the  follow  in;;  deed,  viz.:  8etii  I'..  Kyder,  sher- 
itr.  to  An«;ust  lleidritter^  deed  dated  September  24th,  187:5;  received  De- 
eemher  1.  IST.i;  in  Book  S4  of  Deeds  for  Union  Co.,  p.  r)S2,  conveys  the 
premises  in  controversy  under  and  l)y  virtue  of  the  judfriuent  and  exe- 
cutions  in   the   two  eases   last  above   natiu'il:    ijnd   tit   the   same.) 

Also  certain  other  deeds  and  records  by  wiiieh  a  four-thirteenths  interest 
in  the  premises  in  question  was  conveyed  away  by  the  said  plaintilV,  and 
subse<iuently  thereafter  reconveyed  to  him. 

And   tiiereupon    said    plaintiff   rested    liis   case. 

Whereupon  the  attorneys  for  the  said  The  Elizabeth  Oil  Cloth  Com- 
pany, the  defendant,  to  maintain  and  prove  the  said  issue  on  its  part, 
called  as  a  witness  John  C.  Baily.  who  being  duly  sworn,  testilie<l  among 
other   things  as   follows: — 

"1  was  United  States  deputy  marshal  for  the  district  of  New  Jersey  in 
1S73,  under  Samuel  Plummer.  United  States  marshal,  and  as  such  took 
possession  of  the  premises  in  controversy,  ann)ng  other  things,  in  tiie 
condemnation  or  forfeiture  proceeding  brouglit  by  the  United  Slates 
against  Charles  L.  Sicher  for  illicit  distilling,  in  February,  1S78,  and  licld 
such  position  until  the  sale  of  the  premises  was  made  by  tlie  United  States 
marshal  to  Edward  O.  lirown.  \\iiilc  in  possession  of  said  premises,  a 
gentleman  came,  there  whose  name  and  appearance  1  cannot  rcmoniher,  and 
told  me  that  he  had  a  claim  against  the  premises." 

Whereupon  the  counsel  for  the  plaintifl's  did  tlicu  and  there  insist 
Ijefore  the  said  judge  that  the  said  testimony  slioiild  not  be  ailoweil.  on  the 
ground  that  the  same  was  incompetent,  irrelevant  and  immaterial,  and 
prayed  the  said  court  not  to  admit  and  allow  tlie  same;  and  the  said  Judge 
did  then  and  there  allow  and  admit  the  said  testimony  to  be  introduced. 
Whereupon  the  counsel  for  the  said  plaintiff  did  then  and  tlieie  propose 
his  aforesaid  objection  to  the  ruling  of  the  said  court.  :inil  prayed  that 
this  bill  of  exceptions  might  be  sealed,  and  it  is  sealed  accordingly. 

Jno.  T.  Nixon.  J.    |L.  S.) 

And  thereupon  under  ,tlie  above  ruling  the  witness  further  testified: 
"I    told    the   genticinan    that    the    place   for    him    to   go    and    defend    his 
claim   was  at  Trenton,   and   told   him  also  of  the  notice,   viz.:    the  procla- 
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Illation,    wliicli    had    been    set    up:    I    also    published    that    notice    in    tlie 
.Jersey   City  Times. 

•'1  saw  the  same  gentleman  on  the  day  of  s^ale.  He  was  with  Mr.  M.  E.  G. 
Brown,  and  T  liad  conversation  with  them  botli  there." 

And   being  cross-examined,   said:  — 

"I  remember  that  there  was  an  announcement  made  at  the  marslial's 
sale  in  regard  to  certain  lien  claims  on  the  premises.  A  paper  relating 
to  said  claims  was  also  served  upon  me.  Mr.  Alward  appeared  as  the 
attorney    for   the    lien   claimants   on    that   day."' 

And  thereupon  the  counsel  for  the  defendant  offered  in  evidence  the 
following    records,    viz.:  — 

An  exemplified  copy  of  the  following  deed,  viz.:  Edward  G.  Brown 
and  wife,  to  Charles  L.  Sicher.  war.  deed,  dated  August  20,  1872:.  re- 
ceived August  20.  1872:  in  Book  7.3  Deeds  for  Union  Co.,  pp.  10,  etc., 
conveys   the  premises   in   (juestion. 

The  record  in  full  of  the  decree  and  proceedings  in  the  following  case, 
viz.:  C.  S.  District  Court.  District  of  New  Jersey:  the  United  States 
of  America  v.  Eighty-nine  Hogsheads  of  Molasses,  etc.:    (pro  ut  the  same.) 

And  also  an  exeniplilied  copy  of  the  following  deed,  viz.:  Samuel 
I'lniiiiner.  U.  S.  marshal,  to  Edward  G.  Brown:  deed  dated  ^lay  29, 
1873:  received  June  7,  1873:  in  liook  81  of  Deeds  for  I'nion  Co.,  pp.  301, 
etc.;  conveys  the  premises  in  controversy  under  and  by  virtue  of  the 
decree  and  execution  in  the  last  almve  case:    t pro   iit  the  same.) 

W  iicicupoii  the  counsel  for  the  said  plaintilV  tlicii  and  there,  and  in 
each  instance  on  the  ])roduction  thereof,  interposed  and  insisted  that  the 
said  evidence  so  oflered  to  be  given  by  the  defendant,  to  wit.  the  decree 
and  proceedings  on  forfeiture  and  the  deed  of  the  United  States  marshal 
to  Brown  thereunder,  was  not  good  or  admissible  at  law  upon  the  issue 
aforesaid,  and  ought  not  to  be  admitted  in  I)ar  of  plaintill's  title  to  the 
premises  in  controversy,  for  the  reason  that  the  plaintill's  title  acquired 
under  the  mechanic's  lien  proceedings,  as  aforesaid,  was  by  law  ]irior  to 
the  title  of  the  said  defendants  acquired  under  the  said  condemnation  pro- 
ceedings: also  for  the  reason  that  the  said  condemnation  |)roceedings  in 
no  wise  condemned  or  forfeited  the  interests  of  the  said  lienors  in  said 
premises,  and  that  their  said  interest  had  not  been  affected  by  said  pro- 
ceedings: also  for  the  reason  that  by  the  several  acts  of  Congress,  and  the 
suj)ple]iients  thereto  under  which  said  proceedings  were  had  and  main- 
tained, only  the  right,  title,  and  interest  of  the  said  Charles  L.  Sicher  in 
the  jiiemises  could  have  been  seized  and  ((Midenmed  to  he  forfeited,  ami 
that  the  interests  of  the  said  lienors  could  have  in  no  wise  been  alleeted 
thereby,  and  also  as  only  the  interest  of  said  Sicher  in  the  premises  had 
be<'n  seized  and  condemned,  said  Brown  aei|uire(l  only  that  interest  at 
the  marslial's  sale,  and  took  his  title,  therefore,  subject  to  the  mechanic's 
liens  on  the  premises;  al.so  for  the  reason  that  as  under  the  laws  of  New 
.fersey  the  title  of  the  said  plaintilf  to  the  premises  upon  the  sale  to  him 
by  tlie  sheriff  of  Union  county  reverted  back  to  the  date  of  the  conimence- 
iiieiit  of  Ihe  buildings,  viz.:  June  2").  1S72.  hmg  prior  to  the  time  when  the 
business  of  distilling  was  carried  on  by  the  said  Siclier  on  the  premhses, 
and  long  jirior  to  the  time  when  tin-  United  States  acquired   its  lien  there- 
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to.  tlif  snid  coiult'iii nation  proi-oodinfis  were  iiu'lVwtual  to  out  oil"  or  alYect 
>!»itl  plaiiitilV's  titU-.  also  for  tho  n^asoii  lliat  liy  tlio  acts  of  Coiiiircss. 
tiiiit  tlio  sii|i|ilonii'iil>  tlicicto.  niiilcr  wliich  said  (jrocci'dinjis  were  liad, 
only  tlu'  rif^lit.  title  and  intt-rrst  of  (  liarifs  I..  Siilicr  in  the  j.i  cniisos, 
and  the  rijrlit,  titlo  and  intorost  of  ovory  porHoii  w  lio  kno\vin>;ly  siilViMcti 
and  |iorniittod  tla«  business  of  u  distillory  to  ho  tlioro  oarriod  on,  or  wiio 
tonnivit!  at  the  sanio,  oould  bo  forfoitod  to  tlio  I'nitod  States,  and  no 
|iroof  luis  btvn  niailo.  oitlior  in  tlio  coiidiiiiiiat  imi  iirooi'o<liiijj;s  or  in  tlio 
trial  of  this  oauso.  that  tho  lienors  had  knowin^dy  suH'orod  and  |)eriiiittod 
the  business  of  a  distillery  to  bo  carried  on  on  the  promises,  or  tiiat  they 
had  eonnivwl  at  the  same,  and  therefore  that  tlie  interests  of  such  lienors 
hud  not  biHMi  forfeited  to  tho  I'nitcd  States  and  wore  not  afTooted  by  tho 
tleoree;  also  for  the  reason  that  tho  district  court  never  had  jurisdiction  to 
pronounce  the  said  decree  in  that  the  Tnitotl  States  internal  revenue  col- 
Iwtor  had  not  seized  tlie  said  premises  prior  to  tho  lilinj;-  of  the  infor- 
iiintioii;  also  for  the  reason  that  the  inforuuitiou  did  not  pronounce  in  dis- 
tinct articles  the  causes  of  forfeiture,  and  did  not  aver  that  the  same  were 
contrary  to  the  form  of  the  statutes  in  such  case  made  and  provided,  and 
that  the  allejrations  therein  did  not  coiifniin  strictly  to  tlie  statutes  under 
which  the  proceedings  wore  had,  and  therefore  the  said  decree  was 
void  and  no  title  could  be  acquired  thereunder:  also  for  tlio  reason  that 
the  said  decree  was  void  in  that  the  court  in  said  nrocoodinf^s  did  not 
have  proof  made  of  the  allcf>ations  in  tiio  libel  of  information,  and  tli(>i-o- 
fore  said  Brown  accpiired  no  title  to  the  premises  in  cpiostion.  and  also  on 
tiie  ground  that  by  the  terms  of  said  deed  all  that  said  lirovvn  acquired 
was  the  right,  title  and  interest  of  said  Sicher  of,  in,  and  to  the  premises 
in  controversy,  and  therefore  took  the  same  subject  to  said  mechanic's 
liens. 

But  his  honor,  the  said  .judge,  held  and  atVirmed  that  the  said  evidence 
so  otTered  to  be  given  by  the  defendant,  as  aforesaid,  was  good  and  ad- 
missible in  law,  and  thereupon  the  same  was  read  and  given  in  evidence. 
To  which  ruling  of  his  honor,  the  said  judge,  the  plaintiif  then  and  there 
prayed  a  bill  of  exceptions,  and  his  honor,  the  said  justice,  sealed  the  ex- 
ception accordingly. 

Jno.  T.  Nixon,  J.  [L.  S.] 

And  thereupon  the  said  defendant,  further  to  prove  and  maintain  the 
said  issue  on  its  part,  ofTered  in  evidence  certain  records  and  nu'sne  con- 
vej'ances  by  which  the  title  to  the  premises  in  controversy  passed  from 
said  Brown  and  became  finally  vested  in  the  said  defendant;  and  there- 
upon the  said  defendant,  further  to  prove  and  maintain  the  said  issue 
on  its  part,  called  as  a  witness — 

Kdward  G.  Brown,  who,  being  duly  sworn,  testified,  among  other  things, 
as   follows: 

•"I  have  heard  the  testimony  of  the  witness,  .John  C.  Bailey,  in  reference 
to  the  gentleman  who  was  pn-sont  with  me  at  the  marshal's  sale:  that 
gentleman  was  Frederick  J..  Heidritter,  a  son  of  the  plaintiff." 

Whereupon  the  counsel  for  the  plaintilF  then  and  there  objected  to  the 
admission    of   the   said    testimnnv.    for    tlie    reason    that   the   same   was   m- 
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competent,    immaterial,   and    irrelevant,    ami    tlie   said   judge  did   then   and 
there  allow   and   admit  the  said  testimony   to   he   introduced. 

Wliereupon  the  counsel  for  the  said  plaintid'  did  then  and  there  pro- 
pose his  aforesaid  objection  to  the  ruling  of  the  said  court,  and  prayed 
that  his  bill  of  exception  might  be  sealed,  and   it  is  sealed  accordingly. 

.1X0.  T.  Nixox,  J.  [L.  S.] 

Thereupon,  under  the  above  ruling,  this  witness  further  testified,  and 
being   cross-e.xamined,    said : 

"1  remember  .a  paper  being  read  at  the  sale;  Mr.  Alward  was  pres- 
ent: the  paper  was  in  regard  to  certain  lien  claims  on  the  seized  prem- 
ises; also  had  a  conversation  with  said  Frederick  L.  Heidritter  in  re- 
lation to  the  liens:  I  knew  at  the  time  I  purchased  the  premises,  at 
said  sale,  of  the  existence  of  the   liens." 

And  thereupon  the  defendant,  further  to  prove  and  maintain  the  issue 
on   its  part,   called — 

James  Kay.  who,  being  duly  sworn,  testified,  among  other  things,  as 
follows: — 

•'I  am  a  government  storekeeper,  and  remember  the  seizure  of  the 
premises  in  controversy.  I  saw  Mr.  Frederick  L.  Heidritter  at  the  dis- 
tillery  shortly   after   the  seizure." 

\\'liereui)on  the  counsel  fur  plaintiiV  did  thcTi  and  there  object  to  the 
admission  of  the  testimony,  and  insisted  that  the  same  be  not  allowed  in 
evidence,  for  the  reason  that  it  was  incompetent,  inunaterial,  and  irrelev- 
ant, and  his  honor,  the  said  judge,  then  and  there  admitted  and  allowc(l 
the  said   testimony  to   be   introduced. 

Whereupon  the  counsel  for  the  said  plaintiff  did  then  and  there  pro- 
pose his  aforesaid  objection  to  the  ruling  of  the  said  court,  and  prayed 
that  his  bill  of  exception  might  be  sealed,  and    it   was  sealed  accordingly. 

.I.No.  T.  Xixo.x,  J.  [L.  8.J 

'rhereu|»(jn  under  the  above  riding,  the  witness  testilied  further,  as 
follows: 

"Said  Heidritter  said  he  had  a  claim  against  the  building,  and  that 
he  thought  his  claim  came  in  ahead  of  the  government.  He  wanted  per- 
mission to  put  a  paper  on  the  bviilding.  and  he  did  post  such  a  paper." 
.\nd    being   eross-e.xamincd,   said:  — 

"That  paper  was  the  same  as  was  read  at  the  sale." 

And  said  defendant,  further  to  prove  and  maintain  the  issue  on  its 
part,  called  as  a  witness — 

Frederick  \..  Heidritter.  who.  l)eing  duly  sworn,  among  other  things, 
said: — 

"f  rr-side  and  do  business  at  Klizabeth:  1  am  a  lumber  dealer,  and  am 
now  a  j)artner  of  my  father,  the  plaint  ill  in  this  case.  1  have  been  con- 
nected with  my  father's  business  for  fifteen  years  last  past,  and  was  in 
business  with  him  at  the  time  of  the  seizure,  and  was  then  his  managing 
clerk." 

\\'he)(ii|ion  the  counsel  for  the  plainlilf  did  tiien  and  there  interpose 
jmkI  object  to  the  admission  of  said  testimony,  for  the  reason  that  the 
same  was  immaterial  and  irrelevant,  and  the  said  judge  did  then  and 
tliere  allow  and  admit  the  said  testimony  to  be  introduced. 
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WUomipon  tlu«  rounsfl  for  tl.o  sai.l  [.luiiililV  .lid  Hi.mi  an.l  tlieic  pro- 
,H.so  liis  afun'saiil  ol>jci-tioii  to  tlu-  nilin-  of  tho  sai.l  .•..int.  aii.l  inayod 
tlitit   his  bill  of  f.\i-i-i.tioM   iniiilit  l'i>  s.-aKd.  aihl    it    is  s.-alc.l  ai.'..r.lin-lv. 

,l.\o.  T.  Nixon,  .1.   11..  S.] 

Aii.l   saul   witiu'ss,   ln'iii^  oro»-.-\aiiuiiiHl,  sai.l: 

••llu-  building'  sfi/o.l  was  tlu-  saim-  for  wlii.ii  tlu-  iiiaU>rials  wtic  aup- 
plitfd   by   my   father,  and    luontioiu'd    in   tli.-   lien   .lainis." 

And  thomipou  tho  dofon.laiit  cluso.l  its  case,  and  this  concliid.d  the 
testimony  m  the  .ase. 

FOK.M   Xl.Niir.— WKIT  OF  CERTIORARI. 

/■/)    the  Supreme  Court  of  the  District  of  Columbia  the  2d  day  of  June, 

1887. 


Fkam  IS   A.  Wood  ^ 

,*•.  I  At  Law.  No.  27,832,  Certiorari. 

The  District  ok  toi.iMniA.J 

The  ['resident  of  the  United  States,  to  the  Supreme  Court  of  the  District 
of  Columbia,  Greeting: 

For  sullicient  reasons  shown  by  tlie  petition  in  this  case  you  are  hereby 
commanded  to  certify  and  send  to  this  court,  immediately,  your  proceed- 
injrs  therein,  with  all  things  touchinji  the  same,  as  fully  and  as  entirely 
as  it  remains  before  you.  by  whatsoever  luinies  the  parties  may  be  called  in 
said  proceedings,  together  witli  this  writ,  tliat  said  court  may  cause  to  be 
done  what  of  right  ought  to  be  done  in  the  premises. 
Witness:.  E.  F.  BiNcaivji, 

Chief  Justice. 
[SEiiL.]  K.  J.  Meigs,  Clerk. 

By  J.  R.  Young,  Assistant  Clerk. 

FORM  XLIX.— PETITION  FOR  WRIT  OF  HABEAS  CORPUS. 

[From  record  in  TOG  Fe.l.  1()8.] 

To   the  honorable   the  diMrict  court   of   the  United  States  in  and  for  the 
southern  district  of  New  York  in  the  second  judicial  circuit: 

The  petition  of  Walter  Konrad  Geissler  respectfully  shows: 

I.  Your  petitioner  is  a  resident  of  the  City,  County  and  State  of  New 
York,  in  this  circuit  and  district. 

II.  Your  petitioner  is  now  actually  imprisoned  and  rostrained  of  his 
liberty  and  detained  by  color  of  the  authority  of  the  United  States  in  the 
custody  of  William  Henkel,  Esq.,  United  States  marshal  in  and  for  the 
southern  district  of  New  York,  to  wit.,  at  the  Borough  of  Manhattan  ol 
the  City  of  New  ^'ork  in  the  said  district. 

III.  The  sole  clayn  and  sole  authority  by  virtue  of  which  the  said 
William  Henkel.  marsV.al  as  aforesaid,  so  restrains  and  detains  your  peti- 
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tioner,  is  a  certain  paper  wiiicli  purports  to  be  a  coramittiient  in  writing, 
a  copy  of  which   is  liereunto  annexed  marlvcd  "A.'" 

IV.  Upon  information  and  belief,  the  saiil  conmiitnient  was  issued  by 
Thomas  Alexander,  Esq.,  a  United  States  Commissioner,  in  certain  pro- 
ceedings instituted  on  behalf  of  the  Empire  of  Germany  under  color  of  the 
treaty  between  the  United  States  and  the  Kin2;dom  of  Prussia  and  otlier 
states  of  the  (lermanic  i'edcration,  upon  a  cliarjic  that  your  petitioner 
had  committed  the  crime  of  forgery  within  tlie  jurisdiction  of  the  King- 
dom of  Saxony. 

V.  Your  petitioner  did  not  commit  the  crime  of  forgery  within  the 
jurisdiction  of  the  Kingdom  of  Saxony  antl  your  petitioner  has  not  com- 
mitted the  crime  of  foigery  anywhere. 

VI.  Upon  information  and  belief,  tlie  warrant  which  was  the  foundation 
of  said  extradition  proceetlings  before  said  Commissioner  did  not  state  any 
facts  which  constituted  the  crime  of  forgery  within  the  meaning  of  said 
treaty,  nor  within  the  common  law  definition  of  said  crime,  nor  witliin  the 
statutes  of  the 'State  of  New  York  defining»said  crime,  nor  within  the 
dertnition  of  said  crime  by  the  statutes  in  force  in  the  Kingdom  of  Saxony 
at  the  time  when  said  crime  of  forgery  was  alleged  in  said  warrant  to 
have   bi'cn   couimitted. 

\'ll.  Ipoii  infornuition  and  belief,  the  evidence  before  said  Commis- 
sioner did  not  show  any  facts  wliicli  constitutcil  the  crime  of  forgery  with- 
in the  meaning  of  said  treaty,  nor  within  the  common  law  delinition  of 
said  crime,  nor  within  the  statutes  of  the  State  of  New  Y'ork  defining 
said  crime,  nor  within  the  definition  of  said  crime  by  the  statutes  in 
force  in  the  Kingdom  of  Saxony  at  the  time  when  said  crime  of  forgery 
was  alleged   to   have   been  committed. 

Vill.  I'pon  information  and  belief,  in  the  said  proceedings  before  said 
eonnnissioner  and  said  commissioner  permitted  to  be  ofTered  before  him 
and  admitted  in  evidence  against  your  petitioner,  certaiii  documents 
and  exhibits  and  other  pai)ers,  which,  and  eacii  of  which,  under  the 
provisions  of  said  treaty,  were  not  admissible  in  evidence  against  your 
jjetitioner,  and  which,  and  each  of  which,  under  the  statutes  of  the  State 
of  New  York,  were  not  admissible  in  evideiue  against  your  petitioner,  and 
which,  and  each  of  which,  undei-  the  statutes  of  the  United  .States,  were 
not  admissible  in  evidence  against  your  petitioner,  and  the  admission  in 
evidence  of  which,  and  of  each  of  which,  was  in  violation  of  the  Consti- 
tution of  the  United  States  and  did  not  constitute  due  process  of  law. 
Amongst  othiM'  exhibits  thus  admitted  in  evidence  b.\'  said  comniissionci' 
was  and  were  a  certain  exhibit  whicli  jjurported  to  be  a  i)hotogra|)li.  and 
certain  exhiljits  which  jnirported  to  be  copies  of  cLi«^cks,  and  certain  exhibits 
whicli  purported  to  be  copies  of  papers,  the  originals  of  which  alleged 
checks  and  |>apers  were  not  produced  before  said  commissioner  and  the 
originals  of  whicli  documents  were  not  jji'oduced  before  said  commissioner. 

I.X.  Upon  information  and  lielicf,  in  tlie  said  proccvdings  before  said 
coniniissioiier  tin-  said  iniimii-->ii)iier  allow  ei|  lo  he  olVered  in  evidence 
against  y(jui-  petitioner  and  ailmitted  in  evidence  against  your  petitioner, 
certain  papers  purporting  to  be  depositions,  taken  iii  the  I'jupire  of 
rifvmany.    which    papers    were    not   properly    nor    legally    authenticated    in 
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pursiiunoo  of  the  snid  tivaty,  aiul  wlii^li  p:i|uis  wcio  not  pvoin'rly  and 
K-f,'ully  aiitlu-ntioutoil  in  itiiisiuimf  of  tlic  statiids  of  tlio  VuxUhI  States, 
ami  which  j.aju-rs  won-  not  proiu'ily  aii«l  Ic-allv  autlicnticali'd  in  piir- 
siuim-f  of  thf  statutes  of  the  State  of  Ne\\  \  >'rk,  aii.l  wlii.li  iiapcrs  did 
not  sliow  that  tlio  |.iofetHlin},'s  tlint  ri-sultt'd  in  tin-  takiii-;  of  t*aid  ullc-cd 
d.'iHisitioii-.  wer.'  valid  and  in  aci'oichincc  with  tho  statutes  in  force  in  the 
Kntpire  «>f  (;eiMniny.  under  color  of  which  said   proceediiij;s  took  phice. 

\.  rpon  iufornuitii'ii  and  i.dicf.  in  tlie  said  extradition  proceedings  the 
sHid  coinniissionor  denied  to  your  petiti(nier  a  due  hearinj;  and  denied  to 
voiir  jH'titioner  duo  process  of  law  in  the  said  respects  and  in  many  other 
respects,  and  your  petitioner  was  denied  the  rifjht  to  be  confronted  with 
the  witnesses  ajjainst  him.  which  was  secured  to  your  petitioner  hy  tlie 
Sixth  Amendment  of  the  (.'oust itution  of  tiie  Tnited  States,  and  your 
petitioner  was  denied  either  rights  under  the  Constitution  of  the  United 
States,  and  your  petitioner  was  denied  tlie  rij^hts  secured  by  the  said 
treaty,  and  the  construction  of  the  said  treaty  was  drawn  in  (juestion  in 
the  course  of  said    proceed irt<,rs. 

XI.  I'pqn  inforuKitioii  and  belief,  the  said  proceedings  before  said  coui- 
niissioner  were  for  these  and  other  reasons  ab.solutely  void,  and  the  said 
commitment  is  absolutely  void,  and  your  petitioner  is  now  conlined  and  de- 
prive<l  of  his  liberty  in  violation  of  the  Constitution  of  the  United  States 
and  in  violation  of  the  statutes  of  the  I'nited  States  and  in  violation  of 
the  riijhts  secured  to  your  petitioner  by  said  treaty. 

WIIIORKFORK  your  petitioner  prays  tiiat  a  writ  of  habeas  corpus  may 
issue  directed  to  the  said  William  Tlenkel,  marshal  of  the  I'nited  States, 
and  to  each  and  all  of  his  deputies,  requiring  him  and  them  to  bring  and 
have  your  petitioner  before  this  court  at  a  time  t()  be  by  tliis  court  de- 
termined, together  with  the  true  cause  of  the  detention  of  yo>ir  petitioner, 
to  the  end  that  due  iiuiuiry  may  be  had  in  the  premises;  and  tiiat  a  writ 
of  certiorari  may  at  the  same  time  issue  directed  to  the  said  Thomas 
Alexander.  Esq..  I'nited  States  commissioner  for  the  southern  district  of 
New  York  and  commissioner  under  the  laws  of  the  United  States  con- 
cerning the  extradition  of  fugitives  from  the  justice  of  a  foreign  country 
under  a  treaty  l)etween  the  United  States  and  a  foreign  country,  direct- 
ing him  to  certify  to  this  court  all  the  proceedings  that  took  place  before 
him  and  all  the  evidence  that  was  offered  l)efore  him  in  the  said  pro- 
ceetlings  which  resulted  in  the  issue  of  the  said  commitment:  and  that 
this  court  may  proceed  in  the  summary  way  to  deteiniine  the  facts  of  this 
case  in  that  regard  and  the  legality  of  your  petit-ioner"s  impairment,  re- 
straint and  detention,  and  thereupon  to  dispose  of  your  petitioner  as  law 
and  justice  may  require.     And  your  petitioner  will  ever  pi'ay,  &c. 

Dated,  at  the  City  of  New  York,  the  9th  day  of  March.  1912. 

ItOCKR    l-'OSTKR. 

Attorney  for  the  Petitioner, 
55  Liberty  Street, 
Kew  York. 
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City,  County  axd  State  of  Xew  York,  1 

United  States  of  America.  ^ 

Southern  District  of  New  York.       J 


Walter  Konrad  Geissler,  being  duly  sworn,  deposes  and  says:  I  am- 
the  petitioner  above-named.  I  have  read  the  foregoing  petition  and  I 
know  the  contents  tliereof.  The  same  is  true  to  my  own  knowledge,  except 
as  to  the  matters  therein  stated  to  be  alleged  upon  information  and  belief, 
and  as  to  these  matters  I  believe  tthe  same  to  be  true.  The  said  petition 
and  each  part  thereof  is  true  to  the  best  of  my  k-nowledge,  informatiun  and 
belief.  >o  previous  application  for  the  writ  of  habeas  corpus  and  no 
previous   ajiplication   for   the   writ  of  certiorari  has  been  made. 

Walter  Konbad  Geissler. 
Sworn  to  before  me  this  9th  day  of  ^larch,  1912. 
Charles  J.  Volpe, 

Notary  Public, 
[Notarial  Seal.]  New  Y'ork  County. 

FOEM  L.— WRIT  OF  HABEAS  CORPUS. 

The  President  of  the  United  States  to  William  HenJcel.  Esq.,  United  States 
marshal  for  the  southern  district  of  ^'ew  York,  Greeting: 

We  command  you  that  you  have  the  body  of  Walter  Konrad  Geissler. 
by  you  imprisoned  and  detainetl,  as  it  is  said,  together  with  the  time  ami 
cause  of  such  imprisonment  and  detention,  by  whatsoever  name  he  shall 
be  called  or  charged,  before  the  District  Court  of  the  United  States  in 
and  for  the  Southern  District  of  New  Y'ork  in  the  Second  Circuit,  at  a 
stated  term  thereof,  to  be  lield  on  tlie  loth  day  of  .^rarch.  3912,  at  10:30 
o'clock  in  the  morning  of  that  day  or  as  soon  thereafter  as  counsel  can  be 
heard,  to  do  and  receive  wliat  shall  then  and  there  be  considered  concern- 
inff  the  said  Walter  Konrad  Geissler.  and  have  vou  then  and  there  this 
writ. 

Witness,  the  Hon.  George  C.  Holt, 
U.  S.  District  Judge,  Southern  District  of  New  York. 
The  9th  day  of  March.  inj2. 

Thomas  Ale.xandeb, 
[Seal.]  Clerk  of   the   District  Court  of  the  United   States  for  tin- 

Southern  District  of  New  ^ Ork. 
The  foregoing  writ  is  hereby  allowed. 
New  York,  March  9th  1912. 

JjEarned  Hand, 
United  States  District  Judge. 


2t3G  AlM'lMtlX. 

FoiiM  i.i.    w  i;ri'  OK  (  i:i;iioiJAr!T. 

Thf    I'rfsitlt'nt    of    tin     I  nitnl    Stutis    to    'I'liahKis    Ah  .ntnder.    Es<]..    riiitnl 
Slatts  ('t»ni»issii)iu'r  for  the  snullicni  (listiici  of  Xcir    York,  uml  iliih) 
appointnl  ami  aulliorizvd  f>i/  the  District  Court  of  the  ('uiial  sttilis 
for  the  Southern   IHstrirt  of  A'rir   Vo//,-  to  act  as  CoiinniNftioiu  r   under 
thr  laws  of  the   I  nited  States  eoneernituj   the  e.rtradidou   <//  fiifiilires 
from    thv   Justice   of   a    foreign    eounlri/    under    u    treat ii    Ik  I  ire<u    the 
I'nited  States  and  am/  foreign  eountri/,  (JRicKi'iNci : 
Fur  svillk'ii'iit  ri-asoiis  sFiown   l>y  the  petition  of  Walter    Koiirad  (ieissier, 
sworn   to   on   tlie  iUli   day    of    Maieli.    1!)12.   you    are    lierehy    eoininaiuled    to 
e«>rtify  and  send  to  tlie  Distriet  Court  of  tlic   I'nited  States  in  and  for  tlu' 
sontliern    ilistriet   of   New    Vori<    in    tiie   st'i'ond   eireiiit  <in    the    ir)tli   day   of 
Mareii.  I!il2,  at  lOi.'JO  o'clock  in  the  niorninfj;  of  tliat  day  or  as  soon  tliero- 
aftt-r   as   counsel   can    l>e   lieaid.   your   proceedings   concerning   the   matters 
describoil    in.  and   those  to   which   reference   is  made   in.   said   petition   and 
concerning  tlie  application  for  tlie  extradition  of  Waltei-   Konrad  Geissler, 
together   with    the   testinu)ny    and   otlier    exidence   olVered    and    iceeived    be- 
fore you    with    all    tilings    touching   the   same   and    the   e\  ideiice.    both   oral 
and    documentary,    ottered    and    received    before   you    therein,    as    fully    and 
as  entirely  as  it  remains  before  you,  by  whatsoever  names  tlie  parties  may 
be   called    in    said    proceedings.    togetJier    with    this    writ,    that    said    court 
may  cause  to  be  done  what  of  right  ought  to  lie  done  in  the  premises. 

Witness,  the   Hon.  (iEouciic  ('.   lloi/r. 
U.  S.  District  Judge,  Southern   District  of  New  York. 
The  9th  day  of  March.  1ft]  2. 

Thomas  Alexanoer, 
I  Seal.]  Clerk  of  the  District  Court  of  the  United  States  for  the 

Southern  District  of  New  York. 
The  foregoing  writ  is  hereby  allowed. 
New  Y^ork,  March  9th,  19]  2. 

Learned  Hand, 
United  States  Distriet  Judge. 

FORM  LIL— APPEAL  AND  ALLOWANCE. 

District  Court  of  the  T^uited  States  for  the  Southern  District  of 

New  York. 

Jon.v  Doe.  Plaintiff.  Appellant,  ") 

against  L 

liicilARD   Roe,   Defendant,   Respondent.  | 

The  above  named  jdaintill".  John  Doe,  conceiving  himself  aggrieved  hj' 
the  order  entered  on  December  3.  19] 2,  in  the  above  entitled  proceding, 
'lotli  hereby  appeal  from  said  order  to  the  Supreini'  (  ourt  of  the  United 
States,  and  he  prays  that  this  his  appeal  may  he  allowed:  and  tliat  a 
transcript  of  the  record  and  jooceedings  and  pajiers  up<iii  which  said  oider 
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was  -made,  duly  authenticated,  may  be  s^.-nt  to  tl:e  Supreme  Court  of  the 

United  States. 

Robert  Jones, 

Attorney  for  Plaintiff  and  Appellant  John  Doe, 

^OG  &  20S  Broadway,  New  York.  X.  Y. 

New  Y'ork.  January  13th,  1913. 

And  now.  to  wit:  On  January  14th,  1913;  it  is  ordered  that  tlie  appeal 
be  allowed  as  j.rayed  for.  E.  Henry  Lacombe.  Circuit  Judge. 

FOR.M  LIII.— CITATION  ON  APPEAL. 

United  States  of  America,  ss. 
To  Richard  Nop.  C.keeting: 

Y'ou  are  lierel.y  cited  and  admonished  to  be  and  appear  at  the  Supreme 
Court  of  the  United  States,  to  be  holden  at  \Yashin,uton.  on  the  15th  day 
of  February,  nineteen  hundred  and  thirteen,  pursuant  to  an  appeal, 
filed  in  the*  clerk's  ollice  of  the  District  Court  of  the  United  States  for 
the  Southern  District  of  New  York,  wherein  John  Doe  is  appellant  and 
Richard  Ww  is  respondent,  to  show  cause,  if  any  tliere  be.  why  the  judg- 
ment in  the  said  writ  of  error  mentioned  should  not  be  corrected,  and 
speedv  justice  sliould  not  be  done  to   the   i)arties  on   that   behalf. 

\Yitness  the  Hon.  Edward  Doufjlass  \Yhite,  Chief  Justice  of  the  United 
States,  this  10th   day  of  January,   in  the  year  of  our  Lord  one  thousand 

nine  hundred   and   thirteen. 

E.  Henry  Lacombe.  Circuit  Judge. 

FORM    I.IW— \\R] T   OF   KRROR    FROM    SUPREilE   COURT   TO    [DIS- 
TRICT^ COURT. 

United  States  ok  America,  ss. 
The  President  of  the  Vnited  Ktates.  to  the  Honorable  the  Judges  of  the 
\District]  Court  of  the  Vniled  States  for  the  l^ottthem  District  of  ^^ew 
York.  (iREETlNC;: 
Because  in  the  record  and  proceedings,  as  also  in  the  rendition  of  tin- 
judgment  of  a  plea  which  is  in  the  said  1  District]  Court,  before  you.  or 
some  of  vou.  between  John  Stiles,  plaintiff,  and  Richard  Hoe.  defendant. 
a  manifest  error  hath  happened  to  the  great  damage  of  the  said  defendant. 
Richard  Roe.  as  bv  his  .•oniphiiiit  appears.  We  being  willing  that  error, 
if  any  hath  been.  sluMil.l  be  .inly  corre.ted.  and  full  and  speedy  justice 
done  to  the  parties  aforesaid  in  this  behalf,  do  command  you.  if  judg- 
ment 1k'  therein  given,  that  then  under  y(mr  seal  distinctly  and  ojieiily. 
you  send  the  record  an.l  proceedings  aforesaid,  with  all  things  concerning 
the  same,  to  the  Supreme  C.uirl  of  the  Inited  States,  together  with  this 
writ.  HO  that  von  iiave  the  same  at  Washington,  on  the  second  Monday  of 
OctolK-r  next. 'in  the  said  Supreme  Court,  to  be  then  and  there  held,  that 
the    record    and    proceedings   aforesaid    being   inspected,    the   said    Supreme 

'   Court  mav  cauNC  further  to  be  .1 ■  t  herein   to  correct  tiuit  error,  what  of 

right,  an.i   according  to  the  laws  and  customs  of  tbe  Inited  States,  shoul.l 

be  done. 
■      \Yitness    tbe    Honorable    Kdward    Douglass   White.    (  liief   Justice   of   the 

Fed.  Prac.  Yoi.  III.— 172. 


2  7r>S  .\iM'i:.Nnix. 

said  Siiprt'mo  I'oiiit.  tlic    1»(1>  .la.\    of  S.-ptfinlxT.   in   the  vcai-  of  our   Lord 
»»iie  tlunisainl   iiiiif  limuln'il   aiitl   tliiitcin. 

.Ia.\ii;s    IIaii     McKknxky. 
I  li'ik  111'  tin'  Siiiirt'iiu'  (  <iiiil   of  the  I'liiti'd  States. 

Allowed  by 

l.r\i!M:i>   IlAM).    liiit.-d   States   District  .liu!<>e. 

I'ORM  LV.— WKir  Ol"  KKKOn   IKOM   SlI'ltKMK  COURT  TO  CIRCUIT 

con;  T  Ol"   Al'IM'.ALS. 

I  I'rom    record    in    144   V.  S.   4(1.').] 

Unitko  Statks  ok  Ami:uu  a.  ss. 
77n'    rnsidrni    of    the   rnitctl   Stnlrs,    (<i    thr    II nimrnlilr    the  Judges  of   the 
I'nittd    States    Cireiiit     Voint     of      \i>i><,ils    for    the    Seeond    Circuit, 
Crkktim;  : 

Mecaiise  in  the  record  and  |)roce(-dinj^s.  as  also  in  the  rendition  of  the 
jiidfrniont  of  a  plea  wliicli  is  in  tlie  said  (  irciiit  Court  of  Appeals,  before 
vou.  or  s«)ine  of  vou.  lietween  Doniinick  Amato,  plaiiititi',  and  The  North- 
ern raeitic  Railroad  I  onipanv.  defendant,  a  manifest  error  hath  hap- 
pened, to  the  fireat  danuif-e  of  the  said  defendant,  the  Northern  Pacific 
Railroad  Coin])aiiy,  as  by  its  complaint  appears.  We  being-  willing  that 
error,  if  any  hath  been,  should  be  duly  corrected,  and  full  and  speedy 
justice  done  to  the  parties  aforesaid  in  this  bdialf,  do  conunand  you,  if 
judgnu'nt  be  therein  .fiiven.  that  tlieii  under  your  seal,  distinctly  and 
openly,  you  send  the  record  and  proceedings  aforesaid,  with  all  things 
concerning  the  same,  to  the  Supreme  Court  of  tlie  Cnited  States,  togetlier 
with  this  writ,  so  that  you  liave  the  same  at  Washington,  within  thirty 
days  from  the  date  hereof,  in  the  said  Supreme  Court,  to  be  then  and 
there  held,  that  the  record  and  jjroceedings  aforesaid  being  inspected,  the 
said  Supreme  Court  may  cause  further  to  be  done  therein  to  correct  that 
error,  what  of  right,  ami  according  to  the  laws  and  customs  of  the  United 
States  should  be  done. 

Witness  the  Honorable  Melville  W.  Fuller.  Chief  Justice  of  the  said 
>iil)reme  Court,  the  twentieth  day  of  Kcbruary.  in  the  year  of  our  Lord 
cine  tliousand  eight  hundred  and  ninety-two. 

(Signed)  .I.v.mks   II.  McKe.nney, 

Allowed  by 

(  lerk  of  the  Supreme  Court  of  the  United  States. 
(Signed)  Samltx   Blatciiford, 

Associate  Justice  of  the  Supreme  Court  of  the  United  States. 

Febraury  20.  1892. 
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FORM  LVI.— WRIT  OR  ERROR  FRO:\r  (  IRCUTT  COURT  OF  APPEALS 

TO    ID1ST1U(.T]    COURT. 

United  States  of  America,  ss. 

The  President  nf  the  (  iiited  States  of  America,  to  the  Judges  of  the 
[Di^triet]  Court  of  the  inited  States  for  the  Southern  IHstriet  of  \ctv 
York.  Greeting: 

Hecause  in  tlie  record  and  proeeedinjjs.  as  also  in  the  rendition  of  the 
jud.unnent  of  a  plea  which  is  in  the  said  [District]  Ccmrt.  before  yon.  or 
some  of  you.  hetw'en  Doininick  Aniato.  plaintiff,  and  the  Northern 
Pacific  Railroad  Company,  defendant,  a  manifest  error  hath  happened. 
to  the  great  damage  of  the  said  Northern  Pacific  Railroad  Comi)any.  as 
is  said  and  appears  by  the  complaint:  We.  being  willing  that  snch  error, 
if  a!iy  hath  been,  should  be  duly  corrected,  and  fnll  and  speedy  justice 
done  to  the  parties  afoicsaid  in  this  ln'half.  do  coniuiand  yon.  if  judg- 
lU'  it  be  therein  given,  that  then,  under  your  seal,  distiiutly  and  openly, 
you  send  the  record  and  proceedings  aforesaid,  with  all  things  con- 
cerning the  same,  to  the  Justices  of  the  United  States  Circuit  Court  <d 
Appeals  for  the  Second  Circuit,  at  tiie  court  rooms  of  said  court  in  th'i 
Post-olfice  building  in  the  city  of  New  York,  together  with  this  writ,  so 
that  you  have  the  same  at  the  said  place,  before  the  Justices  aforesaid. 
on  the  twentieth  day  of  August  next,  that  tlie  record  and  |)roreedings 
aforesaid  being  inspected,  tlie  said  Justices  of  the  said  Circuit  Court  of 
Appeals  may  cause  further  to  be  doiu'  therein,  to  correct  that  error, 
what  of  right  and  according  to  the  hiw  and  custom  of  tlie  United  Stat' vs 
ought  to  be  done. 

Witness,  the  Honorable  Mei.vii.m:  \\'.  Fuller.  Chief  Justice  of  the  Su- 
preme Court  of  the  United  States,  tliis  -iTth  day  of  July,  in  the  year  of 
our  Ix)rd  on  thousand  eight  hundred  and  ninety-one.  and  of  the  Inde- 
pendence of  tlie    United  States  the  one   hiiiidicd   and  sixtcciitli. 

(Signed)  John    A.  Sihki.d.s, 

[Seal   of  U.  S.   Circuit 
Court  of  Appeals.] 

Clerk    of   the   Circuit   Court  of   Appeals   for 
the    Unit<<l    States    of    AnuMica.    for    the 
Second   Circuit. 
The  foregoing  writ  is  hereby  allowed. 

(Signed  )  !•;.    lliMiv    l..\( oMiu:. 

FOit.M  L\  ii.-\\i;n  (•!'  i:i;i;()i;  to  state  court. 

U.MTKU    StAI'KS    ok    AMKIU(  A.    SS. 

The    I'rrsidiiil    iii    Ihi     I  ii  i  1 1  d    Sidles    nf    Aiiierii'd.    to    Uie    llonoruhle    the 

Jufh/es     III      III!      Su/n'riiK      ■hldiiiitl      Cnlirt      nf      lilt       Cnui  iliiiil  icfdlt  h      of 
MuHHUelt  list  I  Is,    I  ;  lU  !■  11  N<J  : 

HecaUHe   in    the    iimuhI    mihI    pioccrdjngs.   as   also   in    Ihc    reiidilion    of   the 
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jiulyim>nt  of  a  pK-a  wliirh  i>*  in  tlu-  sm.l  Su\<vrnw  .liulKial  Court  of  the 
lommonwfalth  of  Massai-liusotts  UvU>v^  \o"-  '"  """"'  "''  >""•  '"''"o  the 
hij-host  i-ourt  of  hnv  or  o(iiii(,\  of  thr  siii.l  Stato  in  whi.h  a  (Iccisioii 
i-oiiiti  ho  liail  ill  tlic  said  Miit  hct\M«  ii  -lolm  Doo  ami  llichaid  Koc,  w  lu-re- 
iii  was  ih-awii  in  .|ii.'slioii  (Ih'  \ali.lit\  of  a  tifaty  or  staliiti  of,  or  an 
iiutliority  twen-iseil  imtl«r.  the  Initi'd  States,  and  the  doiisioii  was 
aj-uinst  tlicir  validity:  or  wlicrriii  was  drawn  in  (picstion  tlic  validity 
of  a  statute  of.  or  an  aullmntv  f\cni>c.l  nndti-.  said  Slate,  on  the 
"round  of  their  heinii  lejiuj^nant  to  the  (  oust iliilion.  treaties,  or  laws 
of  the  United  States,  and  the  deeision  was  in  favor  of  their  validity 
or  wherein  was  drawn  in  (luestion  the  eonstrnction  of  a  clause  of  the 
fonstitutioii.  or  of  a  treaty,  or  statute  of.  or  .oininission  iuld  under 
the  Inited  States,  and  I  lie  deeision  was  a-iaiiist  the  titi'v  rij^lit.  privi- 
lege, or  exemption  specially  set  up  or  (laiined  under  such  clause  of 
the  said  e'onstitiilioii.  treaty,  statute,  or  coininission ;  a  manifest  error 
hath  liappined  to  the  ■>rcat  daina.L'e  of  the  said  Kicliard  Koe,  as  hy  hia 
eoinplaint  a]>pears.  W f  hein.i;  willing  tliat  error,  if  any  hath  hecn, 
should  he  duly  corrected,  and  full  and  s])eedy  justice  done  to  the  par- 
ties aforesaid  in  this  behalf,  do  couimand  you,  if  judgment  he  therein 
•'ivcn.  that  then  under  your  seal,  distinctly  and  openly,  you  senil  tiie 
reeord  and  proceedings  aforesaid,  with  all  things  concerning  the  same, 
to  tli'i  Supreme  Court  of  the   I'nited   States,   together   witli    this  writ,   so 

that   you   have  the   same  at  \\ashington,   on   the  (hiy   of  next, 

in  the  sai<l  Supreme  Court,  to  he  then  and  there  held,  that  tlie  record 
and  proceedings  aforesaid  being  ins|)ectid,  tlu;  said  Supreme  Court  may 
cause  further  to  be  done  therein  to  correct  that  error,  what  of  right, 
and  aecording  to  the  laws  and  customs  of  the  United  States,  sliould 
be  done. 

Witness  the  Honorable  :\Ielville  W.  Fuller.  Chief  Justice  of  the  .said 
Supreme  Court,  the  18tli  day  of  December,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty-nine. 

James  Hall  McKknnky, 
Clerk  of  the  Supreme  Court  of  the  United  Stat<'3. 

Allowed  by 

HoBACE  Gray,  Justice. 

FOJRM  J.NJll.— PETlTiOX  I'oi;  \\  HTT  OF  EKROR  TO  STATE  COURT. 

[Form   record    in  Vollkommer  v.   Frank.  20.')  TT.  S.  521.] 

To  the  Honorable  Mdville  Weston  Fuller,  Ch'tcj  ./tif<tirr  of  the  United 
State;  and  to  the  Honorable  h'tifus  W.  I'echham.  Associalc  Justice 
of  the  Supreme  Court  of  the  ('nltcd  States;  and  to  the  other  Jus- 
tices of  said  Honorable  Courts  and  to  the  Honorable  the  Supreme 
Court  of  the  United  States: 

The  petition  of  Solon  L.  Frank  and  SannnJ  Frank,  who  reside  in  the 
City,  County  and  State  of  New   ^■ork.  respectfully  shows: 

I.  Heretofore  and  on  or  about  tiie  20th  day  of  Decemi)er,  1902,  an  ac- 
tion   was   conunenced    in    the   Sujjrenie   Court   of   tlie    State   of    New    Vork 
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for    the    Cminty    of    Kings    hv    Joseph    Vol!"  oiiinier,    Jr..    as    Trustee    in 
]5aiikniptcy    of    the    estate    of    Jacob    \'ogt,    bankrupt,    phiintitT    against 
your    petitioners    Solon    L.    Frank    and    Samuel    Frank,    doing    business    as 
"s.   L.   &    S.    Frank,    and   one  Jacob   Vogt,    as   d' ifendants.     The    complaint 
in    said    acti.m    alle-e.l :    That    on    or    about    July    lOth.    l'->n2.    said    Jacob 
Vogt    was   duly    adjudged    an    involuntary    bankrupt    in    the    L  iiited    States 
District   Court   for   the   Eastern    District   of   New    lork:    tluit    on   Xovem- 
ber    12th.    1!»02.    jjlaintitf    was    duly    appointed    trustee    in    bankruptcy    of 
said    Ijankrupt.    and    that    he    duly    qualilied    as    such    on    November    2 1st. 
1902;    that   on   A\n[\    10th,    1!)02.   said   Vogt   d(div.ii-ed    to  your    pt-titioners, 
the  defendants  Frank,  a  certain  chattel  mortgage  on  certain  of  the  goods 
and    chattels    owiu'd    by    said    Vogt,    to    secure    the    payment    of    the    sum 
of    $8,500:     that    at    the    time    of    nuiking    said    alleged    uu)rtgagee.    sabl 
Vogt   was    insolvent;    that   said    mortgage    was    intended    to    create   an    un- 
lawful   preference;    that    said    mortgage    was    void    for    usury,     and    that 
said   mortgage   was   fraudulent    for   tlie    reason    that    it   was    ma<le    for    an 
amount  greatly    in    excess   of    the   indebtedness   owing    from    said    Vogt   to 
said    Franks:    an.l    was    intended    to    injure    the    other    creditors    of    said 
Vogt.      Said    complaint    further    alleged    that    on    June    3()th.    1002.    one 
Arthur    T.    Stouteid)erg    was    apitointed    by    the    .ludge   of    tlie    said    liiited 
States   District    Court,    Receiver   of    the   property    of    said    bankrupt:    that 
by   agreement  between   said    Franks   and   the   petitioning  creditors   of   said 
\'ogt  in   Ijankruptcy.   an   order  was  made,  a   cojjy  of  which   order   was  an- 
naxed  to  said  complaint,   whicli  order  directed  as  follows:    'Tt  is  ordered, 
tliat    the    said    temporary    Ueci-iver    be    and    he    hereby    is    authorized    and 
directed   to   sell    at   public   auction   on   'J'liursday.    duly    3rd.   at    11    A.   'SI.. 
in   the   forenoon   of   that  day,   at   the   Auction-mart   of   th(>    Fiss.   Doerr   & 
Carroll's    Horse    Company,    on    the    nortli    sidn    of    24th    Street,    between 
Third    and    Lexington    Aven)u>s    in    tlie    I'.orough    of    Manhattan,    City    of 
New    York,    and    on    such    other    and    further    days    as    the    receiv<'r    may 
designate,    notice    of    the    time    and    place    of    this    sale    to    bn    publislied 
r>n    the    3rd    day    of    .luly.    in    the    New    York    Herald,    a    newspaper    pub- 
lished   in    tlie    {  ounty    of    New    York,    the    entire    plant    known    as    .Jacob 
\'ogt's    Suburban     DelivMiy.    (•nii>isting     of    the    personal     property    before 
described.    Ijelonging    to    the    said'  alleged    bankiupt.    free    from    any    and 
all    liens    of    any    kind    ami    luiture    thereon,    and    it    is    further    ordered, 
that    the    expenses    of    said    sal<:    be    deducted    from    the    moneys    derived 
therefrom,    and    it    is    further    ordered,    that    said    temporaiy    Iteceivi-r    be 
and    he   iiereby   is  authorized    and    directed,   w  itliiii    IIvm  days  from   the  date 
of   .said   sale   to  deposit    in   the    I'eople's   Trust   Company   of    Brooklyn,   as   a 
special    fund,    there    to    await    the   further    order    of    the    (  oiirt.    upon    due 
notice    to    all    creditors    who    have    or    may    heri'after    appear,    the    |)roceeds 
resulting    from    the   sale    of    said    |ii(ipeity.    after    the   deduction    ui    the  eX; 
I)enses  of   said   sale,   and    that  the   lien,    if  any,   of   the  said   alleged   chattel 
mortgage   of   tli<i  said    S.    I,.   &    S.    Frank,   be   transferred   to   and    attached 
to  said   special   fund  or  deposit   in    lieu   of.  and   (o   the   same  extent    that    it 
attached    to    the    said     |iin|,irty    lieiriniiefore    directed    til    be    sold.       It    IS 
further    ordered,    that    th<-    temporary     Keeeiver    be    and    he    hereby    is    au- 
thori/.-.l    and    <lirected   to   deposit   the   balance   ol    the    |iroceeds   of   said   sale 
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r.s  pint  of  tlu'  jifiu-nil  fuiul  of  tli.'  cstnlc  of  tlw  hHc.lumI  haiikriipt."  Sai.l 
onlor  \ui-  ciitcK'd  1>\  tli<>  ions.iit  of  tlu'  attoniovs  for  the  lu'titioiiiii- 
i-mlitors  and  ior  tlic  iittonu'vs  of  vom  p.'litioMfrs.  Said  sale  took 
|dai-»-  and  tlu-  in't  [irooi-rls  tliorrcd"  wcif  dulv  deposited  in  said  Trnst 
('oilipany  in  |>iirsuani'f  of  >uid  order  >niije(t  to  tlie  further  (uder  of  said 
Pistrii't  (.'omt  of  tlie  liiited  States. 

Said  Complaint  praved  tiiat  the  said  chattel  niort|:a-e  he  deelarinl  nidi 
anil  void  and  U-  eaneelled :  and  tliat  the  said  fund,  wiiieh  was  depositeil 
as  aforesaitl  under  the  order  of  said  District  Court  of  the  Cnited  States 
in  liankruj>tey  l)e  di'ihired  free  of  the  lien  or  ineunihranee  of  said  eluittei 
inort"a^'e.  and  free  from  any  lien  t)r  claim  by  yoni-  p'rtitioners  under  said 
mortuiii;*'  or  i)tlK'r\visc'. 

II.  \o\\v  pi'titioners  duly  answered  said  complaint.  The  said  hank 
rui't  made  a  default.  Sul>se.pU'iitly.  tlu'  issues  laised  iiy  said  pleadinj-s 
eanu"  on  for  trial  on  lune  Hi.  \W.\.  hefore  Mr.  diistice  Marean  of  said 
Sujireme  court  of  tlu'  State  of  New  \'()rk  at  a  si)ecial  term  theicof. 
held  in  tin'  County  of  Kings.  Upon  said  trial,  your  petitioners  moved 
to  dismiss  the  eomplaint  in  said  action  for  several  reasons,  aiium<;st 
other  Ptisons.  specifying  the  followin<::  That  the  sai<i  Supreme  Court 
of  the  State  of  Now  York  had  no  jurisdiction  hecause  said  suit  was 
hrouglit  to  determine  the  title  to  property  in  the  possession  of  said 
District  Court  of  the  I'nited  States.  Said  motion  to  dismiss  was  d' - 
nied  and  your  petitioners  duly  exce])ted  to  the  denial  of  said  motion. 
Suhspcpiently,  judgment  was  entered  in  said  action,  which  judgment 
provided  as  follows:  "It  is  orderdl,  adjudjied  and  decreed  that  the 
chattel  mortgage  executed  and  delivered  l.y  .lacoh  V'ogt  of  the  I'.orough 
of  Brooklyn.  County  of  Kings,  to  the  al>ove  nani'il  defendants  Solon  L. 
Frank  and  Sanuiel  Frank  of  the  (  ity  and  State  of  Now  York,  April  10. 
1002.  to  secure  the  sum  of  .$S..")no  with  le.aal  interest  and  filed  in  the 
office  of  the  register  of  the  County  of  Kings.  April  18.  1f)02,  as  No.  11.230 
be,  and  the  same  hereby  is  annuled  and  declared  void  and  of  no  efl'ect. 
That  said  register  upon  receiving  a  certified  copy  of  this  judgment 
.ancid  till  I  said  chattel  mortgage  of  record  and  that  the  said  chattel 
mortgajie  be  and  the  same  is  hereby  adjudged  and  declared  to  be  no 
lien  upon  the  moneys,  viz..  $."),4S1.47  deposited  on  duly  !>.  1!)02.  by  Ar- 
thur T.  Stoutenburgh  in  the  Peoples'  Trust  Company  of  Brooklyn.  N.  Y.. 
under  an  order  of  the  District  Court  of  the  I'nited  States  for  the  East- 
ern  District  of  New  York,  made  duly   2.   I!lli2."" 

III.  Thereupon,  your  ])etitioners  duly  excepted  to  said  judgment  and 
to  the  decision  upon  which  the  same  was  rendered  and  they  duly  ap- 
jiealnl  from  said  judgment  to  the  .\ppellate  Division  of  the  Suprenu- 
Court  of  the  State  of  New  York  for  the  second  ihiiartnu'iit.  Said  ap- 
peal duly  came  on  for  argument  i)efore  said  .Appellate  Division  and 
your  petitioners  throu<;h  their  counsel  duly  argued  that  said  judgment 
-h<iiild  be  reversed,  and  that  said  complaint  should  be  dismissed  foi- 
tfie  reason  that  the  District  Court  of  the  Inited  States  for  the  l^astern 
District  of  New  ^'ork.  sitting  in  bankruptcy,  had  thci  exclusive  light 
to  determine  the  title  to  said  fund  deposited  as  aforesaid  in  pursuance 
to   an    order    of    said    court;    and    for    the    further    reason    that   your    peti- 
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tioners  had  a  contiac-tiuil  right  luiilcr  said  order  to  have  all  (iiicstioiis 
concrrning  the  right  to  said  fund  dctermiiu'd  in  said  District  Court  ot 
the  United  States,  sitting  in  liaiikruptcy ;  and  your  petitioners  then  in 
!>aid  Appellate  Court  and  previously  in  said  court  of  lirst  instance  in- 
risted  that  they  jiad  a  title,  right.  privileg<i  and  ininiunity  under  tlie 
Constitution  and  Statutes  of  tlie  United  States,  which  relieved  thvin 
from  the  jurisdiction  of  said  State  Court  in  said  action:  and  wliicli 
entitled  them  to  liave  all  <iuestions  concerning  the  title  to  .said  fund 
determined  hy  the  said  District  Court  of  the  United  States,  sitting  in 
hankruptcy. 

IV.  Thereafter  on  or  ahout  October  11,  190.1.  an  order  was  entenjl  in 
tiie  office  of  the  Clerk  of  said  Appellate  Division,  which  order  affirmed 
said  judgment.  On  the  same  day.  a  certified  copy  of  said  ordwr  to- 
gether with  the  original  papers  on  said  appeal  were  entered  in  the  otHce 
of  the  Clerk  of  the  County  of  Kings  in  the  State  of  Now  York.  Subse- 
quently, on  October  23.  IKOo.  a  judgment  for  the  costs  taxed  upon  said 
appeal  was  thereupon  entered  in  the  office  of  the  Clerk  of  the;  County 
of  Kings,  which  judgment  ilirected  as  follows:  "Ordered  and  adjudged 
that  plaintiff  recover  of  said  defendants.  Solon  L.  Frank  and  Samuel 
Frank,  doing  business  as  S.  L.  &  S.  Frank,  the  sum  of  $149.00:  and  that 
said  plaintiff  have  execution  tiierefor.""  Said  decision  of  said  Apptdlatr 
Division  was  unanimous. 

v.  'J'he  constitution  and  laws  of  the  State  of  New  \'oik  provide  as  set 
forth  in  s'l-tion  ]!)1  of  the  Code  of  Civil  Procedure,  that  no  aj)peal 
shall  be  taken  to  the  Court  of  Appeals  of  said  State  from  a  judgment 
of  allirnuince  in  an  action  to  set  aside  a  judgment,  sale,  transfer,  con- 
veyance, assigiunent  or  written  instrument  as  in  fraud  of  thn  lights 
of  creditors,  when  the  decision  of  the  Appellate  Division  of  tin-  Su- 
preme Court  is  unanimous,  unless  sucJi  A])])(dlate  Division  sliall  cer- 
tify that  in  its  ojdnion  a  (piestion  of  law  is  in\()lved  which  ought  to 
be  reviewed  by  the  Court  of  Appeals,  or  unless  in  ca-sc  of  its  j-efusal 
to  so  certify,  an  appeal  is  allowed  l)y  a  judge  of  the  Court  of  Appeals. 
The  decision  of  the  .Justice  of  said  Supr'mie  Court  upon  which  said 
judgment  was  enteied  expressly  stated  as  follows:  "The  grounds  upon 
which  the  issues  ha\c  iieen  decided  are  as  follows:  Said  mortgag'i  was 
made  with  the  intent  and  purpose  of  said  \'ogl  and  said  defendants 
Frank  t<)  hinder,  defeat,  defraud  and  delay  said  X'ogt's  creditors."  I'pon 
the  trial  of  said  action,  no  evidence  of  usury  was  oll'eretl :  and  the  con- 
tention that  said  chattel  mortgage  was  void  under  the  bankruptcy  law 
as  a  prefer'»nce  wa-s  imt  raised  by  the  |)iaintiir.  w  iiose  only  contention 
upon  the  trial  was  that  said  chattel  mortgage  was  void  as  a  fraud  u[)on 
the  I'ights  of  tiie  creditors  of  said  \ Ogt.  Subse<|Uently  to  said  order  of 
affirmance  liy  said  A|)pell;itc  Division,  youi-  petitioners  duly  applied  to 
said  .\ppellate  Division  mid  i  i'i|ii' 1 1  ed  said  Api)ellate  Division  to  cer- 
tify that  in  its  opinion,  a  <|Ucstioii  (»f  law  was  inxoUcd  in  >;iiil  ca>r' 
which  ought  to  be  reviewed  liy  the  ('ouit  of  .-XjipiMls.  and  rei|Uc--trii 
said  -Appellate  Division  to  allow  an  ajtpeal  from  said  judgrnenf  to  said 
Court  of  .\ppeals:  but  sai<l  .\p|i'^'late  Division  refused  to  make  sued) 
cert ilii'at ion    and     refused    to    allow     such    af)peal.      Tliereupon    yoni-    peti- 
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tion.TS  .Inly  ajiplicl  to  llu-  Ilmii-raMc  Kdvvard  T.  I'.aitl.lt,  a  Jiul^'o  of 
the  ("ouit  of  Apiu'als  of  said  state  and  inovcd  hcforc  liiiii  for  tlu!  al- 
l»i\vnm-i>  of  an  aiipoal  to  saiil  I  taut  of  ApptaU  from  said  i\idMiii('Mt ;  but 
on  PtvcnilKT  7.   I!»it.').  tlu>  said  .liidji*-  Haitiett  d.iiii'd  said  iiiotioii. 

\'l.  rpon  said  trial  and  upon  said  apjical  and  uixui  said  sulpsccpi.  iit 
motions,  wliidi  wnc  made  in  said  Appcllatr  Division  and  licforc  said 
jmlj-o  of  tlu'  (,'ourt  of  Apjifals.  your  petitioners  duly  ar<iued  and  in- 
sistotl  and  askod  that  said  eomiilaint  should  he  dismissed  iipon  tlu'  fur- 
thir  ^Tountl  that  a  trustee  in  hankiuptey  eould  not  maintain  an  aetion 
to  si't  aside  a  elnitti  1  moit<;ajie  for  fraud  upon  creditors  in  this  case; 
in  whieh  there  was  no  evidence  that  tliere  wore  jud^^nuMit  creditors 
of  said  hankru[)t  reprosentdil  hy  said  trustee.  Said  oipjeetiou  nuulc  by 
vonr  pctitioni'is  was  overruled  in  all  siiid  courts.  \\mv  |)etitioiu'rs 
dniv  «'\eepted  to  said  rulinji  in  the  ti  ial  court.  N'our  petitioners  ar- 
i;ued  in  said  Appellate  Division  and  bi'fore  said  judjin  of  said  Court  of 
Appeals,  the  i|Uestion  of  the  jurisdiction  of  said  court  ami  of  the  said 
contractual  ri.iiht  of  your  petitioners  to  have  tiic  (|Ucstious  decided  by 
said  District  Court  of  the  United  States,  which  are  hereinbefore  set 
forth.  Said  decisions  of  said  courts  and  judj^es.  and  of  each  of  them, 
denie<l  to  your  petitioners,  a  title,  riirlit.  privilege  and  immunity  held 
h\-  your  petitioners  under  the  constitution  and  statutes  of  tlui  United 
States. 

Wherefore  your  petitioners  pray  that  a  writ  of  error  nuiy  issue  and 
that  they  may  be  allowed  to  bring  up  for  review  i)efore  tiin  Supreme 
Court  of  the  United  States,  the  said  or(l<r  and  judgment  of  said  Ap- 
pellate Division  of  said  Suprenu'  Court  of  the  State  of  New  York;  and 
that  vonr  ])'iUitiouers  nuiy  have  such  otluM-  and  further  relief  in  the 
premises  as  may  be  just:   and  your  petitioners  will  ever  pray,  etc. 

SoLox   L.   Fra.xk. 
Samuel   Fraxk. 
Roger  Foster. 

Petitioners'  Attorney.  :5.i  WnU  Street,  New  York. 
Roger  Foster, 
Of  (  nuusel. 

State  ok   New    \ork.) 

ss. 
County   of    New    ^'ork.( 

Solon  L.  Frank,  being  duly  sworn,  deposes  and  says:  I  am  one  of 
th'«  foregoing  petitioners.  The  foregoing  petition  is  true  to  my  own 
knowledge  excejjt  as  to  the  matters  therein  stated  to  be  alleged  upon 
information  and  belief;  and  as  to  those  uuttters  1  believe  the  same  to 
be  true. 

.Sworn    to   before   ine   this   Otb    day    of    December.    IDO."). 

(Seal  of  Isidor  Mehrbach.  Jsidor  .Meitrbach, 

Notary  I'ublic.  Notary  Public,  N.  Y.  Co. 

New   York  County.) 

Read  on  application  for  writ  of  orror  Dec.  19.  1005. 

R.  W.  Peck II AM, 

Asso.  Jus.  Sup.  Ct.  U.  S. 
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FORM  LIX.— PRAYER  FOR  RK\  KRSAL. 

[From    icford   in    Frank   v.   Xollkdininci-.    H)3    l'.  S.   521.] 
To  the  Honorable  the  Supreme  Court  of  the  i'nited  States: 

Soi.ox  L.  Frank  and  Samtkl  Frank.  Doing  Business"! 
as  S.  L.  &  S.  Frank.  PlaintilVs  in   F.iror.      .  j 

against  I 

Joseph  Vollkommkk.  .Jr..  as  Trustee  in  Hankrupti-y  off 
the  Estate  of  Jacob  Vogt,  a  bankrupt,  and  Jacob  j 
VoGT,  Defendants  in  Error.  J 

And  now  eome  Solon  I..  Frank  and  Samuel  i'laiik,  tlK'  plaintifTs  in 
error,  and  pray  fur  a  reversal  of  the  judgnuMit  of  the  Ap])ellate  Di- 
vision of  the  Supi-eme  (  ourt  of  tlie  State  of  New  \'ork  for  the  Second 
Department  in  th-j  aetion  hrou^^lit  l)y  Joseph  XOIlkoinmer.  Jr..  as  trus- 
tee in  bankruptcy  of  the  estate  of  Jacol)  X'ogt,  a  hankiu])!.  plaintilV 
and  respondent,  against  Solon  J^.  Frank  am!  Samuel  Frank,  doing  liusi- 
iiess  under  the  name  of  8.  L.  &  S.  Frank,  defendants.  ai)pellants.  wlio 
were  implcad'id  with  .Jacob  ^■ogt,  wlio  made  default,  whicii  judgment 
was  entered  in  the  ollice  of  the  clerk  of  the  County  of  Kings  on  or 
about  the  23d  day  of  October.  !!)()."):  and  they  also  pray  for  a  reversal 
of  the  order  of  anirnumce  in  .said  action  by  said  Appellat'i  Division,  in 
the  ofiice  of  the  clerk  of  said  A])pellate  Division  on  or  about  ()ctol)er  11, 
1905;  and  they  also  pray  for  a  reversal  of  the  judgnu'iit  in  said  action, 
of  the  Supreme  I  cunt  of  the  Stat"  of  New  York  in  and  for  tiie  (  ounty  of 
Kings,  entered  in  the  oilice  of  the  (derk  of  the  (ounty  of  Kings  on  or 
about  July  21.  J!)0;]. 

KOOKR     I'OsTKi;. 

Attorney  foi-  Solon  F.  Frank  and  Samuel  Frank.  :!.">  Wall  Street, 
New  York. 

F(»i;m  i.x.— NO'!  k  i:  'I'n  .loix  i\  w  i;iT  ov  v.v.unw. 

[From    record   in    Frank    v.    \ollkonimer.   205   U.   S.  521.] 
j<iipretnr   Cnurl.    Coiitili/   of   Xeio   York, 

Jo.sKPii    Voi.i.kom.mi:r.    Jr.,    as    Trustee  in"| 

Bankruptcy     of     the     instate     of     Jacob 

\'ogt,   a    Bankrupt.  j 

against  ^ 

Sor.oN   I..    Frank   and   SAxriior.   Frank,  do 

ing    business    nndei-    the    name    of    S.  L. 

&   S.   Frank,  and   .)a< oi!   \o(iT.  J 

Dear  Sir:  I'lease  take  notice  that  .Messrs.  Solon  L.  Frank  and  Saniiu-I 
Frank  are  al)Out  to  apply  to  a  Justice  of  the  Supreme  Court  of  the 
United   States   for  a   writ  of  error   to   review   the  order   and    judgment   of 
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tlie     Appellate     Oivi^ioii.     wliieli     aHiiiiic,!     the     ju.i.mii.iit     of     the     Sprciiil 
Tonn    liiTciii;    ami    that    tliov    lienliv    .Idiiaiul    ami    rct|Mc>(    ami    milily   yo\i 
to  join  ill  tlu'  apiilitatiou  for  siu'li  writ  oi  ciror. 
Dat.'tl  New   York,  Deeeiiiher   ll2tli,    liHt.-). 

Yours,   etc.,  Soi.on    !..   ;iii(l   Samuki.    I'kank. 

l'>\   l\0(;i;i{   KosTKK,   Jlieir  Attorney. 

To    .Ia»(>11    \'OliT. 

I--()|{M    l.\l.  -rKKTirU  All-.  OF  Ql'ESTION  OF  JURISDUTION. 

[rr..iii    leeor.l    in    Ki-;l'y    v.    I'liited    States.    ISS    T.    S.    tdO.J 

The    [Dixit  il■t^    I'iiiirt    of    tin-    [  nitvd   Stutct:  jur   the   Eastern   District   of 

Xeiv  York. 

Wll.IIAM       SAMI  Kl.       liUiBY  1 

(>■.  Icertilieate. 

Till:    iNiTKi)    Statks    ok    America.! 

Tlie  I  District  J  t.  uurt  of  tiie  Liiited  States  for  tlio  Eastern  District  of 
New  \ovk  hereby  certifies  to  the  Suiireine  Court  of  tlie  I'liited  States 
that  oil  the  thirtieth  day  of  .lanuary,  1!)()1,  a  judgment  was  entered  in 
the  above-entitled  aetion,  pursuant  to  the  decision  of  said  eourt  sus- 
taining a  demurrer  filed  by  the  defendant.  Tlie  I'nited  States  of  Aincr- 
iea.  to  tile  petition  of  the  petitioner,  William  Samuel  Jiigby,  on  all  the 
grounds  specified  in  said  demurrer,  namely: 

(1)  That  it  appears  upon  the  face  of  the  jx'tition  that  the  court  has 
no  jurisdiction  of  the   person   of  the  defendant. 

(2)  That  it  appears  upon  the  face  of  the  ix'tition  that  the  court  has 
no  jurisdiction  of  tlie  subject  of  the  action. 

(3)  That  it  appears  upon  the  face  of  the  [letition  that  it  does  not 
state  facts  sullicient  to  constitute  a  cause  of  action  against  the  defend- 
ant. A  copy  of  such  petition  and  demurrer  is  contained  in  the  judg- 
ment roll  tiled  herein,  to  which  reference  is  had  for  a  more  particular 
description  thereof. 

And  this  court  further  certifies  that  in  said  cause  the  jurisdiction  of 
this  court  is  in  issue,  and  further  certifies  to  the  Supreme  Court  of 
the  I'liited  States  said  cjuestion  of  jurisdiction  raised  Viy  said  demui'rer 
to  the  ]»etitioii  on  the  grounds  af(jresaid.  namely:  The  question  whether 
a  person  who  is  not,  and  has  not  been,  an  employee  of  the  I'nited  States. 
can  sue  the  United  States,  in  the  f District]  Court  of  the  United  States, 
in  the  district  where  he  resides,  to  lecovcr  damages  to  the  amount  of 
ten  thousand  (.$10,000)  dollars,  which  damages  were  caused  by  per- 
sonal injury  received  by  said  person  through  the  negligence  of  an  em- 
]iloyee  of  the  United  .States,  while  said  person  injured  as  aforesaid,  was 
being  earric'd  on  an  elevator  in  a  public  building,  owned  and  used  by 
tie  United  States  as  a  postoflice  and  for  otiier  governmental  uses  and 
purposes,    when    said    person    entered    said    elevator    for    the    purpose    of 
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visiting  the  office  of  the  United  States  marshal  of  s'ach  district  on  utruial 
business. 

Dated   Brooklyn.   Jan.   31,    1901. 

(The  Seal  of  the  [District]  Court,  Eastern  District  of  New  Vorlc.) 

Edward  B.  Thomas, 

United   States  Judge. 

FOEM   LXIT.--SUPEKSEDEAS   BOND. 

[DistH-ct]  Court  of  the  United  States  of  A  oicrira  for  lite  Southern  UiJitrict 
of  Xew  Yoik,  in  the  Seco7id  Circuit. 

John   Doe.   Appellant.     "1 

against  J. 

ElCHARD    Roe,    Respondent.! 

Know  all  men  by  these  presents,  tliat  we,  John  Doe  and  George  Pal- 
liser.  hotli  of  the  city,  i-ounty  and  State  of  New  York,  are  held  and 
firmly  bound  unto  the  above-named  Richard  Roe  in  the  sum  of  two 
hundred  and  fifty  dollars,  to  be  paid  to  the  said  Richard  Uoe.  for  the 
payment  of  which  well  and  truly  to  be  nuide,  we  bind  ourselves,  and 
each  of  us,  nin-  and  each  nf  our  heirs,  executors,  and  ailministratois, 
jointly  and  severally  firmly  by  tiu'se  presents.  Sealed  witli  our  seals,  an<l 
dated  the  i8th  day  of  Decemlx-r.  in  the  year  of  our  Lord  one  thousand 
eight  hundre<l  and  eightv-nine.  Whereas,  the  aViove-named  John  Doe 
has  |)ro8ecute(l  an  appeal  to  tiie  Supreme- Court  of  the  United  States,  to 
reverse  the  decree  rendered  in  the  aliove-entitled  suit,  by  the  .ludge  of 
the  I  District]  Court  of  the  United  States,  for  the  Southern  ])istrict  of 
Xew  York : 

Now,  therefore,  the  coiulition  of  this  obligation  is  such,  that  if  the 
above  named  .John  Doe  shall  prosecute  said  a])])eal  to  eH'ect  and  answer 
all  damages  and  costs,  if  he  fail  to  make  said  appeal  good,  then  this 
obligation  shall  be  void,  utiierwiso  tiie  same  shall  be  and  remain  in  full 
force  and  virtue. 

Jon.N   Doe,  [L.  S.] 

(lEOmiE   Pai.i.isku.        1 1,.  S.] 

Sealed  and  delivered,  ami  taken  and  acknowledged,  this  IStb  day  of 
December.  18SJ),  before  me. 

•Juii.N   A.  Suiixus,  U.  S.  Commissioner. 

Approved  by 

E.  Henby  Lacombe,  Circuit  Judge. 


Jl'-iS  AIM'l    N  KIN. 

l-(t|;M    lAlll.— ASSICNMKM OK    KKUOIIS. 

[Vri.m  r.vonl  in   Vvnnk  v.  NoUkomui.r.  I'o:.  l.  S.  521.] 

Suftirmt    Ciitirt    nj    tin     I  nitnl    Stales. 

Soi.ON    I..    luANK    an.l    Samiki.    Kkank.    noiii.u:    l!u^ilu•ss^ 
Vudvr   lUv    Nam.-   ut    S.    I..   \    S.    1'hank.    I'laintilVs    iiij 

llrror,  1 

tifiuiiist  I 

.losKlMi    \()i.i  K«>MMi:i!,  .Ik..  lis  Tinstco   ill    ^.alli^^^ll((•.\  ol  j 

tlie  Kstati-  III   .lAtoi!  \<H;r.  a   liaiikr\ipt.    DclCinlant  ni  j 

r.iior.  J 

An.l  n>.\v  .-01111'  Solon  L.  Frank  an.l  Sainu.l  Frank.  plaiiitifTs  in  error, 
an.l   mak<-  an.l   liU-  tliis  tlii-ir  asisit^iinit-nt  of  .nor. 

I.  Till'  Ajiiu'llate  Division  of  tin-  Siiincnic  (  oiiit  of  the  State  of  New 
York  for  the  Stn-on.l  Department  .-rre.l  in  r.-fu>iiif:  to  .lir.-.t  a  .lisinissal 
of  the  i-oinplaint  in  Hie  action  lu-lou'  for  tiie  reason  tiiat  the  Supreme 
Court  of  the  State  of  New  York  had   no  juiisdictioii  of  said  ease. 

II.  The  Supreme  Court  of  th.-  Stat.-  of  New  York  for  tiie  County  of 
Kiims   erred    in    refusinj;    to    dismiss    said    ciniplaint    for    the    saiiu-    i(-ason. 

III.  The  said  Appellate  Division  erred  in  rcfusinj;  to  .lireet  the  dis- 
missal of  said  eomplaint  for  the  reason  tliat  thi-  plaintill'  below  had  no 
right  to  sue  to  set  aside  a  chattel  mortga-ie  in  a  ease  wliere  he  did  not 
represent  a  judgment  creditor  o^  tlu-  mortgagor. 

W.  The  Supreme  Court  of  the  State  of  New  York  for  the  County  of 
Kin^s  erreil  in  refusing  to  dismiss  said  eomplaint  for  the  same  reason 
\'.  The  said  Appellate  Division  for  the  Supreme  Court  of  the  .State 
of  New  ^■ork  i-rr.-d  in  r.-f using  to  set  aside  so  imu-h  of  th.-  judgment  of 
said  Supreme  Court  in  the  County  of  Kings  as  adjmlicated  concerning 
the  title  to  a  fund,  which  had  been  d.-jiositcd  under  an  order  of  the  Dis- 
trict Court  of  the  United  States  for  tlu-  Kasteni  District  of  New  York. 
\'I.  The  Supreme  Court  of  the  State  of  New  York  for  the  County  of 
KinifS  erred   in  making  such  an   adjudication. 

^'1I.  The  Appellate  Division  of  the  Supreme  Court  of  tlie  State  of 
N\-w  York  for  the  Second  De])aitni.-iit  ern-d  in  alliiming  the  judgment 
of  the  Supreme  Court  of  tlu-  State  of  New  ^'olk  f.jr  tin-  County  of  Kings 
hereinbefore  referred  to. 

Roger  Foster, 
Attorney  for  Plaintills  in  Error.  :{')  Wall  Street.  New  York. 
Read  on  application  for  writ  of  error  Dec   lit.  liH)."). 

R.  \Y.  Peckiiam, 

Asso.  Jus.  Sup.  Ct.  U.  S. 
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FORM  LXIV.— CERTIFICATE  BY  CLERK  TO  TRANSCRIPT. 

U^'iTED  States  ov  America,     ) 
Southern    District    of    New    York.( 

I.  John  A.  Shields.  Clerk  of  the  [District]  Court  of  the  United  States  of 
America.-  for  the  Southern  District  of  New  York,  in  the  Second  Circuit, 
by    virtue    of   the    foregoing    Writ   of    Error,    and    in    obedience   thereto,    do 

hereby    certify,    that    the    following    pages,    numbered    from   to    . 

inclusive,  contain  a  true  and  complete  transcript  of  the  record  and  pro- 
ceedings had  in  said  Court  in  the  cause  of  .   plaintiff   in  error. 

against    ,    defendant    in    error,    as    tlie    same    remain    of    record 

and  on  file  in  said  oflice. 

In  testimony  wliereof.  1  liavc  caused  the  seal  of  the  said  Court  to  be 
hereunto  affixed,  at  the  city  of  New  York,  in  the  Soutluiii  District  of 
New  York,  in  the  Second  Circuit,  this  11th  day  September,  in  the  year 
of  our  Lord,  one  thousand  eight  hundred  and  ninety-one.  and  of  the  Inde- 
pendence of  the  Cnitcd  States  the  one  hundred  and  tiftecntii. 

[Seal  of  U.  S.  [District]  Court.]  John  A.  Shields,  Clerk. 

FORM  LXV.— CITATION  ON  WRIT  OF  ERROR. 
United  States  of  America,  ss. 
To  Dominiek  A  nut  to.  Greeting: 

^'ou  are  lieieby  cited  and  admonished  to  he  and  appear  at  a  Supreme 
Court  of  the  Cnited  States,  at  Washington,  within  thirty  days  from  the 
date  hereof,  pursuant  to  a  writ  of  error,  filed  in  the  Clerk's  office  of  the 
United  States  Circuit  Court  of  Appeals  for  the  Second  Circuit,  wherein 
the  Northern  Pacific  Railroad  Company  is  plaintiff  in  erroi-.  and  you  are 
defendant  in  erroi-.  to  show  cause,  if  any  there  be.  why  i\\v  judgment 
rendered  against  the  said  plaintiff'  in  enor.  as  in  the  said  wiit  of  error 
mentioned,  should  not  be  corrected,  and  why  speedy  justice  should  not  be 
done  to  the  parties  in  that  behalf. 

Witness,  tlie  Honorable  Samtki.  Bi,  a  rcninui).  Associate  Justice  of  the 
Supreme  Court  of  the  Cnited  States,  tiiis  twentieth  (20th)  day  of  Feb- 
ruary, in  the  year  of  our  J.ord  one  thousand  eight  inindred  and  ninety- 
two. 

(Signed)  Samuel  Blatchiord, 

Associate  Justice  of  the  Supreme  Court  of  the  Cnited  States. 


:>7:>0  .\imm;.\i>i.\. 

ioi;.\i  i.\\  I.    I'KTiTioN   I'm;  \\i:it  ok  c  i:i;ti()i;.\i!I  to  circuit 

0>rRI'   OV    AIM'KAI.S    AM)    I'MOCKKDl  \<;s    UPON    SAME. 

[From  nvor.l.   KU-.-i-kt-r  v,  St<";iinslii|i   K.Misinotoii.   17.">  C.  S.  72(i.] 

To    thr   Siiprriiir   Ciiiirt    of    llif    I  iiiird    States  of   America. 

Tlif  IVtition  oi  l.i/./u  Sikakns  I!i.i:i:i  ki:i{  aiul| 
Kl.siK  1..  15i  r.KrKi  i;  for  u  Writ  of  i'rrlio-^ 
lari,  (iirtH'tcil  to  the  Circuit  (ouit  of  Ap  | 
|H'h1s  for  tlio  Sci'oiid  Cirruit.  to  liriuj;  In-- j 
fort-   tlu'   Siiprt'im-   I'oiirt   tlu-   i-ase   of    Lizzii:| 

STKAIJNS     l?l.KKrKKK    lliul     I'.I.Sll.     I..     I'.IKIX  KKK.  j^ 

Libelants   and    A|ipclhuits,  | 

iiii(iiii.'<t  I 

llie    Stoinnship    "Kknsinc!TON."'     iicr     Uoh.khs.  j 

Knoinks.  eti-.:    TiiK  I.ntku.nahon Ai.   Navkia-J 

■noN    I'OMi'ANY.    Claiiiiunts    and     A]ip('llants.J 

The  snid  petitioners  respectfully  show  to  this  court  as  follows: 

I.  Vonr  petitioners  were,  at  the  time  (d'  the  conuncncenicnt  of  this 
suit,  eitizens  and  residents  of  the  Slate  (d'  New  ders(>y,  and  the  claim- 
ant was  at  that  time  a  corporation,  duly  organized  and  existing  under 
the  laws  of  the  State  of  New  Jersey. 

II.  On  or  about  the  !)th  day  of  December.  181)7,  the  said  The  Interna- 
tional Navigation  Company  entered  into  a  contract  with  the  libelants 
and  petitioners  herein  for  a  valuable  consideration  to  them  i)aid  by  the 
libelants,  whereby  it  agreed  to  and  with  your  petitioners  to  convey  and 
transport  the  libelants  from  the  Port  of  Antwerj),  in  the  Kingdom  of 
Uelginui,  to  the  Port  of  New  York,  in  tiie  United  States  of  America, 
by  the  said  steamship  "Kensington,"  and  l)y  said  steamship  to  carry 
and  transport  with  safety  to  said  Port  of  New  York,  and  there  deliver 
to  the  libelants,  in  good  order  and  condition,  the  personal  luggage  or 
baggage  of  the  libelants. 

III.  On  or  ai)out  the  lltli  day  of  December,  1807,  the  libelants  took 
pa.ssage  at  Antwerp  for  New  York  upon  said  steamship  "Kensijigton," 
then  lying  at  said  Antwerp,  bound  for  said  Port  of  New  York,  and,  in 
pursuance  of  the  terms  of  the  contract  Ix^tween  tliem  and  on  or  about 
said  day  last  mentioned,  delivered  to  the  said  The  International  Navi- 
gation Company,  on  board  of  said  steamship  at  Antwerp,  the  wearing 
apparel  and  other  jjcrsonal  baggage  of  libelants,  to  be  transported  as 
afore.said  by  said  steamship  to  said  Port  of  New  York,  and  there  de- 
livered to  the  libelant!--,  in  good  order  and  condition. 

IV.  Early  in  Des-ember,  1897,  your  petitioners  engaged  their  passage 
from  the  claimant  herein  in  Paris.  France.  At  that  time  they  paid  part 
of  their  passage  money,  and  received  in  return  cithci-  a  receipt  or  a 
ticket,  which  was  not  good  until  the  balance  of  the  piirciiase  money  was 
paid  in  Antwerp.  In  Antwerp  they  paid  the  balance  of  the  purchaso 
monev.      Neither    of    them    read    the   ticket,    and    the   day    that   they    went 
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on  board  the  steamer  tliey  gave  it  up  to  tlie   payirasler    (Mrs.  Bleecker. 
p.  15,  fols.  57.  58;  p.  21,  fols.  83.  84;  Miss  Bleecker,  p.  2(5,  fols.  101.  102). 

Your  petitioners  received  in  Antwerp  a  receipt  for  tlieir  baggage, 
wliich  they  also  did  not  read,  and  wliich  acknowledge.^  the  receipt  of 
their  baggage,  "weight,  contents  and  value  unknown,  and  shijjped  by 
the  Red  Star  Line  Steamers,  subject  to  the  eoiulitions  contained  in  the 
company's  ticket  and  bill  of  lading.  Red  Star-  Line.  Antwerp.  Decem- 
ber. 1897.  Caisse"  (p.  otJ.  fol.  222).  They  were  not  asked  concerning 
the  value  of  their  baggage  by  any  agent  of  the  ship  or  of  the  ship- 
owners   (p.  24.  fol.  !)()).     The  ticket  so  far  as  is  material   is  as  follows: 

"Paris,  on  the  2  Deer..  1897.  This  ticket  is  good  for  second-cabin  pas- 
sage  of  the   persons   named    in    the    margin,   viz by    the    Rritisli 

steamship  'Kensington'  from  Antwerit.  on  the  11  th  of  December.  1897, 
at  one  o'clock  P.  M..  unless  prevented  from  unforeseen  circumstances." 
In  minute  type,  much  smaller  than  what  preceded:  'TXotice  to 
passengers.  It  is  a  condition  upon  wliich  this  ticket  is  granted,  and 
is  mutually  agreed,  for  the  consideration  aforesaid,  that:      ... 

"(c)  The  shipowner  or  agent  are  not  under  any  circumstances  liable 
for  loss,  death,  injury  or  delay  to  the  passenger  ov  his  baggage,  arising 
from  the  act  of  (Jod.  the  public  eiiduies.  lire,  robbers,  thieves  of  what- 
ever kind,  whether  on  board  the  steamer  or  not;  perils  of  the  seas, 
rivers  or  navigation;  accident  to  or  of  machinery,  boilers  or  steam:  col- 
lisions, strikes,  arrest  or  restraint  of  princes,  courts  of  law,  rulers  or 
peoide.  or  from  any  act,  neglect  or  default  of  the  shipowner's  servants, 
whether  on  board  the  steamer  or  not.  or  on  l>oanl  any  other  vessel  be- 
longing to  the  shipowner,  either  in  matters  aforesaid  or  otherwise  how- 
.soever.  Neither  the  shipowner  nor  the  agent  is.  under  any  circuin 
stances,  or  for  any  cause  whatever  or  however  arising,  liable  to  any 
amount  exceeding  two  hundred  and  lifty  francs  for  death,  injury  or 
d.day  of  or  to  any  passenger  carried  under  this  ticket.  The  shipowner 
will  use  all  rea.sonable  means  to  send  tlie  steamer  to  sea  in  a  sea- 
worthy state,  and  well-found,  but  does  not  warrant  her  seaworthiness. 

"((/)  The  shipowner  or  agent  shall  not.  under  any  circumstances,  be 
liable  for  any  loss  or  delay  of  or  injury  to  passengers'  baggage  carried 
under  this  ticket  beyond  the  sum  of  two  hundred  and  lifty  francs,  at 
which  such  baggage  is  hereby  valued,  unless  a  bill  of  lading  or  receipt 
be  given  therefor  and  freight  i)aid  in  advance  on  the  excess  value  at 
the  rate  of  one  per  cent.,  or  its  equivalent,  in  which  case  the  owner 
shall  only  be  responsible  according  to  the  terms  of  the  shipowner's 
form  of  cargo  bill  of  lading  in  use  from  the  jxn-t  of  departure,  etc.  -Ml 
questions  arising  hereunder  are  to  be  settled  according  to  I'.elgian   Law." 

V.  Said  steamship  sailed  from  said  port  of  .\iitwerp  with  your  peti- 
tioners and  their  baggage  on  board  on  or  altout  the  11th  day  of  i)« 
eember.  1S97,  for  the  j)ort  of  .New  Wuvk.  and  where  said  steamship  ar 
rived  in  safety  on  or  abfnit  the  -I'M  day  of  December,  1897,  but  owing 
to  the  careless,  negligent,  unusual,  insullicient  and  improper  manner 
in  which  your  petitioner's  baggage  was  stored,  and  the  careless,  neg- 
ligent and  insullicient  manner  in  which  other  merchandise  in  said 
8teamshi|»    was   -.loied.    and    the    want   of    proper   care  on   the   part  of   the 
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,.„.>i.r  of  sai.l  stoamsliip.  Lis  otlu(Ms  and  i-r.-w.  ;u.,l  poisons  oniployod 
liy  liiin  or  tli.-m,  tlio  said  ptMsonal  batis-a-to  of  your  petitioners,  which 
was  of  the  Nalne  of  four  tlionsaiui  dollars  i$4.i)nO),  was  in  j,M-eat  part 
utterly  mined,  wlierel.y  your  p.tit ioiurs  were  s.-verally  damaged  in  the 
.sum  of  two  thousand  dollars    ($i.OtH)). 

\1.  On  the  !»th  of  I'ehruary,  ISOS.  the  IUmI  herein  was  filed  in  the 
olliee  of  the  tlork  of  the  Distriet  Court  of  tlu-  I'nited  States  for  the 
Southern  Distriet  of  New  VorU.  and  on  the  same  day  the  above-named 
steamship    was   levied    upon. 

\11.  The  ilaimani  The  International  Navigation  Company  interposed 
an  answer  admitting  all  of  the  matters  alleged  in  tlie  libel  except  that 
it  agreed  to  transport  the  said  higgage  with  safety  and  to  deliver  it  in 
good  onler  and  condition  except  so  far  as  that  duty  is  to  be  implied 
from  its  engagement  in  the  aforesaid  ticket,  and  that  the  said  baggage 
was  damaged  by  reason  of  insuiricient  and  improi>i>r  stowage,  and  al- 
leged in  said  answer  that  tlie  said  baggage  was  injured  by  reason  of 
tlie  violence  of  the  sea  and  unusual  weather.  For  a  further  and  in- 
dependent defense  it  alleged  therein  that  it  was  a  part  of  the  contract 
of  transportation  that  all  questions  arising  under  the  same  should  be 
settled  according  to  Meigium  law  with  reference  to  which  the  alleged 
contract  was  made,  and  that  the  said  alleged  contract  contained  a  pro- 
vision which  was  alleged  to  be  valid  under  tlie  law  of  Belgium  to  the 
elTect  that  the  shipowner  should  not  be  liable  for  loss  or  injury  to  the 
passenger  or  his  baggage  arising  from  perils  of  the  sea,  rivers  or  navi- 
gation," or  from  any  act,  neglect  or  default  of  the  shipowner's  servants. 
And  for  a  further,  separate  and  partial  defense  the  claimant  alleged  in 
said  answer  that  in  and  by  said  contracct  of  transportation  it  was  pro- 
vided that  the  shipowner  should  not,  under  any  circumstances,  be  liable 
for  any  loss  or  injury  to  passengers'  baggage  beyond  the  sum  of  two 
hundred  and  fifty  francs,  at  which  such  baggage  is  valued,  unless  a 
bill  of  lading  be  given  therefor,  and  freight  paid  in  advance  on  the  ex- 
cess value  of  the  rate  of  one  per  cent,  or  its  equivalent,  and  the  claim- 
ant avers  that  no  bill  of  lading  or  receipt  was  given  or  freight  paid  on 
any  value  in  excess  of  tlu;  sum  of  two  hundred  and  fifty  francs  by  the 
libelants  or  by  either  of  them. 

VIII.  On  the  8tli  day  of  June,  1898.  the  above  suit  came  on  for  trial 
before  the  Honorable  Addison  Brown,  District  Judge  for  the  Southern 
District  of  New  York,  Avho,  on  or  about  the  1st  day  of  July,  1898,  filed 
his  decision  to  the  following  eflfect:  That  the  aforesaid  ticket  marked 
"Claimant's  Exhibit  A"  was  a  contract;  that  the  baggage  was  damaged 
by  the  negligence  of  the  men  in  charge  of  the  ship;  that  the  clauses 
of  the  ticket  which  purported  to  exempt  the  shipowner  from  liability 
did  not  apply,  but  that  the  clause  limiting  the  liability  to  two  lumdrcd 
and  fifty  francs  was  applicable;  and  on  the  29tli  day  of  October,  1899, 
a  decree  in  accordajice  with  said  decision  was  made  and  entered  herein 
awarding  to  your  petitioners  herein  the  sum  of  only  $90.20.  with  interest 
and  costs  amounting  to  $51.59,  making  in  all  tlic  sum  of  $151.59,  instead 
of  the  sum  of  $4,000  with  interest  and  costs. 

Upon    said    trial    your    petitioners    olVered    to    prove    the    value   of    their 
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said  baggage,  and  that  the  value  of  the  baggage  of  each  of  them  ex- 
eeeded  in  value  the  sum  of  $2,000;  but  the  said  i)istiict  Judge  excluded 
the  testimony  so  offered  by  your  petitioners.  Said  judge,  however,  ad- 
mitted testimony  and  evidence  which  showed  that  the  value  of  the  said 
baggage  of  each  of  your  petitioners  exceeded  the  sum  of  two  hundred  and 
fifty  francs   (pp.  15-17.  fols.  59-66). 

IX.  On  or  about  the  2!lth  day  of  Octoiicr,  JSU8,  your  petitioners  were 
duly  allowed  by  the  said  Honorable  Addison  Brown,  District  Judge  for 
the  Southern  District  of  New  \'ork.  an  appeal  from  his  said  decree  to 
the  L'nited  States  Circuit  Court  of  Appeals  for  the  Second  Circuit,  and 
it  was  ordered  that  a  certilicd  transcript  of  the  record  and  all  proceed 
ings  in  the  .said  case  be  forthwith  transmitted  to  the  United  States 
Circuit  Court  of  Appeals. 

X.  A  certilied  transcript  of  the  record  and  of  all  proceedings  in  the 
case  was  duly  so  transmitted  to  the  said  United  States  Circuit  Court 
of  Appeals:  ami  on  or  about  the  21st  day  of  April.  1899.  the  appeal  by 
30ur  petitioners  from  so  much  of  the  aforesaid  decree  which  does  not 
award  to  each  of  your  petitioners  severally  damages  in  the  sum  of  two 
thousand  dollars,  and  from  that  part  of  said  decree  which  limits  the 
recovery  of  each  of  your  ])ctitioners  for  (himagcs  to  the  sum  of  forty 
eight  and  10-100  dollars,  came  on  to  be  heard,  and  together  with  a  cross- 
appeal  l)y  the  claimants  was  argued  by  counsel  for  all  parties  before 
Judges  Wallace,  tacombe  and  Shipman.  And  thereafter,  and  on  the 
25th  day  of  May,  1899,  said  Circuit  Court  of  Appeals  rendered  and  filed 
an  opinion  ami  decisions  written  by  Judge  Laeombe,  which,  among  other 
things,  held  that  the  provisions  of  section  2  of  the  Ilarter  Act  as  to 
the  limiting  of  liability  by  bills  of  lading  or  shipping  documents  does 
not  apply  to  passenger  tickets;  that  a  stipulation  in  a  passenger  ticket 
which  limits  the  liability  of  the  carrier  for  loss  of  baggage  to  two  hun- 
dred and  fifty  fvancs,  unless  the  passenger  declares  the  value  oi  iii<: 
baggag<'  in  excess  of  such  amount,  pays  for  the  tiansportation  of  th< 
e.vcess  and  takes  a  bill  of  lading  therefor,  is  not  so  unreasonable  as  to 
be  void  as  against  pui)lic  policy:  and  that  such  a  stipulation,  though  .i 
terms  limitiny;  the  liabilitv  of  the  "shiixiwner  or  agent"  only,  inures  to 
the  benefit  of  the  ship  itself.  Said  opinion  and  decision  aflirmed  said  ch' 
cree  of  said  District  Court;  and  a  nuuidate  issued  accordingly  from  said 
Circuit  Cinirt  of  Appeals  to  said    IJistrict  Court. 

XI.  On  or  about  the  6th  day  of  July,  1899,  an  order  was  made  by  the 
District  Coiiit  of  tlir  I'liitcd  States  foi-  the  Sowthern  Distrid  of  New 
York  and  entered  in  the  otlice  of  tiie  Clerk  of  said  Court  on  the  same 
day.  which  order  directed  that  tin-  libelants  lile  with  the  Clcik  of  said 
Court  on  or  before  the  12th  day  of  July,  1899.  the  mandate  i.ssued  here- 
in .by  the  United  States  Circuit  Court  of  Appeals  for  the  Second  Cir- 
cuit; which  mandate  ordered,  adju(lg(>d  and  dccnu'd  that  the  decre;- 
of  said  District  Court  be.  and  it  llierehy  was.  allirnied  witlioiit  iiiteics) 
or  costs;  and  said  order  fintliei-  directed  that  all  |n  nceedin^s  upon  th( 
decree  to  be  entered  upon  the  said  mandate  be,  and  they  thereby  were, 
stayed   until  the   14th  day  of  November,   1899. 

Xil.  In  aeconlance  with  .said  order,  on  the  10th  day  of  July,   1899,  the 
Fed.    I'ra.-.    \'ol.    111.— 17.".. 
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.-aid  inaiiiliito  was  (liil\  lilcd  in  tin'  oMi. c  of  tlic  Clork  of  tlio  I'liitcd 
Stato   District  Court   for  tin-  Soiit litiii   District   of   Nfw   ^'«)lU. 

Mil.  Dn  or  al>oiit  tin-  -JOtli  <l:iy  of  .Inly.  IS'.)!>.  witlKnit  prcjiKJui'  to  tlic 
ii«;lits  of  your  pctitioncis  tn  iipi'lv  to  this  roiiit  tor  :i  writ  of  <<Tt iiirnii. 
ail  orilor  was  .Inly  inailc  liy  tlif  I  iiitcd  States  District  I'mirt  iov  tin- 
Soiitlicrii  District  of  New  \'oik  and  entered  in  the  ollice  of  tlie  Clerk 
of  said  Court  on  tlie  same  day.  wliicli.  anion<;-  other  thinjrs,  ordered. 
adjndjiod  and  decreed:  tli;i(  the  decree  of  tlie  said  (  innit  (  onrt  id'  Ap- 
peuU  be,  and  it  theroliy  is  made  the  decree  of  the  Cnited  States  Dis- 
trict Court  for  the  Southern  District  of  New  \ Ork :  and  that  the  de- 
i-roe  of  jiaid  District  Court  entered  herein  on  the  lOtli  day  of  October. 
ISOS.  lif.  ami  it  tliercliy  is  allirined. 

\l\'.  The  questions  and  pi  opositions  of  law  involved  in  this  case  are 
siihstaiitially  as  ftdlows: 

I.  Is  the  foUowiiii;  clause,  in  a  ticket  puichased  in  Paris,  l"'rance.  for 
the  transport  of  a  jiasseiijier  fmni  Antwcrji.  Helniuni.  to  the  City, 
Ctnintv  and  State  of  New  ^'ork.  \i|)on  an  ocean  steamship,  reasonable, 
valid  and  enforceable  in  a  court  of  the  I'liited  States  assuming;  the 
Hel-rian  law  does  not  forbid  such  a  contract? 

■■The  shipowner  or  ajicnt  shall  not,  under  any  circumstances,  be  liable 
for  any  loss  or  delay  of  or  injury  to  passenpers'  lia.njiaue  carried  tinder 
this  ticket  beyond  the  sum  of  two  hundred  and  fifty  francs,  at  which 
sucii  bajr<;a<i;c  is  hereby  valued,  unless  a  bill  of  ladin<f  or  receipt  be 
friven  therefor,  and  freight  ])aid  in  advance  on  the  excess  value  at  the 
rate  of  one  per  cent.,  or  its  efiuivalent.  in  which  case  the  shipowner 
shall  only  be  responsible  according  to  the  teims  of  the  shipowner's 
form  of  cargo,  bill  of  lading,  in  use  from  the  [lort  of  depaiture.  All 
questions  arising  herciuidci-  are  to  be  settled  according  to  the  Belgian 
iaw." 

II.  Does  the  following  language,  in  a  ticket  purchased  in  Paris,  France, 
for  the  transport  of  a  passenger  from  .Xntwcrp.  Belgium,  to  the  City, 
County  and  State  of  New  \'ork,  upon  an  ocean  steamship  release  the 
steamship  from  liability  in  a  suit  in  admiralty  in  rem  brought  by  the 
passenger,  assuming  that  the  I'elgian  law  does  not  forbid  such  a  con- 
tract? 

"The  shipowner,  or  agent,  shall  not,  under  any  circumstances,  he 
liable  for  any  loss  or  delay  of  or  injury  to  jjassengers'  baggage  carried 
under  this  ticket  beyond  the  sum  of  two  hundred  and  fifty  francs,  at 
which  such  baggage  is  hereby  \alued.  unless  a  bill  of  lading  or  receipt 
lie  given  therefor,  and  freight  ])aid  in  advance  on  the  excess  value  at 
the  rate  of  one  per  cent.,  or  its  e(|uivalent.  in  which  case  the  shipowner 
shall  only  be  respf)nsible  accoi'ding  to  the  terms  of  the  shipowner's 
form  of  cargo,  bill  of  lading,  in  use  from  the  port  of  departure.  All 
questions  arising  hereunder  ai-e  to  be  settled  according  to  the  r>elgian 
law." 

III.  Docs  the  Ilarter  Act — viz..  cluiptrr  Id.'')  of  the  laws  jiassed  by  the 
lifty-second  Congress  at  its  twentieth  session,  which  is  published  in 
volume  27  of  the  statutes  at  large  at  page  44.') — apply  to  and  regulate 
the   liability  in   admiralty  of   an   ocean   steamship   which    transports   from 
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Antwerp,  Belgium,  to  the  City,  County  and  State  of  Xew  York.  trunUs. 
which  are  the  property  of  a  passenger  upon  said  steamship  whm  the 
contract  between  the  passen-er  and  the  steamship,  its  owner  and  agent 
is  embraced  in  a  document  called  a  tick^-t.  in  print  and  manuscTipt 
form,  signed  by  the  agents  <if  the  owners  of  tlie  steamsiiips  and  also  in 
a  receipt  for  said  ticket  in  the  following  language: 

•'Total  fr. 
'•Weight,    contents    and    value    unkIlu\^n    and    shipped    by    the    Red    Star 
Line  steamer,  subject  to  the  conditions  contained   in  the  company's  ticket 
and  bill  of  lading.  ^^o  Star  Line. 

"Antwerp,  Dec  97.  (.'aisse." 

AH  of  said  questions  were  duly  raised  an.l  argued  by  yuur  petitioners 
in  said  District  Court  ami   in  saitl  Cinuit  (  ourt  of  Appeals. 

XV\  Concerning  tiie  clause  in  said  ticket  limiting  the  liability  of  the 
carrier,  .Judge  Lacombe  said  in  his  opinion,  which  is  reported  in  \'ol- 
ume  94  of  the  Federal  Reporter  at  page  SSS: 

••However  unreasonable  would  be  a  ■comlition'  attempting  to  relieve 
the  carrier  entirely  from  liability  in  excess  of  some  named  amount, 
there,  seems  to  be  no  impropriety  in  tin-  carrier's  requiring  the  pas- 
senger to  declare  the  value  of  the  baggage  in  excess  of  such  named 
amount,  to  take  regular  bill  of  lading  therefor,  and  to  pay  for  its  trans- 
portation in  proportion  to  its  value,  with  the  proviso  that,  if  he  fails 
so  to  do,  the  carrier  will  not  be  liable.  As  to  the  question  whether  the 
sum  named  (two  hun.lred  an.l  lifty  francs)  is  too  small,  the  supreme 
court,  in  The  Majestic,  supra,  intinutted  sonu'  douiit  as  to  the  reason- 
ableness fo  ten  pounds  in  the  case  of  a  lirst  cabin  passenger's  ba--agc. 
but  rendered  no  decision  thereon.  In  view  of  the  circumstance  that"  tliJ 
condition  complained  of  e,.ntaine.l  an  oin-r  to  carrv  the  excess  value 
under  a  regular  bill  of  lading.  ^^,.  are  not  prepared',  in  the  al)sence  of 
authority,  to  hold  that  two  hundred  and  lifty  francs  is  an  unreasonable 
valuation  for  personal  baggage  of  a  second-cabin  passenger  not  thus 
carried." 

XVL  In  The  .Majesti..  MiO  V.  S.  37.5,  38G,  this  court,  speaking  through 
the  Chief  .Justice  of  the  United  States,  said  concerning  the  folluwin- 
clause: 

•'Neither  the  shipowner  nor  the  passage  broker  or  agent  is  in  any  case 
liable  for  loss  or  injury  to  or  delay  in  delivery  of  luggage  or  personal 
cllects  of  the  passenger  beyond  the  amount  of  ten  pounds  unless  th(> 
vain.'  of  the  same  be  declared  at  or  before  the  issue  of  this  contract 
ticket,  ami  freight  at  current  rat.s  f,,,-  ,>very  kind  of  property."  willi 
certain  exceptions,  "is  paid:"  that  it  was  a  "limitation  which  wc  must 
say  does  not  strike  us  r..  rea.sonahlr.  in  view  of  the  'twenlv  cubical 
feet'  of  baggage  for  ea.'h  which  the  comi)any  had  expressly  contracted 
to  <'arry." 

In  the  ease  of  (Jlovinsky  v.  (  unard  Steamship  Co.  (-1  \.  \.  Miscella- 
neous Reports.  2(U\)  the  Oeneral  Term  of  the  (  ity  Court  ..f  .\<.w  York 
held  that  the  same  limitation,  t.,  the  amount  of  lifty  dollars  (.$.-)0).  upon 
the  liability  of  a  transatlantic  steamship  .ompMny  lor  d;.ni;ige  in  tl,,. 
baggage    of    a    steerage    pasHen<i<-r.    when     it    was    containr 
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ticket,  was  imrfiiM.uaM.'  an.l  n.u.I.  I'lu-  Mini  of  (uic  hmidrod  .lollars 
l$U)0)  is  tlic  iiMial  liiiiitalioii  lor  muIi  ,l;Uiia-r  in  riiilma.l  t'uk.ts  for 
sliort  jounu-ys  in  tlu'   I  nitcil  Stales. 

XVII.  Aiul  vom  iictitioMiTs  fiirtluT  a\or  tliat  tlif  lurx-nl  lasi'  is  oiio 
ill  wliich  it  is  pioprr  for  tliis  comt  to  i.s«iu'  a  writ  of  rrrlinniri.  for  the 
followiiij;  reasons,  anioiiji  otlurs: 

1.  Heeaiise.  in  tlie  ease  of  Tlie  Majestic  Mijini.  tliis  court  intiinated 
that  a  i)rovisioii  in  a  jiassen-ei  tiiket  e\em|itin,u  tlie  eanier  from  all 
lialiilitv  for  loss  of  l>aj;,uaiie  heyoiul  ten  |iomi(is  is  luireaxmalplr. 

•_'.  iieeaiise  the  t  iieiiit  I'oiiit  of  Appeals  liehl  that  there  is  no  author- 
itv  as  to  what  is  a  reasonahle  limitation  of  liahility  for  t)aL.'j:a<,a'  in  a 
passenjjer  tieket. 

3.  Heeanse   the   questions    of    law    involved    herein    have   not    heeii    passed 

npon    liy    this   eonrt. 

4.  Beeanse  the  iiuhlie  interest  and  tlie  interests  of  jurisiinidenee  re- 
ipiire  the  deeision   of  this  eonrt    upon    the  (|Uestion   of   law    involved   herein. 

5.  Beeause.  in  view  of  the  larj;e  niinil)ir  of  persons  usinj;  similar 
steamship  tickets,  said  (juestions  are  of  snllieient  general,  national  and 
material  imjiortanee  and  interest  as  to  make  it  neeessaiy  that  they 
should  he  determined  hy   tlie  eourt  of  last  resort. 

(5.  Because  there  is  a  eonlliet  in  this  respect  hetwccii  the  law  as  ex- 
pounded by  said  Circuit  Court  of  Ap})eals  and  the  rule  ohserved  in  the 
State  Courts  held  in  the  same  district  and  circuit. 

Wherefore  your  petitioners  pray  that  this  lloiunalde  (  oint  will  he 
l)leased  to  grant  a  writ  of  certiorari  in  this  case  to  the  Circuit  Court  of 
Appeals  for  the  Second  Circuit  to  bring  up  this  case  to  this  Honorable 
t  ourt    for    such    proceedings    therein    as    to    this    Honorable    Court    n;ay 

seem  just. 

Lizzie  Stearns  Bleeckek. 

Elsie  L.  Bleecker. 

Roger  Fo.ster, 

Petitioners'  Attorney. 

State  of  Xew  York,  1 

Southern    District   of    New    Vork.( 

J.izzie  Stearns  Bleecker  and  Elsie  L.  Bleecker,  being  duly  sworn,  say, 
and  each  for  herself  says:  I  have  read  the  foregoing  iietition.  The  same 
is  true  to  my  own  knowledge,  information  and  belief:  in,\  knowledge 
is  derived  from  the  record  in  this  case  and  from  what  has  taken  place 
in    my    presence    an<l    hearing    in    the    court    in    which    this   action    has   been 

heard. 

i.iz/iE   Stearns  Beeeckeb. 
Kisn;    1,.    Bleecker. 
Sworn  to  before  me  this  •20th  day  of  September.    Is!)!). 
[Seal.]  (Jeorge  K.   Hammond. 

Notary    I'ublic. 
I    herebv   certifv   that   I    have   examined    the   foreL'oiiiL'   petition,   and    in 
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my    opinion    the    petition    is    well    founded,    and    that    the    ease   is    one    in 
which  the  piajer  of  the  petitioners  should  be  grunted  by  this  court. 

Roger  Foster, 

Of    Counsel    for    Petitioners. 

Supreme  Court  of  the  United  States  of  America. 

In  the  [Matter  of  the  I'etition  of  Lizzie 
Steakx.s  Bleeckek  and  Elsie  L. 
Bleecker  for  a  Writ  of  Certiorari 
directed  to  the  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit,  to  hv\u<> 
before  the  Supreme  Court  tlie  case 
of  Lizzie  Stearns  Bleeckek  and 
El.'^ie  L.  Bleecker.  Libelants.  Ajipel- 
lants. 

against 

The  Steamship  •"Kexsixctox,"  her  Boil- 
ers,      Engines,     etc.,     The     Intdkk.va- 

TIOXAL      XaVJGATIOX       COMPANY.      (    'aim- 

ants    aTid    Appellants. 

Sirs — Please  take  notice  that  U].on  a  certified  copy  of  the  transcript 
of  the  record  liercin  and  upon  the  annexed  jietition  of  Lizzie  Stearns 
Bleecker  and  Elsie  L.  Bleecker.  sworn  to  the  2()th  day  of  September. 
1891).  1  shall  move  the  motion  hereto  annexed  before  the  Supreme  Court 
of  the  liiitid  States  at  the  Capitol  in  tiie  (  ity  of  Washin<j;ton,  District 
of  Cohmiliia.  on  .Monday,  the  l(it!i  day  of  Oetobei-.  1890.  at  the  opening 
of  the  court  on  that  day.  or  as  soon  thereafter  as  counsel  can  be  heard, 
and  that  1  shall  then  and  there  move  for  such  further  relief  in  the  premises 
as  may  be  just. 

Dated  New  York.  September  21.  1899. 

Yours,  etc.  Bockr   Foster, 

Proctor.    Attorney    and    (  oiiiisel    foi-    Libelants.    Appellants, 
•io  Wall  Street.  New  York. 

To   Messrs.    Binnri-;    \    Wahd.    Proctors    and    Counsel    for    Claimants,    and 

To     Tin;     IXTEKXATIONAI.     .\  A  Vl(.  A  1  ION     CO.MI'AXY. 
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Ill  tlio  MatUT  of  tlu<  r.litu.ii  ..I  1.1//IK 
St»URNS  Bi.kkcki:u  mi.l  Vasw.  !.. 
Hi.Kt:t-i;KU  for  a  Writ  ..f  Crrliiiniri 
.liiivloib  to  tlio  riniiit  I  oiirt  ol  Ap 
|»e«ls  for  tlu'  Soi-oiid  (  irinil.  to  l.riiii; 
lioforo  Ihv  Siij)rciuo  I  ourl  ;lu  "Usc 
of  Kiz/.iK  SrKAUNs  Ui.i;i:(Kiu  mid 
Kl.siK    L.    Ui.KKiKiiK.     l,il>ilaiit>.     App'-l 

laiits. 

itfjaiiist 
I  ho    Stiaiiiship    ••Kk.nsimiton.  "    Ihm     I'.oii. 

KKS.  KNUINKS.       etc..        TlIK       lNTl>KU.\A 

rH)NAi.     N'AVK.ArioN     (oMrANV.     I  laiin 
iiiit.s    an.l    A|ipt  Hants. 

And  1...VV  o.M.r  tli.^  !il>.lunls,  apprllants  ahovo  named,  by  "Ropjer  Foster, 
tl.eir  .•ounsel.  attonu-v  and  proctor,  and  move  tliis  court,  upon  a  certi- 
lied  eopv  of  the  transcript  of  tlu-  record  lierein.  and  upon  the  annexed 
petition 'sworn  to  the  20th  day  of  Septeuiher.  1S9i».  for  a  writ  of  rrrtiorun, 
directed  to  the  Circuit  Court  of  Appeals  for  th(>  Second  Circuit  and  to 
the  District  Court  of  tiie  Inited  States  for  the  Soutliern  District  of  New- 
York,  to  hrinj:  hefore  tliis  Il(Uioral)h^  Court  the  ease  of  I/i/./.ie  Stearns 
r.leeeker  and  1';isie  I.,  ine.'cker.  libeh.nts  and  appellants,  against  the 
steamship  •■Kensinfiton.-  h.r  l.oilers.  en-ines,  etc..  The  internatiinial  Xavi- 
uation  Company,  claimants  and  appellants,  recently  decided  l)y  the  Circuit 
"J"ourt  of  Appeals  of  the  United  States  for  the  Second  (  ir.uit.  and  hy  tlie 
District  Court  of  the  United  States  for  the  Soutliern  District  of  New 
York,  for  such  proceedings  therein  as  to  this  court  may  seem  just:  and 
for  such  other  and  further  relief  in  tiie  premises  as  may  be  just. 

Roger  Fostek, 
Of  Counsel  for  Libelants'  Appellants. 
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FORM  LXVIL— ANSWER  TO  PKHTldN    FOK  WRIT  OF  CERTIORARI. 

[Form  rwoid  in  -id-!  T.  S.  til  it.  J 

SUPREME  COURT  OK   THK  IMTED  STATES. 

OCTOBER  TERM,  I'JUS. 

No.  643. 

The  fioonYE.\R  Shoe  Machin-  ' 
EKY  Company  of  Portland. 
Maine, 

Petitioner. 
against 
(  hkistian  Dancei.  and   ^Iauy    ^ 
D.vNCEi..    as    Administratuis 
of   tlie   Goods.    Chattels    and 
(  icdits  of  Cliristian   Danccl. 
deciased. 

Respondents. 

(  hristian  Dancei  and  -Mary  Daneel,  as  administrators  of  the  goods, 
chattels  and  credits  of  Christian  Daneel.  deceased,  in  answer  to  the  peti- 
tion for  a  writ  of  rcrtioiarl  iiercin.  which  has  Iveen  tiled  in  this  Honor- 
al.le  Coint.  dated    Marcli    ]'-K    1!I0.").  respectfully   sliow: 

1. — 'ilicy  ,l,.,iy  the  alleviation  in  tlie  fourth  i>ara<,Mapli  of  said  petition, 
tliat  the  i)roniise  therein  mentioned  was  purely  personal;  and  they  deny 
the  allef.'ation  in  said  paraora])h  contained,  that  the  payments  thereunder 
were  to  l>e  made  to   Danccl  personally. 

II. — They  deny  that  the  action  he-^un  hy  the  respondents  herein  on 
(Jctoher  1.").  I'-'HO.  was  an  action  at  law.  The  .said  action  was  he<,nin  in 
t>ie  SupreuK'  Cdurt  of  tlie  State  of  New  ^'ork.  Section  '.V.VM>  of  the  Code  of 
Civil  Procedure  of  that  State  was  tiicn  in  force  and  provided  as  follows: 
"There  is  only  one  form  of  civil  action.  The  distinction  between  actions 
a*  law  and  suits  in  e(iuity.  and  tlie  forms  of  those  aetions  and  suits  have 
lic<  ti    alioli>he(l." 

|||_ — 'I'hey  (jenv,  upon  i  nfoini;it  ion  and  iielief.  each  and  every  alle<:ation 
in  the  tenth  parafrraph  of  said  petition.  They  (h>ny  tliat  tlic  judLMuent. 
whicli  is  described  in  flic  eh'ventli  para,;:rapii  of  said  petition,  was  a  judfj- 
ment  at  law.  They  deny,  uiion  infornnition  ami  Iielief,  each  and  every  alle- 
;.'atio)i  in  the  twelfth  para^M•apll  of  said  petition,  i  hey  d.iiy  the  alle.uation. 
in  the  thirteenth  para-rapli  of  said  p«'tition.  tliat  said  action,  which  was 
removed  to  the  Federal  court,  therein  described,  was  an  action  at  law. 
They    de)iy    that    the   amended     coiiiplaint     (ile<l     by     these     res])(indenls     on 

.fanuai\    !».    I'.kiI.  in  tl Mice  <if  tin-  (  brk  of  the  <  iiciiit   (  ourt  of  tin    I'liit- 

i(]    States    for   the    Southern    District   of    New    Nork    was   an    ann-nded   com- 
plaint   at   law.     They  deny   that    the  all<;:a1ion    in   said   amended   comjilaint. 
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lliHt  till'  jM'titionor  liorein  had  ajiriH-.l  to  as>imir  the  dlilijiatioiis  of  tho  (  on- 
iict'tii-ut  (\>miian>.  tlu-roin  (li-sciilu'd.  was  'miiiiulriial.  Tlicv  avcv  that  saiil 
alU'fjatioii  \\a>  iiuifcrial  and  was  admitted  l)\  tlu'  .l.l.'iidant,  llir  pr.scnt 
|i(>titiuiicr.  undfi  lln'  oath  of  it-  att.iiMcy-.  to  he  tiuc  They  (hii.\  each  and 
fVtTv  alU'jiation  in  tlii'  ninott'iMith  parajiiaiih  of  said  iiftilion.  w  liirh  axcis 
that  the  statomcnt  tlim-in  i|iu)tcd  from  tht'  opinion  of  the  Ciniiit  (  oiirt  of 
Appnils  was  a  dictum,  and  wliicli  a\trs  that  tlic  said  Court  did  not  notice 
tltc  facts  of  llic  aiithorit\  therein  litcd.  Tiicy  d«Miy  that  the  a]>|i<arance 
mado  hy  tlic  petitioner  in  its  motion  for  said  mandate  was  a  special  ap- 
pcaianco  at  law:  and  they  aver  tiiat  said  appearance  was  a  jicncial  ap- 
|iouninci>;  and  that  no  leave  of  said  I  oin  t  to  make  a  special  apjiearance  for 
that  purposi'  was  jirantcd  to  the  petitioner.  They  deny  the  alie;;ation  in 
till'  twcnty-lirst  para}:;raph  of  said  petition,  that  the  petitionei'  appeared 
spiriallv  at  law  in  opjiosition  to  the  ajiplication  for  leave  to  icframe 
the  romplaint  in  said  action.  They  aver  tliat  the  said  appearance  was 
"eneral,  and  tiiat  no  permission  was  jiiven  to  the  said  petitioner  to  make 
a  speeial  appearance  at  that  time.  They  deny  the  alle>;ations  in  the 
twenty-lirst  parajirajih  of  said  petition,  concerning  tiie  form  of  the  hill  of 
complaint  as  amended,  in  accordance  with  tiie  leave  tlien  gianted.  They 
allege  tiiat  tiie  suhstantial  allegations  of  tlie  facts  constituting  the  caus(? 
of  action  averred  in  said  liill  of  complaint,  except  those  concerning  the 
history  of  tlie  litigation,  were  tlie  same  as  those  in  tlie  complaint  previcnisly 
tiled;  and  that  tlie  only  material  dilVerenee  hetween  the  two  pleadings  was 
tiiat  in  the  last  comiilaint  more  relief  was  prayed  for  than  in  tlie  former 
pleadings.  They  deny  tlie  allegation  in  tiie  twenty-second  paragraph  of 
said  petition,  that  no  equity  process  was  served  on  tiie  petitioner.  They 
aver  that  process,  equivalent  to  ecjiiity  process,  was  served  upon  said  pe- 
titioner in  tiie  State  Court  tiefore  said  removal  and  that  saitl  petitioner 
made  a  general  appearance  in  saiil  action  in  said  State  Court.  They  deny 
the  allegation  in  said  paragiapli  of  said  ix'tition  tliat  tiie  petitioner  made 
no  appearance  whatever  in  equity.  Tiiey  deny  tiie  allegation  in  the  twenty- 
third  paragraph  of  said  petition,  tiiat  tiie  said  petitioner  ajipeared  special- 
ly on  .June  1,  1!)0;}.  They  aver  tliat  tiie  appearance  then  made  hy  said 
petitioner  was  a  general  appearance:  and  tliat  no  jiermission  was  ever 
given  to  said  petitioner  to  make  a  sjiecial  appearance  tiicn,  nor  at  any  other 
time  in  said  ease.  They  deny  tiie  allegation  in  tiie  twenty-fourtli  para- 
graph of  said  petition,  that  the  answer  of  tiie  petitioner  riled  on  or  al)Out 
August  4,  1!)U3.  did  not  waive  the  oiijection  to  tiie  jurisdiction  previousiy 
taken.  Tiiey  deny  the  allegations  in  tlie  t\\ ciity-liftli  paragra])!!  of  said 
petition,  concerning  the  matters  wiiicii  were  |)roved  in  said  case,  and  each 
and  of  all  of  the  same.  Tiiey  deny  tiie  allegations  in  said  paragrapii  of 
said  petition  concerning  tiie  law  of  Massaciiusetts.  'J'hey  deny  the  alle- 
gation in  said  paragrapii  of  saifl  petition  that  the  omission  of  words  of 
succession  in  the  jiromise  to  Daiicil  was  intentionai.  'I'liey  fiirthei-  deny 
tlie  allegation  therein  contained  that  tlie  annuity'  contract  was  [lerformed 
in  Massachusetts.  They  deny  each  and  all  of  tiie  allegations  in  the  twenty- 
ninth  paragraph  oi  said  petition.  They  deny  eacii  and  every  alligation  in 
the  thirtieth  paragraph  of  said  petition. 
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IV. — This  action  was  coimiienced  by  tlie  service  of  a  summons  without 
a  complaint  in  tlie  Supreme  Court  of  tiie  State  of  New  York,  on  October 
1.5.  lOOn.  to  enforce  a  contract  for  tlie  iiaymcnt  of  .$5,000  a  year  in  eijual 
monthly  installments  to  Christian  Dancel.  during  the  life  of  certain  Letters 
Patent.  Tlie  said  contract  was  dated  .January  2,  1892,  and  was  then  made 
between  said  Christian  Dancel  and  the  Goodyear  Slioe  Machinery  Com- 
pany of  Hartford,  Connecticut,  a  Connecticut  corporation.  On  March  9, 
189."}.  the  said  Connecticut  corporation  transferred  all  its  property  to  the 
defendant  and  petitioner  herein,  wliich  had  been  organized  for  tlie  purpose 
of  accepting  said  transfer.  In  consideration  of  said  transfer,  the  said  de- 
fendant and  petitioner  assumed  all  the  debts  of  the  said  Connecticut  Com- 
pany, and  agreed  to  dissolve  the  same.  The  said  Connecticut  corporation 
was  duly  dissolved,  and  an  entry  of  said  dissolution  was  made  upon  the 
hooks  of  the  defendant.  'J'he  said  (ielendant  furthermore  transferred  into 
its  books  of  account  all  accounts  between  the  said  Connecticut  corporation 
and  other  persons,  including  the  account  between  said  Connecticut  corjjo- 
ration  and  said  Dancel:  and  charged  against  itself,  namely,  said  defendant 
petitioner,  all  debit  entries  in  said  accounts.  A  novation  of  said  contract 
thereupon  took  jilace  between  said  Christian  Dancel  and  said  defendant. 
The  said  defendant  until  tlie  death  of  Dancel  i)aid  to  him  all  tiie  install- 
ments niaturing  under  said  contract:  and  said  Dancel  accepted  said  pay- 
ments from  said  defendant.  The  same  defendant  paid  after  the  death  of 
Dancel  to  his  personal  representatives,  the  plaintifls  below  and  respondents 
here,  one  installment  of  said  annuity.  After  the  death  of  said  Dancel  and 
aliotit  September  1.  1899.  the  said  ilefcndant  executed  a  paiicr  which  pur- 
ported to  assign  to  a  corporation  named  the  Cnited  Shoe  Machinery  Com- 
pany of  New  .Jersey,  all  of  the  property  of  said  defendant  in  tlie  State  of 
New  York,  and  as  these  respondents  are  informed  and  believe  in  the  United 
States,  excepting,  liowever.  ((rtain  Letters  Patent.  Said  conveyance  was 
made  witliout  any  adecpiate  consideration,  and  was  in  fraud  of  the  creditors 
of  the  said  Maine  corporation,  including  the  plaintiffs  l)elow  and  the  re- 
spondents here.  It  was  made  with  the  intention  of  preventing  the  jjlaiii- 
tiffs  below  and  the  res]i()ndents  here  from  enforcing  the  contract  in  suit: 
this  action  to  enforce  which  was  then  contemplated  and  expected  by  de- 
fendant. i)Ut  had  not  yet  been  taken.  In  return  for  the  execution  of  said 
paper,  the  said  New  Jersey  corporation  executed  a  jiajier.  which  as  these 
resitondents  are  informed  and  believe  ass\imed  the  debts  of  the  said  de- 
fendant .Maine  corporation.  .U  or  aliout  said  time,  or  sub,se<iuently  thereto 
liefore  the  entry  of  tlie  decree,  the  name  of  said  defendant  was  changed  to 
the  Cniteil  Slioe  Macliiiicry  (  oiiijiany  of  Maim-,  .\fter  tiie  first  decision 
of  the  Circuit  Court  of  Ajipeals  herein,  in  which  decision  the  contract  in 
unit  hail  Ix-en  construed,  in  accordance  with  tiie  contention  of  the  plaintiiVs 
below  and  resiiondents  here,  said  defendant  executeii  a  paper  which  pur- 
ported to  rilease  said  New  .Jersey  corporation  from  its  obligations  under 
.said  iiidiiiinify  agieeinent.  The  said  |)a;>er  pnrp<irting  to  lie  a  release  was 
executed  fraudulently  fur  tlu-  piirjiose  of  defrauding  tlie  creditors  of  sai<l 
Maine  corporation,  and  for  the  pnr|.'OM'  <<(  di  f r;iu<liiig  the  pbiiiitilVs  below 
iiml  the  respondents  here.  Ihcre  was  no  adecpiate  c(msideration  for  the 
piiper   piiiportini.'  in  be  a    nli'asc.     Siib>c(|iieii1 1\    in  the  entry  of  the  decree 
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U'low,  wliii'li  \\a>  ciitcri'il  on  or  almiit  I'fliniarv  'iS,  l!»(t.").  (In-  .Icfcmlaiit. 
lu'low  and  tlic  lu'titimu'r  lu-r.-.  a|>|u'!ilc(l  to  the  Circuit  (  omt  of 
ApjM'als  from  saiil  (livrcc;  Ixit  lilfd  no  siiiwrsi'dcas  i)ond.  iiicrcly 
rilinjr  H  lioiid  as  struiit.v  for  costs.  I'Acciitious  a.uaiiist  the  iiro|)- 
orty  of  said  defendant  wen-  iliily  is>Mcd  under  said  ileerec  to  tno 
iiiarsluils  of  tlio  rnited  States  for  the  Soutlu-rn  and  Ivistern  Dis- 
said  N\v  .lersi'V  corporation,  in  order  to  prevent  the  collection  of  the  debt 
of  tlu'  I'ljitwl  States  for  tiie  Soutin  in  District  of  New  N'ork  appoiiifeil  oil 
or  aluiut  April  8,  lUtl."),  KolnMt  ('.  Ueatty,  Ueceivor  of  the  assets  of  tlie  de- 
fendant in  the  State  of  New  York.  Shortly  thereafter,  or  ahout  said  time, 
said  defendant  caused  to  he  orj;ani/.ed  in  the  State  of  New  York  a  new 
iorporatit>n  hy  tlu-  name  of  tlie  I  nited  Siioe  Machine  Company  of  New 
Jersey.  These  respondents,  upon  inforuuition  and  iudicd'.  charj^e:  That 
the  fornuition  of  such  new  corporation  was  for  the  purpose  of  niakinff  a 
third  fraudulent  transfer  of  the  assets  of  said  Connecticut  corporation  to 
saitl  New  .Jersey  corporation,  in  order  to  preeiit  the  ct)llection  of  the  del)t 
due  these  respondents;  and  tiiat  a  transfer  of  said  assets  for  said  ])ur])ose 
was  tluMi  contemplated.  The  Honorable  K.  Henrj'  Lacombe,  Cnited  States 
Circuit  .Fudge,  thereupon  granted  an  injunction  against  the  fornur  New 
•lersey  corporation,  restraining  any  transfer  by  it  of  said  assets,  and 
further  enjoining  all  persons  within  the  Southern  District  of  New  York, 
in  whose  possession  were  machines  formerly  the  property  of  said  Con- 
neotieiit  corporation  from  jjaying  royalties  thereupon  to  the  said  New 
•Ti'rsey  corporation.  In  orch'i-  to  ol)tain  a  vacation  of  said  injunction  and 
of  said  receivership  said  defi-ndant  finally  filed  a  supersedeas  bond  to  se- 
cure the  payment  of  the  said  decree  in  case  of  allirmance  by  the  Circuit 
Court  of  Appeals. 

Since  the  petitioner  appears  to  have  procured  the  omission  from  the 
transcript  of  the  first  opinion  of  the  United  States  Circuit  Court  of  Ap- 
peals herein  handed  down  on  or  about  December  15,  1902,  written  by 
•ludge  Wallace,  a  copy  of  the  same  is  hereto  annexed  marked  A. 

Wherefore,  these  respondents  pray  that  the  said  petition  for  a  writ  of 
ii-rtiorari  may  be  dismissed,  with  costs;  and  these  respondents  will  ever 
pray,  &c. 

Dated  Xew  York,  April  25.  1000. 

CiiRisriAx  Daxcel  and  Mary  Dancel, 
As  Administrators  of  Christian  Dancel,  deceased. 

J.  Philip  Berg, 
Solicitor  and   Attorney  for  Respondents, 

Dancel's  Administrators. 

Roger  Fo.steb, 

Of  Counsel. 


State  of  Xew  York.       ) 
County  of  New  York,    f 

Chri.stiax  Daxcei,,  being  duly  sworn,  deposes  and  says:  T  am  one  of 
the  respondents  herinabove  named.  T  reside  in  the  (  ounty  of  Kings, 
lioroiigh  of  Brooklyn,  City  and  State  of  New  ^'ork ;  and  T  am  one  of  the 
administrators  of   Christian    Dancel.  deceased.     Eacli   and   every   allegation 
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ill  tlie  foregoing  answer  is  true  to  my  own  knowledge  exeejjt  as  to  the  mat- 
ters therein  stated  to  be  alleged  n)ioii  information  and  belief;  and  as  to 
tiiose  matters  1  believe  the  same  to  he  true. 


.Sworn   to   before   me   this      ) 
2Dth  day  of  April,  1906.    1 


Statk  of  New  York, 
t'ountv  of  Xew  York. 


.  ss. 


Christian  Da.ncel. 


Charles  Steix, 

Notary  Public, 
N.  Y.  Co. 


iJAKv  Da.\cel,  being  duly  sworn,  deposes  and  say:  I  am  one  of  the  re- 
spondents hereinabove  named.  1  reside  in  the  County  of  Kings.  Borouj'h 
of  Brooklyn.  City  and  State  of  Xew  Y'ork :  and  1  am  one  of  the  adminis- 
trators of  Christian  Daneel.  deceased.  Kaeli  and  every  allegation  in  the 
foregoing  answer  is  true  to  my  own  knowledge,  e.xcept  as  to  the  matters 
therein  stated  to  be  alleged  upon  information  and  belief,  and  as  to  those 
matters  1  believe  the  same  to  be  true. 


Sworn   to   i)efore   me   this        ) 
2r>th  day  of  April,   ]'JOU.    ( 


Masy  Daxcel. 


Charles  Stetx, 

Notary  Public, 
N.  Y.  Co. 

i'OKM  LXVIII.— iJOTION    FOR  l.EAVE  TO   III.E   PETITION  FOR 

MAX  DAM  CS. 

[Ui'  Metropolitan   Itailway   Heccivcrship.  208  U.  S.  90.] 

IX  THE  SUPREME  COURT  OF  THE  UNITED  STATES. 


is     THE    MaITER 
OK 

The  Application  of  Joseph  Ko.xrad  indi- 
vidually and  as  administrator  of  Paul 
I'laiiovsky,  decfascd.  for  a  W  rit  of  Man- 
damus  against    the    H aMc    i:.    Ilcnivj 

l.acombc.  Circuit  .ludi:e  of  the  Initcd 
States  for  the  Second  (  ircuit.  and 
against  the  Circuit  Court  of  the  Cnited 
States  for  the  Soutliern  District  of  .\<'w 
York. 


.\iid  now  .(.nics  th<-  petitioner.  .Josepli  Korirad,  individually  and  as  ad- 
ministrator of  Paul  Planovsky.  deceased.  \>y  Pogcr  Foster,  his  attorney  and 
counsel:  and  moves  for  leave  to  lile  tiie  petition  for  a  writ  of  mandamus, 
lierelo  annexed;  and  he  further  moves  that  a  rule  be  entered  and  is  ,ue  di- 
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rivtinjr  tlio  llomir«l>lo  K.  11«mu\  l.iu'omlu',  (  iniiit  -ludjic  of  tlu>  I  nitt'il 
Stut«'s  for  tlio  Soi-oiul  I'irriiit  luul  fur  tlif  Sontlurn  Distri.t  nf  New  NOrk, 
iiii«l  ilirii'tinf»  tlio  I'iiTuit  Court  of  tlic  I'liilfd  Sljitcs  fm  llic  SDiitliciii  Dis- 
trict of  New  ^  ork  to  nIiow  i!in-.i'  why  a  w  rit  of  maiKliiiniis  slioiilil  not  issiu- 
i)i;ainst  th.-m  iiiul  t-iu'li  of  tln'iii  in  lUfoiilancc  witii  tlio  prayt'r  of  the  sanii- 
petition,  luul  wliy  said  |)ctitiontM-  slmnld  not  liavc  suidi  otlior  and  fnrtlu'r 
rolief  in  tlu'  promisos  as  may  W  ju-t  and   meet. 

Iv<)(ii:i!     FOSTKK, 

Attorney  and  Coiinsid  for  I'ctitionor. 

FORM    I.XIX.— PKTi'lIOX  FOU  MANDAMIS    IX)  SKT  ASIDE 

KKC'KIN'KUSllll'. 

[followed  in   /.'.    Metropolitan  Railway   KeccivtMsliip.  -208  U.  S.  90.] 

To    TllK    liONOKAlM.K     M  KI.VII.I.K    \V.    FULLER.    I   IIIKI'    JUSTUK    OF    TIIK    lI.NITliD 

States.  .\m>  to  tiik  A.ssoi-i.vte  .Jistkks  of  tiik  Supukmk  Couut  ov  the 

I'.MTED  StATE.><. 

The  petition  of  Jo.seime  Konkad.  individually  and  as  administrator  of  tlie 
estate  of   I'anl    I'lanovsky.  dweascd.  respectfully  shows: 

I. — ^'our  petitioner  is  a  resident  of  the  City,  (  ounty  and  Stati'  of  New 
York.  On  or  about  the  !)th  day  of  October,  190U,  your  petitioner  was  duly 
ajipointed  by  tlie  Surrogate's  (  ourt  of  the  City  and  County  of  New  York, 
a  court  of  competent  jurisdiction,  administrator  of  the  goods,  chattels  and 
credits  of  Paul  Planovsky,  who  had  iiri'vioiisly  died  in  said  City,  County 
anil  State,  of  wliicli  said  Paul  Planovsky  was  then  a  resident.  On  or 
al)Out  the  13th  day  of  October,  IHOtJ,  your  petitioner  duly  qualilied  as  such 
administrator,  and  your  petitioner  still  is  sucii  administrator.  On  or 
about  the  22d  day  of  .June.  ]1M)7,  your  petitioiu'r  as  administrator  as  afore- 
said filed,  in  the  Supreme  Court  of  the  State  of  New  York,  a  judgment  for 
the  sum  of  .$8,.3o8.!)4,  against  the  New  York  City  Railway  Conipan\*,  de- 
fendant, which  judgment  Avas  then  duly  filed  and  entered  in  the  office  of 
the  Clerk  of  the  County  of  New  York.  Said  judgment  is  still  impaid.  Said 
defendant  subsequently  appealed  from  the  said  judgment  to  the  Appellate 
Division  of  the  Supreme  Court  of  tiie  State  of  New  Vork  for  the  First  De- 
partment. Said  appeal  is  still  pending  and  undetermined.  An  uiulertak- 
ing  to  secure  the  payment  of  said  judgment,  in  case  said  judgment  is 
aflirmed  upon  said  appeal,  has  been  tiled  by  said  defendant  in  the  said 
Clerk's  office  with  the  American  Stirety  Company  to  said  undertaking. 

Said  defendant  and  the  .Metro[)olitan  Street  Railway  Company  are  in- 
solvent: the  sufficiency  of  said  surety  is  doubtful.  The  said  defendant  has 
contended  and  still  contends,  that  the  said  judgment  was  erroneously  ren- 
dered, and  the  said  defendant  relies  in  support  of  said  appeal  ujioii  numer- 
ous technical  objections  and  exceptions  taken  during  the  trial  of  said 
action,  including  certain  objections  and  exceptions  to  the  admission  of 
evidence,  and  to  the  charge  and  to  the  refusal  to  charge  of  the  trial  .liidge, 
wliich  objections  and  exceptions  do  nctt  affect  the  merits  of  plaintifV's 
cause  of  action   in   the  suit  in    which   said   judgment  was  rendenMl.      And 
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should  the  said  judgment  be  reversed,  it  is  unlikely  that  saiil  reversal  will 
he  a  decision  against  the  merits  ^jf  plaintiffs  said  elaini.     Said  defendant 
has  given  no  security  for  the  payment  of  said  claim  in  case  said  judgment 
is  reversed  and  in  case  a  new  trial  is  ordered  and  in  case  a  suhsctpu'iit  judg- 
ment   is    recovered    against    said    defendant.      The    action    whicli    resulted 
in  judymeiit  was  an  action  brought  to  recover  damages  for  the  death  of  the 
said  decedent  because  of  the  negligence  of  said  defendant.     Your  petitioner 
is  also,   individually,  a  creditor  of  said  defendant  to  an  amount  equal  to 
at  least  two  hundred    ($200)    dollars,  because  of  tlie  arbitrary  and   illegal 
e.vaction  by  said  defendant  from  your  ])etitioner.  at  divers  times  during  the 
past  four   (4)   years,  of  additional  fares  upon  his  transfer  from  one  car  to 
another  of  said   defendant   at  and   near  tlie  junctions  of   Fourteenth  street 
and    Xintli    avenue,    and    Twenty-third    street    and    Broadway,    and    Eighth 
street  and  Second  aveiuie.  in  tin"  Borough  of  Manhattan.  City,  County  and 
State  of  New  York;  and  because  of  the  liability  of  said  defendant  to  him 
under  the  Statutes  of  the  State  of  New  York  foi-  i)enalties  because  of  said 
action:    and   because  of  the  refusal   of  said  defendant  to  give  him  tickets 
entitling  liim  to  transfers  at  said  junctions  without  the  payment  of  addi- 
tional fares:  and  i)ecause  of  the  refusal  of  said  defendant  to  give  him  sucii 
transfers  free.     Your  petitioner  is  obliged,  in  tlie  transaction  of  his  busi- 
ness, daily  to  take  transportation  upon  one  or  more  of  the  street  railroads 
vviiich  were  in  the  possession  of  the  said  defendant  at  tlie  time  of  tlie  ap- 
pointment   of    tlie    receivers    licrcin    described.       I'or    several    years    he    has 
suffered  and  ho  still  suffers  great  inconvenience  and  danger  to  his  life,  body 
and   health,   because  of   insullicient  transportation   facilities;    including  an 
in.suflicient  number  of  cars  furnished  by  the  defendant,  and  because  of  the 
reckless    and    dangerous    manner    in    which    said    cars    are    and    have    been 
operated. 

II- — Said  Xew  York  City  Railway  (  ompany  is,  and  at  all  the  times 
lierein  mentioned  was.  a  corporation  organized  under  the  laws  of  the  State 
of  Xew  York,  and  engaged  in  the  operation  of  a  street  railway  system  em- 
bracing all  the  surface  street  railways  upon  Manhattan  Island  in  the  City 
of  X'ew  York,  the  possession  of  all  of  which  it  acquiird  under  a  lease  from 
the  Metropolitan  Street  Railway  (.'om|)a!iy:  and  is  not  and  never  has  been 
engaged  in  interstate  nor  in  international  comm<"rcc.  Said  Metropolitan 
Street  Railway  Company  is  and  at  all  the  times  herein  mentioned  was.  a 
corporation  organized  under  the  laws  of  the  State  of  Xew  York;  and  is 
not  and  never  has  been  engaged  in  interstate  nor  in  international  commerce. 

"I. — On  or  about  September  24,  1907.  a  bill  in  equity  was  filed  in  the 
Clerk's  oflice  of  tlie  j  District]  Court  of  tlu-  I'nited  States  for  the  Soutlierii 
District  of  Xew  ^■o^k.  in  wliicli  the  Pennsylvania  Steel  Company,  a  eor|)o 
ration  claiming  to  be  oigani/ed  under  the  laws  of  the  >State  of  Pennsyl- 
vania, and  the  Degnon  Contracting  Company,  a  corporation  claiming  to  lie 
organized  under  the  Laws  of  the  State  of  Xew  .Jersey,  were  named  as  coni- 
plainanls.  and  in  wiiich  the  said  Xew  York  City  Railway  Company  was 
named  a-<  defeiKJant.  The  said  bill  in  equity  albgeil:  That  the  said  New 
'I'ork  (  ity  Railway  (ompany  was  a  citizen  of  tiie  State  of  Xew  \()ik  ;  Tliat 
»aid  defendant    \\a<  iiidet)ted   fo  the  said  Ste<d  Company   in  tiu'  sum  of  if^'.Ui.- 
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J«3l.3S  for  niilN  ami  tia.'k  iiiatciial   iiiriii>ln'il ;  aiul  tli;it   >;iitl  il(l'<'ii(l:uit  was 
iluiflittHi  to  tlio  saiti  IVyimii  i  out  rart  iiij:  (  oinpaiiv    in  tli<'  smii  of  $  1  1 .  ITIi.liT 
for  work  ami  laltor.     lUit  said  bill  tlitl  not  alk-jic  tliat   aii\    jiul.LiiiiiiitN  hail 
liivn  rt-rovfrt'il  liy    ritlu-r  of  saiil  roinplainaiits  aj^ainst  >aiii  lU  fcmlaiit ;   and 
in    fui-t    iioitlicr  of  said   coniplaiiiaiits   had   then   oldaiiitMl,   nor   has  siiuH'  ol)- 
taiiicd.  aiiv  Jud*:iiit'iit   aj;aiiisl   >ai>l  (Irlcihlant.      N  mir   |M't  it  idiiri-  disjuilcs  (hi- 
validity   and   tlio  amount    of  said   allo^^cd    indcldcdncss ;    and    he   w  isi'ics  and 
|>iays  a  lii'arin^  thcrruiion.     Said  l)ili  furtiicr  allcj^cd:   'I'liat  Ihc  said  dcfrnd- 
aiit  was  insolvent.    "Thai   in  thr  roursc  of  the  ii))('iat  inn  of  ils  lines.  nunuT- 
ous  ai'oeidonts   have   occurrod.    in   rt's|U't   uf   which   suits    iia\«'   litTii    hroiiyiit 
and  an-  now  |)rndin!:.  and  that  said  suits  to  tiu'  nund)i>r  of  several  llionsand 
the  now   upon  the  ealenilais  of  the  eourts  awaiting  trial,  and   that   the  de 
fendant   will   he  without   means  to  meet  jud^inients   recoNcred    in   said   suits." 
Said  hill  further  allejied:    "that  the  railways  operated  hy  tiie  defendant  aie 
so    numerous   and    extensive   as   to   eonstitute    praetieally    the    entire    street 
railroail   system    in   the  County   of   New    \ Oik."      "That    it    is   of   vital   im- 
portance to  till'  peopU'  of  said  County  of   New    ^drk   tiiat  said  system   sJiall 
continue   to    be    operated    as    a    wlioJe."      Said    hill    prayed    for    the    follow- 
inir  and  for  no  other  ndief:    I  J)     That  the  ii<>lits  of  tlie  orators  and   of  the 
other  ereditors  of  the  ilefeiidant  may  be  ascertained  and  decreed;   and  tliat 
the  assets  of  said  defendant  be  administered  and  iiiarsliaJled,  and  that  the 
rights,  liens  and  e(|uities  of  said  creditors  he  ascertained  and  decreed  upon 
I'espeetive   interventions   or   a]ipl  icat  ions    of   each    credit(U'   and    lienor:     (2) 
that  a  receiver  of  tlie  property  of  said  defendant  be  appointed  with  certain 
powers,  which  said  bill  s])ecilied  :    {'S)  that   an    injunction    issue   afiainst   the 
ilefendant  and  all    persons  elaimin'-   and   aetinji   by.   throufili.   or   under   it. 
and  all  other  persons  to  restrain  them  from  interf<'iing  with  said  reeoiver 
taking  possession  of  said  pi'operty :    (4)    a   [iiayei-  for  <i(Mieia]    relief  with   a 
jirayer    for    an    answer    and    the    writ    of    subpn'iia.       The    said    lull    alleycd 
that  it  was  filed  by  said  complainants  "on  their  behalf  and  on  behalf  of  all 
other  ereditors  of  Xew   York   City    Railway   Company,  defendant.   wJio   may 
hereafter  join  in  the  prosecution  of  this  suit."     The  said  bill  did  not  pray 
payment  of  any  of  the  said  allejicd  indebtedness  by  said  defendant  to  either 
of  said   complaints.     The  allef^ations   of   said   bill   eoncerning  the   indebted- 
ness of  said   defendant   and    the    insolvency   of   said    defendant,   and   all    tiie 
allegations  of  facts  in  said   bill,  except  the  existence  of   said    indebtedness 
to   complainants,   and   the   incorporation,    residence   and   citizenship  of   tlie 
parties  were  made  upon   information  and  belief,  tlie  only   persons  named   in 
said   bill,  as  giving  information   to  either   of  complainants   conc<Tninj;    any 
of  the  facts  therein  alle<:ed.  were  unnamed  ollicers  of  said  defendant.      The 
said   bill   was  jirejjared  at  the  request  of  the  said    New    ^'ork   City    Itailway 
Company  for  the  [)Ui'pose  of  procuring  the  a|)|>oiiitinent  of  a   receiver  of  the 
property  of  said  New  York  (  ity   Kiiilway  (  omjiany  by  said   |  District  1  Court 
of    the    I'nited    States,    and    for    the    purpose    of    withdrawing    the    adminis- 
tration  of  the   assets  of   said   corporation   and   of    its   said    lessor   from    the 
jurisdiction   of  the  courts  of  the  Stale  of    New    \'ork.  a!id    for   the   piirpo.se 
of   im|»/»ding  ytmr   petitioner  and   the  otiitr  creditors  of  saitl   tw^o  railway 
companies    in    the    collection    of    their    (lainis.   and    for    stock    jobbing    pur- 
poses, and  for  tlie  |)urpose  of  pieventin;;  tli<'  Attorney  (ieneral  of  the  State 
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of  New  York  from  interferiii.i,'  witli  ami  taking  part  in  tlio  administration 
of  said  assets,  and  for  tlie  purpose  of  impeding  and  preventing  the  Publif 
Service  Commission  of  the  State  of  New  York  for  the  City  of  New  York 
from  making  and  eiiforeing  orders  compelling  said  defendant  to  improve  its 
service  and  to  make  the  same  more  adequate  for  the  means  of  the  residents 
of  the  City  of  New  York  and  less  dangerous  to  the  life  and  health  of  the 
lesidents  of  said  City  of  New  York,  and  for  the  further  purpose  of  ini- 
jK'ding  actions  whicli  were  expected  to  be  l)rought  by  stockholders  of  the" 
said  -Metrojiolitaii  Street  Kailway  Company  and  creditois  of  said  Metro- 
politan Street  Itailway  Company,  and  by  said  Attorney  Cieneral  against 
certain  persons  who  liad  been  directors  and  in  control  of  said  ^letropolitan 
Street  Railway  Company,  because  of  wrongful  acts  by  them,  which  had 
dei)leted  the  treasury  and  wa'sted  the  funds  of  said  Metropolitan  Street 
Kailway  Company. 

I^'. — On  the  same  day  that  said  bill  in  etpiity  was  filed,  the  said  New 
^'o|•k  (  ity  Railway  Company  filed  in  said  clerk's  office  an  answer.  Said 
answer  admitted  all  the  allegations  of  said  bill  of  complaint  and  joined  in 
all  the  prayers  of  said  com])laint  and  specifically  prayed  the  ajjpointnu'iit 
of  a  receiver  on  the  assets  of  said  defendant.  Said  answer  was  verified  by 
the  secretary  of  the  said  New  York  City  Railway  Company.  On  tlie  same 
day,  u])on  said  bill  and  answer,  without  any  atfidavits  in  support  of  the 
same,  exce])t  tiie  formal  allidaxits  of  ofiicers  of  tlic  said  complainants  to 
said  l)ill.  which  merely  averred  that  they  believed  the  allegations  therein, 
which  were  made  upon  infornuition  and  belief,  and  that  they  knew  the 
truth  of  the  furtiier  allegations  therein  contained;  the  Honorable  E.  Henry 
Lacnmbe.  Cnited  States  Circuit  .ludge  for  tlie  Second  Circuit,  signed  an 
order  and  decree,  whicli  stated  that  tiie  cause  came  on  to  i)e  heard  upon 
the  bill  of  complaint  and  on  the  answer  therein  filed,  and  appointed  Messrs. 
Adrian  H.  Joline  anri  Douglas  Robinson  temporary  Receivers  of  the  |)rop- 
erty  of  said  defendant.  Said  order  and  decree  contained  the  following  pro- 
visions, among  f)tli<'rs:  "And  the  d(>fendant.  said  New  York  City  Railway 
(  ompany  and  its  officers,  directors,  agents  and  employees,  and  all  otiier 
persons  claiiiiiiig  to  art  by.  tlirough  or  iinclei'  tlie  (h^feiidaiit  and  all  other 
persons  whomsoever  are  herel)y  enjoined  from  interfering  in  any  way  what- 
ever with  the  possession  or  managetnent  of  any  part  of  the  property  over 
wliich  the  iteceivers  are  hereby  appointed  or  interfering  in  any  way  to  pre- 
vent the  discharge  of  their  duties  or  their  operating  the  same,  and  any 
other  party   in   interest  may  apply  for  further  direction. 

.And  it  is  furtiier  ordered  that  ttie  parties  hereto  sliow  cause  liefore  this 
Court  at  tiie  Cnited  States  Post  ( Xlice  UuiJding,  in  tlie  City  of  New  N Ork. 
on  the  7th  day  of  October,  1907.  at  two  o'clock  in  tlie  afternoon  why  the 
sard  receivership  shoultl  not  be  continued  during  the  jjendency  of  this  suit. 
and  upon  the  hearing  thereon  any  other  creditor  of  the  defendant  or  other 
jiiirl\    in    interest   may  Im'   heard." 

The  said  suit  ilid  not  nally  mu-  >ulistantiiilly  involve  a  dispute  or  contro- 
versy properly  within  tlir  jiirisdiclion  of  the  said  |  District)  Court,  liiere 
was  no  controveriy  between  citizens  of  ditVerent  States  in  said  suit.  There 
was  no  coritro\(M>y  of  any  sort  therein.  Said  suit  did  not  arise  under  tli<' 
Con-f  itiil  ion.  nor  under  the  laws.  n<>r  iindci-  a  treatv  of  (he  Cnited   States. 
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1  111'  partit'S  til  Miid  suit  were  ini|ir(i|)frl\  mid  ((illusivilv  made  and  joined 
«s  {iliiint ill's  UMil  ilcft'ndiints,  for  tlic  purpose  of  ereatiiitr  a  ease  eojiiiizalile 
iliitlfr  till'  .lihlieiary  Aet  of  IS7.")  and  for  tlir  |ini|ni~r  uf  eiealini;  a  ease 
eiij;iii/al>U'  l>v  tlie  said  |l)is(riet|  Court  of  tlie  I  nited  States.  The  said  suit 
was  instituted  and  the  said  appointment  of  said  l^eeeivers  was  pioeuied 
by  collusion   hetween   tiie  parties  to   the  >~anie. 

SulisiHpiently  tluTi'to  and  on  or  ahont  Oetoher  1,  liMtT.  a  petition  in  the 
nanu'  of  the  said  Metropolitan  Street  Railway  Company  was  presented  to 
said  I'uitetl  States  I'ireuit  .luilfije  liy  tlie  persons  who  cdntrcdled  said  de- 
rendant.  in  wiiiih  said  petitioner  prayed  that  it  Tiiiuht  lieeoiiie  a  party  do- 
feiulaiit  to  said  suit  for  the  proti-etion  of  its  interests  and  tiiose  of  its 
ereditois:  that  the  reeeivershi])  lunier  the  Igll  of  complaint  i>e  extended  so 
a-  to  enihrat'o  the  iuterests  of  said  petitionei-  in  said  ]iroperty.  aud  tliat 
said  .Hoeeivers  bo  ilireeted  to  keep  separate  a(  counts  of  the  lines  owned  by 
saiil  defendant,  and  of  such  of  tiie  leased  lines  enihraeed  in  the  |)etitioner's 
lease,  as  might  be  deemed  prai-tieable :  that  the  rents,  issues,  prolits  ami  iii- 
eouu'  be  pledged  under  tthe  orders  or  decrees  c)f  said  eonit  to  the  end  that 
said  system  might  be  protected  and  pieserved  ;  with  a  prayer  for  general 
relief.  Notice  of  the  presentment  of  said  petition  was  gixcn  by  said  i)eti- 
tioiuT,  upon  the  same  day  that  the  same  was  presented:  to:  and  due  service 
of  a  copy  of  said  notice  and  petition  was  admitted  on  the  same  day  l)y;  the 
solicitors  for  the  complainants  and  by  tiie  solicitor  for  the  defendant  to 
said  suit.  I'pon  the  same  day  with  the  consent  of  the  parties  to  said  suit 
the  said  I'nited  States  Circuit  diulge  mad<'  an  order  permitting  the 
said  petitioner,  .Metropolitan  Street  Railway  Company,  to  be  made  a  party 
defendant  to  said  cause,  extending  said  receiversliip  to  the  properties  of 
said  petitioner  railway  company,  appointing  said  l\eceiv<'rs  reci'ivers  of  the 
))roperty  of  said  petitinncr.  with  the  powers  and  duty  prescribed  by  the 
order  previously  a|)pointing  them  Receivers,  and  ordering  that  all  ]iersons 
whomsoever  be  enjoined  from  interferring  in  any  way  whatsoever  with  the 
possession  or  management  of  any  part  of  said  pro])erty  for  which  said  Re- 
ceivers had  been  apijointed  or  interfering  in  any  way  to  prevent  the  dis- 
charge of  their  duties  of  their  operating  the  same.  At  that  time  the  At- 
torney-General of  the  State  of  New  York  had  prepared  papt-rs  for  the  ap- 
pointment of  a  Receiver  of  said  Metropolitan  Street  Railway  Company  in 
the  Supreme  Court  of  the  State  of  New  ^'ork.  Said  petitioner,  Metro- 
politan Street  Railway  tompaiiy,  knew  of  said  application,  although  the 
papers  had  not  yet  been  formally  served  upon  it.  Said  application  was 
luade,  amongst  other  reasons,  for  tiie  ]iiirpose  of  defeating  the  application 
of  said  Attorney -General  and  also  to  further  the  objects  of  said  suit,  which 
are  hereinabove  set  forth.  Said  Metropolitan  Street  Railway  Company 
then  had  causes  of  action  to  an  amount  exceeding  $1,000.0(10  against  said 
New  York  City  Railway  Comiiany  because  of  the  waste  and  misappropria- 
tion by  said  lessee  of  said  leased  pio[)eities. 

VI. — Subsequently,  on  or  about  OctoI.er  7.  1007.  the  said  order  to  show 
cause,  eontaine<l  in  the  said  order  of  September  24.  1!HI7.  was  returned  be- 
fore said  Judge.  Your  petitioner  then  appeared  by  his  counsel,  Roger 
Foster,  Esq..  and  then  and  there  op])osed  the  continuance  of  said  receiver- 
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ship.  The  said  Judge  then  refused  to  hear  your  petitioner's  counsel  except 
as  amicus  curia.  Tlie  attorney  for  said  :Metropolitan  Street  Railway  Com- 
pany and  tlie  attorneys  for  said  complainants  then  moved  for  a  continu- 
ance of  said  receivership.  Your  petitioner's  said  counstd  tlu-n  charged,  and 
complainants'  counsel  did  not  deny,  that  said  suit  was  brought  at  the  re- 
((Ut^st  of  said  <lefendant.  Tlie  counsel  for  said  defendant  were  then  present 
in  court;  but  neither  of  them  ojjposed  the  motion  to  continue  said  receiver- 
ship. Subsequently,  on  or  about  October  8.  191)7.  tlie  said  Circuit  -Judge 
handed  down  an  opinion  granting  the  motion  to  continue  said  receivership. 
In  said  opinion,  he  statcil.  amongst  other  tilings,  as  follows:  "It  is  of 
course  manifest  that  complainants  and  defendant  were  entirely  in  accord 
and  arranged  together  tliat  the  suit  should  he  brought  to  the  Federal 
Court:  and  that  the  averments  of  the  bill  siioiild  be  admitted  by  the  an- 
swer." Subsecpiently,  on  or  abt)iit  October  U.  1907.  a  bill  of  equity  in  the 
name  of  the  Morton  Trust  Conijiaiiy.  which  is  and  then  was  a  corjioration 
organized  under  the  laws  of  the  State  of  New  York  and  a  citizen  of  said 
State  by  the  persons  who  controlled  said  two  railway  companies  and  said 
trust  company.  Said  bill  alleged  that  said  Morton  Trust  Company  was  a 
mortgagee  of  the  property  of  said  Metropolitan  Street  Railway  Company 
under  a  mortgage  not  yet  due  or  the  payments  secured  by  which  there  bad 
been  no  default.  Said  bill  prayed  the  appointment  of  a  receiver  of  said 
property,  which  was  then  in  the  hands  of  said  receivers  previously  a]ii)oiiit- 
ed  as  aforesaid.  The  said  bill  did  not  pray  a  foreclosure  of  said  mortgage. 
'The  defendants  named  in  said  bill  were  the  said  two  railway  companies 
and  their  said  Keceivers.  both  of  which  Receivers  then  weie  and  still  are 
citizens  of  the  State  of  -New  York,  and  tlu-  two  eomplainants  to  said 
original  bill.     Said  bill  correctly  alleged  the  citizenship  of  said  parties. 

Upon  the  same  day,  October  9,  l!t()7.  an  order  and  decree  was  signed  by 
said  Union  States  Circuit  Judge  and  iiled  in  the  Clerk's  oflice  of  said 
Court,  which  order  and  decree  continued  said  Iteeeivers  pending  said  suit 
and  modified  in  certain  respects,  which  are  immaterial  to  this  apjilication. 
the  original  order  ap|)ointing  said  Keceivers,  but  continued  said  injunction. 

Upon  the  same  day  an  order  was  signed  by  said  dudge.  wiiieh  extended 
said  receivership  for  the  benefit  of  said  Morton  Trust  Company. 

VII. — Subsequently  thereto,  your  |)etitioner  duly  presentid  to  said  Unit- 
ed States  Circuit  dudge.  his  joint  an<l  several  petition,  duly  verified  on 
October  15,  inoT,  which  petition  prayed  that  leave  to  intervene  in  said  suit, 
and  that  the  orders  granting  said  receiverships  and  injuiu-tion.  I)e  set  aside, 
and  for  general  relief.  Subsequently  thereto,  on  or  al)out  Noveml)er  H.  1907, 
an  order  was  made  by  said  I'nited  States  Cireuit  .Judge  and  filed  in  said 
Clerk's  office,  which  order  denied  tiie  prayer  of  said  petition.  No  final  de- 
cree has  been  entered  in  said  suit  and  tiie  complainants  and  defendant  to 
the  same  have  postponed  tiie  entry  of  a  final  decree  therein  indefinitely. 
No  decree  for  tiie  administration  of  the  assets  of  said  defendant  nor  for 
any  of  the  ."ellef  pray.-d  in  said  bill,  except  a  receiver  and  an  injunction, 
has  been  made  in  said  suit,  although  all  allegations  in  said  bill  have  been 
confessed,  and  although  the  said  cause  is  ripe  for  such  a  decree.  But  said 
complainants  and  defendant  liave  postpuiic.l  tb.'  entry  tlieieof  indefinitely, 
l-'ed.   I'ra<'.  \  «.!.   Ml.      17-1. 
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The  ohjwt  of  said  |)n.-.ti»>iuiiu'nt  i.s  to  pun  cut  tin-  |i;i\  imul  oi  the  i.' red  iters 
of  siiiil  dofomlaiit  aiul  to  pieviMit  tlu-  ilistiiliiit ion  o(  its  assets  and  to 
ktH?p  tlu>  saiuo  for  an  indelinite  leiijitli  ni  time  in  llie  eiistody  til'  said  Tnitcd 
States  inistriet  1  I'ourt.  in  ordet  tliat  llie  creditors.  stoekliolder.>  and  <dlier 
jiorsons  interested  in  tlie  assets  of  said  two  defendants  may  he  thus  eom- 
pellod  mid  coorcod  intt>  consenting  to  a  saeriliee  of  their  rii;hts  and  to  a 
rtH>r'raiii/.ation  of  the  said  defendants,  and  of  tiie  property  and  respective 
elainis  upon  tlie  property  of  tiie  said  defendants,  whieli  reorganization  is 
desinnl  l>v  tlie  persons  in  eontrt)!  of  said  did'endaiits.  w  lio  aic  tlie  same 
persons  tiiat   lia\e  wrecked  and   injured   the  jiropcrty  of  the  same. 

\111. — 'Iho  said  Receivers  and  tlu'  parties  to  said  suit  thrcati'ii  and  an> 
about  to  obtain  orders  from  the  said  Court  and  from  the  .lud;j(es  thereof, 
for  the  purpose  of  inakinji;  lar<_'e  expenditures  out  of  the  assets  of  the  said 
two  defendants,  which  will  diminish  the  amount  payable  to  creditors  of 
each  of  the  same,  and  they  are  about  to  make  such  expenditures  to  the 
iUKount  of  about  $."}. 000,000.  'Die  said  Receivers  threaten  and  are  about, 
under  tlie  advice  of  the  persons  in  control  of  the  said  two  defendants,  to 
stop  pavniont  of  the  rental  due  under  a  lease  of  a  valualile  portion  of  the 
I)roperty  of  the  said  two  defendants,  namely:  tlie  so-called  'i'liii-d  Avenue 
vStreet  Railway;  and  to  separate  the  said  Third  Avenue  Street  Railway  from 
the  rest  of  the  system  of  said  defendants.  Said  action  M'ill  be  in  direct 
opposition  to  the  professed  object  of  said  suit. 

IX. — Your  petitioner  is  informed  and  believes  and  avers:  That  it  has 
been  established  by  the  decisions  of  this  Court  and  of  the  United  States 
Circuit  Coin-ts  of  Appeals,  amongst  others,  by  the  following  decisions:  Eo) 
parte  Cutting,  94  U.  S.  M;  Jones  &  Laughlin's  L'd  v.  Sands,  79  Fed.  913; 
Credits  Commutation  Co.  v.  U.  S.  01  Fed.  570.  57.};  S.  C.  177  U.  S.  311; 
Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Continental  I'r.  Co.  05  Fed.  497,  536,  that 
your  petitioner  has  no  right  to  appeal  from  any  of  the  said  orders.  Your 
petitioner,  coiisequentlly,  is  enjoined  from  interfering  with  the  assets  and 
property  of  his  said  debtor,  the  Metropolitan  Street  Railway  Company. 
He  can  take  no  proceedings  to  collect  any  judgment  or  judgments,  which 
lie  may  recover  in  said  actions,  except  in  the  said  Circuit  Court  of  the  Unit- 
ed States.  In  the  meantime,  the  said  assets  may  be  deiileted  by  proceedings 
on  the  part  of  said  complainants  and  of  said  defendant  and  of  said  receiver- 
.ship.  of  which  he  will  have  no  notice,  and  with  which  lie  will  have  no  right 
to  interfere.  He  has  no  remedy  unless  this  Court  interferes  by  the  writ 
of  mandamus. 

U'herefore  your  petitioner  prays,  that  a  rule  be  made  and  issue  from 
this  Honorable  Court,  directed  to  the  said  Honorable  E.  Henry  Lacombe, 
Circuit  Judge  of  the  United  States  for  the  Second  Circuit,  and  directing 
the  said  Circuit  Court  of  the  United  States  States  for  the  Southern  Dis- 
trict of  Xew  Y'ork  to  show  cause  why  a  writ  of  mandamus  should  not  issue, 
commanding  the  said  Judge  and  the  said  Court,  and  each  of  them,  to  dis- 
rrtiss  the  bill  of  complainant  in  said  suit,  and  all  proceedings  therein,  and 
to  vacate  said  orders  appointing  said  Receivers,  and  to  vacate  said  injunc- 
tions, and  to  desist  from  exercising  any  further  jurisdiction  in  said  suit, 
except  the  entry  of  an  order  dismissing  said  suit:   or,   in  the  alternative, 
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sucli  a  writ  comniaiidiiig  liiiu  to  allow  tlie  inte'rveulion  of  your  petitioner 
in  said  suit;  or,  in  the  alternative,  that  a  writ  ot  prohibition  may  issue 
from  this  Honorable  Court  forbidding  the  said  Honorable  Circuit  Judge  of 
the  United  States  for  the  Second  Circuit,  and  fcjrbidding  the  said  L^istrict] 
Court  of  the  United  States  for  the  Southern  District  of  >>'ew  York  from 
taking  any  further  j)roceedings  in  connection  with  said  receiverships;  and 
for  such  other  and  further  relief  in  tlic  premises  as  shall  seem  just  and 
meet,  and  your  petitioner  will  ever  pray,  A:c. 

Joseph  Ko.nkau, 

Individually 
trator     of 
deceased. 
by  Roger  Foster, 

Attorney  for  Petitioner, 

35  Wall  Street, 

Kew  York. 
Roger  Foster, 

Of  Counsel. 


and  as   Admin is- 
Jaul     I'lanovskv, 


State  of  New  Y^ork,  "| 

County  of  New   York,  Iss.: 

Soutliern    District  of   New    York,  I 

Joseph  Ko.nkau,  being  duly  sworn,  deposes  and  says:  I  am  the  peti- 
tioner above  named.  The  foregoing  petition  is  true  to  the  best  of  my 
knowledge,  information  and  belief. 

Joseph  Konbau. 
Sworn  to  before  me  this 

day    of    November,    J 907. 


[XOTAEIAL    SEAT..] 


Notary   Public, 

N.  Y.  Co. 


A rr K.N  nix. 


mUM    I.W.  — RKTl  HN    OK   OilUFM   TO   SI1(»\V   CAISK   ACAINST 

ISMK  Ol     M  WD  AMI  S. 

[A*,-    MrHiMi'litni    Kiiilwav    IJcifivcrsliii..    "iOS    l'.   S.   DO.] 

SI  I'KKMI.    *  OIKT  OK   TIIK    IMTKU   STATES. 

In    TiiK    Mm  n  it   oi'- 

Ol' 

The  aiipliiiitimi  of  .losKrii  1\om;\i>,  in.li- 
viduiilly  ami  as  A.liniiiistiator  of  I'anl 
Planovsky.  IXn-i-ascil.  for  a  Writ  of  .Maii- 
(laiiius  ajjainst  iUo  llonorablo  K.  llciuy  . 
l.ai-ombo,  liniiit  Jiul.uo  of  tlio  I'liilcd 
StaU'8  for  tlic  S.roml  Circuit,  and 
against  tiie  t'irt'iiit  Court  of  the  United 
States  for  tlie  Soutiieru  District  of  New 
York. 

RKTURX  OF  K.  MKXKV  i.A(  O.MJ5K.  Ci  RCUIT  JUDGE  OF  THE  UNITED 
STATES  FOR  THE  SCEOND  CIRCUIT,  AND  THE  [DISTRICT] 
COURT  OF  THE  UNITED  STATES  FOR  THE  SOUTHERN  DISTRICT 
OF  NEW  YORK. 

To  THE  Honorable  ^Ielville  W.  Kuli.kr,  Chief  Justice  ok  the  United 
States,  and  the  Associate  Justices  of  the  Supreme  (Jourt  of  the 
Uniteo  States: 

In  compliance  with  the  order  to  show  cause  why  the  prayer  of  petition- 
ers should  not  he  granted,  issued  by  this  Honorable  Court  on  November  18, 
1007,  an<l  served  November  21.  1007.  the  above  named  Respondents  do  here- 
by respectfully  present  tliat* 

On  September  24.  1007.  a  bill  in  equity  was  filed,  in  the  Inited  States 
[District]  Court.  Southern  District  of  New  York,  by  The  Pennsylvania  Steel 
Company  and  The  Degnon  Contracting  Company,  citizens  and  residents  re- 
spectively of  the  States  of  Pennsylvania  and  New  Jersey,  against  the  New 
York  City  Railway  Company,  a  citizen  and  resident  of  the  State  of  New 
York,  alleging  the  insolvency  of  the  defendant  and  praying  for  the  mar- 
shaling and  administration  of  its  assets;  a  subpo'iia  was  issued  thereupon 
and  service  was  made  upon  the  defendant.  An  answer  to  the  bill,  admit- 
ting its  allegations,  was  thereafter  on  the  same  day  filed  in  said  court  and 
the  bill  and  answer  were  presented  to  the  resi)ondeiit  !•>.  Henry  Lacombe 
then  holding  said  court.  Copies  of  the  bill,  the  subpcena.  the  Marshal's  re- 
turn, and  the  answer  thereto  are  hereto  annexed  marked  E.\iiibits  A,  A-2, 
A-3.  and  R.  Counsel  for  the  respective  parties  appeared  and  upon  motion 
by  complainants,  not  opposed  but  assented  to  by  defendant,  a  decree  ap- 
pointing temporary  receivers  of  the  New  York  City  Railway  Company 
was  signed  and  entered,  a  coyiy  of  which  is  hereto  annexed  marked  Exhibit 
C.  Tlie  receivers.  Adrian  H.  Joline  and  Douglas  Pvobinson,  immediately 
i|iialified  and  entered  upon  the  perfurniance  of  tln'ir  duties  as  receivers  in 
accordance  with  tin-  terms  of  said  decree.  Exhibit  (.     Subsequently,  on  Occ 


Foims.  27 


I  ■' 


tober  ],  1907.  a  petition  was  piTsented  In-  tlic  Metropolitan  Street  Uaihvav 
Company,  a  copy  of  which  petition  is  hereunto  annexed  marked  Exhibit  ]). 
Attaciied  to  this  petition,  as  Schedule  A,  was  a  copy  of  a  lease  between  the 
-Metropolitan  Street  Kaihvay  Conipanj-,  as  lessor,  and  the  New  York  (  ity 
Railway  Company,  which  tlien  bore  the  name  of  Interurban  Street  P.aiiway 
C'ompany,  as  lessee;  and  attached  to  said  petition  as  Scliednle  IS,  was  a 
copy  of  the  mortgage  of  the  Metropolitan  Street  Railway  Company  dated 
March  21,  1902,  executed  to  the  Morton  Trust  Company  as  trustee.  On 
tlie  same  day  (October  1),  on  notice  to  all  tlie  parties  in  said  action,  an 
order  was  made  and  entered  granting  the  prayer  of  said  petition,  a  copy  of 
which  is  hereto  annexed  marked  Exhibit  E. 

On  October  8,  the  Morton  Trust  Company,  trustee  under  the  mortgage 
of  the  Metropolitan  Street  Railway  Comjjany  dated  March  21,  1!)02,  filed  a 
petition  for  leave  to  make  the  receivers  parties  to  the  suit  it  was  about  to 
begin,  which  petition  was  granted.  (Exliibits  F  and  G.)  Thereupon,  on 
October  9.  a  bill  of  complaint  was  filed  by  said  Morton  Trust  Company. 
Said  bill  and  the  exliibits  tiierein  referred  to  arc  collectively  marked 
Exliibit  H.  A  subpoena  was  issued  in  said  suit,  and  service  of  the  same  was 
made  on  October  9.  Copies  of  the  subpoena  and  the  Marshal's  return  are 
hereto  annexed,  marked  Exhibits  H-2  and  11-3.  A  decretal  order  was 
made  on  said  bill  (Exliibit  J)  appointing  said  Joline  and  Robinson  as  re- 
ceivers of  tlie  pi'operty  covered  l)y  said  mortgage. 

On  October  7  upon  return  of  tlic  order  to  show  cau.se  (contained  in  the 
decree  appointing  temporary  receivers  dated  September  24,  1907)  why  tlie 
receivership  should  not  be  contimied  durin  gtlie  pendency  of  tlie  suit,  a 
public  hearing  was  had  and  thereafter  on  October  9,  1907.  a  decree  con- 
tinuing said  Joline  and  Robinson  as  receivers  during  tlie  pendency  of  tiie 
suit  was  made  and  entered  (Exhibit  K)  which  was  subsc([uently,  on  Oc- 
toi)er  15.  1007,  amended  as  to  its  recitals  by  an  order   (Exhibit  L). 

On  October  25  a  decretal  order  adjudicating  the  insolvency  of  the  New- 
York  City  Railway  Company  and  appointing  a  Special  blaster  to  take  proof 
of  claims  and  directing  public  notice  to  be  given  of  the  time  within  which 
(daims  should  be  presented  was  made  and  filed   (Exhibit  M). 

Petitions  for  leave  to  intervene,  etc.,  were  presented  and  arguiuent  had 
upon  them  on  Octol)er  14.  Copies  of  the  petitions,  marked  Exhibits  X-2 
and  X-.*}  and  X-4  and  of  certain  affidavits  filed  in  opp.osition.  marked 
Exhibits  X'-o,  X'-G  and  X-7  are  annexed. 

The  Court  heard  the  counsel  of  the  j)arties  fully  on  all  the  questions 
raised  thereby  and  decided  the  same  and  on  Xoveniber  6,  in  the  exercise  of 
its  jurisdiction  and  official  discretion  made  orders  denying  such  petitions 
(Exhibits  X  and  O). 

On  Xovemlier  9  a  decretal  uriler  adjudicating  the  insolvency  of  the  Metro- 
f>o]itan  Street  Railway  Company,  appointing  a  Special  Master  to  take  jiroof 
of  chiims.  and  directing  i)ublic  notice  to  be  given  of  the  time  within  which 
eiainis  should  be  presented  was  made  and  filed.     (l'3xhibit  V.) 

On  November  9  the  ^lorton  Trust  Company  [iresented  to  the  Court  a 
petition  (Exhil)it  Qi  stating  that  it  was  about  to  file  a  bill  for  the  fore- 
closure of  the  mortgage  made  l)y  the  Metroiiolitan  S(  reet  Railway  Com- 
pany to  the  petitioner  dated  'March  21.  1902,  and  iMayiiig  leave  to  make 
Adrian  II.  .Joline  and   Douglas  Robinson  as  receivers  of  the  New    \tnk  (ity 


2774  Ai'PKxnix. 

Haiiwav  (.'ouijiimv  iiiul  as  rcicivcrs  of  tlu'  .Mitro|"ilit;iii  Street  Railway 
I  i>m|iaiiv.  tlioM  ill  possfssioii  of  tlie  ]im|irii\  cinliriurd  in  tln'  inort};aj;e, 
|iai-tits  liefi'iulaiit  to  said  suit.  On  tlie  saiui-  day  tl'.e  piaNi  r  of  >aiil  |ictili(in 
was  j;ranteil  (  KNl'i''it  Q  ->•  I'ursuant  to  said  leave  on  the  same  day  a 
liill  of  foroelosure  was  lilrd  l>y  the  Morton  'rnist  Coniiiany.  Said  Mil  and 
the  exliibits  tlien-in  referred  to  arc  luTcto  aninsrd.  eolleetively  marked 
Kxliihit  H.  A  siil)|)tena  was  issnt'd  on  said  Idll  and  --erviee  made  thereof. 
rojiies  of  the  snlipuMia  and  the  -Marshals  ntum  are  anne.xed  as  lv\hiliit 
l\-2  and   K   :\.  respeetively. 

On  Noveiiihor  1!>.  upon  motion,  a  deeretal  order  (  Kxhihit  S)  was  made 
appoiiitinj:  saiil  .loiine  and  Uohinson  under  the  hill  of  eomplaint  to  fore- 
elose  tlie  mortjiaj-o  dated  ]\[areh  -21,  10(12,  receivers  of  the  mortgaged 
|iroiiiises  and  coiisididatini;  the  two  suits  in  wliich  the  Morton  Trust  Com- 
pany is  eomplainaiit. 

Reasons  for  the  making  of  the  decrees  oi'  orders  I'Ahiliits  (',  E,  K,  N, 
and  O  appear  in  the  three  memoranda  liled  respectively  on  October  8, 
Octolier  ].  and  October  28.  Copies  are  annexed,  marked  Exhibits  T,  U  and 
\'.  The  other  orders  and  decrees  were  entered  because  in  the  opinion  of 
the  Court  the  papers  on  which  they  were  based,  together  with  the  earlier 
proceedings  in  the  cause,  indicated  that  such  orders  and  decrees  should  be 
entered. 

All  orders  and  decrees  were  made  ujion  due  notice  or  upon  the  ap))carance 
of  the  parties,  and  in  the  exercise  of  the  jurisdiction  and  official  discretion 
of  the  respondents. 

This  return  incdudes  all  papers  in  the  case  relating  to  any  motion,  peti- 
tion, or  ajiijlicatioii  of  .Toseph  Konrad,  Daniel  (Jal higher,  or  Francis  S. 
Reiseiiberg.  and  is  confined  to  the  record,  in  acccordiine  with  the  resjiond- 
ent's  construction  of  the  purjiose  and  intention  of  the  order  to  show  cause. 

The  receivers  have  duly  (|ualified  in  accordance  with  the  different  orders 
appointing  them  or  extending  their  receivership. 

Since  the  appointment  of  the  receivers  they  have  incurred  many  obliga- 
tions under  contracts  for  necessary  work,  labor  and  materials,  for  supplies, 
repairs,  replacements  of  property  destroyed  by  fire,  and  for  improvements 
necessary  to  enable  them  to  comply  with  requiiements  of  the  State  and  local 
authorities  as  to  the  operation  of  the  road.  Annexed  hereto  is  a  petition 
of  tli<.'  receivers  for  authority  to  make  expenditures,  marked  Exhibit  \V, 
and  an  order  granting  the  prayer  of  the  petition,  marked  Exhibit  X.  They 
have  also  incurred  liabilities  by  reason  of  the  fact  that  accidents  have  oc- 
curred during  operation  of  the  cars,  in  many  instances  thi'ough  some  negli- 
gence of  their  employees,  wdiich  have  resulted  in  personal  injuries  for  which 
claims  for  damages  have  been  or  will  be  made. 

Messrs.  Byrne  &  Cntcheon,  solicitors  for  the  complainants  in  the  origiiuil 
suit,  and  J.  Parker  Kirlin,  Esq.,  solicitor  for  the  .Metropolitan  Street  Rail- 
way (  onipany.  having  desired  to  be  heard,  in  order  to  secure  them  such 
opportunity,  the  respondents  hereby  designate  them  or  such  associate 
counsel  as  they  may  select,  to  present  this  return  and  to  file  such  brief  and 
make  such  argument  as  may  be  required  on  the  order  to  show  cause. 

Nov.  30th,  1907. 

E.  He^'RT  Lacosibe, 
U.  S.  Circuit  Judge. 
[Seal  U.  S.  Circuit  Court.] 
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FORM  LXXI.— ^VRIT  OF  MANDAMUS. 

[7  Peters,  634,  648.] 

En    parte  Bkadstreet,  Ix  the  :Matter  oe  | 
Martha  Bradstreet,   Demandant.  j 

Mr.  Chief  Justice  Marshall. 

United  States  of  America,  ss. 
To    the   Honorable   Alfred   Conklitig,   Judge  of    the   District   Court    of    Ike 
L  nited  titates  for  the  Xorthern  District  of  .\'ew   I'orlc,  Greeting: 

Whereas,     one     Martha     Bradstreet     liatli     heretofore     eommeiiced     and 
prosecuted  in  your  court  several  certain  real  actions,  or  writs  of  right,  in 
your  court   lately   pending   between   the  said  Z^lartha   Bradstreet,   demand- 
ant,  and  the  following  named  tenants  severally   and   respectively,   to   wit. 
Apollos  Cooper  and  others    (naming  them).     And  whereas,  lieretoiore,  to 
wit,    at   a    session    of    the    Supreme    Court   of   the    United   States,    held   at 
Washington  on   the  second  .Mcniday  of  January,   in  the  year   1832,   it  ap- 
peared,  upon  the  complaint  of  the   said  Martha  Bradstreet,   among  other 
things,  that  at  a  session  of  your  said  court,  lately   hefore  holden  by  you, 
according  to  law.  all  and  singular  the  said  writs  of  right  tlien  and  there 
pending  before  your   said  court,  upon  the  several   motions  of  the  tenant.s 
aforesaid,   were  "dismissed  for  the   reason  that  tliere   was  no   averment   of 
the  pecuniary  value  of  the  lands  demanded   by  the  said  demandant  in  the 
several    counts    filed    and    exhibited    by    the    said    demandant    against    the 
several  tenants  aforesaid;    wliich  orders  of  your  said  court,  so  dismissing 
the   said  actions,  were   against  the  will   and   consent  of   said   demaudaiu; 
whereupon  the   said   Supreme  Court,   at   the   instance  of   said  demandanl, 
granted  a  rule  re(puring  you  to  show  cause,  if  any  you  had.  among  other 
things,  why  a  writ  of  mandamus  from  the  said  Supreme  court  should  not 
be  awarded  and  issued  to  you,  c-ommanding  you  to  reinstate  and  proceed  to 
try  and  adjudge,  according  to  tlie  law  and  right  of  the  case,  the  several 
wiits  of  right  aforesaid,  and   the  iniscs  therein  joined.     And  whereas,   at 
the    late  session   of   the   said   Supreme  Court  held   at  Washington   on    the 
secon.l  Monday  of  -lanuary  in  the  year  1833,  you  certified  and  returned  to 
the  said  Supreme  Court,  together  with  the  said  rule,  that  after  the  mises 
had  been   joined  in  the  several  causes  mentioned  in  the  said  rule,  motions 
were  made  th<-rein.  on  the  part  of  the  tenants,  that  the  same   should   be 
dismis.se(l     ni.on     the    ground    that    the    rounts    respectively    contained    no 
allegation  of  the  value  of  the  matter  in  dispute,  and  that  it  did  not  there- 
fore appear,  by  the  pleadings,  that  the  causes  were  within  Hie  jurisdiction 
of   tlie  court: 'that,   in   conformity   with    what  appeaivd    to   have  been   the 
uniform   language  of  tin-  national   courts  upon  the  (juestion.  and  your  own 
views   of   the    law,   and    in    aernr.iance   especially    with    several    decisions    in 
tile  LDistrict]  Court  for  the  third  circuit  (see  4  Wash.  C.  C.  ile|>-  -^^■^.  *^--*)' 
you    granted    their    motions:    and    assuming    that    the    eauscs    were    rightly 
dismissed,   it  follows  of  course   that  you   ougiit  not   to  be  re.iuire.l    to   re- 
instate them   unless  leave  ought  also  to  be  granted   to  the  demandant  to 
amend  her  counts:  and  whereas,  afterwards,  to  wit.  at  the  sanu'  s.'.sion  of 
the  sai.l  Snpr.n.e  Court  last  aforesai.l.  upon  consideration  of  your  said  re- 
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turn  uiul  of  tlio  caiiso  shown  by  ymi  tlu'icin  against  tlic  said  nilo's  briny 
iiunU-  aliMihitc.  ami  n-jainst  t.u-  awanliny  and  issninj;  of  tli.'  said  writ  of 
iiiaiidainu>.  and  uium  considoratioii  of  tiu'  ar-uinrii(>  of  khuixI,  as  well  on 
\onr  iK'half,  sliowiiijj;  lansc  as  afoii-said,  as  on  hi'liaif  of  tiic  said  lU'niandant 
ill  support  of  till'  said  ruli'.  it  was  coiisidorod  In  tlio  said  Suprcnic  Court, 
that  vou  hail  i-frtifu'il  and  ri'turm-d  to  tlic  said  court  an  insiiUicicnt  lauso 
for  haxiny  disniissi'd  thi-  said  actions,  and  a.^ainst  tlic  auardiiij^  and  is- 
suinj:  of  thf  said  writ  of  niandaniiis,  pursuant  to  the  rule  aforesaid;  tlie 
said  S\iprcine  Court  heing  of  the  opinion,  and  liaxing  deteiiniiied  and  ad- 
jutl^i-tl  upon  tlio  matter  aforesaid,  tiuit  in  eases  win  re  tlic  dcniand  is  not 
inadf  for  money,  and  the  initure  of  tiie  actit)n  docs  not  ici|nire  tlic  value  of 
thi'  tiling  demanded  to  be  .stated  in  the  deelaiat  ion,  the  practice  of  the 
saiil  ."-Supremo  Court  and  of  the  et)urts  of  the  Initcd  States,  is  to  allow 
the  valut-  to  bo  given  in  evidence;  that  in  jiursuancc  of  this  jiractice,  the 
diinandant  in  the  suits  dismissed  by  order  of  the  Jutlge  of  the  District 
Court  had  a  right  to  give  the  value  of  the  pro])erty  denumdcd  in  evidence, 
either  at  or  before  the  trial  of  the  cause,  and  winild  have  a  right  to  give 
it  in  evidence  in  the  said  Snprenie  Court:  conje(juciitly  that  she  cannot  lie 
legally  prevented  from  bringing  her  cases  before  the  said  Supreme  Court; 
and  it  was  also  then  and  there  considered  by  the  said  Sujjreme  Court  that 
the  peremptory  writ  of  the  United  States  issue.  re(|uiring  and  conunand- 
ing  you,  the  said  judge  of  the  District  Court,  to  rcinstvjite  and  pritcccd  to 
try  and  adjudge,  according  to  the  law  and  right  of  the  "case,  the  several 
writs  of  right  and  mises  therein  joined,  lately  pending  in  your  said  court 
between  the  said  Martha  Hradstreet,  deinand;int.  and  Apollos  Cooper  and 
others,  the  tenants  aforesaid:  therefore  you  are  hereby  coininanded  and  en- 
joined tlmt  imnu'diately  after  the  receipt  (d'  this  writ,  and  without  delay. 
you  reinstate  and  [jroceed  to  try  and  adjudge,  according  to  the  law  and 
right  of  the  case,  the  several  \\rits  of  right  and  the  mises  tiicrcin  joined. 
fately  pending  in  your  said  court  between  tlie  said  .Martha  Bradstreet, 
demandant,  and  the  said  Apollos  Cooper  and  others,  the  tenants  herein 
above  named,  so  that  the  complaint  he  not  again  made  to  the  said  Su]ii'emc 
Court:  and  that  you  certify  ]ierfect  obedience  and  t\\n'  execution  of  this 
writ  to  the  said  Supreme  Court,  to  be  held  on  the  liist  Monday  in  August 
next.     Hereof  fail  not  at  your  peril,  and  have  then  there  this  writ. 

Witness  the  Honorable  John  Marshall.  Cliief  dustice  of  said  Supreme 
Court,  the  second  .Monday  of  .lanuary,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  thirty-three. 

lSi:AI„]  W.    1".    (  AKOL, 

Clerk  of  tlie  Supreme  Court  of  the  United  States. 
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FORM  LXXII.— MOTION   TO  DISMISS  APPEAL. 

In  the  Supreme  Court  of  the  United  States. 

Pebe  Alfredo  Lris  Baglix,  Superior-Genpral 
of  the  Order  of  Carthusian  Plonks,  for  Him- 
self and  all  other  Members  of  said  Order. 
Complainant,  Appellant. 
against 
CusENiER   Company,   Respondent. 


No.  014.     October 
Term,  1908, 


And  now  comes  the  Cusenier  Company,  the  respondent  above  named, 
by  A.  L.  Pincofl's  and  Roser  Foster,  its  foiinscl.  and  moves  to  dismiss, 
with  costs,  the  appeal  taken  liertin  by  the  above-named  Pere  Alfredo  Luis 
Baglin,  Superior-Cieneral  of  the  Order  of  Carthusian  Monks,  for  Himself 
and  all  other  Members  of  said  Order,  upon  tiie  ground  tiiat  this  Court 
lias  no  juri.sdiction  of  the  same,  and  because  the  said  appeal  is  otherwise 
informal,  irregular  and  iiisulHcieiit.  for  the  reason  tliat  tlie  lU'cree  which 
the  said  appeal  seeks  to  bring  up  for  review  is  not  a  linal  decree,  and  for 
other  reasons  apparent  upon  the  face  of  said  papers. 

In  the  Supreme  Court  of  the  United  States. 

Peke  Ali'kldo  Li.i.s  Baghn,  Superior-General 
of  the  Order  of  Carthusian  Monks,  for  Him- 
self and  all  other  Members  of  said  Order.         Xo.  Gl4.     October. 
Complainant    Appellant.      f        Term,   lOelS. 
against 
CusEMER   Company,   Respondent. 

Sir: 

Please  take  notice  tliat  upon  the  aflidavit  of  Jules  Aubrj',  hereto  an- 
nexed, sworn  to  on  the  -iTth  day  of  February,  1909,  and  upon  the  copy 
of  the  bill  in  equity  in  the  [district]  Court  of  the  United  States  for  tiie 
Soutliern  District  of  New  York,  in  tlie  suit  above  entitled,  and  the  decree 
of  said  Court  upon  said  bill  in  .'quity,  and  upon  the  order  and  mandate 
of  the  Circuit  Court  of  Appeals  for  the  Second  Circuit,  upon  the  appeal 
from  said  decree,  and  the  order  thereupon  of  said  |  District]  Court,  copies 
of  whicli  are  hereto  annexed,  and  upon  all  tlie  papers  and  proceedings  heix'- 
in,  and  upon  the  printed  brief,  a  copy  of  which  is  herewith  served  upon  you, 
we  shall  on  IMonday,  the  22d  day  of  March,  HlOf),  and  if  motions  are  not 
then  heard,  at  the  next  succi-eding  motion  day  of  this  Court,  make  and 
submit  to  the  Supreme  Court  of  tiie  I'liited  States,  at  a  stated  term  there- 
of, to  be  held  in  the  (  apitol,  in  the  City  of  Washington,  District  of  Co- 
luniida,  the  motion,  a  copy  of  which  is  hereto  annexed;  and  that  we  shall 
also  then  and  tliere  move  said  Court  for  an  order  dismissing  the  ajipeal 
herein  for  want  of  jurisdiction,  and  because  tlie  same  is  otiierwise  ir- 
regular, informal  and  insiillici.'nt,  for  the  n^ason  that  the  decree  which  the 
said  appeal  seeks  to  bring  up  for  review  is  not  a  linal  decree,  ami  for 
other  reasons  which  are  apparent  upon  the  tare  ni  .said  papers,  and  thai  we 
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ttliall  tlioii  ami  tlitic  move  fur  siuli  otiur  an.l  liirll.cr  iflicl  in  the  promises 
a!>  may  be  just. 

Nt«    York,  Feluuaiy   27,    1!H)!>. 

\"i)urs,  iS:c., 

A.    I..    I'lNlOI  I'S, 

Roger  Foster, 
Of  (\iiiiisol  for  CiiM-nior  Company,  Respondent. 
To  Pun  ir  Mai  Ro.  Ksij., 

Oi  L'ouiiscl   for  Complainant   Appellant, 
]o4  Nassau  Street, 
Xew  York. 

/;;  the  l^iiprcme  Court  of  the  United  States, 

Tkre  Ai.rRr;i)0  Luis  Baglin,  Superior-General  "| 

of  tlie  Order  of  I'artluisian  ;\Ionks,  for  llini-     No.  6]4.     October. 
-  self  and  all  otlier  Members  of  said  Order.      ^        'J'erm,  1908. 
Complainant    Appellant,      (  (Xo.   2 J, 410.) 
ayainst 
CusEMi;i!   Company,   Respondent.  J 

United  State.s  of  Ameuica,     ^ 
Southern  District  of  New   York,    L  ss. 
State  of  New   York.  J 

Jules  Aubry,  being  duly  sworn,  deposes  and  says:  T  reside  in  the  City, 
County  and  State  of  New  Y'ork.  I  am  the  vice-president  of  the  Cusenier 
Company,  which   is  the  respondent  above  named. 

On  or  about  the  7th  day  of  January,  1905,  a  bill  in  equity  by  the 
above-named  complainant,  appellant,  against  the  Cusenier  Company,  was 
filed  in  the  Clerk's  office  of  the  [District]  Cort  of  the  United  States  for  the 
Southern  District  of  New  Y'ork.  A  copy  of  said  bill  in  equity  is  hereto 
annexed,  marked  A.  Said  bill  prays  injunctive  relief  and  an  accounting 
as  follows:  "That  said  defendant  may  be  compelled  to  account  for  all  the 
profits,  gains,  savings  and  advantages  derived  or  received  by  it  by  reason 
of  the  unlawful  acts  herein  complained  of."  An  api)earance  and  answer 
traversing  the  material  allegations  thereof  were  duly  lilcd  l)y  the  said 
Cusenier  Company  to  said  bill.  The  general  rei)lication  was  thereafter 
fifed  by  complainant.  Testimony  was  taken  by  both  parties  in  support  of 
the  issues  raised  by  said  answ-er  and  replication.  On  or  about  the  2(itii 
day  of  November,  1007.  a  decree  was  entered  thereuimn.  after  a  hearing. 
a  copy  of  which  decree  is  hereunto  annexed,  marked  15.  Said  decree  en 
joined  the  said  Cusenier  Company  from  using  certain  alleged  trade-marks, 
and  also  from  selling  or  olTering  for  sale  any  liqueur  or  cordial  not  nuuin- 
factured  by  complainant,  in  any  dress  or  package  like  or  simulating  in 
any  material  respects  the  dress  or  package  theretofore  used  by  com- 
plainant. Said  decree  concluded  as  follows:  ".5.  It  is  further  adjudged, 
ordered  and  decreed,  that  the  matter  be  referred  to  John  A.  Shields.  Esq., 
as  Master,  to  take  the  usual  accounting  and  report  to  this  Court  with  all 
convenient  speed   the   amount  of   defendant's   profits   by   reason   of   the   in- 
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fringeraeuts  and  wrongs  above  referred  to,  together  with  the  quantity  of 
the  infringing  article  now  in  possession  or  control  of  defendant  or  of  any 
of  its  otiicers,  servants  or  privies.  0.  Ami  it  is  further  adjudged,  ordered 
and  decreed,  that  complainants  do  recover  from  defendant  their  taxable 
costs  herein;  and  that  execution  issue  for  the  same  and  for  the  amounts 
found  due  on  the  accounting." 

Subsequently  thereto,  the  said  Cusenier  Connnuiy  duly  appealed  from 
said  decree  to  tiie  Circuit  Court  of  Appeals  of  the  I  iiitcd  States  for  the 
Second  Circuit.  Said  appeal  duly  came  on  to  be  heard.  Subsequently 
thereto,  and  on  or  about  the  21st  day  of  August,  190S,  the  said  Circuit 
Court  of  Appeals,  after  argument  on  behalf  of  both  parties  thereto,  duly 
rendered  its  decision  modifying  the  injunctive  part  of  said  decree  and  in 
other  respects  aftirniing  the  same  and  allirming  so  much  thereof  as  direct- 
ed an  accounting.  The  said  modilication  consisted  in  inserting  in  said  de- 
cree after  the  words  "or  any  of  the  trade-marks  above  referred  to  or  any 
colorable  imitation  thereof"  in  the  fourth  paragraph  of  the  said  decree  the 
following  words:  "unless  so  used  as  clearly  to  distinguish  such  li(|ueur  or 
cordial  from  the  liqueur  or  cordial  manufactured  by  the  complainants,'' 
and  by  striking  out  from  the  words  in  tlie  same  paragrapli  "fnim  nuxking 
use  of  any  bottle  or  label  or  package."'  tlie  words  "bottle  or,"  and  by 
substituting  therein  for  the  word  "package"  the  word  "symbol."  and  by 
inserting  in  the  same  paragraph  between  the  words  "similar  to"  and  "com- 
plainant's exhibit"  t!ie  words  "those  appearing  on."  'Ihc  order  of  saiil 
Circuit  Court  of  Ai)peals  therein  is  recited  in  its  mandate.  A  mandate 
thereupon  was  duly  issued  from  said  Circuit  Court  of  Appeals  on  or  about 
the  22d  day  of  August,  1908,  a  copy  of  which  mandate  is  hereunto  an- 
nexed, marked  C.  A  copy  of  the  order  upon  said  mandate,  which  C(nreetly 
recites  the  deeision  of  said  Circuit  Court  of  .Ajjpeals,  is  hereunto  annexed, 
marked  D.  On  or  about  October  1(5,  3908,  the  said  complainant  o!)tained 
from  the  Honorable  E.  Henry  Laconibe.  United  States  Circuit  lurlge,  an 
order  allowing  an  appeal  from  the  order  for  the  mandate  of  the  said  Cir- 
cuit Court  of  Appeals  for  tlie  Second  Ciri'uit,  made  and  entered  on 
October  21.  1908.  Said  appeal  has  licen  dockclcd  and  is  now  pending  on 
the  calendar  of  this  Court  and  is  numlui-  (114  on  the  calendar  for  the 
October  Term,  1908.  Its  file  number  is  4410.  .\  citation  thereunder  has 
been  served  upon  tlie  Cusenier  Company. 

Jui.E.s  Aui'.uv. 

Sworn  to  before  me  this  27th  day  of  February.  1909. 

James  A.  Alt.en. 
Notary  Public, 

[Notarial  Seal.]  New  York  County. 

FORM  LXXTTT.— MOTIONS  TO  DISMISS  AND  TO  AFFIRM. 

TlIK     XORTIIIOKN     I*.V(1IIC     IJaii.hoaii     Com  1 

PANY.    F^iaintiir    in    Fnor.  I 

against  f 

DOAflXIfK     .\MAI0,      Defeiidailf      ill      I'.nor.  I 

Now  comes    I)u!iiiiii(k    Amatii.   I  lie  ib'fenihint   in   error,  hv  'Roger  Foster, 
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Iiis  counsel,  iui.l  moves  lliis  ('(Hiit  to  dismiss  niul  (|U;)>li  tlio  i>h]ut  purport- 
iu"  to  hv  11  writ  »it"  trror  liiToin  lor  wimt  of  jiiiisdict  ioti  ami  ht'caust-  tlie 
linpt'l-  purportiii};  to  lu>  a  writ  of  error  is  iiitormal.  irregular  ami  iiisuf- 
lii'iont  nil  tile  firoiiiuis  stated  in  tiie  aimesed  ar:;iuii<'iit  ami  upon  otlu'r 
•iromuls:  and  tlie  saiil  defeiulaiit  in  error  also  moves  tiiis  Court  to  allirin 
tlif  jiid.umeiits  of  the  C'ireuit  t'onrt  of  Ajipeals  and  of  the  |l)istnetj  Court 
herein  upon  the  {ground  that  it  is  manifest  that  tlie  pajier  purporting'  to 
lie  a  writ  of  error  herein  was  taUeii  for  di'lav  onl\.  and  tliat  the  question 
upon  whieli  it  is  chiimed  that  the  jurisiliet ion  depends  is  so  fri\(dous  as 
not  to  lu-od   further  arj;ument. 

KoiiKR     FosrKK. 
Attorney  and  Counsel    foi-    Hefcndant   in   Krror. 

FORM  lAXIV.— NOTICE  OF  SUBMISSTOX  OF  .MOllOXS  TO  DJSMhSS 

AND  TO  AFFIRM. 

sir — riease  take  notice  that  on  the  annexed  verified  statenu'iit  of  faeta 
herein,  and  on  all  the  papers  and  proceeding's  iierein.  1  shall  submit  to 
the  .Supreme  Court  of  the  United  States,  at  a  Stated  'Jerm  thereof,  on 
Monday.  Fehruary  •29th.  1892,  at  the  Capitol,  in  the  City  of  Washington, 
in  the  District  of  Columbia,  at  the  openinj,'  of  the  court  on  that  day,  or  as 
soon  tiiereafter  as  counsel  can  be  heard,  tlie  motions  of  which  the  fore- 
going are  copies:  ami  that  1  shall  .submit  ;\ith  said  motions  and  in  sup- 
port of  tlie  same  the  arguments  annexed  to  said  statement  of  facts. 
New  York  City,  New  York,  F'ebruary  (J,  1802. 

Yours,  &c., 

l^cxiKK  Foster. 
Attorney  and  of  Counsel   for  Defendant   in   Error, 

35  Wall  Street,  New  York. 
To  .T.\MES  McNaxjght.  Esq., 

Attorney  for  Plaintiff  in  Error, 

15   Broad   Street,   New  York. 


FORMS    IN    CRIMINAL    PROCEDURE. 

United  States  Commissioner's   Forms. 

[From   Roi''s  Criiuiiial  Procedure  in  United  States  courts.] 

FORM  I.— COMPLAINT  FOR  WARRANT. 

U-MTED  States  of  America,   |  ^ 

District  of  .  |'    * 

Before ,   a  United   States   cojnniissioner   for   tlie  district 

of  ,  to  take  bail.  etc. 

.  of  .   in  the  county   of  and   state  of  ,  on  oatli, 

deposes  ami  savs  that .  "late  of  the  district  aforesaid,  hereto- 
fore,  to  wit,   on  the  day   of  .   A.    I).    1!)—.   at   said  district,  did 

[/wre  insert  ilie  ground  of  comphunt.  statinij  farts  necessary  to  eonsii- 
tute  an  offense  against  Vnited  Xtates]  contrary  to  tlie  form  of  the  statute 
in  sucii  case  made  and  provided,  and  against  tlie  peace  and  dignity  of  the 
United  States. 

Wlierefore.    the    said    deponent    prays    that   the   said may   be 

apprehended  and  dealt  with  according  to  law. 

And    fuithermore,    the   said   deponent    prays   that •    whom    he 

has  reason  to  helieve  and  does  believe  are  material  witnesses  to  the 
subject-matter  of  this  comi>laint.  may  be  duly  summoned  to  appear  and 
give  evidence  thereto. 

Subscribed  and  sworn  to  before  me  this day  of  ,  A.  D.  19     . 

,  Commissioner  of  the  [District]  Court. 

[Official  Seal.] 

FORM   71.— WARRANT  OF   ARREST. 

United  States  of  America,  ^ 
District  of  .  \ 

The  United  States  of  America  to  the  Marshal  of  tlie  District  of . 

Greeting: 

Whereas. has  made  complaint  in   writing  under  oath   to  me. 

the  undersigned,  a  c(munissioner  appointed  by  the    [District]   Court  of  the 

United    States   for    the   district   of  ,   to   take   bail,   cliarging   that 

did,  on.  to  wit.  the  day  of .  A.  1).  !!•— .  at  \hrre 

set  forth  the  offense  rharged  in  the  co)iiplaint\  contrary  to  the  form  of 
the  statute  in  such  case  niiulc  and  provided  and  against  the  peace  and 
dignity    of    tlie    United    States   of    America. 

Now.  therefore,  you  are  lierei)y  commanded,   in   the  name  of  the  United 
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Statos   of    Ainoiica,    to    a|>|>rclu'iitl    llic    >;(i«l    wliori'ver    fouiul    in 

your   distrii't.    ami    briiij,'    liis    body    f.>i(li\vi(li    Ixforo    \aiii/    proper   officer 

hariitff   jtiritnlirtion    in    the   ili.-itriit]    at olluo    in    ,    that   he   may 

ti>OM  anil  thoro  1h>  ili-alt  with  aicordiiii;  to  hiw  for  said  olTensc. 

Antl  liavf  you  tlu'n  and  thi'ic  tliis  writ. 

Given  under  n\\   hand  and  >oal.  tins  day  of  ,  A.  O.  19 — . 


rtunnii.'^sioiu'r  of  tlie  [District]  (ourt  for  tho District  of  . 

[OKKICt.VI.  8k.\i..  1 

K()I;M    III      MITTTMUS  PENDING  EXAMINATION. 

iNITED    JSlAlKS    or     A.\lt:KlCA,     I 

District  of  .  I 

ss. 

The  United  States  of  America  to  the  Marshal  of  said  District  and  to  the 
heeper  of  the  Jail  of  the  Vountij  of    —  in  said  District,  Grkkting: 

Whereas.    has    been    arrested    and    brought    before    nie,   

.    a    I'nited    States   commissioner    for    said    district,   to   take   baTl.    for 


examination,  by  virtue  of  a  warrant  issued  by  me.  upon  tlie  complaint  of 

.   made   before  me   in  writing,  on  oath,   charging   the   said  

with  having  on  the day  of ,  A.  D.  19 — ,  at  said  district 


[here  state  the  offense  charged]   and  said  examination  having  l)een  by  me 

continued  until  the day  of  ,  A.  D.  19 — ,  at o'clock  ,  for 

tiie   races   that   you   the   said   marshal   are   hereby   commanded   that 

^V)U   receive   tiie   said  and   commit   him   to  the  custody   of   the 

jailer  of  said  county,  and  you  the  keeper  of  the  said  jail  of  said  county, 

are   hereby   coniinaiided    to   receive  the  said  into  your  custody, 

tiiere  to  remain  until  discharged  by  due  course  of  law. 

In  witness  whereof,  I   have  hereunto  set  my  hand  and  seal  at  my  office 

in  said  district  this day  of  ,  A.  D.  19 — . 

,  Commissioner  aa  aforesaid. 

[Official  Seal.] 

FORM  IV.— FINAL  MITTIMUS. 

Umted  States  of  America,  1 

District  of  .  ( 

.ss. 

The  United  States  of  America,  to  the  Marshal  of  the  District  , 

and  to  the  keeper  of  the  jail  of  the  county  of  ,  in  said  District, 

Oreeti.ng  : 

\\  hereas,  has   been   charged   in   writing,   on   oath,   before   me, 

the   undersigned,   a  United  States   commissioner  of  said  district,   to  take 
bail,  with  having  committed  an  oflFcnse  against  the  United  States,  in  this: 

that  the  on  the  day  of  ,  A.  D.  19 — ,  at  ,  in  said  district,  did 

,  and  after  an  examination  being  this  day  had  by  me,  it  appearing  to 

me  that  said  ofTense  liad  been  committed,  and  probably  cause  being  shown 

to  believe  that  said committed  said   ofl'ense  as  charged,  I   have 

directed  that  the  said be  held  to  bail   in  the  sum  of  $ to 


CRIMINAL    FORMS.  2783 

appear  at  the  tirst  day  of  the term,  A.  U.  10 — ,  of  tlie  district  court  of 

the  United  States  for  the dis^trict  of .  and  he  having  failed  to  give 

the   required  bail,   now  you,  the  said  niar.^lial.   are  commanded  to   commit 

him,  the  said to  the  custody  of  the  keeper  of  said  jail  of  the  said 

county  of  .  and  you  the  keeper  of  said  jail  of  the  said  county  of , 

are  herebj^  commanded  to  receive  the  said and  him  safely  keep 

until  discharged  by  due  course  of  la^-. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  at  my  olli-e 

in  said  district,  this  day  of  ,  A.  D.  10 — . 

,  Commissioner  as  aforesaid. 

[Official  Seal.] 

FOR-M  \'.— RECOGNIZANCE  OF  ACCUSED  PENDING  EXAMINATION. 

UxiTED  States  of  America,   1 
District  of  .  ( 

Before  me, ,  a  United  States  commissioner  for  the district 

of  ,    to   take    hail,    personally    apj)earod   .    and    entered    into 

recognizance  as  follows: 

We ,  as  princi]ial.  and ,  as  suretii^s,  of  the  county  of 

and  state  of  ,  acknowledge  ourselves  to  owe  and  be   indebted  to 

the  United  States  of  America  in  the  penal  sum  of  .$ ,  subject,  however, 

to  the  following  condition,  to  wit: 

Whereas,  the  said  — ■ —  has  been   charged  on  oath,   in   writing  tie- 
fore    me.    commissic)ner    as    aforesaid,    with    having    couimitted    an    otlense 

against  the    United   States,   in   this,   that  on   the  day  of  .   A.   D. 

19 — ,   at  in   the  district   of  .   the   said  did   ,   and 

upon  said  charge  being  made  as  aforesaid,  the  said  .  commissioner  as 

aforesaid,  did  issue  his  warrant  for  the  arrest  of  the  said . 

And   whereas,   tin;   said  .   one  of  the   parties   above   named,   has   been 

brought    before    me,    the    said    .    commissioner    as    aforesaid,    to 

answer  to  the  said  charge,  and  the  e-xaminatioii  of  the  said  — —  has 

been   continued    by   me   until    the day   of  — ■ — .   A.    D.    19 — ,   at  

o'clock  . 

Now,    therefore,    if    the   said    shall    \>v   and    appear    before    me, 

the  said  commissioner,  at  my  oflice  in  the  city  of  -.  in  the  said  district. 

«n  the day  of .  A.  D.  19—,  at  o'clock  ,  and  from  day  to 

day  thereafter  until  discharged  by  the  order  of  said  eonunissioner.  then 
and  there  to  an.swer  to  the  I'nited  States  of  AnuMica  on  said  charge,  abide 
the  order  of  said  commissioner  and  not  depart  from  his  presence  without 
leave,  then  this  recognizancf  to  he  void,  otherwise  to  remain  in  full  force 
and  effect. 

Witness  our  hand  and  seals  this  day  of  .  A.   1).    19 — . 

.      [seal.] 

.     [seal.] 

.     [seal.] 

Taken  and  acknowledged  before  me.  this  day  of  ,  A.  D.  19 — . 

[Official  Seal.]  ,  Conunissioner. 
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FORM    VI.-    IINAI.    KIH OCMZAXCT-:   OK    ACCL'SED. 

r.MTEi)   Statks   oi     Amkkua,    ) 
District   of  .  \ 

Hofoio  mo .  ;i   I  nitoil  States  comiuissiniHM-  of  ttlic  district 

of   .    to    tako    I'iiil.    ixTsoiiall.v    apin-anHl    and    (Mitored    into 

rocojiiii/aiico  as  follows: 

We. ,  as  princiiial.  and .  as  siireti<'s.  of   tlu^  loiinty 

of  and  state  of  .  acknowicdLro  ourselves  to  owe  and  l)e  indebted  to 

tlie   I'nitetl   States  of   America,   in    tlie  penal   sum  of  $ .  to  be  levied  of 

our  resjHH'tive  >;oods  and  eiiattels.  lands  and  tenants  snliject,  however,  to 
(lie  follow  in<r  eondition,  to  wit: 

Whereas  the  said lias  lieeii  charged  on  oatli,  in  writin<;,  be- 
fore the  said .  commissioner  as  aforesaid,  with   havinjj  coinniitted 

an  olTense  a<,'ainst  the  United  States,  in  this,  tiiat  on  the  day  of  , 

A.  D.  in. — .  at in  the district  of the  said did 

and  upon  said  charge  being  made  as  aforesaid,  the  said .  commis- 
sioner as  aforesaid    did    issue   liis   warrant   for  tiic  arrest  of  the  said  


And  whereas,  the  said ,  one  of  the  parties  above   named,  lias 

been    brought    before    tlie    said    ,    commissioner    as    aforesaid,    to 

answer  to  the  said  charge,   and   witnesses  have  been  duly   sworn  and  ex- 
amined   in    relation    to    said    charge,    in    presence   of    said   and 

upon   such    examination,    it  appearing  to   the  said   commissioner   tliat   the 

offense   with    which   the    said stood   charged   as   aforesaid,    had 

been    committed,    and    that   there   was   probable   cause   to   believe   the   said 

to  be  guilty  thereof   [or,  the  said having  waived  the 

examination]    the    said    commissioner    thereupon    ordered    the    sai<l    


to   find    suflicient  bail    in    the   sum    of   $ ,    for  his   appearance   at 


the  term    of   the   district   court   of   the   United   States    for   the   

district  of  ,  to  be  holden  at  the  city  of  ,  on  the  day  of  , 

A.  D.  19 — ,  to  answer  all  such  matters  and  things  pertaining  to  said 
charge  as  should  be  oi)jected  against  him,  and  that  in  default  of  finding 
siich  bail  the  said should  stand  committed  for  trial. 

Now,   therefore,    if   the  said shall   personally   be   and   appear 

before  the  said   district  court  of  the  United  States   for  the   said  district, 

at  the  term  thereof,  on  the  day  of  ,  A.  D.  19—,  to  answer 

all  such  matters  and  things  pertaining  to  the  said  charge  as  shall  be 
objected  against  him,  and  abide  the  order  of  the  court,  and  not  depart 
the  said  court  without  leave,  and  make  like  appearance  at  each  suc- 
cessive term  of  said  court,  until  the  cliarge  shall  have  been  duly  dis- 
posed of,  then  this  recognizance  to  Ije  void,  otherwise  to  remain  in  full 
force  and  virtue. 

Witness  our  hands  and  seals  this day  of .  A.  D.  19 — . 

.     [SK.\L.] 

.    [SKAL.] 

.    [SEAL.1 

Taken  and  acknowledged  before  me.  this  day  of  ,  A.  T).  19 — . 

[Okiicial  Seal.]  .  Commissioner. 
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FORM  VII.— RIXOGNIZAXCE  OF  WITNESSES. 

UxiTED  States   of  Amekila.j 
District  of  .        I 

Be  it  remeinljered  tliat  on  tliis  day  of  ,  A.  D.  in — ,  before  me, 

,  a  I'liitfd  States  commissionor  of  the  district  of  ,  to 

take  hail,  personally  come and  acknowledge  themselves  to  owe 

and  be  indebted  to  the  United  States  of  America  in  tlie  full  and  just  sum 

of  $ to  be  levied  of  their  goods  and  chattels,  lands  and  tenements,  if 

default  be  made  in  the  conditions  following: 

The  conditions  of  this  recognizance  are  such  that  if  tlie  above  boundcn 

shall   personally  appear  before  tiie  district  court  of  the  United 

States   for   the  district  of  ,   on   the   first   day  of   tlie   next   term 

thereof,  to  be   and   held  at  ,   in  said  district,   then  and  there  to   tes- 
tify on   behalf  of  the  United  States,   in  a  cause  wherein  the  said  United 

States  is  plaintiff  and is  difendant.  and  shall   not  at  any  time 

be  absent  from  said  court  witliout  leave,  tlien  this  recognizance  to  be  void; 
otherwise  to  remain  in  full  force  and  virtue. 

In  testimony   whereof,   tiie  said   obligors   have  hereunto  set  their   hands 

.   [seal.] 

and  seals  the  day  and  year  above  written. .   [seal.] 

.     [SEAL.] 

Signed,  sealed  an<i  acknowledged  before  me,  this  dav  of  ,  A.  D. 

19—. 

[Official   Seal.]  ,    Commissioner. 

FORM    \11[.— CERTTFTCATK  OF  rilOCEEDlNGS. 

The  United  States  of  America] 

vs.  I  Charge: 

J 

■     I. ,  a  United  States  commissioner  for  the district  of , 

tn  take  bail,  do  hereby  certify  that  on  the  day  of  ,  A,  D.  19 — , 

came  before  nic   and    made  oath    in   writing,   charging  that  on 

the  day  of  ,   A.    J).    I'.l— ,   at  ,   the  (Icfendaiit. ,   <lid 

;   that  I   tiled  said  allidavit  and   issued   warrant  for  tiie  arrest  of  the 

defendant    and    subpcpnas    for    the    following    named    witnesses    in    behalf 

of  the  United   States,  to  wit. ;   that  said  warrant  was   returned 

served   by  arrest  of  said   defendant  at  in   said  district,   on   the  

day  of  .  A.  1).  T.1 — :  that  sub|)(enas  were  returned  served  on ' 

at  ,   in   .said  district;    tiiat  defendant  and   witnesses   being  present  an 

examination  was  had  and  defenrlant  required  to  give  bail   for  his  ap]»ear- 

ance  at  the  term  of  the  United  States  district  court  for  said  district. 

to  b<'  hel.l  on  the  day  of  .  A.  1).   I!) — .  at  ,  am,  Miat  tiie  wit- 
nesses were  recognized  to  said  term  of  said  court.     Copies  of  (lie  process 
Fe<l.  Pra.'.  V.d.  III.— 17.5. 
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njul  tlif  rt'tojini/aiu'i's  of  tin'  il<l"«ii.liuit  :  lul  witiii'sscs  aro  hirowitli  re- 
timu'il    into   t\\v  vli'rk'.s   ulluc   ni'   >.;iiil    rdiiil. 

Ill  \\itiu'»  wluTi'ot"  I  lu'ii'iiiito  set  iii\  liaiiil  ami  Mill,  at  iiiv  ollicc  in 
saul  ilistrii-t.  tliis  day  of  ,  A.    D.    lH— . 

ICHiuiAi.   Sk.vi.J  ,  Commissioner. 

roKM    X.— KXIKADirKLN    WAKKAXT. 


rNiTEO  States  of  America. 
SiMitlioni  District  of  New   ^'ll^k. 


SS. 


Be  it  ii'iiu'iuhcicd.  tiiat  on  this  day  of  .  A.  D.  10 — .  before  me, 

tiie   uiulorsi<rned,    a    liiited    States    eoniinissioiier    for    the    district   of 

,  to  take  hail,  and  duly  authorized  hy  the  said  court  to  issue  warrants 

for  the  extradition  of  fugitives  from  justice  of  foreign  governments,  per- 
sonally  apjieared  ,  of  ,  wlio  being  by  me   lirst   duly   sworn. 

upon  oath  states  that did  on  the  day  of  ,  A.  D.  19 — . 

at  ,  within  the  jurisdiction  and  govcininent  of  .  eommit  the  crime 

of  ,   in   that    he   did    on    the   day    and   year   last  aforesaid    at  the   place 

last  aforesaid  |7(frc  state  facts  constituting  thr  offense  charged  in  terms 
loiercd    bi/    the    treaty],    against   the   peace    and    government   of    the   said 

;  that  the  said is  now  a  fugitive  frou)  justice  of  said  , 

and  that  he  did  on  or  about  the  day  of  .  ilce  into,  and  is  now- 
found  within   the  limits  of  this  judicial   district. 

Sworn  to,  and  subscribed  before  me  this  day  of  .  A.  D.  19—, 

at  my  ollice,  located  at  on  street,   in   the  city  of  ,  in  said 

district. 

[Official  Seal.]  ,  Commissioner. 

FOinr  X.— EXTRADITION  WARRANT. 


United  States  of  Amekica.^ 
District  of  .        I 


SS, 


'n  the  matter  of  the  ap])lication  for  the" 
extradition  of  Walter  Ko.xrad  Geiss- 
LEB ,  under  the  Treaty  between  the 
Cnited  States  and  Prussia  of  June  10, 
1852. 
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To  the  United  States  Marshal  for  the  s:oii.tIiern  Distriet  of  Xcu;  York,  and 
to  his  Deputies,  or  either  of  them  : 

Whekkas:  a  warrant  for  the  apprelKuision  of  \Yalter  Konrad  Geissler 
under  the  Treaty  between  tl'.c-  United  States  and  tlie  Kingdom  of  Prussia 
and  other  States  of  the  Germanic  Confederation  was  issued  on  tlie  'i^nd 
day  of  January,  1912,  charging  the  said  Walter  Konrad  Geissler  with  the 
crime  of  forgery  within  the  jurisdiction  of  the  Kingdom  of  Saxony. 

Whereas:  The  said  Walter  Konrad  Geissler  was  afterwards  arrested 
and  hrouglit  before  mc,  and  tli«'  said  Wa'tcr  Konrad  Geissler  having  been 
duly  informed  of  his  rights,  and  the  charge  explained  to  him  and  that  lie 
was  entitled  to  an  examination  on  the  charge  and  to  the  assistance  of 
counsel,  and  having  demanded  an  examination  and  such  examination  having 
been  had, 

I  hereby  commit  the  said  Walter  Konrad  Geissler  to  the  custody  of 
the  United  States  :\rars]ial  for  the  Southern  District  of  Xew  York,  to  be 
by  liim  held  in  tiie  proper  jail  until  a  warrant  for  the  surrender  of  tlie  said 
Walter  Konrad  Geissler  sliall  issue  according  to  the  stipulations  of  the 
treaty  or  he  shall   be  otlierwise  dealt    with   according  to   law. 

In  testimony  whereoe,  I  have  hereunto  subscribed  my  luime  and  affixed 
my  seal  this  21st  day  of  February,  1912. 

Thos.    Alexander. 


Commissioner's  Seal. 


U.  S.  Commissioner  for  tlie  Southern  District  of 
New  York,  and  duly  api)ointed  and  autliorized 
by  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  I'ork,  to 
act  as  ConimissioiuT  under  tlie  laws  of  the 
United  States  concm-ning  the  extradition  of 
fugitives  from  the  justice  of  a  foreign  country 
uiuler  a  treaty  between  the  United  States  and 
anv  foreign  countrv. 


FORM    XI.— CERTIFICATE    OF    EXTRADITION    PROCEEDINGS. 


The  United  States  of  Ameiuca.) 

,  'In  the  matter  of  . 

District  of  .  \ 

I. ,  a  United  States  cnniinissioner  for  the  district  of  , 

being   du]\    autliorized   by   tlie   said   court  to   issue   warrants   for   the  extra- 
dition  of  fugitives   from   justice  of   foreign  goveniiiicnts.   do   hereby   certify 

tliat.    pursuant   to   a   com])laint  of .   duly    made   on   oatli    before 

me.  char'Mii" witli   liavinj"    committed   the  crime  of  witliin 

tiie  jurisdiction   and  government  of  ,   and    with    being   a    fugitive   from 

justice  of   said   country,   1    issued    my   wair;inl    for   tlie  arrest   of   tiie   said 
,   and    by    virtue    thereof    he    wa^    by    the   marshal    of   the    United 
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Stalos  for  sail]  tlistrii't  anvstod  nii.l  luoii-lit  luf-nc  mo  for  .•Munination 
iuul  lu'arint;  upon  saitl  rl>ariii'>.  aiul  tliiit  saiil  vxaiuiiuitioii  aiul  licai'm<,'  was 

l„.I,I  on   tl.o  .lav   of .   A.   1).    10— l'-s.|..   appearing  aa 

foimsel   f«>r  tin-   [forriiin   (lorrnnuntl  \.  and •    '  >'|-   app.aiiiiK  as 

ooimsel  for  tli.'  i.ri-oiuT.  ami  tliat  1  .Icciii  llic  .■\  i.lnir.'  addu.cil  l..l\uc  iiic 
sjirticiont  to  siistaiii  tlii-  tdiaijii-s  under  the  law.  and  the  provisions  of  tli„ 
rivatv  of  cxtraditiou  ln'twcon  tlu-  -^dvcrmiirnt  of  Ilic  Tnitcd  States  and 
tluit    of    tla<    |/()»-<if/H    porcninirnt].    and    thai     I    liave    aeeordiujily,    by    my 

warrant  under  my  liand  and  ollieial  sial  ilat.d  this  day  of  ,  A.  I). 

\i\ — ,  i-ommitted   him   to  tiie jail,   to  await   the  order  of   tiie   president 

of  the  I'nited  States  in  the  premises. 

I  further  eerfifv  tliat  the  followinu  is  a  tiiie  eop>  of  all  the  testimony 
taken   before  me  on  said   hearini:  and  examination . 

Witness  mv  hand  and  seal  this day  of  .  A.  1).  10 — . 


[OkfK'IAI.  Sk.M,.]  Commissioner  oi  the   |  Distriet  Court  of  the  United 

States  for  the Distriet  of  . 


FROM    XTI.— PROCEEDINGS    UPON    APPLICATTON    OF    POOR    CON- 
VICT FOR  disciiarc;e. 

[From   Roe's   Criminal    I'roeedure    in    United   States   Courts.] 
UNITED  STATES  OF  AMERICA. 

District  of . 

United    States' 


Apijliration  for  Discharfir  from  Imprisonment  under 
the  Prorifiionfs  of  Section  Kllii  of  the  Revised  Stat- 
ides  of  the  i'nited  States. 

To .  (7   J'nilal  States  Commissioner  for  said  distriet: 

I    hereby    make    ajiplication    for    disthar<>e    from    imprisoiunent    in    

county  jail,  under  the  jirovisions  of  section    104:^  of  the  Revised   Statutes 
of  the   United   States:    and   in   support  thereof   state  that   I   was   sentenced 

to  pay  a  fine  of  dollars  and  costs  by  V.w  district  court  of  the  United 

States    for    the  district   of   ;    tliat    1    have    been    imprisoned    for 

thirty  days  solely   for   iiou-payuu-nt  of  line  and  costs,  and   that  1    am  un- 
able to  pay  the  same. 


Applieant. 


Dist.  of 
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FORM    XIII.— MANDATE    TO    JAILER    FOR    THE    PRODUCTION    OF 

POOR  CONVICT. 

IxiTEi)   States   of   America.  J 

Dist  of  .  ^''''^* 

The  Vnited  States  of  Amcricd.   to   the  -laUer  of  .  Greeting: 

U'liereas,  application  has  tliis  day  been  made  before ,  a  coin- 

missiom-r  of  the  [District]  Court  of  the  rnited  States  for  said  district.  l>y 

.  for  a  discharge  from   imprisoinncnt   in  the  jail  of  .  under 

tlie    provisions    of    section    1042    of    the    Revised    Statutes    of    the    United 
States. 

This    is    therefore   to   command    \ou    to    produce   the   body   of   said   

before   said   coniniissioner    fortlnvith. 

To  the  Marshal  of  said  J)istrict  to  execute. 

In  testimony  whereof.  1   lieicunto  set  my  hand 

at  my   oflice  in   .    in   said   district,   tiiis 

dav  of  .  A.  D.  19—. 


[Official   Seal.]  United   States   Commissioner   for 

the  District  of  . 

FROM  XTV.— OATH   OF   POOR  CONVICT. 

UNITED    STATKS    OF    AMERICA. 

District  of  . 


Umteh)    States'! 
vs. 


1 


Apijlicnliiiu  for  dischariic  from  imprisonment  unchr 
the  proriftions  of  section  WJ/i  of  the  Revised  Stat- 
utes. 

I.  .  do  solemnly-  swear  that   I   liave  not  any   property,   real  or 

peixiiial.    to   the   amount  of   twenty-five   dollars,    except  such    as    is   by    law 

exem|)t   fiom   being  taken   on   civil    precept   for   debt   by   the   laws   of  : 

and    that   T    have   no    pro))erty    in    any    way    conveyed    or   concealed,   or    in 
any  way  disposed  of.  for  my  future  use  or  benefit.     So  help  me  Cod. 
Subscrilied  and  sworn  to  before  me,  this  dav  of  ,  A.  D.  19 — . 


[Official   Seal.]  United    States    Commissioner   for 

the  District  of  . 


l.*7'.H>  APIMM'IX. 

li'KM    \\  .-  I  KKIIKH  All:  OV   DlSlIlAHCE  OF  I'OUIl  (.ONVU'r 

rXITKU    StATKS    OI      AMKKUA./     , 

Hist  lift    ot    .        \ 

TXITED      STATKSI 

rs. 


Appliratini)    for  diarharge  front    imprisonment    under 
section  lO.'/.i  of  the  licrised  Statutes. 

Tt  appoarinj;  to  tlio  rinninissimuM-   tliat  ,   tlio  abovo-iiamod   dc- 

fomlant,  has  boon  iniprisomvl  in  tho  Saiijiainon  t'ouiity  juil  foi-  tlio 
pcrioil  of  tliirty  days,  solely  for  tlio  iioii-payiiiont  of  a  line  ami  costs 
adjiulfied   ajjaiiist    liim    by    the   (iistrict   roiirt   of   tlio    I'liiltil    States   for   tlH> 

ilistriet  of  ,    tliat    he    is   unable   to    pay    tlie   same,    and    has   coni- 

plied  with  all  tho  requirements  of  law. 

It   is  tlierofore  ordered,  that  said be  diseharj^ed   from   furtlier 

imprisoninont  and  go  hence  without  day. 

United  States  t'ommissiouer  for  the District  of  . 

day  of ,  A.  D.  19—. 

MARSHALS'  AND  CLKRKS-  FORMS. 

[From   Roe's   Criminal    Procedure    in    I'nited    States   Courts.] 

FOR:\r  xvr.— REXCH  warrant  on  capias. 

Di.sTBiCT  Court  of  the  I'xitko  States  of  America,] 

'  >  ss 
District  of  . 


The  United  States  of  America,  to  tlic  MarsJial  of  the  District  of , 

Greeting : 

We  command  you  to  take ,  if  be  found  in  your  district, 

and    safely    keep,    so    that    you    have  before    our    judj;e    of    our 

district  court  of  the  United  States  for  the  district  of  ,   at  the 

term    thereof   holden    at   ,    in    the   district    aforesaid   

to  answer  unto  the  United  States  of  America,   in  an  indictment  for  , 

and  have  you  then  and  there  this  writ. 

Witness,  the  Hon. .  •Midi^e  of  our  said 

Court,    at   ,    aforesaid,    this    day    of 

.    in    the   yoar    of   our    F.ord    one    thousand 

nine    hundred    and    and     of    our     Inde- 
pendence the  one  hundred  and  . 

,  Clerk. 


[Official  Seal.] 


FORM    XVIT.— RETURN  TO   REX(H  WARRANT  OR   CAPIAS. 

I  certify,  that  on  the  day  of  ,  A.  D.  19 — .  at  .  in  my  dis- 
trict,  I   arrested   the   within   named  and   have   him   in   mv   <his- 
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todv.    as    I    am    within    eoniiiiaiulecl:    and    that    1    ;un    unable   to    find    tlu' 

within   named in   my   district. 

Dated  this day  of .  A.  D.  19—. 

.   United   States  Marshal, 

by ,  Deputy. 

FORM   XVIII.— CAPIAS   PRO   FINE. 

District  Court  of  the  United  St.\te.s  of  Americw.I 

District  of  .  j  "  * 

The  United  States  of  America,  to  the  Marshal  of  the  district  of . 

(jREETING: 

We   command   you   that  you   take ,   if  he  found   in  your 

district,    and   safely   kcc]).    so   that   you   have  before  our   judge 

of   our  district   court   of   tlie    United    States   for   the  district  of   . 

at  the term   thereof  holden   at  .    in   the  district   aforesaid 

to  answer  unto  the  United  States  of  America.  for  dollars 

fine,  and  dollars  and  cents  costs,  lately  in  said  court  adjudged 

agaiii>t    him    for  together   with  dollars  and  cents  accrued 

clerk's  fees,  and  have  you   then  and  there  this  writ. 

Witness,  tlie  Hon. ,  Judge  of  our  said 

Court    at    .    aforesaid,    this    day    of 

in    the   year   of   our    Lord   one   thousand 

nine      hundred      and      of      our       Inde- 

peiideiK-e  tlie  one  hundred  and  . 


[Offici.\l  Seal.] 


-,  Clerk. 


FORM   XIX.— RKTURX  TO  CAPIAS  PRO  FINE. 

I  certify  tliat  on  the  day  of  .  A.  D.   1!) — .  at  in  my  dis- 
trict,  I   arrested   the  within   named  and   have   him    lure   in    my 

custody,    as    I    am    within    conunanded:     [or    in    case   of    payme^it    of   fine 
and   costs    to   marshal]    and    the    within    mentioned    fine    and    costs,    being 

on  the  day  of  ,  A.  1).  10—.  at  .  paid  by  him  in  full  he  was 

then    and    there    discharged    from    custody,    and    the    amount   of    said    line 
and  costs   ($ )    is  herewitli   returned  into  court. 

Dated  this  day  of  ,  A.  I).  l!t— . 

.  United  States  Marshal, 

by ■,  Deputy. 

FORM   XX.— ATTA(ilMi:XT   FOR   CONTEMPT, 

District  Court  of  the  U.mied  Si  \rEs,| 
District  of  .  \ 

The  I'nitrd  Slates  of  Atnerica.  to  the  Marshal  of  the Distriit  of  . 

Grkkti.no: 

We  conimanil  you.  that  you   altacli ,  if  they  be  found   in  your 

district,    and    tliem    safely    keep,    so    that   you    have    them    before    us,    the 
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ilistrii't  court    of  tlif   I  iiitcil    States   fur   tlif  —  district   <>f  ,   at   the 

term    tlieri'of    in>\\    lu-ini:    linlilcii    at   ,    in    tlio   district    alDrcsaid.    I'ortii 

with,  to  aiiswor  to  tltc  I'liitcd  States  of  Aim-rica  fiir  ei-rtaiii  trcsiiasscs 
aiitl  ooiitcmpts  l)roii>;lit  against  tlu-iii  in  our  court  before  us,  and  have 
vou  then  ttiiil  tlicre  this  writ. 

Witness,   the    lion. ,  jud<i:o  of  oui-  said 

court    at    ,    aforesaid,    tliis (hi_v    <d' 

,    A.    D.    ]9 — ,    and    of   our    Independence 

the . 

[Ofkici.xi.  Seal.] 

,  Clerk. 

FORAf  XXT.— RETURN  TO  ATTACHMENT. 

I    have   executed    tliis    writ   hy    arrestins;  at  ,   and    have 

them    now    here    in    court   us    I    am    liereiu   commanded,   this   day   of 

.  A.  D.   11) — ;   the  witliin  named not  found   in  my  district. 

,  United  States  ^larsiiai. 

by ,  Deputy. 

FORM    XXII.— WARRANT    FUR    RKMUVAL    OF    PRISONER    TO    AX- 
OTHER  DISTRICT. 

The  I'r.ited  States  of  Anieriea,  to  the  Mar,sliitl  of  tlie Districi  of  , 

Oreeting: 

Wliereas,  it  appearinji;  to  mo   tliat  — —   lias  been  duly  committed 

by ,  a  United  States  commissioner  for  the  district  of  , 

upon  the  charge  of  having  on  the  day  of  ,  A.  D.  19 — ,  at  . 

in    tlie   district    of    .    committed    an    olVense   against    the    United 

States  in  this,  that  the  said did  then  and  there,  at  said  district 

.  and  still  remains  and  now  is  in  tlie  jail  of  county,  within  tiie 

district  of  ,   there  to   remain    under   said  commitment,   until   lie 

shall  be  discharged  by  due  course  of   law,  or  he  removed   into  the  district 

where   said   ofl'ense  was   conunitteii;    and    whereas,   the   said is 

unable  to  give  bail,  you  are  therefore  lierehy  commanded  to  take  the  body 

of  the  said and  deliver  him   intd  the  c\isto(ly  of  the  marshal  of 

the  United  States  for  the  said  district  of  ,  to  he  there  dealt  with 

according  to  law:  and  do  you  then  and  there  make  leturn  of  this  writ 
into  the  clerk's  office  of  the  .said  ■  district  of  . 

lii    testimony   whereof.    1    have    hereunto    set    my    iiand    and    the   seal    of 

the   said    district   court    for   the  district   of   ,   this  day   of 

.    A.   D.   19 — .   and   of   the   Independence   of   the   Ignited    States   the   one 

hundredth  and  . 


[Official  Seal.]  .  District  .hidge. 

FOR.M    Will.— RETURN   TO   WARRANT   FOR   REAiOVAL   OF 

PRI.SONER. 

I    received   the  within   writ  on   the  day  of  ,   A.  D.    1!) — ,  and 

in  obedience  thereto,  did,  on  the  day  of  ,  A.  D.   19 — ,  take  the 
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witliin  named and   transiiurt   aixl   di'livc^r  him    into  tho  ciistodv 

of  the  United  States  marshal  tor  the  district  of  at  

,  United  States  :Marshal, 

I'v ,  Deputy. 

FORM    XXIV.— RECEIPT    OF    .AlAItSllAL    FOR    PRISONER. 

,  Received    of .    I'nited    States    marslial    for    the   district 

of  •  tl»s  day  of  .  A.  D.  10—.  tlie  hody  of  the  within  named 

,  United  States  Marslial  for  the  district  of  . 

FORM   XXV.— \EMKK   FA(  ]AS. 


District   C'oxtrt  of  tiik    I'mteo   Statics./ 

District  of  .  i^^' 

THE  uxn i:n  states  of  a:\ierica. 

To  the  Ufarshal  of  the  District  of  ,  Oreeti.ng: 

We  command  you  to  summon .   if  they  be  found  in  your  dis- 
trict,   to    he    and    appear    before   our    judjre    ,if    our    district   court    of    the 

Initcd   States  for  tlie  district  of  .  at  the  next  term  thereof,  to 

be  holden  at  .  in  the  district  aforesaid,  on  tlie  day  of  next. 

to  serve  as  jurors  for  said  court,  and   have  you   then  and  there  this 

writ. 

Witness,  the   lion. .  .Judge  of  our  said 

Court,    at    aforesaid,    this   day    of 

,    in   tlie   year  of  our   Lord   one  thousand 

nine    hundred    and    .    and    of    our    inde- 
pendence the  one  hundred  and  . 


rOiFiriAi.  Seal.] 


Clerk. 


FORM   XXVI.— COM.MIT.MKXT  TO  PEXITEXTIARY. 


At  a  session  of  the  court  of  the   Initcd   States  of  America  for  the 

district  of  .   held  at  .   in   the  said   di.strict,  on   the  day 

-.    in    the  year   of   our    Lord   one   thousand    nine   hundred    and   


of 

« ere  had   tlie   following  proceedings: 

U.MTEi)   State.s   or    .Amekica.) 
District  of  .        ( '  ' ' 

In  tlie  Court,  Term,  19—. 

Present:    The  Honorable ,  Judge. 

TiiK     U.MTEU     State.s^ 

r-i.  I  rndictment. 

'J  he    piix.iier,    ,    having    been    indicted    and    arraigned,    and    having 
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l>«H>ii    triinl    ami    coiivii'tci!    <if    tli>>    .>l1'cii>i"   of    ■-.    nml    liaxinu    initliinL;-    to 

sav   whv   soiitoiU'p  slmulil    not    lie    iiniiunmci'cl    ;iL;:iiiist    liiiii.    tlic   (iiiirt    docs 

now    mljiiiljro    ami    .stntfiuv    tlio    said    lor    llic    said    olVi use    liy 

liini   I'oininitti'il,   to   lu>   imprisoiUMl    in    tlio  n(    (and    coiiliiicd    at 

liard  lalioil  for  tlic  1«'imi  of .  and  to  jiay  tlic  costs  of  this  prosecu- 
tion, nnionntini;  to  (lie  sum  of  didlais  and  cents,  and   to  stand 

<-ommittotl  imtil  the  amonnt  of  said  cos's  siiall  liave  lien  fully  jiaid. 

An<l    it    is    further    ortlcred    ami    adjudged    tliat    th<>    niarslial    Iraiisiioit 

(|„,    ^ni,|    to    the    said    .    and    dclixer    liim    tiie   said to 

tlu»   kc>ei>er    of    the    said    ,    and    that    the    said    keeper    detain    the    said 

accordinji    to    this    sentence;    and    that   the   cleik    of    tiiis    court 

uumodiatcly  certify  under  the  seal  of  the  court,  and  deliver  to  tho 
marshal    of    the    district,    a    cojiy    of    tliis    Judunient,    sentence    and    order, 

to  accom|iany   tho  ltod>    of   the  said —  an<l  to  bo   loft  therewith  at 

tlio  snid  the  said  cojjy  to  ho  warrant  and  authority  for  the  trans- 
portation and  ini])risonnient  of  the  said  .  as  hereinbefore  provided. 

1. .  clerk  of  tho  court  of  the  United  States  for  the  

district   of  ,    do    horebv   certify    tlie   foreji-oinjr   to   bo   a   true    copy    of 

an  orijrinal  judgment,  sentence  and  ordt-r  of  the  said  court,  as  tiled  in 
my  ollico. 

In  testimony  whereof.  1  liave  hereunto  set  my  hand  and  aflTixed  the  seal 

of  the  said  court,  at  in  said  district,  this  day  of  ,  in  the 

vcar  of  our  Lord  one  thousand  nine  hundred   and  ,  and  of  the  Inde- 

pomlence  of  the  United  States  the  one  hundred  and  . 

[Official  Seal.]  ,  Clerk. 

FORM   XXVII.— MARSHAL'S   RETURN   TO   COMMITMENT  TO   PEXI- 

lEXTTARY. 

I  have  executed  the  \\itliiii  writ  i)y  transporting  tlie  within  named  


to ,  and  delivering  him  to  the  keeper  of  the together  with  a 

oertifiod  copy  of  the   within   mentioned   judgment,   sentence   and   order,   as 

I  am  therein  conunanded,  this  day  of  ,  A.  D.  19 — . 

,  United  States  Marshal, 

by ,  Deputy. 

for:\i  XXVIII.— criminal  information. 

[From   Roe"s   Criminal   Truccdure   in    United   States   Courts.] 

UXITKD    STATK.S    OF    AxtKIUCA,) 

District  of  — .  C 

At  the  term  of  the  court  of  the  United  States  for  the  ■ 

district   of  ,    in    tho   year    of    our    Lord    one    thousand    nine    hundred 

and  ,  leave  being   first   liad  and   obtainuil,  comes  ,  attorney 

for   the  United   States    for   said   district,    and    informs    tlie   court   that,    as 
appears  from   a  complaint,   under   oath,   now   placed   on    file   lu'rcwith,  one 

,  late  of  the  district  aforesaid,  heictofore,  to  wit;   on   the  

day   of   ,   A.   D.    10 — ,   within    the   said    district,    unlawfully   did   then 
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and  there,  on  the  day  and  year  last  aforesaid.  contrary  to  the  form 

of    tlie    statute    in    such    case   made    and    provided    and    against    tlie    peace 
and  dif'nitv  of  the  United  States  of  America. 


'b 


I  iiited  States  Attorney. 


FORM    XXIX.— IXDK  T.MKXT.— CENERAL    FORM. 

[From    Roe's   Criminal    Procedure   in   United   States   Courts.] 

United  Siates  of  Amekica.) 

s  ss 
District  of  .        ( 

Of   the  term    of   the  court   of   the  United   State  of   America, 

within    and    for    the   district    of   .    in    the   year   of   our   Lord   one 

thousand  nine  liundred  and  . 

The   grand    jurors    of    the    United    States   of   America,    chosen,    selected. 

and   sworn,    within   and    for    the  district   of  .    in   tlie   name   and 

by   the   authority  of   the   I'nited    States  of   America,  upon  their   oaths   do 

find  and  present  that ,  late  of  the  district  aforesaid,  heretofore, 

to  wit:    On  the  day  of  .   in   tlic  year  of  our   Lord  one  thousand 

nine    liundred    and    .    and    within    the    said   ^ district   of   .    un- 
lawfully   did    then    and    tiicre   .    contrary    to    the    form    of   the    statute 

in   such   case   made   and    provided,    and   against   the  peace   and   dignity    of 
the  United  States  of  America. 

2d.  And  the  grand  jurors  aforesaid,  upon  their  oaths  aforesaid,  in  tlic 
name  and  by  the  authority  of  the  United  States  aforesaid,  do  further 
find  and  present  that  .  late  of  tlie  district  aforesaid,  hereto- 
fore, to  wit:   On  the  day  of  .  in  the  year  of  Our   Lord  one  tiiou- 

sand  nine  hundred  and  .   and   within   said  district  of  .   un- 
lawfully   then    and    there,    on    the    day    and    year    last    aforesaid,    at    said 

district,  did  ,  contrary  to  the  form  of  the  statute  in  such  case  made 

and    provided,    and    against    the   peace    and    dignity    of   the    United    States 
of  America. 

,    United   States   Attorney. 

[Endorsement.] 

A  true  bill. 
,  Foreman  of  Grand  Jury. 

FOR.^r    XXX.— IXDICTMEXT    FOR    OFFEXSE    OX    THE   TIIGII    SEAS. 

[I'rom    Roe's   Criminal    Procedure   in   I'nited    States   Courts.] 


I'MTED    STATE.S    OF     AMERICA.) 

'  ss, 
District  of  .        I 


Of   the   term   of   the   court   of   the    United    States   of    .Xineriea. 

within    an<l    foi-    the    distiict    of    in    the    year    <>(    <iiir    l.oid    one 

tllOM^)and   nine  hundred  and  . 

'{"he    grand     jurors    of    the    Cnited    States    of    America,    chosen.    Nelected 

and    sw(U-n    within    ami    for    the diNtrict   of   .    in    the    name    and 

bv    the    authoiity    of    tlie    Cnited    States   of    America,    upon    their   oatlis   do 


2l\){i  AIM'KMMN. 

Hiul    .uul    present    that .    hMc   ..f    11...   .listrict   nforosai.l.    IhtcI..- 

foiv.  to  wit:    On   the  (lav  of '"   tlie  year  of  our   I.onl  one  (liou 

siuui   nine  hniuhe.l  an.l   .   on   the   lii-h   seas,   vsithin    Ih.'   adniiialty   ami 

maritime   jnrisdietioii    of    th.-    liiit..!    states,    an. I    out    of    Ihr    jniis.li.l  ion 
of  any   i.artieular  state,  an. I   within  the  jiiris.li.lion  of  this  .ouit.   in  an.l 

....    hoard   a  ee.tain    vessri.    to   wit:    the   shi].   ealled   \nr   a    v,-s,>l    tlie 

name  whereof   is  to  the  jurors  aforesaid   unknown  |,   llie  same   h.'in^    thin 
ami   there  owne.l    hy    an.l    heionginj:    in    wliol.^   ..r    in    part   to   a   eiti/vn    or 

eitizcns   of    the    fnited    States,    to    wit: ,    late   of    the    .listriet 

aft>resaid    [or    to    the   jurors    aforesai.l    iinknownl.    did   ,    .ontrary    to 

tlio    form    of    the    statute    in    su.li    .a-r    tna.lr    an.l    pr..vi.l.Ml.    an.l    a<iainst 
ti«e  peaee  and  di.unity  of  the  Inite.l  States  of  America. 

.  United  States  District  Attorney. 

f  Kntlorsenunt.J 
A    true   hill. 
.  Foreman  of  the  Grand  -Tury. 


1V)1;\1  XXXI.-IXDICTMENT  FOR  OFFENSE  COMMITTED  AT  A 
PLACE  WITIIIX"  EXCLUSIVE  .IIRISDK  HON  OF  THE  UXIIED 
STATES. 

[From   Roe's  Criminal   rrocedure   in   United   States  Courts.] 

United  States  of  America, | 
District  of .        ( 

Of  the  term  of  the  court  of  the  United  States  of  America. 

within   and   for   the  district   of   ,   in   the   year  of   our   Lord   one 

thousand  nine  hundred  and  . 

The   grand    jurors    of    the    United    States    of    America,    chosen,    selected 

and   swor.n    within    and    for   tiie   .listriet    of    ,    ii     the   name   and 

by  the  authority  of  the  United  States  of  America,  upon  their  oaths  do 
find  and  present  that ,  late  of  the  district  aforesaid,  hereto- 
fore, to  wit:   On  the  day  of  .  in  the  year  of  our  Lord  one  thou 

sand  nine  hundred  and  ,  within  tlie   (navy  yard)    in  the  city  of  , 

in   the   district   aforesaid,   the   site   of   which   .said    (navy   yard)    had    Vieen 

before  the  said  day  of  ,  in  the  year  last  aforesaid,  ceded  to  tlie 

United  States,  and  which  said  (navy  yar.l  i  was  then  and  there  a  place 
under  the  sole  and  exclusive  jurisdiction  of  the  United  States,  and  out 
of  the  jurisdiction  of  any  particular  state,  an.l  within  the  jurisdiction  of 

this   court,   did   .    contrary   to    the   form    of   the   statute    in    such    case 

made  and  provided,  and  against  the  peace  and  dignity  of  the  United  States 
fif  America. 

,  United  States  District  Attorney. 

[Endorsement.] 
A  true  hill. 
,  Foreman  of  the  Grand  Jury. 
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FOmi    XXXII.— CONSOLIDATED   IXDICT.MEM  FOR  VIOLATION  OF 

NATIONAL  BANKING  LAWS. 

[U.  S.  V.  .Morse  KJl   Fed.  419.] 

For  the  Sotjtherx  District  or  New  York. 

Of  tlie  .raiuiaiy   Term,    in   the  year  nine- 
teen iiundred  and  eight. 

Southern  District  of  New  York,  ss.:  The  Grand  .Jurors  for  the  United 
States  of  America,  empanelled  and  sworn  in  the  Circuit  Court  of  the 
United  States  for  the  Soutliern  District  of  New  York,  and  inquiring  for 
that  district,  upon  their  oath  present,  that  before  and  during  tiie  three 
years  last  past,  under  tlie  laws  of  the  United  States,  all  banking  asso- 
ciations organized,  established  and  existing,  and  in  operation  and  doing 
business,  under  and  by  Airtue  of  the  laws  of  tiie  United  States  concern- 
ing national  banks  have  been  subjected  to  visitation,  and  their  books, 
papers  and  records  to  examiiuition  and  security,  by  agents  appointed  in  ac- 
cordance with  law  by  the  Comptroller  of  the  Currency  of  the  United  States 
to  examine  tiie  att'airs  of  such  associations  and  report  in  detail  to  him  tiu^ 
condition  of  the  same,  and  whether  any  improper  investments  or  uses  were 
made  of  the  moneys,  funds  and  credits  of  such  associations,  in  order  that 
he  might  a|)prove  or  disapprove  of  the  management  of  the  affairs  of  sucli 
associations  and  take  appropriate  action  in  the  performance  of  his  duties 
under  the  various  provisions  of  the  said  laws  in  that  behalf  made;  that 
under  such  laws,  every  such  association,  upon  request  being  made  therefor 
from  time  to  time  by  the  said  Comptroller,  has  been  required  to  make  and 
transmit  to  to  him  not  less  than  five  rejjorts  during  each  year,  according 
to  the  form  prescribed  by  iiim.  wiiicli  reports  were  reipiircd  to  be  verified 
and  atteste<l  in  accordance  with  law,  and  to  exhibit  in  detail  and  under 
appi-opiiate  heads,  tlie  resources  and  liabilities  of  each  such  association  at 
tlie  close  of  business  on  past  days  specified  by  the  said  Comptroller  in 
making  his  several  re([uests  for  tlie  same,  and  particularly  the  total 
amounts  of  money  loaned  by  each  such  association  respectively  upon 
promissory  notes,  and  the  total  amounts  of  bonds,  securities,  etc.,  including 
corporate  stocks,  owned  by  such  association:  that  inasmuch  as  each  such 
association  established  and  doing  business  in  the  Korougii  of  ^lanliattan. 
in  the  City  of  New  York,  has  done  such  a  great  volume  of  business  that  it 
has  been  required  to  employ  numerous  clerks  and  bookkeepers  to  keep  tiie 
books  of  account  of  the  same  and  make  up  the  aforesaid  reports  for  verifi- 
cation, attestation  and  traii^-iiiittal  to  tlii'  said  Comiitroller.  the  work  of 
keejiing  such  l)ooks  and  making  such  reports  has  been  to  a  certain  extent 
necessarily  mechanical,  and  entries  once  made  in  such  books  have  in  due 
course  of  business  appeared  in  or  been  the  basis  of  other  entries  which  ap- 
peared in  and  have  necessarily  aflccti'd  the  said  reports  so  made  by  tlie 
said  agents  to  the  said  Comptroller,  as  well  as  those  made  by  the  said  as- 
sociation to  the  said  (  omptroller,  and  tiiose  made  as  hereinafter  set  forth 
bv  the  Com[)troller  to  Congress,  without  sucii  clerks  or  imokkeeiiers  neces- 
sarily  having  any   knowledge  of  the  truth   or   falsity   of  sueii  entries   r)r  of 
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tiic  till.'  .■nvinii.-.ijiiin  >  iiMilcrlviii.u  tlu'  makiiij,'  of  flu-  sunn'.  <ir  pcriMiiiiiiir 
to  tlu'  t  riinsiiotii'iis  ii|ii>n  wliicli  tlu'y  won-  rrspcit  ivcly  liuscl  tli:it  in  .-o  «'\- 
Hiiiiiiiii"  the  iilVairs  nf  any  ^*lll■ll  assoi'iat  icn  in  tiu'  said  Ihhoul;!!,  i\\v  said 
aju'iits  so  ap|>ointt'd  \>\  tin-  said  (  DniptrolU'r  for  tiiat  puiimsc  have  ln'i'ii 
i'i>iu|H'lhHl.  l>v  ri'ason  of  tlio  jiroat  vidinnc  oi  business  tiansadcd  hy  siicli 
associutioiis.  to  ai'i-opt  tlu-  saiil  books  and  the  cndics  so  made  in  (lie  same 
as  tnu".  wlioM  i\\v  same  a|ipt'ari'd  to  be  consistent  and  i(L;uhii-.  and  cspeeial 
Iv  wlion  »Mitries  sliowinir  loans  weri'  aeeonipanied  liy  entries,  rc'ords  or 
sliaiv-eiTtilieati's  sbowinji;  tlie  ])ossessioii  by  tlie  said  association  of  aj)- 
paront  collateral  soeurity  for  sncii  loans — it  lunini:  been  ini[iracti(able  fm 
such  agonts  to  inquire  into  the  circumstances  underlying  the  making  of  eacli 
such  entry  or  pertaining  to  the  transactions  njion  which  they  were  base!; 
and  that  the  said  (.'omptioller  by  law  lias  ia-en  re(|uire(l  to  make  an  annual 
report  to  the  Congress  of  the  Tnited  States,  at  the  coinniencenient  of  its 
session,  exhibiting,  amongst  other  things,  a  summary  of  the  state  and  con- 
tlition  of  every  such  association  from  which  such  reports  have  been  received 
by  him  during  the  year  preceding  the  making  of  each  such  report;  wliich 
said  rejiorts  to  Congress  have  necessarily  been  conipilj-d  from  and  based 
upon  the  reports  so  made  to  the  said  Comptroller  by  the  said  agents  and 
by  the  said  associations,  and  have  been  and  are  of  great  importance  and  in- 
dispensable as  aids  to  the  performance  by  the  (iovernmcnt  of  the  United 
States,  through  the  said  banking  associations,  of  its  oflicial  functions  per- 
taining to  the  borrowing  of  money  on  the  credit  of  the  United  States,  to 
the  obtaining  of  money,  through  ta.xes,  duties,  imposts,  and  excises,  for 
its  use,  and  to  the  providing  of  agencies  for  its  liscal  operations  and  a 
stable  and  uniform  currency  for  the  use  of  its  people. 

And  so  the  tJrand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  say, 
that  the  said  agents  appointed  to  examine  tlie  affairs  of  the  said  associa- 
tions in  the  said  borough  liave.  in  manner  and  form  aforesaid,  been 
(diarged  with  the  execution  of  a  governmental  duty  in  ascertaining  the  true 
state  and  condition  of  the  afll'airs  of  such  associations,  and  reporting  tl:e 
same  to  the  said  Comptroller;  and  the  said  Comptroller  has  been  charged 
with  the  execution  of  a  governmental  (hity  in  rccci\ing  and  considering 
such  reports  from  tlie  said  agents  and  associations  and  approving  or  dis- 
approving of  the  management  of  the  alia i is  of  such  associations,  as  shown 
by  such  reports,  and  acting  as  lequired  by  law  in  either  case,  and  also  in 
reporting  to  the  Congress  a  summary  of  the  state  and  condition  of  such 
associations  as  they  appear  from  such  reports  and  the  Cnited  States  has 
had  important  fiscal  and  other  governmental  functions  to  j)crfoiin  in  the 
premises. 

And  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  Charles  \V.  Morse  and  Alfred  H.  Curtis,  each  late  of  the  said 
Borough  of  Manhattan,  in  the  said  City  of  New  ^'ork  and  in  the  said 
Southern  District  of  New  York,  at  all  times  fidin  March  2Htli.  190.").  to 
Of-tolter  ■2^st.  1007.  at  and  within  the  said  Borough.  (  ity  and  District,  were 
Directors  and  were  oflTcers.  to  wit.  \'ice-Presideiit  and  rresident  respective- 
ly, of  The  National  ]')ank  of  .Xdith  America,  in  New  \()rk.  which  then  and 
there  was  a  banking  association  theretofore  organized  an<l  established,  and 
then  and  there  existing  and   in  operation  and  doing  business,  under  and  by 
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virtue  of  the  laws  of  the  United  States  eoiicorning  national  hanks;  that  tlic 
said  Charles  \V.  Morse  and  Alfred  H.  Curtis,  so  being  sueli  oilicers  of  said 
association,  and  well  knowing  all  the  premises  aforesaid,  tliere  and  then,  to 
wit,  on  the  eighth  day  of  December,  in  the  year  nineteen  liuiidred  and  live, 
at  and  within  tlie  borougli,  city  and  district  aforesaid,  unlawfully  did  con- 
spire, combine,  confederate  and  agree  together,  and  with  divers  other 
persons  to  the  said  Grand  Jurors  unknown,  knowingly,  wickedly  and  cor- 
ruptly to  defraud  the  United  States  of,  concerning  and  in  respect  to  its 
governmental  functions  aforesaid,  in  the  manner  and  for  the  purpose  in 
this  indictment  next  .set  forth,  that  is  to  say: 

Xotwithstanding.    as    they    the   said    Cluules    \V.    Morse    and    Alfred    II. 
Curtis    and    said   other   conspirators   then   and   there   well   knew,   the   said 
association  then  was  not,  by  tiie  said  laws,  permitted  to  deal  in  shares  of 
the    capital     stock    of    corporations     or    banking    associations,     ami     was 
not     permitted     to     invest     its     moneys,     funds     and     credits     in     or     to 
hold     such     shares     upon     speculation,     but     was,     on     the    contrary,     by 
tliose   laws,   proliibited   from   so  doing;    and   notwithstanding,   as   tiiey   tlu' 
said  Charles  U'.   .Morse  and  Alfred  H.  Curtis  and  said  other  conspirators 
also  then  well   knew,   .such  dealings,   holdings,   and   investments  would    in- 
volve an  unlawful  and  improper  disposition  and  use  of  such  moneys,  funds 
and  credits  of  the  said  association,  and  be  calculated   to  injure  the  busi- 
ness and  credit  of  tlie  same,  and  inijiair  its  capital;  and  notwithstanding, 
as  they  the  said  (  harles  \V.  Morse  and  Alfred  H.  Curtis  and  said  other  con- 
spirators also  then   well  knew,  the  books  and  records  of  the  said  associa- 
tion and  its  said  reports  to  the  said  Comi)troller  should  truly  show  such 
dealings,  purchases,  holdings  and  investments  according  to  tiie  fact,  if  tliey 
were  made  or  existed  to  the  end  that  the  said  agents  and  the  said  Comp- 
troller miglit  perform  their  said  governmental  duties  and  the  United  States 
its  said  governmental  functions  in  the  premises;  and  notwithstanding,  also. 
as  they  the  said   Charles  \V.  Morse  and   Alfred    11.   Curtis  and   said   otiier 
conspirators   tlien   Mell    knew,   the   nutking   of    false,    deceitful    and    untrue 
entries   pertaining   to  such   dealings,   purcliases,   investments  and   holdings, 
in  the  said  Ijooks  and  reports  would,  if  discovered,  subject  the  affairs  and 
management  of   tlie   said   association   to   the  criticism   and   adverse   ollicial 
action  of  the  said  Comptroller  and  be  calculated  to  injure  tlie  said  associa- 
tion, the  said  Charles  \V.  :\lorse  and  Alfred   11.  Curtis,  being  then  actively 
engaged  in  the  management  of  the  business  and  affairs  of  the  said  associa- 
tion and  ijosse.ssetl  of  a  power  of  control,  direction   and   nKiiingiinent  over 
the  .said  moneys,  funds  and  credits  of  the  same,  and  well  knowing  all  tiie 
premises  set  forth   in  this  indictment,  as  aforesaid,  were,  under  tiie  terms 
of  tlic  sai<l  iiiihi Willi  conspiiacy,  combination,  confederation  and  agreement, 
to  apply  ceitain    large  sums  of  tiie  moneys,   funds  and  credits  of  tlic  said 
association  to  tiie  purcha.se  from  time  to  time  thereafter,  on  belialf  of  tlie 
said  association,  and  upon  speculation,  of  large  numbers  of  the  shares  of 
thcf  capital   stock   of  various  corporations  and   associations,   and   to   invest 
these  moneys,   funds  and   credits   in  the  same,  for  holding  by  the  said  as- 
sociation of  which  they  were  officers  as  aforesaid,  until  a  favorable  oj.iior- 
tiinity   for   selling  and   disposing  of  the   same   tdiould   arise;    and    were  to 
can.se  the  said  association  to  deal   in  such  shares;   and.  in  order  to  conceal 
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tlu'  fact  timt  »(u-h  tnuisiii-tioiis  wcii'  miitlc  itnd  to  iloii'ivi'  tlie  said  Comp- 
trollor  ami  tho  a,i.n'iits  nppointi'd  liy  him  to  ('Xiiiniiic  tiic  alVairs  of  the  said 
iissoi-iation,  and  proi-iiio  the  unwitting  apjiroN  ;il  ut  the  said  a<;«'iits  and 
lit  tlio  said  I'oiiiptiidlcr  of  snih  I  ransartion>.  and  thcicliy  deceive  and  mis- 
lead sui'li  ajioiits  the  said  Comptroller  and  tiu'  (  onjiiess,  and  defraud  the 
Tnited  States  of  its  afori'said  yoveinnu'Utal  funetions.  tlie  said  Charles 
\\  .  .Mors*'  ami  Alfred  11.  Curtis  and  said  other  eonspirators  uiuh  r  liie  terms 
of  the  said  unlawful  eonspiraey.  eonihiuation.  eonfederat ion  and  ai;reement, 
were,  at  the  several  times  of  so  apply iuji  tiu'  said  sums  to  the  juirelmsi-  of 
the  shares  of  stoek  aforesaid,  to  jiroeure  linaneialiy  irresponsiiiU'  persons 
from  time  to  time  to  mal<e  and  exeeute  pi'omissory  notes  iu  favor  of  tin' 
said  assoeiatioii  in  the  several  amounts  of  the  niniK'vs.  funds  ami  eredits 
so  ajiplied  to  the  purehase  of  and  investuu'nt  i:i  sueii  siiares  of  stoek,  and 
Were  to  purehase  sueh  shares  of  stoeks  in  tlie  names  of  such  indixiduals 
or  lirnis  as  should  be  found  eoincnient  (so  that  it  was  not  done  in  tlie  name 
of  the  said  assoeiatioii),  and  place  those  notes  and  the  shares  of  stoek  so 
obtained  among  the  reeords  and  assets  of  the  said  association  as  though  the 
saitl  notes  were  true  and  bona  fide  promissory  notes  made  in  due  course 
of  and  representing  legitimate  hanking  tiaiisaitious  and  as  though  the 
said  shares  of  stoek  were  in  fact  collateral  security  for  such  notes,  and 
were  thereby  to  cause  the  transactions  pertaining  to  such  purchases  and 
investments  to  be  entered  ujion  the  hooks  ami  records  of  tlie  said  associa- 
tion in  due  course  of  husiness.  by  its  clerks  and  liookkecjiers.  as  loans  of 
money  upon  such  promissory  notes  and  collatei-al.  to  the  jiersons  so  making 
and  executing  the  said  notes,  in  sucli  manner  as  (by  reason  of  the  facts 
jiertaining  to  the  due  course  of  business  herein  aliove  set  forth)  to  cause 
and  ensure  sueh  transactions  being  considered  by  such  agi'uts.  and  reported 
by  such  agents  and  by  the  said  association  to  the  Com|)ti-oller.  as  bo7ia  jide 
loans  of  the  moneys,  funds  and  credits  of  the  said  association  upon  such 
notes  and  security,  when  no  sucii  loans  were  in  fact  made  and  when  such 
shares  of  stock  were  in  truth  the  property  of  the  said  association  and  there- 
by to  that  e.xtent  vitiate  the  said  animal  reports  of  the  said  Comptroller 
to  Congress  covering  such  transactions,  and  to  prevent  the  due  perform- 
ance of  his  other  duties  in  tiie  premises  ami  to  render  impossible  the  due 
performance  in  the  ju'emises  of  the  respective  oflicial  functions  of  the  Con- 
gress and  of  the  Government  of  the  I'nited  States. 

And  the  jurors  aforesaid,  npoii  their  oath  aforesaid,  do  further  present, 
that  none  of  the  dealings,  investments  and  jnirchases  of  the  shares  of  the 
capital  stock  aforesaid,  with  the  moneys,  funds  and  credits  of  the  said 
banking  association  under  the  terms  of  the  said  unlawful  cousiiiracy,  combi- 
nation, confederation  and  agreement,  were  to  he  necessary  to  prevent  loss 
upon  any  debt  or  debts  to  the  said  association  conti-.ctcd  in  good  faith 
previous  to  the  making  of  such  jiurchasos. 

(A'ERT  ACTS. 

1.  And  the  Orand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  in  pursuance  of  the  said  unlawful  conspiiacy.  combination, 
confederation  and  agreement,  and  to  effect  the  object  of  the  same,  the  said 
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Alfred  H.  Curtis  afterwards,  to  wit.  on  the  said  eiglith  day  of  December, 
in  the  year  nineteen  hundred  and  five,  at  and  within  the  borough,  city  and 
district  aforesaid,  unlawfullj'  did  sign  his  name,  to  wit,  A.  H.  Curtis,  to  a 
certain  casliier's  check,  that  is  to  say,  a  cashier's  clieck  which,  with  his 
said  signature,  then  and  there  was  and  is  of  the  tenor  following: 

No.  33971  New  York  Dec.  8  1905     190 

Tlie  National 
T^ank  of  North  Americt 
Pay  to  the  order  of  John  F.  Carroll  Twenty  thousand 
seven  hundred  &  seven  "  Aoo  dollars 

A.  H.  Curtis, 
$20707   17  President  Cashier 

Cashier's  cheek 

2.  And  the  Grand  Jurors  aforesaid.  u]ion  their  oath  aforesaid,  do  fur- 
ther present,  that  in  pursuance  of  tlie  said  unlawful  conspiracy,  combi- 
nation, confederation  and  agreement,  and  to  atl'eet  the  object  of  the  same, 
the  said  Charles  W.  Morse,  afterwards,  to  wit,  on  the  fifteenth  day  of 
January,  in  the  year  nineteen  hundred  and  six,  at  and  within  the  borough. 
city  and  district  aforesaid,  unlawfully  did  write,  upon  the  back  of  a 
certain  paper  envelope  then  bcaiing  ujton  its  face,  written  in  ink,  the 
following  direction  and  addres.s,  to  wit: 

Mr.  Alfred  II.  Curtis 

National  Bank  of  North  America 
New  York  City; 

a  certain  pencil  memorandum  containing  the  following  words  and  figures, 
to  wit: 

R.  W.  Poor 

1000  43,500— 

W.  M.  Oler 

1000  43,500— 

Whiting 

2000  87.000— 


#174,000— 
135 

#39,000— 
500 

#38,500— 
25 

^  1  .T.500— 


3.   And  the  Grand  JurorH  aforesaid,  iipon  their  oath  aforesaid,  do  further 

I''.'<1.    I'nw.    \<.l.    III.      17ii. 
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present,  that  in  pmsiian.o  of  tl)o  said  unlawful  i-onspiiacy.  combination, 
i-onfoileratioji  auii  a-.v.-ni.nt,  and  to  ollVc-t  the  ol.j.vt  ..f  the  same,  tho  sai.l 
Alfml  n.  ruitis.  aft.Mwav.ls,  to  wit,  on  the  said  tifteenth  day  of  January, 
ill  the  year  nineteen  hundred  and  six.  at  and  uithin  th,>  horou-h,  city  and 
district  aforesaid,  unlawfully  did  write  upon  the  baek  of  the  said  envi-loi)e 
a  certain  pencil  nien\oraniium  of  tiie  tenor  following,  to  wit: 

Jessie  Brown. 


lOOG 

5t  Ave 

4.  And  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  in  pursuance  of  the  said  unlawful  conspiracy,  combination, 
confederation  and  agreement,  and  to  effect  the  object  of  the  same,  the  said 
Alfred  II.  Curtis,  afterwards,  to  wit,  on  the  said  fifteenth  day  of  January, 
in  the  year  nineteen  hundred  and  six,  at  and  witliin  the  borougli,  city  and 
district  aforesaid,  unlawfully  did  deliver  to  one  Frank  ('.  Pringle.  who 
was  tlicn  and  there  a  clerk  of  and  in  the  said  banking  association,  the  said 
paper  envelope  so  containing  the  said  direction  and  address  and  the  said 
.memoraiida. 

5.  And  the  Grand  durors  aforesaid,  upon  tlieir  oath  aforesaid,  do  further 
present,  that  in  pursuance  of  the  said  urdawful  conspiracy,  combination, 
confederation  and  agreement,  and  to  efVect  that  the  object  of  the  same,  the 
said  Alfred  II.  Curtis  afterwards,  to  wit,  on  the  said  fifteenth  day  of  Janu- 
ary, in  the  year  nineteen  hundred  and  six,  at  and  within  the  borough,  city 
and  district  aforesaid,  unlawfully  did  sign  his  name,  to  wit,  A.  H.  Curtis,  to 
a  cashier's  check  which  with  his  said  signature,  then  an  dthere  was  and  is 
of  the  tenor  following: 

Xo.  34443  New  York  Jan  15  1906     190 

The  National 
Bank  of  North  Americt 
Pay  to  the  order  of  credit  of 

Jessie  ]'>rown 
Thirty -eight  thousand  eight 

hundred  &  sixty-five  dollars 

A.  11.  Curtis 
$38,80.5 #  President  Cashier. 

Cashier's  check 

6.  And  tthe  Grand  Jurors  aforesaid,  upon  their  oatli  aforesaid,  do 
ther  present,  that  in  pursuance  of  the  said  unlawful  conspiracy,  combi- 
nation, confederation  and  agreement,  and  to  effect  the  object  of  the  same, 
the  said  Alfred  II.  Curtis  afterwards,  to  wit,  on  the  eleventh  day  of  Janu- 
ary, in  the  year  nineteen  hundred  and  six,  at  and  within  the  borough,  city 
and  district  aforesaid,  unlawfully  did  sign  his  name,  to  wit,  A.  H.  Curtis, 
to  a  certain  other  cashier's  check  upon  tlie  said  association,  that  is  to  say, 
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a  cashier's  check  which,  with  his  said  signature,  then  and  there  w^as  and 
is  of  the  tenor  following: 

No.  34600  New  York  Jan  26,  1906     190 

The  National 
Bank  of  North  Americt 
Pay  to  the  order  of  John  F.  Carroll  Esq  \ 

or  C.  W.  Morse  Esq 
Twelve  thousand  six  hundred  & 

seventy-eight  dollars 

A.  H.  Curtis, 
$12,678#  President  Cashier 

Cashier's  check 

7.  And  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present,  that  in  pursuance  of  the  said  unlawful  conspiracy,  combi- 
nation, confederation  and  agreement,  and  to  effect  the  object  of  the  same, 
tlie  said  Charles  W.  Morse  afterwards,  to  wit,  on  the  said  eleventh  day 
of  January,  in  the  year  nineteen  hundred  and  six.  at  and  within  the 
borough,  city  and  district  aforesaid,  having  then  and  tliere  in  his  hands  the 
cashier's  check  last  abo\ie  mentioned,  unlawfully  did  stamp  and  place  upon 
the  back  of  the  same  an  endorsement  in  the  following  words,  to  wit: 

Pay   to  The  National   Bank   of   North   America   in  New  York, 
N.  Y.,  or  order.  C.  W.  Morse. 

8.  And  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther prsent,  that  in  pursuance  of  the  said  unlawful  conspiracy,  combi- 
nation, confederation  and  agreement,  and  to  effect  the  ob,j(>ct  of  the  same, 
the  said  Charles  W.  Morse  afterwards,  to  wit,  on  the  twenty-sixth  day  of 
January,  in  the  year  nineteen  hundred  and  six,  at  and  within  the  borough, 
city  and  district  aforesaid,  having  then  and  there  in  his  hands  a  certain 
check  of  the  tenor  following: 

No.  34000  New  York  Jan  26,  2906     190 

The  National 
Bank  of  North  America 
Pay  to  the  order  of  K.  A.  Wilson  Eighty  seven  hundred  & 
fity  dollars.  J.  F.  S-weasy 

$87r)0#  A    Cashier 

Cashier's  check 

whicli  chock  bore  an  endorsement  by  tlie  payee  thereof,  to  wit.  the  written 
matter  following:  K.  A.  Wilson, — unlawfully  did  stamp  and  place  upon 
the  back  of  the  same  check  an  <  iidursement  in  the  words  which  here  fol- 
lows, that  is  to  say: 

Pay   to   The   National    I'.unk    of   North    America    in   New   York, 
N.  Y..  or  order.  C.  W.  Morse. 

0.  .\ih1   the  Criind    liirors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
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tliiT  present.  tl>nt  in  I'ursiiaiuc  cl'  tlu'  siii.l  uiilnwful  coiisiiiracN ,  coiiilii- 
luitiuii.  eonfeileratioii  ami  a^ifiiiuiit.  and  to  ctVc.l  the  ()l)jfct  o(  llic  same, 
the  said  (.'hurles  W.  Morse  afterwanls,  tt)  wit.  on  tlie  tliirtietli  day  of 
Mareli.  in  tlie  year  nineteen  Inindicd  and  six.  at  and  within  tlie  horoujiii. 
eitv  and  disfriet  aforesaid.  Iiavint:  tlnn  and  (lure  in  his  hands  a  eertain 
other  elieek.  to  wit.  a  elieek  of  the  tenor  following,': 

^o.  3.V2r).->  New  York  Mar  :!()   IDOt)      190 

The  National 
Bank  of  North   Anieriea 
Pay  to  the  onler  of  C.  W.  Morse  Esq  Forty  four  tlioua- 
sand  and  four  hundred  &  sixty  six  04  dollars 

E.  B.  Wire 
,$444(J0  04    100  Cashier 

Cashier's  check 

unlawfully  did  stamp  and  place  upon  the  hack  of  the  last  mentioned  check 
his  endorsement  thereof  in  the  words  which  here  follow,  to  wit: 

Pay    to    the   National    Bank   of   North    America    in    New    York. 
N.  Y.,  or  order.  _  C.  W.  Morse. 

10.  And  the  Grand  Jurors  aforesaid,  upon  their  oath  afoi-esaid,  do  fur- 
ther present,  that  in  pursuance  of  the  said  unlawful  conspiracy,  combi- 
nation, confederation  and  agri-ement,  and  to  etlect  the  object  of  the  same 
the  said  Charles  W.  Morse  afterwards,  to  wit,  on  the  lirst  day  of  April,  in 
the  year  nineteen  hundred  and  six,  at  and  within  the  borough,  city  and 
district  aforesaid,  having  then  and  there  in  his  hands  a  certain  other 
cheek,  to  wit,  a  check  of  the  tenor  following: 

No.  35410  New  York  Apr  10  190(>      I'JO 

The  National 
Bank  of  North  America 
Pay  to  the  order  of  C.  W.  Morse  One  hundred  &  six 
thousand  dollars  E.  B.  Wire 

$2.36,500#  Cashier 

A.  Rado 
L.  C. 
Cashier's  check 

tinlawfully  did  stamp  and  place  his  endorsement  upon  the  said  check  in  the 
words  which  here  follow,  to  wit: 

Pay    to    the   National    Bank    of    North    America    in    New    \"ork, 
N.  Y.,  or  order.  C  W.  Morse. 

11.  And  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present,  that  in  pursuance  of  the  said  unlawful  conspiracy,  combi- 
nation, confederation  and  agreement,  and  to  effect  the  object  of  the  sanu*. 
the  said  Charles  W.  Morse  afterwards,  to  wit.  on  the  tenth  day  of  A|)ril. 
in  the  vear  nineteen  iiundred  and  six,  at  and  within  the  Horough.  (  ity  an  1 
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district  aforesaid,  having  tlien  and  tliere  in  his  possession  a  certain  other 
to  wit,  a  check  of  the  tenor  following: 

No.  35400  New  York  Apr  9  1906     190 

The  National 
Bank  of  North  America 
Pa\-    to    the    National    Bank    of   North   America    in    New   York, 
thousand  #  Dollars  J.  F.  Sweasy 

$84.000 #  A  Cashier 

A.  Rado 
L.  C. 
Cashier's  check 

unlawfully  did  stamp  and  place  his  endorsement  upon  the  last  mentioned 
check  in  the  words  following,  that  is  to  say: 

Pay    to   The   National    Bank   of   North   America    in   New   York, 
N.  Y.,  or  order.  C.  W.  Morse. 

12.  And  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present,  that  in  pursuance  of  the  said  unlawful  conspiracy,  conil)i- 
nation.  confederation  aiul  agreement,  and  to  ell'ect  the  object  of  the  same, 
the  said  Charles  W.  Morse  afterwards,  to  wit,  on  the  ninth  day  of  May, 
in  the  year  nineteen  hundred  and  six.  at  and  within  the  borough,  city  and 
district  aforesaid,  having  then  and  there  in  his  hands  a  certain  other  check 
of  the  tenor  following: 

No.  35700  New  Y'ork  May  1  1906     190 

The  National 
Bank  of  North  America 
Pay   to   the   order   of   C.    \V.   ^lorse    Esq   Two   hundred 
&  thirty  si.x  thousand  live  hudnred  #  Dollars 

E.  B.  Wire, 
$10G000#  Cashier 

A.  Rado 
L.  C. 
Cashier's  check 

unlawfully  did   stamp  and   place  his  endorsement  upon  the  said  check  in 
the  words  following: 

Pay   to   The  National    Bany   of   North   America   in   New   York, 
N.  Y.,  or  order.  C.  W.  Morse. 

13.  And  tlic  (Jraml  -Jurors  aforesaid.  ii|)iiti  fhcii-  onth  afdicsaid,  do  fur- 
ther present,  that  in  pursuance  of  tiif  snid  unlawful  conspiracy,  cuml)i- 
nation,  confedciation  and  agn-cmcnt,  and  to  cll'cct  the  object  of  the  same, 
the  said  Charles  W.  Morse  afterwards,  to  wit,  on  tiie  first  day  of  October, 
in  the  year  nineteen  hundred  and  six,  at  and  within  the  borough,  city  and 
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district  nforcsaiil,  linvinir  (Oumi  atul  tluMt>  in  liis  possession  a  certain  other 

check,  to  wit,  a  i-lu'ik  of  tlic  tonor  fol lowing: 

Ko.  372S4  Now  York  Oct  1  1900     190 

Tlic  National 
"Hank  of  North   Anioricn 
Pay   to   tlio   order   of   C   W.   Morse  Esq   One   hundred 
&  eighty  thousand  #  Dollars 

J.  F.  Sweasy 
$18,000 if  _  A.   Cashier 

A.  Kado 
L.  0. 
Cashier's  check 

unlawfully  did  staniji  and   place  his  endorsement  upon  the  same  chock  in 
the  following  words,  to  wit: 

Pay   to   'Jlie   National   Bany   of  North   America   in   New   York, 
N.  v..  or  order.  C.  W.  Morse. 

14.  And  the  Grand  Jurors  aforesaid,  upon  their  oatli  aforesaid,  do  fur- 
ther present,  that  in  imrsuance  of  the  said  unlawful  conspiracy,  combi- 
nation, confederation  and  agreement,  and  to  efl'ect  the  object  of  the  same, 
the  said  Charles  W.  Morse  afterwards,  to  wit,  on  the  eighteenth  day  of 
April,  in  the  year  nineteen  hundred  and  seven,  at  and  within  the  borougli, 
city  and  district  aforesaid,  having  then  and  there  in  liis  hands  a  certain 
other  check,  to  wit,  a  check  of  tlie  tenor  folhnving: 

No.  39789  New  York  Apr  18  1907     190 

The  National 
Bank  of  Nortli  America 
Pay   to   the   order  of   C.   W.   Morse  Esq   One   hundred 
&  sixty  thousand  #   Dollars 

A.  Kada 
$160,000#  "  A   Cashier 

Cashier's  check 

unlawfully  did  endorse  upon  the  last  mentioned  check  the  following  words, 
to  wic : 

Pay  to   The  National   Bany   of   North   America   in   New   York, 
N.  Y.,  or  order.  C.  W.  Morse. 

G. 

And  so  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  say, 
that  the  said  Charles  ^V.  Morse  and  Alfred  II.  Curtis,  at  tlie  time  and 
place  and  in  manner  and  form  aforesaid,  unlawfully  did  conspire  together, 
and  with  others,  to  defraud  the  United  States,  and  did  each  do  acts  to 
effect  the  object  of  the  conspiracy:    against  the  peace  and  dignity  of  the 
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United  States,  and  contrary  to  the  form  of  the  statute  of  the  same  in  such 
case  made  and  provided. 

[Sustained   on   demurrer.     United   States  v.  Morse,   161   Fed.  419,  43G, 

subsequently  dismissed.] 

THIRD  COUNT. 

\nd  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid  do  further 
present,  that  the  said  Charles  \Y.  Morse  and  Alfred  H.  Curtis,  at  all  times 
from  Alareh  28,  1905,  to  October  21,  1907,  at  and  within  the  said  Borough 
of   Manhattan,   City   of  New   York,   and   Southern   District   of   New   \ork. 
were  directors  and  were  officers,  to  wit,  the  said  Charles  \\.  Morse  was 
vice-president,  and  the  said  Alfred  H.  Curtis  was  president,  of  the' National 
Bank  of  North  America  in  New  York,  which  then  and  there  was  a  banking 
association  therefore  organized  and  established,  and  then  and  there  existing 
and  in  operation  and  doing  business  under  and  by  virtue  of  tlie  laws  ot 
the  United  States  concerning  national  banks,  and  that  the  said  Charles  \\  - 
Morse  and  Alfred  H.   Curtis,  so  being  such  officers  of  the  last-mentioiuHl 
banking  association,  then  and  there,  well  knowing  the  existence  of  all  the 
circumstances    and   conditions    in   the   first   count   of   this   indictment   set 
forth    as  to  the  examination  of,  reports  by  and  the  course  of  business  m 
such  banking  associations    (which  are  now  here,  again  alleged  to  exist) 
and  intending  to  take  advantage  of  the  same,  unlawfully  did,  on  the  eigh  1. 
day  of  December,  in  the  year  nineteen  hundred  and  five,  at  and  within  the 
bol-ough,    city    and    district   aforesaid,    conspire,   combine,    contederate   an.l 
a-ree   together,   and   with   divers  other   persons   to  the  said   Grand   Jurors 
u'nknown,  to  commit  an  offense  against  the  United  States    that  is  to  say 
the  offense  of  knowingly  making  a  false  entry  in  a  certain  book  of  the  said 
association    with    intent    to    injure    said    association    and    to    deceive    the 
agents  who  should  be  appointed  by  the  Comptroller  of  the  Currency  of  tlie 
said  United  States  to  examine  the  affairs  of  the  same.  .  ,     ,     ,     ,, 

And  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  unlawful  conspiracy,  combination,  confederation  and 
agreement  in  this  count  of  tins  indictment  mentioned  was  so  entered  into 
by  the  said  Charles  W.  Morse  and  Alfred  II.  Curtis  and  the  other  con- 
spirators aforesaid  under  the  circumstances  and  conditions  in  this  count 
next  set  forth,  and  the  said  false  entry  was  to  be  made  by  them,  with  the 
intent  and  knowledge  last  aforesaid  in  a  book  of  the  said  association,  for 
purposes,  under  circumstances,  and  in  the  manner  and  by  the  means,  now 

here  described;  tluit  is  to  say:  „    ^     x-     i    • 

By  reason  of  the  said  Charles  W.  Morse  and  Alfred  H.  Curtis  being  as 
such  vice-president  and  president,  respectively,  actively  engaged  in  the 
management  of  the  business  and  affairs  of  the  said  association  and  pos- 
sessed of  a  power  of  control,  direction  and  management  over  the  moneys, 
fun<ls  and  credits  of  the  same,  and  over  the  other  officers,  clerks  and  em- 
ployees of  the  same,  they  were  to  make  use  of  the  moneys,  funds  and 
credits  of  the  said  association  in  the  purchase  of  and  dealing  in  on  behalf 
of  the  said  association  a  largo  number,  to  wit,  four  thousand,  of  the 
shares   of   Ih..   .apital  stock   of  the  American   leg   Securities   Company,   a 
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corpurntion  thorotofore  or^'iiuii'otl  (m.lir  llif  laws  of  tlic  State  of  Now 
,Iersi»v.  ami  in  iiivostinji  suoli  luom'yss.  fiiiuls  aiul  iicdits  in  thuso  slian-s  on 
siH>iiilation.  notwitlistandin-:.  as  tlifv  tlio  >ai<l  liiarlis  W  .  Morse  and 
Alfred  li.  C'urtis  and  said  other  eonspirators  then  and  tiiere  well  knew, 
tlie  saitl  nssoeintion  then  and  there  was  not  liy  law  allowed  to  |iurrliase, 
or  invest  its  moneys,  funds  or  eredits  in.  sueh  eiir|>iirate  stoeks.  for  the 
purpose  of  speeulation  therein  or  to  deal  in  sneh  stoeks.  and  sueh  pnr- 
ehase  and  investment  would  not  he  ai>i)roved  l>y  tlie  said  Conipt  i  .iller,  and 
would  he  an  unlawful  and  in^jroper  use  of  sueh  moneys,  funds  and  eredits, 
and  one  ealeulated  to  injure  the  l.usiness  and  eredit  of  tiie  said  assoeia- 
tiou  and  impair  its  eapital:  and  thereui)on  were  to  proeurc  a  linaneially 
irresponsihle  person  named  Davison  Hrown  to  nuike  and  execute  a  certain 
promissorv  note  in  a  larjre  amount,  in  favor  of  the  said  assoc-iation,  to 
wit.  a  note  for  $1  :>.'). 420. 00.  and  were  to  cause  tlie  said  association  to  aj)- 
plv  its  moneys,  funds  ami  eredits  in  the  said  amount  of  $1 ;?;"). 420. 00  to 
the  purchase  of  the  said  four  tiiousand  shares  of  the  stock  of  tiie  said 
American  Ice  Securities  Company,  and  were  to  place  sucli  promissory  note 
and  the  certificates  of  ownership  of  the  shares  of  the  stock  so  purchased 
anu>ng  the  assets  of  the  said  association,  as  thouj;h  tlie  said  stock  were  col- 
lateral security  for  the  iiayment  o  ft  he  said  ]U()niissory  note,  witliout  in 
any  way  transferring  any  of  such  moneys,  fuiuls  or  credits  to  the  person 
so  executing  such  promissory  note,  and  without  tiiat  person  being  the  true 
owner,  or  in  any  way  interested  in  the  ownership,  of  such  shares  of  stock ; 
and  in  this  way  cause  an  entry  to  he  i  as  in  due  course  of  business  it  would 
be),  made  upon  the  book  of  the  said  association  known  as  "General 
Ledger  No.  5,5.5  by  its  clerks  and  bookkeepers,  showing  a  charge  to  the 
"Call  Loans"  account  of  the  said  association  of  the  sum  called  for  in  the 
said  promissory  note,  as  though  the  said  promissory  note  was  a  bona  fide 
promissory  note,  and  as  though  the  said  shares  of  stock  were  in  truth 
being  held  bv  the  said  association  as  collateral  security  for  the  said 
promissory  note,  and  as  though  such  moneys,  funds  and  credits  were  paid 
out  on  account  of  the  said  promissory  note,  and  as  the  proceeds  thereof. 
and  notwithstanding  the  facts  would  be  as  they  the  said  .Charles  W. 
Morse  and  Alfred  H.  Curtis  and  said  other  conspirators  would  well  know, 
that  such  promissory  note  would  merely  be  a  fictitious  promissory  note. 
and  .such  shares  of  stock  would  in  trutli  be  the  property  of  the  said  as- 
sociation and  not  collateral  security  for  the  payment  of  tlie  said  note,  and 
the  said  moneys,  funds  and*  credits  would,  as  aforesaid,  be  applied  to  the 
purchase  of  and  dealing  in  and  investment  in  the  said  shares  of  stock  for 
the  said  association  in  the  manner  and  for  the  purposes  aforesaid  and  the 
said   entries  would  accordingly  be  false. 

And  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  purchase  of  the  shares  of  capital  stock  aforesaid,  with 
the  moneys,  funds  and  credits  of  the  said  banking  association  under  tiie 
terms  of  the  said  unlawful  conspiracy,  combination,  confederation  and 
agreement,  was  not  to  be  a  purchase  necessary  to  prevent  loss  ujion  any 
debt  or  debts  to  the  said  association  contracted  in  good  faitli  previous  to 
the  making  of  such  purchase. 
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And  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  in  pursuance  of  tlie  said  unlawful  conspiracy,  combination, 
confederation  and  agreement,  and  to  effect  tlie  object  of  the  same,  the  said 
Alfred  H.  Curtis  afterwards,  to  wit.  on  the  said  eighth  day  of  December, 
in  tlie  year  nineteen  liundred  and  five,  at  and  within  the  borough,  city  and 
district  aforesaid,  unlawfully  did  sign  his  name,  to  wit,  A.  H.  Curtis,  to 
a  certain  cashier's  check  upon  the  said  association,  that  is  to  say.  a 
cashier's  check  which,  with  his  said  signature,  then  and  there  was  and  is 
of  the  tenor  following: 

No.  33971  New  York  Dec  8  1905     190 

The  National 
Bank  of  North  America 
Pay    to    the    order    of    John    F.    Carroll    Twenty    thou- 
sand seven  hundred  &  seven  " /joo  dollars 

A.  H.  Curtis 
$20707.17  President   Cashier 

Cashier's  check 

And  so  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  say, 
tiiat  tlie  said  Charles  W.  Morse  and  Alfred  H.  Curtis,  at  the  time  and 
place  and  in  manner  and  form  aforesaid,  unlawfully  did  conspire  together, 
and  with  others,  to  commit  an  offense  against  the  United  States,  and  one 
of  tlieni  did  do  an  act  to  effect  the  object  of  the  conspiracy;  against  the 
peace  and  dignity  of  the  said  United  States,  and  contrary  to  the  form  of 
the  statute  of  the  same  in  such  case  made  and  provided. 

[Sustained  on  demurrer,  U.  S.  v.  Morse,  IGl   Fed.  419,  436.] 

SEVENTEENTH  COUNT. 

And  the  Grand  Jurors  aforesaid,  upon  their  oatli  aforesaid,  do  further 
present,  that  the  said  Charles  W.  Morse  and  Alfred  II.  Curtis,  before  and 
on  the  (Jtli  day  of  April,  nineteen  hundred  and  six,  and  tlicnceforth  until 
on  and  after  the  lltii  day  of  April,  nineteen  hundred  six,  at  and  within 
the  said  liorough  of  Manhattan,  City  of  New  York,  and  Southcin  District 
of  Xew  York,  were  directors  and  were  officers,  to  wit,  the  said  Charles  W. 
Morse  was  vice-president  and  the  said  Alfred  IT.  Curtis  was  president  of 
The  National  Bank  of  North  America  in  New  York,  which  tlien  and  tliere 
was  a  banking  association  theretofore  organized  iiiid  cstalilislKMl  aiui  tlicn 
and  there  existing  and  in  operation  and  doing  business  under  and  by 
virtiK'  of  the  laws  of  the  United  St;ites  concerning  national  baid<s:  and 
tiiat  tlie  said  association,  on  tlic  lltli  day  of  April  in  the  year  nineteen 
liundred  and  six,  there  made  ami  transmitted  to  the  then  Comptroller  of 
the  Currency  of  the  I'nited  States  a  certain  rcpurt  of  the  condition  of  the 
sairl  association  at  the  close  of  business  on  the  (itb  day  of  April,  ninetccM 
hundrccl  and  six,  acr-ording  to  a  certain  form  theretofore  prescribed  by 
t'-.e  (  oniptroller  of  the  Currency  of  the  Unitetl  States  for  the  time  being; — 
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the  snnio  U'in<i  a  report  wliiiU  it  was  there  iiiul  (lien.  \o  wit,  on  the  said 
11th  day  of  A]>ril.  in  tlie  year  nineteen  liumhed  and  six,  by  hiw  the  duty 
of  the  said  assoeiation  to  make  and  transmit  to  the  said  ConxptroUer, 
to  wit,  one  of  tlie  live  reports  before  tliat  time  ami  then  r.Minired  liy  hiw 
to  he  made  eaeh  year  hy  every  sueh  assoeiation.  and  wiiii'li  said  report 
was  then  ami  there  verilied  by  the  oath  of  tlie  easliier  uf  the  said  as- 
sociation and  attested  by  tlie  signature  of  three  of  the  then  directors 
thereof  of  whieli  three  said  attesting  directors,  the  said  Charles  VV. 
Morse  was  one.  and  the  said  Alfred   II.  Curtis  wa.s  one. 

And  the  Grand  .Turors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present,  that  the  said  Charles  W"  .Morse  and  Alfred  II.  Curtis  being 
directors  and  so  being  also  such  vice-president  and  president  respect- 
ively of  the  said  association,  on  the  said  lltli  day  of  April,  in  the  year 
nineteen  hundred  and  six,  within  the  borough,  city  and  district  afore- 
said, unlawfully  did  knowingly  make  a  certain  false  entry  in  the  said 
report  so  made  as  aforesaid,  that  is  to  say:  a  false  entry  to  the  elTeet 
that  at  the  close  of  business  on  the  said  (ith  day  of  April,  in  the  year 
ninetc>en  hundred  and  six.  the  amount  of  '■P.onds,  Securities,  etc.,  in- 
cluding premium  on  same  (see  schedule)"  was  Five  hundred  and  sixty- 
four  thousand,  three  hundred  and  thirty  dollars  ($5(!4.330)  ; — whereas, 
in  truth  as  they  the  said  Charles  W.  Morse  and  Alfred  H.  Curtis  at 
the  time  of  so  making  the  said  false  entry  well  knew  by  reason  of  the 
fact  that  the  said  association  was  at  the  close  of  business  on  the  said 
6th  dav  of  April,  in  the  year  nineteen  hundred  and  six,  the  owner  of 
three  hundred  and  thirty-one  (331)  shares  of  its  own  capital  stock,  to 
wit.  three  hundred  and  tiiirty  one  (331)  shares  of  the  capital  stock  of 
The  National  Bank  of  North  America  in  New  York,  and  that  the  value 
of  said  shares  of  stock  amounting  to  Ninety-six  thousand,  seven  hun- 
dred and  eighty-three  dollars  and  twenty -five  cents  ($90,783.25)  was 
not  included  in  said  entry,  nor  were  said  shares  of  stock  set  forth  in 
the  schedule  referred  to  in  said  entry,  the  amount  of  such  "Bonds, 
Securities,  etc.,  including  premium  on  same  (see  schedule)"  was  a 
different  and  much  greater  sum  of  money,  to  wit.  Six  hundred  and 
sixty-one  thousand,  one  hundred  and  thirteen  dollars  and  twenty-five 
cents  ($061,113.25)  ;  they,  the  said  Charles  W.  Morse  and  Alfred  H. 
Curtis  then  and  there,  to  wit,  at  the  time  and  place  of  so  making  the 
said  false  entry  in  the  said  report  as  aforesaid,  thereby  intending  to 
injur'S  and  defraud  the  said  The  National  Bank  of  North  America  in 
New  York  and  one  Charles  A.  Briggs,  one  Emma  Brokaw,  one  Frances 
C.  Brown,  one  Charles  C.  Burke,  one  Louise  T.  Miner,  one  Cornelia  M. 
Mead  and  divers  other  persons  (too  numerous  to  be  here  named)  then 
shareholders  thereof  and  to  deceive  the  other  officers  of  the  said  asso- 
ciation and  to  deceive  any  agent  who  might  thereafter  be  appointed  by 
the  Comptroller  of  the  Currency  to  examine  the  affairs  of  said  associa- 
tion: against  the  peace  and  dignity  of  the  United  States  and  contrary 
to  the  form  of  the  statute  of  the  same  in  such  case  made  and  provided. 
[Sustained  on  demurrer.  U.  S.  v.  Morse,  101   Fed.  419,  438.] 
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And  the  Grand  Jurors  aforesaid  upon  their  oath  aforesaid,  do  fur- 
ther present  that  the  said  Charles  W.  JNIorse  and  the  said  Alfred  H. 
Curtis  on  the  36th  day  of  October,  in  the  year  nineteen  hundred  and 
seven,  at  and  witliin  the  said  Borough  of  :\Ianhattan,  City  of  New  York, 
and  the  Southern  District  of  New  York,  were  directors  and  were  offi- 
cers, to  wit,  the  said  Charles  W.  ^^lorse  was  vice-president  and  the  said 
Alfred  H.  Curtis  was  president  of  The  National  Bank  of  North  Amer- 
ica in  New  York,  wliich  then  and  tliere  was  a  banking  association  there- 
tofore organized  and  established  and  then  and  there  existing  and  in 
operation  and  doing  business  under  and  by  virtue  of  the  laws  of  the 
United  States  concerning  national  banks,  nad  that"  the  said  Charles 
W.  Morse  and  the  said  Alfred  H.  Curtis  so  being  sucli  officers  of  the 
said  banking  association  then- and  there  unlawfully  and  wilfully,  and 
with  intent  "to  injure  and  defraud  the  said  association  for  the  use,  bene- 
lit  and  advantage  of  the  said  Charles  W.  Morse,  did  misapply  certain 
of  the  moneys,  funds  and  credits  of  the  said  association,  to  wit,  the 
sum  of  Fiftv  thousand  dollars  ($50,000),  in  the  manner  and  by  the  means 
following,  that  is  to  say:  the  said  Charles  W.  IMorse  then  and  there 
did  make  aud  draw  a  certain  check  of  the  tenor  following,  that  is  to 
say: 

New  York,  Oct.  16,  1907.     No.  6140 
The  National  Bank  of  North  America 
Pay  to  the  order  of  Shoemaker,  Bates  &  Co. 
$50,000.00/100 
Fifty  thousand  &  OOylOO  Dollars 

C.  ^Y.  Morse. 

C.  W.  !Morse. 

And  did  deliver  the  same  to  the  said  Shoemaker,  Bates  &  Co.,  a  co- 
partnership then  and  there  existing  composed  of  individuals  whose 
names  are  to  the  Crand  Jurors  unknown;  he,  the  said  Charles  W.  Morse, 
at  tlie  time  that  he  made,  drew  and  delivered  the  said  check  well  know- 
ing that  he  did  not  then  have  on  deposit  with  the  said  association  an 
amount  of  money  equal  to  the  amount  specified  in  said  check,  and  that 
the  said  Charles  W.  Mor.se  as  siu-h  vice-president,  and  the  said  Alfred  11. 
Curtis  as  such  president,  as  aforesaid,  did  there  on  tlu'  lUth  day  of 
October,  in  the  year  nineteen  hundred  and  seven,  cause  to  be  paid  to  and 
upon  said  check  the  said  sum  of  Fifty  thousand  dollars  ($50,000)  of  the 
moneys,  fun.ls  and  credits  of  tiie  sahl  a.ssociation  in  excess  of  all  sums 
and  amounts  whirl,  the  said  (  harles  W.  Mors.,  was  then  and  there  entitled 
to  draw  and  have  paid  out  of  the  moneys,  funds  and  cre.lils  of  the  sanl 
association;  thev,  the  said  Charles  \\-  Morse  and  the  said  Alfr,,!  II.  Curtis 
then  and  there  unlawfully,  wickedly  and  fi  audul.'nt  ly  devising  ;.n.l  intend- 
ing that  the  said  (harles  W.  Morse  sli.,nM  appropriate  and  convert  to  his 
own  use  the  said  sum  of  Fifty  thousand  dollars  (.$5U.UU(t),  although  as 
they  the  sahl  Charles  W  .  -Morse  and  the  said  .\lfred  11.  Curtis,  then  and 
there  well  knew  the  said  sum  of  Fifty  thousand  dollars   ($50,000)    so  paid 
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as  nfoivsaiil  liad  not  been  ilepusited  and  was  not  then  on  dejiosit  witli  the 
sail!  assiieiation  by  tin-  saiil  I  liarlcs  \\ .  Morse.  ;uul  \\:is  not  tlien  and  there 
thie  and  owinu  liy  and  t'l'oni  the  said  assoeial  inn  td  tlu'  >aitl  (liailes  \\". 
Morsr,  and  tlie  repavnicnt  thtreof  to  liie  said  a^soiiation  was  not  then  and 
tliere  in  any  way  seenred.  and  Ilie  said  C'iiarh-  \\  .  MorM'  liad  no  man- 
ner of  riiflit  and  title  to  tiie  sanio:  against  thf  peace  and  di<;nity  of  the 
Inited  States  and  eontrary  to  tlie  form  of  the  statnte  of  the  same  in 
sueh  ease  made  and  [iro\  i(k:d. 

TW  i:.\i\M.\lil    COUNT. 

And  tlu>  tJrand  .Inrors  aforesaid,  upon  tlieir  oath  aforesaid,  do  fnr- 
tlier  present,  tliat  tlie  said  Charles  W.  Morse  and  the  said  Alfred  II. 
t'nrtis.  i>n  the  Kith  day  of  ()(tol>er.  in  the  year  nineteen  inmdred  and 
seven,  were  directors  and  were  ollieers.  to  wit.  the  said  Charles  \V.  Morse 
was  vice-president  and  the  said  Alfred  H.  Curtis  was  jiresident  of  The 
National  15ank  of  North  America  in  New  Yorl<.  which  then  and  there  was 
a  hanking  association  theretc)fore  organized  and  estahlislied  and  tlien  and 
there  existing  and  in  oi)eration  and  doing  business  undei'  and  by  virtue 
of  the  laws  of  tlie  United  States  concerning  national  banks:  and  being  sue!) 
ollii-ers  as  aforesaid,  then  and  there  unlawfully  and  wilfully  and  with  intent 
to  injure  and  demand  the  said  association  for  tlie  use.  benefit  and  advantage 
of  the  said  Charles  \^'.  Morse,  did  misapjdy  certain  of  the  moneys,  funds 
and  credits  of  the  said  association,  to  wit,  the  sum  of  Two  liundred  and 
ten  thousand  six  hundred  and  eighty  one  and  forty-seven  onediundredths 
dollars  ($210,(581.47).  in  the  manner  and  by  the  means  following,  that 
is  to  say.  that  tliey.  tlie  said  Charles  W.  Morse,  as  such  vice-president. 
and  the  said  Alfred  Id.  Curtis,  as  such  president,  as  aforesaid,  did  then 
and  there  cause  to  be  paid  to  and  upon  divers  ciiecks  and  orders  made  and 
drawn  on  the  said  association  by  the  said  Charles  W  .  Morse,  the  said  sum 
of  Two  hundred  and  ten  thousand  six  hundred  and  eighty-one  and  forty- 
seven  one-hundredths  dollars  (.$210.(>81.47 )  in  excess  of  all  sums  and 
amounts  wiiich  the  said  (  liailes  W.  .Morse  was  then  and  tliere  entitled  to 
draw  and  have  paid  out  of  the  moneys  and  funds  of  the  said  association; 
they,  the  said  C  liarles  W.  ^lorse  and  the  said  Alfred  H.  Curtis  then  and 
there  knowingly,  wickedly  and  fraudulently  devising  and  intending  that 
the  said  Charles  W.  Morse  should  ap]iroi)riate  and  convert  to  liis  own  use 
the  said  sum  of  Two  liundred  and  ten  thousand  six  hundred  and  eighty -one 
and  forty'-seven  one-hundredths  dollars  I  $210.()81.47  ) ,  although  as  they,. 
the  .said  Charles  W.  ilorse  and  tiie  said  Alfred  H.  Curtis  then  and  tliere 
well  knew  the  said  sum  of  Two  hundred  and  ten  thousand  six  hundred  and 
eighty-one  antl  forty-seven  one-hiindi-edtlis  dollars.  ($210. (iSl. 47 ) ,  so  paid 
as  aforesaid,  had  nut  been  deposited  and  was  not  tlien  on  deposit  witli  the 
said  association  by  the  said  Charles  \V,  Morse,  and  was  not  then  and  there 
due  and  owing  by  and  from  the  said  association  to  the  said  Charles  W. 
Morse,  and  the  repayment  thereof  to  the  said  association  was  not  then 
and  there  in  any  way  secured,  and  the  said  Charles  W.  Morse  had  no 
manner  of  right  and  title  to  the  same:   again.st   the  peace  and  dignity  of 
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the  United  States  and  contrary  to  the  form  of  the  statute  of  the  same  in 
such  case  made  and  provided. 
[Endorsed]  A  true  bill. 

James  Bkowx,  Foreman. 

HENRY  L.  STIMSON, 
Unied  States  Attorney. 

IX  THE   CIRCUIT  COURT  OF  THE  UNITED  STATES  OF  AMERICA, 

Fob  the  Southerx  District  of  New  York. 

Of   the   ;May   Term,    in   the  year   nineteen 
hinulrt'd  and  eight. 

COUNT  4A. 

Southern  District  of  New  York,  ss. : 

The  Grand  Jurors  for  the  United  States  of  America,  empaneled  and 
sworn  in  the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  and  inquiring  for  that  district,  upon  their  oath  present, 
that  before  and  during  the  tliree  years  last  past,  under  the  laws  of  the 
United  States,  all  hanking  associations  organized,  established  and  existing, 
and  in  oj)eration  and  doing  business,  under  and  by  virtue  of  the  laws  of 
the  I'nited  States  concerning  national  banks  have  been  subjected  to 
visitation,  and  their  books,  papers  and  records  to  examination  and 
scrutiny,  bj'  agents  appointed  in  acccordance  with  law  by  the  Comptroller 
of  the  Currencj'  of  the  United  States  to  examine  tlie  affairs  of  such  na- 
tional banking  associations  and  report  in  detail  to  him  the  condition  of 
the  same,  and  whether  any  improper  investment  or  uses  were  made  of  the 
moneys,  funds  and  credits  of  smh  national  banking  associations,  in  order 
tiiat  he  might  approve  or  disai»|)rove  of  the  management  of  the  affairs  of 
sucli  national  banking  associations  and  take  ai)propriate  action  in  tlie 
perl'urniance  of  his  duties  undei-  tiic  various  provisions  of  the  said  laws 
fn  that  Ijchalf  made;  that  under  such  laws  every  such  national  banking 
association,  upon  request  being  made  therefor  from  time  to  time  by  the 
said  Comptroller,  has  been  required  to  make  and  transmit  to  him  not 
less  than  live  reports  dining  each  year,  according  to  the  form  prescribed 
l)y  him,  whicli  reports  were  required  to  be  verilit'd  and  attested  in  acccord- 
ance with  law,  and  to  exliibit  in  detail  and  under  appropriate  heads,  the 
resources  and  liabilities  of  each  such  national  banking  association  at  the 
close  of  l)usiness  on  past  days  specified  by  the  said  Comptroller  in  making 
his  several  recpiest.s  for  the  same,  and  particularly  tlie  total  amounts 
of  mojiey  loaned  by  eacli  sucii  luitional  banking  association  res[)ectively 
upon  promissory  notes,  and  the  total  amounts  of  bonds,  securities,  etc., 
incliiding  corporate  stocks,  owned  by  sudi  natimial  banking  association; 
tliat  inasinnch  as  each  such  national  lianking  association  esta!)lishc(l  and 
doing  b\isiness  in  the  I'orougli  of  Manlialtan.  in  the  City  of  New  N'ork, 
has  done  such  a  great  volume  of  Imsinos  lliat  il  has  been  r('(|iiirccl  to  em- 
ploy numerous  clerks  and  bookkeepers  to  keep  the  iiooks  of  accounts  of  the 
same  and   tri;ikr   up   the  aforesaid   rcj)orts   for  veiification.   attestation   and 
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transmittal  to  tlie  said  C'oiiiplroUor,  llio  work  of  koopinp;  siicli  books  and 
niakin*;  suoli  reports  lias  boon  to  a  I'l'itaiii  I'slciit  nii'cssiuily  Micrliniiii'al, 
and  tMJtrics  onco  made  in  smdi  books  have  in  due  course  of  business  ap- 
peared  in  i>r  been  tiie  basis  of  otlier  entries  wliicli  appeared  in  and  have 
neeessarily  alVeited  the  said  reports  so  made  by  tlie  said  a,miits  lo  (be  said 
Comptroller,  as  well  as  tbose  made  liy  tbc  said  national  lianking  associa- 
tion to  tlie  said  Comptroller,  and  those  made  as  hereinafter  set  forth  by 
the  Comptroller  to  Coiiirress,  witliout  sucli  clerks  or  bookkeepers  necessar- 
ily liavinij  any  knowledge  of  the  truth  or  falsity  of  such  entries  or  of  tiie 
true  eireunistances  underlying  tlie  making  of  the  same,  or  pertaining  to 
the  transactions  upon  which  they  were  respectively  based;  tliat  in  so 
examining  the  alluirs  of  any  such  national  banking  association  in  the 
said  borough,  the  said  agents  so  appointed  by  the  said  Comptroller  for 
that  purpose  have  been  compelled,  by  reason  of  the  great  volume  of  busi- 
ness transacted  by  sucli  national  hanking  associations,  to  acccept  the  said 
hooks  and  tiie  entries  so  made  in  tlie  same  as  true,  when  the  same  a])peared 
to  be  consistent  and  regular,  and  especially  when  entries  showing  loans 
were  accompanied  by  entries,  records  or  share-certificates  showing  the 
possession  by  the  said  national  banking  association  of  apparent  col- 
lateral security  for  sucli  loans, — it  having  been  impracticable  for  such 
agents  to  inquire  into  tlie  circumstances  underlying  the  making  of  each 
such  entry  or  pertaining  to  the  transactions  ui)on  which  they  were  based; 
and  that  the  said  Comptroller  by  law  has  been  required  to  make  an 
annual  report  to  the  Congress  of  the  United  States,  at  the  commence- 
ment of  its  session,  exhibiting,  amongst  other  things,  a  summary  of  the 
state  and  condition  of  everj'  such  national  banking  association  from  which 
such  reports  have  been  received  by  him  during  the  year  preceding  the 
making  of  each  such  report;  which  said  reports  to  Congress  have  neces- 
sarily been  compiled  from  and  based  upon  the  reports  so  made  to  the  said 
Comptroller  by  the  said  agents  and  by  the  said  national  banking  asso- 
ciations, and  have  been  and  are  of  great  importance  and  indispensable  as 
aids  to  the  performance  by  the  Government  of  the  United  States,  through 
the  said  national  banking  associations,  of  its  oflifial  functions  pertaining  to 
the  borrowing  of  money  on  the  credit  o  fthe  United  States,  to  the  obtaining 
of  money,  through  taxes,  duties,  imposts,  and  excises,  for  its  use,  and  to 
the  providing  of  agencies  for  its  fiscal  operations  and  a  stable  and  uni- 
form currency  for  the  use  of  its  people. 

And  so  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  say, 
that  the  said  agents  appointed  to  examine  the  affairs  of  the  said  national 
banking  associations  in  the  said  borough  have,  in  manner  and  form  afore- 
said, been  charged  with  the  execution  of  a  governmental  duty  in  ascertain- 
ing the  true  state  and  condition  of  the  affairs  of  such  national  banking 
associations,  and  reporting  the  same  to  the  said  Comptroller;  and  the 
said  Comptroller  lias  been  charged  with  the  execution  of  a  governmental 
duty  in  receiving  and  considering  such  reports  from  the  said  agents  and 
associations  and  approving  or  disapproving  of  the  management  of  the 
affairs  of  such  national  banking  associations,  as  shown  by  such  reports, 
and  acting  as  required  by  law  in  either  rcasc,  and  also  in  reporting  to  the 
Congress  a  summary  of  the  state  and  condition  of  such  national  banking 
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associations  as  they  appear  from  siicli  reports;  and  the  United  has  had 
important  fiscal  and  other  governmental  functions  to  perform  in  the  prem- 
ises. 

And  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  Charles  \V.  Morse,  and  Alfred  H.  Curtis,  each  late  of  the 
said  Borough  of  Manhattan,  in  the  said  City  of  Xew  York,  and  in  the 
said  Southern  District  of  Xew  York,  at  all  times  from  the  twenty-eighth 
day  of  March,  in  the  year  nineteen  hundred  and  five,  to  the  twenty-lirst 
day  of  October,  in  the  year  nineteen  hundred  and  seven,  at  and  within  the 
said  borough,  city  and  district,  were  directors  and  were  officers,  to  wit, 
vice-president  and  president  respectively,  of  The  National  Bank  of  North 
America  in  New  York,  which  then  and  there  was  a  national  banking 
association  theretofore  organized  and  established,  and  then  and  there  exist- 
ing and  in  operation  and  doing  business,  under  and  by  virtue  of  the  laws 
of  the  United  States  concerning  national  banks:  that  the  said  Charles  W. 
Morse  and  the  said  Alfred  H.  Curtis,  so  being  such  officers  of  the  said 
national  banking  association,  and  well  knowing  all  the  premises  afore- 
said,  and  intending  to  take  advantage  of  the  same,  unlawfully  did,  on  the 
eleventh  day  of  January,  in  the  year  nineteen  hundred  and  six,  at  and 
within  the  borough,  city  and  district  aforesaid,  conspire,  combine,  con- 
federate and  agree  together,  and  with  divers  other  persons  to  the  said 
Grand  Jurors  unknown,  to  commit  an  oftense  against  the  United  States, 
that  is  to  say,  the  offense  of  knowingly  making  a  false  entrj'  in  a  certain 
book  of  the  said  national  banking  association  with  intent  to  injure  and 
defraud  the  said  national  banking  association  and  to  deceive  the  agents 
who  should  be  appointed  by  the  Comptroller  of  the  Currency  of  the  said 
Unit<'d  States  to  examine  the  affairs  of  the  same. 

And  the  Grand  Jurors  aforesaid,  upon  tlieir  oath  aforesaftl,  do  furtjier 
present,  that  the  unlawful  conspiracy,  combination,  confederation  and 
agreement  in  this  count  of  this  indictment  mentioned  was  so  entered  into 
by  the  said  Cluirles  W.  Morse  and  the  said  Alfred  H.  Curtis  and  the  other 
conspirators  aforesaid  under  the  circumstances  and  conditions  in  this 
count  next  set  forth,  and  the  said  false  entry  was  so  to  be  made  by  tiiem, 
with  the  intent  and  knowledge  last  aforesaid,  in  a  book  of  the  said 
national  banking  association,  for  purposes,  under  circumstances,  and  in 
tiie  manner  and  liy  the  means,  now  here  descri4jed,  that  is  to  say: 

By  reason  of  the  said  Charles  W.  Morse  and  the  said  Alfred  H.  Curtis 
being,  as  such  directors  and  as  such  vice-president  and  president  respec- 
tively, actively  engaged  in  the  management  of  the  business  and  alVairs  of 
the  said  national  banking  association  and  possessed  of  a  power  of  con- 
trol, direction  and  management  over  the  moneys,  funds  and  credits  of  the 
same,  and  over  the  otlier  oflicers,  clerks- and  employees  of  the  same,  they 
were  to  make  use  of  tlie  moneys,  funds  and  credits  of  the  said  national 
banking  association  in  the  j)ur(liase  of  and  dealing  in,  on  bdialf  of  the 
said  national  banking  association,  of  a  large  numlier,  to  wit,  two  tlious- 
and,  of  tlie  shares  of  the  cajiitnl  stock  of  the  .Knierican  Ice  Securities  Com- 
pany (a  corjjoiation  tbcictofon'  organi/ed  and  tiien  existing  under  and  by 
virtue  of  tlie  laws  of  the  State  of  New  .lir.sey).  and  in  investing  such 
nionevs,   fuiiiN  am!   creilits   in  tliosc  sluiies  on   speculation,   notwithstanding 
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as  tlu'v  tlu'  suit!  t'liarlos  \\  .  Miirs(>  ami  tlic  said  Alfred  TI.  riniis  and  waid 
other  i-onsjiirators  Cicn  and  tluTc  «(>11  knew,  tlio  said  iialimial  banking 
association  then  and  tlu'io  was  nol  liy  law  allowed  to  iniriliasc,  or  invest 
its  nionovs,  funds  or  iTodits  in  such  i'or|ioi-att'  stocks  tdr  the  purpose  of 
spoenlation  therein  or  to  deal  in  sueh  stm'ks,  and  such  pureliasc  and 
investini-nt  would  not  he  approved  hy  tiie  said  ('oin]i(roller,  and  would 
ho  an  unlawful  and  iinprojier  use  of  such  luoneys.  funds  and  credits, 
ninl  one  ealculatetl  to  injure  the  husinoss  and  credit  of  the  said  luitional 
hanking  association  and  impair  its  eajHtal :  and  thereupon  were  to  pro- 
provided. 

False   Entry. 

Reiwrt,    March    2S,    I'lOT. 

Kniekerhocker     Loun     Tiansaction. 

COUNT  12C. 

And  the  Grand  Jurors  aforesaid,  on  their  oath  aforesaid,  do  furtlier 
present,  that  the  staid  Charles  W.  Morse  and  the  said  Alfred  H.  Curtis, 
hefore  and  on  the  twenty-second  day  of  March,  in  the  year  nineteen  hun- 
dred and  seven,  and  thencefortli  until  and  on  the  twenty-eighth  day  of 
March,  in  the  same  year,  at  and  within  the  said  JJorough  or  Manhattan. 
City  of  New  York  and  Southern  District  of  New  York,  wen-  directors 
and  were  otlicers,  to  wit.  tlie  said  Charles  \V.  Morse  was  vice-president  and 
the  said  Alfred  H.  Curtis  was  president,  of  The  National  Bank  of  North 
America  in  New  York,  whicli  then  and  there  was  a  national  hanking  asso- 
ciation theretofore  organized  and  established  and  then  and  there  existing 
and  in  operation  and  doing  business  unch'r  and  by  virtue  of  the  laws  of 
the  United  States  concerning  national  banks,  and  that  the  said  national 
baking  association  on  the  said  twenty-eightli  day  of  March,  in  the  year 
nineteen  hundred  and  seven,  did  there  make  and  transmit  to  the  then 
Comptroller  of  the  Currency  of  the  United  States  a  certain  report  of  the 
condition  of  the  said  national  banking  association  at  tlie  close  of  business 
on  the  twenty-second  day  of  March,  in  the  year  nineteen  liundred  and 
seven,  according  to  a  certain  form  theretofore  pn-scribed  by  the  said 
Comptroller  of  the  Currency  of  the  United  States  for  the  time  being,  the 
same  being  a  report  which  it  was  then  and  there,  to  wit,  on  the  said 
twenty-eighth  day  of  ^larch,  in  the  year  nineteen  hundred  and  seven,  by 
law  the  duty  of  the  said  national  banking  association  to  make  and  trans- 
mit to  the  said  Comptroller  of  the  Currency,  to  wit,  one  of  the  five  reports 
before  that  time,  and  then  required  by  law  to  be  made  each  year  by  every 
such  national  banking  association,  and  which  said  report  ^^•as  then  anil 
there  verified  by  the  oath  of  the  cashier  of  the  said  national  banking 
association  and  attested  by  the  signatures  of  tliree  of  tiie  then  directors 
thereof. 

And  the  Grand  .Turors  aforesaid,  upon  tiieir  oath  aforesaid,  do  fur- 
ther present,  that  the  said  Charles  W.  Morse  and  the  said  Alfred  TI. 
Curtis,  so  being  directors  and  so  being  also  vice-j)resident  and  president, 
respectively,  of  the  said  national  banking  association  on  the  twenty- 
eighth    day    of    March,    in    the    year    ninetceti    liundred    and    seven    within 
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the    Borough,    City    and    District    aforesaid,    unlawfully,    knowingly    and 
fraudulently  did  wiliully  make  a  certain  false  entry  in  said  report  afore- 
said, that  is  to  say,  a  false  entry  to  the  effect  that  at  the  close  of  business 
on  the  said  twenty-second  day  of  Marcli  in  the  year  nineteen  hundred  and 
seven  the  amount  of  "Liabilities  other  than  those  above  stated"  was  "None," 
whereas  in  truth,  as  they,  the  said  Charles  W.  Morse  and  the  said  Alfred 
H.  Curtis,  at  the  time  of  so  making  the  said  false  entry,  well  knew,  by  rea- 
son of  the  fact  tliat  the  said  national  banking  association  was  at  tlie  close 
of  business  on  tiie  said  twenty-second  day  of  Marcli,  in  the  year  nineteen 
hundred  and  seven,  liable  for  the  payment  of  a  certain  loan,  in  the  amount 
of  Two  hundred  thousand  dollars    ($200,000),  made  to  the  said   national 
banking  association,  on  the  fifteenth  day  of  February,  in  the  year  nineteen 
hundred  and  seven,  by  the  Knickerbocker  Trust  Company    (a  corporation 
then  and  there  organized  and  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  New  York),  the  amount  of  "Liabilities  other  than  tliose  above 
stated"    was    Two    hundred    thousand    dollars    ($200,000)  ;    they,    the    said 
Charles  W.  Morse  and  the  said  Alfred  II.  Curtis,  then  and  there,  to  wit, 
at  the  time  and  ])lace  of  so  making  said  false  entry  in  tlie  said  report  as 
aforesaid,  thereby  intending  to  injure  and  defraud  the  said  national  banking 
association  and  one  Charles  A.  Briggs,  one  Emma  Brokaw,  one  Frances  C. 
Brown,   one  diaries  C.   Burke,  one   Louise  T.   IMiner  and  one  Cornelia  M. 
Mead,   and   divers   other   persons    (too  numerous  to  be  here  named),   then 
shareliolders  thereof,  and  to  deceive  tlie  otiier  officers  of  tlie  said  national 
banking  association,  and  to  deceive  any  agent  appointed  by  the  Comptroller 
of  the  Currency  to  examine  the  affairs  of  the  said  national  banking  asso- 
ciation, again.st  the  peace  and  dignity  of  the  United  States  and  contrary  to 
the  form  of  tlie  statute  of  the  same  in  such  case  made  and  i)rovided.     And 
that  the  saidv  national  banking  assoc-iation  on  the  said  twenty-third  day  of 
May,  in  the  year  nineteen  hundred  and  seven,  did  there  make  and  transmit 
to  the  then  Comptroller  of  the  Currency  of  the  United  States  a  certain  re- 
port   fothe  condition  of  the  said  national  banking  association  at  the  close 
of  business  on  the  twentieth  day  of  May,  in  tiie  year  nineteen  hundred  and 
seven,  according  to  a  certain  form  theretofore  prcscrilied  by  the  Comptroller 
of  the  Currency  of  the  United  States  for  tlie  time  being,  tlie  same  being  a 
eport  which  it  was  there  and  then,  to  wit.  on  the  said  twenty-third  of  .May, 
in  the  year  nineteen  hundred  and  seven,  by  law  the  duty  of  the  saiil  national 
banking  association  to  make  and  transmit  to  tlie  said  Comjitrolh-r  of  the 
Currency,   to    wit.   one  of   tlie    live   reports   before   that   time   and    Uwn    re- 
quired by  law  to  be  made  each  year  by  every  such  national  banking  associa- 
tion, and  which  said  report  was  then  and  there  verified  by  the  oatli  of  the 
cashier  of  the  said  national   banking  association   and  attested   by  tlie  sig- 
natures of  tliriH'  of  the  then   directors   tliereof. 

And  the  (Jrand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  tiie  said  Cliarles  \V.  Morse  and  the  said  Alfred  II.  Curtis  so 
being  directors  and  so  being  also  such  vice-president  and  president,  respec- 
tively, of  the  said  national  banking  association  on  the  said  twenty-third  day 
of  May.  in  the  year  nineteen  hundred  and  seven,  within  the  Bnrougli,  City 
and-  District  aforesaid,  unlawfully,  knowingly  and  fraudulently  did  wilfully 
make  a  certain  false  entry  in  said  rejmrt  aforesaid,  that  is  to  say,  a  false 
Fed.   I'nic.  Vol.   m.— 177. 
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entry  t»>  tlio  ellVi-t  tluvt  at  tin-  I'los.-  of  Imsiiu'^s  on  tlu-  said  IwcnUoth  day  of 
May.  in  tlu-  yoar  iiiiiolon  Imiulroa  ami  sovoii,  tho  ainoiint  of  -lUin.ls,  Sooiir- 
itit's.  oto.,  im-ludinj;  pioiiiiuiu  on  saim-  isoe  si'lu'diilf) "  was  Ki<;hL  liuiidrod 
and  tliirty-niiio  tliousand,  oij^ht  lunidrod  and  ninety  dollars  and  lifty  coats 

t ?;8;j«».S!)S.:.0  > .  wluTias  in  truth,  as  they,  the  said  Charles  W.  iMorse  and 
the  said  Alfred  11.  (.  iirtis  at  the  time  of  so  making  tlio  said  false  entry 
well  knew,  by  reason  of  the  fart  that  the  said  national  banking  association 
was  at  the  close  of  business  on  tlie  said  twentieth  day  of  May,  in  tlic  year 
ninetwn  hundred  and  seven,  the  owner  of  eight  thousand  shares  of  tlic 
capital  stock  of  the  New  York  &  Cuba  Mail  Steamship  Company  (a  corpo- 
ration theretofore  organized  and  th<n  existing  under  and  by  virture  of  the 
laws  of  the  State  of  Maine),  antl  that  the  value  of  said  shares,  amounting 
to  Two  hundred  thousand  dollars  was  not  imduded  in  said  entry,  nor  were 
the  said  shares  of  stock  set  forth  in  the  schedule  referred  to  in  said  entry, 
the  amount  of  'Bonds,  Securities,  etc.,  including  premium  on  same  (see 
schedule)"  was  a  dilVerent  and  much  greater  sum  of  money,  to  wit.  One 
Million,  thirty-nine  thousand,  eight  hundred  and  ninety-eigljt  dollars  and 
fifty  cents  ($J  .039.898.50)  ;  they,  the  said  Charles  W.  Morse  and  tlie  said 
Alfred  II.  Curtis,  then  and  there,  to  wit,  at  the  time  and  place  of  so  making 
said  false  entry  in  the  said  report  as  aforesaid,  thereby  intending  to  injure 
and  defraud  the  said  luitional  banking  association  and  one  Charles  A. 
Briggs,  one  Emma  Brokaw,  one  Frances  C.  Brown,  one  Charles  C.  Burke, 
one  Louise  T.  Miner,  and  one  Cornelia  IM.Mead,  and  divers  other  persons 

(too  numerous  to  be  here  named)  then  shareliolders  thereof,  and  to  depeace 
and  dignity  of  the  United  States  and  contrary  to  the  form  of  the  statute 
of  the  same  in.  such  case  made  and  provided. 

Misapplication,   $102,920. 
December  8,  1905. 
Whiting   Transaction. 

COUNT  30. 

And  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  Charles  W.  Morse  and  the  said  Alfred  H.  Curtis, 
on  the  eighth  day  of  December,  in  the  year  nineteen  hundred  and  five,  at 
and  within  the  said  Borough  of  Manhattan,  City  New  York,  and  Southern 
District  of  New  Y'ork,  were  directors  and  were  officers,  to  wit,  the  said 
Charles  \V.  Morse  was  vice-president  and  the  said  Alfred  H.  Curtis  was 
president,  of  The  National  Bank  of  North  America  in  New  Y'ork,  which 
then  and  there  was  a  national  })anking  association  theretofore  organized 
and  established,  and  tlien  and  there  existing  and  in  operation  and  doing 
business  under  and  by  virtue  of  the  laws  of  tlie  United  States  concerning 
national  banks,  and  that  the  said  Charles  W.  Morse  and  tlie  said  Alfred  H. 
Curtis,  so  being  such  directors  and  officers,  respectively,  of  the  said  national 
banking  association,  then  and  there  unlawfully,  knowingly  and  fraudu- 
lently and  witli  intent  to  injure  and  defraud  the  said  national  banking 
as.soeiation,  did  wilfully  misapply  certain  of  the  moneys,  funds  and  credits 
of  the  said  national  banking  association  then  and  there  being  to  the  amount 
and   value  of  One   hundred   and   two   thousand,   nine   hundred   and   twenty 
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dollars    ($102,920),    (a  more  particular  description  of  which  said  moneys, 
funds   and   credits    is   to   the   Grand   Jurors   unknown   and   therefore   can- 
not  liere  be   set  forth),   by  unlawfully,  knowingly,   wilfully,   fraudulently 
and  without  tlie  knowledge  or  consent  of  the  said  national  banking  as- 
sociation, and  not  for  any  use,  benefit  or  advantage  of  the  said  national 
banking    association,    converting    and    applying    the    said    moneys,    funds 
and   credits   to   the   use,   benefit   and   advantage   of   tlie   said    Charles   W. 
Morse,  which  said  conversion   and  application  of  the  said  moneys,  funds 
and    credits   was   then    and   there   accomplished   by    the    said    Charles   W. 
Morse  and   the  said   Alfred   H.   Curtis   in  the  manner   following,   that   is 
to   say:    By   virtue    of   the   power    of   control,    direction    and    management 
which  the  said  Charles  W.  Morse  and  the  said  Alfred  H.  Curtis,  as  such 
directors   and  ofiicers.   respectively,   of  the   said  national   banking  associa- 
tion,  as  aforesaid,  then   and  there  possessed  over  the  moneys,  funds  and 
credits  of  the  same,  the  said  Charles  W.  Morse  ajid  the   said  Alfred  H. 
Curtis  at  the  time  and  place  in  this  count  of  this   indictment  aforesaid, 
with    the    intent   aforesaid,    and    as    aforesaid,    without    the   knowledge   or 
consent  of  the   said   national   banking   association,  uHlavvfully,   knowingly 
and  fraudulently  did  wilfully  apply  the  sum  of  One  hundred  and  thirty- 
five    tiiousand,     four    hundred    and    twenty    dollars     ($135,420)      of    the 
moneys,    funds   and   credits   of   the   said   national    banking   association   to 
the  purchase   from   the  said   Cliarles  W.   Morse  and  other   persons  to  the 
Grand  Jurors  unknown,  for  the  said  national  banking  association  of  four 
thousand  shares  of  the  capital  stock  of  American  Ice  Securities  Company 
(a  corporation  theretofore  organized  and  then  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  New  Jersey),  said  sliaros  of  stock  being  of  tlie 
par  value  of  One  hundred  dollars  each,  wlien.  as  tlioy.  tlie  said  Charles  W. 
Morse  and  the  said  Alfred  H.  Curtis,  then  and  ther  well  knew  the  ])nce 
at  which  the  said  shares  of  stock  were  purchased,  as  aforesaid,  was  wholly 
arbitrary  and  artificial,  and  did  not  represent  tlie  real  value  of  such  shares, 
but,    on    the    contrary,    was    an    inflated    price    fixed    by    the    contrivances, 
manipulations  and  operations  of  the  said  Charles  W.  Morse  upon  the  stock 
market  for  his  own   personal  benefit,  and   the  said  sliares  were  really  to- 
gether worth  much  less  than  the  sum  applied  to  the  purchase  thereof,  to 
wit,  only  the  sum  of  Thirty-two  thousand  five  hundred  dollars    ($.'?2.r)00) . 
whereby  the  said  sum  of  One  hundred  and  two  thousand  nine  hundred  and 
twenty   dollars    ($102,920)    then    and    there   was    wliolly    lost   to   the    said 
national  banking  assofXation,  and   its  moneys,  funds  and  credits  were  and 
are  (lepleted  in  that  amount;   against  tlie  peace  and  dignity  of  the  United 
States,  and  contrary  to  the  form  of  the  statute  of  the  same  in  such  case 
made  and  provided. 

Misapplication,  $100,000. 
April  9.  1000. 
Whiting  Transaction. 

COTTNT  .^4^. 

And  the  Grand  Jurors  aforesaid.   n|)oii   their  oath   Mfurcsaiil.  do  further 
present,   that   flic   sahl    Charles   W.   Morse  and    tlie  said    .Mfre.l    IT.   Curtis, 
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Oil  the  nintli  »lay  of  Aiuil.  in  tlir  \«at  niiu'trcii  ImiidnHl  luul  six.  at  and 
.vitliiu  tlio  said  lioroujili  ol  .Manhattan,  i  ity  of  \f\\  \\>vk.  anil  Soullicrii 
Distrii't  of  Now  York,  wviv  din'i-tms  ami  were  nirn-ors,  to  wit.  the  -said 
I'liarli's  \V.  Mor.M'  was  viiv-ini'sidciit  ami  tho  said  Alfred  II.  c  iirtis  waa 
prisidt'iit,  of  I'lio  National  Uaiik  i)f  Nurtli  Aiuciiia  in  New  \ovk.  w  liicli  thou 
and  tlu-ro  was  a  national  liankinjt  association  t lu  rctoforc  or^ani/.cil  and 
I'stablislu'd  and  tlicn  and  tluMV  t'.\istin<f  and  in  operation  and  doin;;  hiisinesb 
mult'l-  and  l«y  virtne  of  tlie  laws  of  tlie  I'nited  States  eoneernin;^  national 
banks:  and  that  the  said  Charles  W  .  .Morse  and  the  said  .Mfred  II.  (  urtis, 
so  hoiiig  siudi  direetors  ami  ollieers  of  the  said  national  liankini;  assoeiation, 
tluMi  and  there  unlawfnilv.  knowini^  and  fraudnlent ly  and  with  intent  to 
injure  and  defraud  the  saiil  national  liankinjf  assoeiation,  did  wilfully  mis- 
apply certain  of  tlic  inonoys.  funds  and  credits  of  the  said  national  linking 
association  then  and  there  being  to  the  amount  and  value  of  One  hundred 
and  six  fhi>usand  dollars  ($10li.0()l))  la  more  particular  description  of 
which  saiil  numeys.  funds  and  credits  is  to  the  (Jrand  .Jurors  unkiu)wn  and 
therefore  cannot  be  here  set  forth)  by  unlawfully  willfully  and  frauduh-nt- 
ly  and  without  the  knowledge  or  consent  of  the  said  national  banking  asso- 
ciation. aiHit:not  for  any  use.  bcnelit  or  advantage  of  the  said  national  bank- 
ing association,  converting  and  applying  the  said  moneys,  funds  and  credits 
to  the  use,  benefit  and  advantage  of  the  said  Charles  W.  Morse  in  the  man- 
ner and  by  tho  jueans  following,  that  is  to  say:  By  virtue  of  tho  power  of 
control,  direction  and  management  which  tho  said  Charles  W.  IMorsc  and 
the  said  Alfred  11.  Curtis,  as  such  directors  and  oOicers,  respectively,  of  the 
said  national  banking  association,  then  and  there  possessed  over  the 
moneys,  fumls  ami  credits  of  the  same,  they,  tho  said  Charles  W.  Morse  and 
the  said  Alfred  II.  Curtis,  did  then  and  there  cause  to  be  credited  upon  the 
books  of  the  said  banking  association,  to  tho  said  Charles  W.  Morse,  the 
said  sum  of  One  hundred  and  si.x:  thousand  dollars  ($106,000),  the  said 
Charles  W.  Morse  not  being  entitled  to  be  then  and  there  credited  upon  the 
said  books  with  tho  said  sum  or  any  part  thereof,  as  they,  the  said  Charles 
W.  Morse  and  tho  said  Alfred  H.  Curtis,  then  and  there  well  knew,  and  did 
thereby  falsely  and  fraudulently  ropresout  to  the  Board  of  Directors,  tlie 
other  officers,  the  clerks  and  the  tellers  of  the  said  national  banking  asso- 
ciation that  the  said  Charles  W.  Morse  was  entitled  to  draw  and  have  paid 
out  the  moneys,  funds  aiul  credits  of  tho  said  national  baid<ing  association 
the  said  sum  of  One  hundred  and  six  tlnjusand  dollars  ($10(kOOO),  ami  did 
thereby  place  at  the  disposal  and  subject  to  the  order  of  tho  said  nationaal 
W.  :Morse  certain  of  the  moneys,  funds  and  credits  of  the  said  national 
lianking  association,  to  wit,  the  said  sum  of  One  hundred  and  six  thousand 
dollars  ($100,000).  they,  tlio  said  Charles  W.  Morse  and  tho  said  Alfred  H. 
Curtis,  then  and  there  unlawfully,  k-nowingly  and  fraudulently  devising 
and  intending  that  the  sai<l  (  harles  W.  .Morse  should  be  enabled  to  diaw 
and  have  paid  out  of  the  moneys,  funds  and  credits  of  the  said  natiomil 
banking  association  and  should  draw  and  have  paid  out  of  the  said  moiu-ys, 
funds  and  credits,  and  should  aijpropriate  and  convert  to  his  own  use, 
without  right  and  without  being  .justly  entitled  thereto,  the  said  sum  of 
One  hundred  and  six  thousand  dollars  ($100,000):  and  that  thereafter,  to 
wit.  at  the  time  and  place  in  this  count  of  this  indictment  aforesaid,  the 
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cheeks  of  the  said  Charles  W.  Morse  drawn  upon  the  said  national  bankins 
association  for  the  said  sum  of  One  liundred  and  six  thousand  dollars 
($106,000).  being  then  and  there  presented  to  the  said  national  banking 
association  for  payment,  were  by  reason  of  the  credit  so  made  upon  tiie 
books  of  the  said  national  banking  association  as  aforesaid  and  Ijy  the 
order  and  authority  of  the  said  Charles  W.  Morse  and  the  said  Alfred  H. 
Curtis,  as  expressed  in  the  said  credit  and  in  pursuance  of  the  intent  as 
aforesaid  of  tlie  said  Charles  W.  Morse  and  the  said  Alfred  H.  Curtis  then 
and  there  drawn  and  paid  out  of  the  moneys,  funds  and  credits  of  the  said 
national  banking  association  and  appropriated  to  the  use  of  the  said 
Charles  W.  Morse,  although  as  they,  the  said  Charles  W.  ^lorse  and  the 
said  Alfred  H.  Curtis,  tlion  and  tliere  well  knew  the  said  sum  of  One  hun- 
dred and  six  thousand  dollars  ($10(5,000)  so  drawn  out,  paid  and  appropri- 
ated had  not  been  deposited  with  the  said  national  banking  association  bj' 
the  said  Charles  W.  3Iorse,  and  was  not  then  and  there  due  and  owing  by 
and  from  the  said  national  banking  association  to  the  said  Charles  W. 
Morse,  and  the  repayment  theerof  to  the  said  luitional  banking  associa- 
tion was  not  then  and  there  in  any  way  secured  and  the  said  Charles  W. 
Morse  had  no  manner  of  riglit  and  title  to  the  same;  against  the  peace  and 
dignitj-  of  the  United  States  and  contrary  to  the  form  of  the  statute  of  the 
same  in  such  case  made  and  provided. 

k 
I 

COUNT  38B. 

And  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  furtlier 
present,  that  the  said  Charles  W.  Morse  and  the  said  Alfred  H.  Curtis,  on 
the  eighteenth  day  of  April,  in  the  year  nineteen  hundred  and  seven,  at 
and  within  the  said  Borough  of  Maniiattan,  City  of  New  York,  and  Soutli- 
ern  District  of  New  York,  were  directors  and  were  officers,  to  wit;  the  said 
Cliarles  W.  Morse  was  vico-president  and  the  said  Alfred  H.  Curtis  was 
president,  of  The  National  Bank  of  North  America  in  New  York,  which  then 
and  there  was  a  national  banking  association  theretofore  organized  and 
established  and  tiien  and  there  existing  and  in  operation  and  doing  business 
under  and  by  virtue  of  the  laws  of  the  United  States  concerning  natioiuil 
banks;  and  that  tiie  said  Cliarles  \V.  Morse  and  tlie  said  Alfred  11.  Cuitis, 
so  being  such  directors  and  officers  of  the  .said  national  banking  association, 
then  and  there  vinlawfully.  knowingly  and  fraudulently  and  witli  intent 
to  injure  and  defraud  the  said  national  banking  association,  did  wilfully 
misa|)i>ly  certain  of  the  moneys,  funds  and  crt'dits  of  the  said  national  bank- 
ing association  tiu-n  jind  there  being  to  tiic  amount  and  value  of  One  hun- 
dred and  sixt>'  thousand  dollars  ($1(iO.00O).  (a  more  partic>ilar  description 
of  which  said  moneys,  funds  and  credits  is  to  the  Crand  .Turors  unknown 
and  therefore  cannot  here  be  set  forth)  by  unlawfully,  wilfully  and  fraudu- 
lently and  without  the  knowledge  or  consent  (it  the  said  luitional  banking 
association,  and  not  for  any  use.  benefit  or  advantage  of  the  said  national 
lianking  association,  converting  and  a|)plying  the  said  inoni-ys.  funds  and 
credits  to  the  use.  li<  iidit  and  advantage  of  the  said  Charles  \\ .  Morse  in  tiie 
menner  and  liy  the  means  following,  that  is  to  say:  I'y  virtiii'  nf  tlie  power 
of  control,  direction  and  management  which  the  said  Charles  W,  Morse  and 
the  said    -Alfred    II.   Curtis,  us  such   directors  and  officers,   respectively,  of 
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llio  srtiil  national  bnnkin.L!;  nssoi-iiilioii,  tlu-ii  ;tnil  there  possessed  over  the 
luoiipvs,  imuls  anil  eitvlits  of  tlio  same,  tliey.  tlic  said  Cliarlos  W.  Morse 
and  the  said  Alfred  11.  Curtis,  did  tlieii  and  there  eause  to  be  credited 
npon  the  hooks  of  the  said  national  l)anUin_L!;  assoeiation,  to  the  said 
(.'harles  W.  Morse  the  said  sum  of  One  iiundred  and  sixty  tliousand  dolhlrs 
($1(50.000),  the  said  t'harles  W.  Morse  not  being  entitled  to  be  tiuii  and 
there  crcdittnl  upon  the  said  books  with  the  said  sum  or  any  part  thereof, 
as  thoy.  the  said  t'harles  W.  Morse  and  the  said  Alfred  11.  Curtis,  then  and 
tliere  well  knew  and  did  thereby  falsely  and  fraudulently  represent  to  the 
Hoaril  of  Directors,  llie  otluT  ollicers.  (he  clerks  and  the  tellers  of  tlie 
said  national  banking  assrociation  that  the  said  Charles  W.  Morse  was  en- 
titUnl  to  draw  and  have  jtaid  out  of  the  moneys,  funds  and  credits  of  the 
said  national  banking  assoeiation  the  sum  of  One  hundred  and  sixty  thou- 
sand dollars  ($1(50.000).  and  did  tliereby  jtlace  at  the  disposal  and  subject 
to  the  order  of  the  said  Charles  W.  Morse  certain  if  the  moneys,  funds  and 
credits  of  the  said  national  banking  association,  to  wit,  the  said  sum  of 
One  hundred  and  si.xty  thousand  dollars  ($160,000),  they,  the  said  Charles 
W.  Morse  and  the  said  Alfred  H.  Curtis,  then  and  there  unlawfully,  know- 
ingly and  fraudulently  devising  and  intending  that  the  said  Clliarles  \V. 
Morse  should  be  enabled  to  draw  and  liave  paid  out  of  the  moneys,  funds 
and  credits  of  the  said  national  banking  association  and  should  draw  and 
have  paid  out  of  the  said  moneys,  funds  and  credits,  and  should  appropri- 
ate and  convert  to  his  own  use,  without  right  and  without  being  justly 
entitled  thereto,  the  said  sum  of  One  hundred  and  sixty  thousand  dollars 
($160,000)  ;  and  that  thereafter,  to  wit.  at  the  time  and  place  in  this 
count  of  this  indictment  aforesaid,  the  checks  of  the  said  Charles  W.  Morse 
drawn  upon  the  said  national  banking  association  for  the  said  sum  of  One 
hundred  and  sixty  thousand  dollars  ($160,000),  being  then  and  there  pre- 
sented to  the  said  national  banking  association  for  payment,  were  by  rea- 
son of  the  credit  so  made  upon  the  books  of  the  said  national  banking 
association  as  aforesaid  and  by  the  order  and  authority  of  the  said  Charles 
W.  Morse  and  the  said  Alfred  H.  Curtis,  as  expressed  in  the  said  credit  and 
in  pursuance  of  the  intent  as  aforesaid  of  the  said  Charles  W.  Morse  and 
the  said  Alfred  H.  Curtis  then  and  there  drawn  and  paid  out  of  the  moneys, 
funds  and  credits  of  the  said  national  banking  association  and  appropriated 
to  the  use  of  the  said  Charles  W.  Morse,  although  as  they,  the  said  Charles 
W.  ;Morse  and  the  said  Alfred  H.  Curtis  then  and  there  well  knew  the  said 
sum  of  One  hundred  and  sixty  thousand  dollars  ($160,000)  so  drawn  out, 
paid  and  appropriated  had  not  been  deposited  with  the  said  national  bank- 
ing association  to  the  said  Charles  W.  Morse  and  was  not  then  and  there 
due  and  owing  by  and  from  the  said  national  banking  association  to  the 
said  Charles  \V.  Morse,  and  the  repayment  thereof  to  the  said  national 
banking  assoeiation  was  not  then  and  there  in  any  way  secured  and  the 
said  Charles  W.  Morse  had  no  manner  of  right  and  title  to  the  same; 
against  the  peace  and  dignity  of  the  United  States  and  contrary  to  the  form 
of  the  statute  of  the  same  in  such  case  made  and  provided. 
[Endorsed]   A  true  Idll. 

James  Bro\v>\  Foreman. 

HENRY  L.  STIMSON, 

U.  S.  Attorney. 
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FORM     XXXTTI.— PETITION  FOR    REMOVAL    OF    CRIMINAL    CASE 
FROM   STATE   COURT   UNDER   SECTION   643,   UNITED 
STATES  REVISED  STATUTES. 

[From   Roe's   Criminal   Procedure   in  United  States   Courts.] 

The   People  ] 

vs.  L  Indictment  for  murder. 


-.1 


To  tlie  District  Court  of  the  United  ,^'tates  for  the District  of : 

Your   petitioner,  ,   defendant  in   the  above-entitled  cause,   re- 
spectfully represents:     That  on  the  day  of  ,  A.  D.  19 — ,  at  the 

term  of  the  court,  at  the  instance  of ,  as  prosecutor, 

your  petitioner  was  indicted  for  wilfully,  premeditatedly  and  of  malice 
aforetiiought  killing  one ,  which  indictment  and  criminal  pros- 
ecution so  instituted  is  still  pending  in  said  court  against  you  petitioner. 
Your  petitioner  further  represents  that  no  murder  was'  committed  by 
the  killing  aforesaid,  but  in  fact  tlie  killing  was  committed  in  the  neces- 
sary self-defense  of  the  defendant,  your  petitioner,  and  to  save  his  own 
life:  that  at  the  time  the  alleged  offense  was  committed  your  petitioner 
was  an  ollicer  of  the  United  States,  to  wit,  a  deputy  collector  of  internal 
revenue,  and  the  act  for  which  he  was  indicted  was  done  in  his  own  neces- 
sary self-defense,  while  engaged  in  the  discharge  of  the  duties  of  his  office 
as  said  deputy  collector  of  internal  revenue;  that  he  was  at- the  time  act- 
ing by  and  under  the  authority  of  the  internal  revenue  laws  of  the  United 
States,  and  under  and  by  riglit  of  his  office  as  deputy  collector  of  internal 
revenue  of  the  United  States,  that  it  became,  and  was,  then  and  there  his 
duty,  under  said  internal  revenue  laws,  to  seize  illicit  distillerios  and  tlie 
apparatus  that  was  used  for  tlie  illicit  and  unlawful  distillation  of  spirits, 
and  while  so  attempting  to  enforce  said  revenue  laws  as  deputy  collector 
aforesaid,  he  was  assaulted  and  resisted,  and  fired  upon  by  a  number  of 
armed  men,  and  in  defense  of  liis  life  returned  fire,  which  is  the  act  for 
whicli  he  was  indicted. 

Your  petitioner  therefore  prays  tliat  said  cause  may  be  removed   from 

the  court  of  county,  in  the  state  of  ,  to  the  district  court 

of  the  United  States  for  the district  of  ,  and  that  certiorari  may 

issue  tlicrefor. 

■ ,  Attorney  for  Petitioner. 

Affidavit  to  Petition. 

U.MTED  States  of   Ajif.kica,   ) 
District  of  .  ( 

I,  ,  being  duly  sworn,  on  oath   say  that  T  am  the  petitioner 
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in  tlif  foioirnine  potitioii,   tluit    1    luivi"   road  tlio  snino,   and   that   tho  mat 
ters  and  tliiiisi*  tlit'ri'in   I'luitainctl   aro  truo  of  my  own   know  Icdf^'c. 

,    I'd  it  idlicr. 

Suhscriliod   and   sworn    to   Ih'Ioio  mo   tliis  dav   of  ,   A.    1).    l!t — . 


[Okku'Ial   Skal]      I'nitt'd    Statos    Comniissionor    for   the  District   of 


Certificate  of  Coiin.icl. 

T,   .   ln'iiii:  an   attornoy   at   hiw,   of   tho  conrt   of   tlio  stato 

of .  tlie  siamo  boin^  a  oourt  of  roeord,  do  lioroby  certify  that  as  counsol 

for  tlio  jictitionor  in  tlio  foregoing  petition  iiamod,  I  liave  examined  the 
proeoodings  against  him  mentionod  therein,  and  carefully  inquired  into 
the  matters  therein  set  fortii,  and  that  I   believe  them  to  ho  true. 

,  Attornoy  for  Petitioner. 

[NoTK. — If    petitioner    is    in    custody    under    process    of    state   court   the 
petition  should  so  stato  and  ask  for  a  writ  of  habeas  corpus.] 

FORM    X.\\l\'.— CKHTIOKAKI.  FOR  RE.MOVAL  OF  CASE  FROM 

STATE   COURT. 

The  President  of  the  United  .S'faYrs  of  America   to  the  Court  of  the  State 
of  ,  in  the  Judicial  District,  Greeting: 

Being    informed    that   there   is    now    pending    before   you    an    iixlictment 

entitled   ,   wherein   is   charged   with   the   crime   of   murder, 

which  said  indictment  was  returned  into  said  court  against  tho  said 

,  for,  and  on  account  of  acts  done  by  him  under  the  revonuo  laws 

of  the  United  States:  that  said  indictment  has  not  boon  tried:  wo  do  tliere 
fore  hereby  command  you  tliut  you  send  without  delay  to  the  said  district 
court,  as  aforesaid,  the  record  and  proceedings  in  said  cause,  so  tliat  tiio 
said  district  court  may  act  thereon  as  of  right  and  according  to  law  ought 
to  be  done. 

Witness:       The    Honorable    Melville    W.    Fuller,    Chief    Justice    of    the 

Supreme    Court    of    the    United    States,    at   ,    the   day   of   , 

A.  D.  19—. 


Clerk. 


[XoTE. — The  aliove  writ  should  be  served  on  the  clerk  of  stato  court  by 
leaving  a  duplicate  thereof  with   liim.] 

FORM  XXXV.— APPEARANCE  BOND  ON  WRIT  OF  ERROR  IN  CRIM- 
INAL CASES. 

[Contained  in  the  Rules  of  the  Circuit  Court  of  /appeals  for  the  Fifth 
Circuit  1.50  Fed.  Ixxxv.] 

Know  all  men  by  these  presents: 

That  we, ,  as  principal,  and ,  as  sureties,  are  helil 

and  firmly  bound  unto  the  United  States  of  America  in  the  full  and  just 
sum  of  dollars,  to  be  paid  to  the  said  United  States  of  America,  to 
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which  payment  well  and  truly  to  be  made  we  bind  ourselves,  our  heirs, 
executors  and  administrators,  jointly  and  severally,  by  these  presents. 

Sealed  with  our  seals  and  dated  this  day  of .   in  the  year  of 

our  Lord  one  thousand  nine  liundred  and . 

Whereas,  lately  at  the  term,  A.  D.  19 — .  of  the  district  court  of  the 

United   States    for   the  district   of  ,    in    a    suit    pending   in   said 

court    between    the   United    States   of    America,    plaintiff,    and   , 

defendant,   a  judgment  and   sentence  was   rendered   against  tlie  said  

,  and  the  said has  obtained  a  writ  of  error  from  the  United 


States  circuit  court  of  appeals  for  the  Hftli  circuit,  to  reverse  the  judg- 
ment and  sentence  in  the  aforesaid  suit,  and  a  citation  directed  to  the  said 
United  States  of  America,  citing  and  admonishing  the  United  States  of 
America  to  be  and  appear  in  the  United  States  .circuit  court  of  appeals 
for  the  fifth  circuit,  at  the  city  of  New  Orleans.  Louisiana,  thirty  days 
from  and  after  the  date  of  said  citation,  which  citation  has  been  duly 
served. 

Now,    the    condition    of    the   above    obligation    is    such    that   if   the    said 

shall  appear  in  the  United  States  circuit  court  of  appeals  for 

the  fifth  circuit  on  the  first  day  of  the  next  term  thereof,  to  be  held   at 

the  city  of  ,  on  the  first  ^fonday  in  .  A.  D.   19 — .  and  from  day 

to  day  tl)ereafter  during  said  term,  and  from  term  to  tern>.  and  from  time 
to  time,  until  finally  discharged  therefrom,  and  shall  abide  and  obey  all 
orders  made  by  the  said  United  States  circuit  court  of  appeals  for  the 
fifth  circuit  in  said  cause,  and  shall  surrender  himself  in  execution  of 
the  judgment  and  sentence  appealed  from  as  said  couit  nuiy  direct,  if  the 
judgment  and  sentence  of  the  said  court  against  him  shall  be  af- 
firmed by  the  said  United  States  circuit  court  of  appeals  for  the  fifth 
circuit,  then  the  above  obligation  to  be  void;  else  to  remain  in  full  force 
virtue  and  eflect.  .      [seal.] 

.        [SEAL.l 

.     [seal.] 

Approved : , 

Judge  of  the  . 

149 
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Prepared  by  Ciiaulks  C  liUKLiNtiiiAM,  Esq.,  of  the  New  York  Bar. 

FOK:\r  I.— LIBEL  IN  REM. 

To  thf  Uouorablc  Charles  L.  Benedict,  Judge  of  the  District  Court  of  ths 
I'nitrd  States  for  the  Eastern  District  of  New  York : 

The  libel  of  A..  B.,  C.  ami  D.  against  the  steamships  X.  and  Y.,  their 
engines,  etc.,  and  against  all  persons  claiming  any  interest  tlierein,  in  a 
cause  of  action,  civil  and  maritime,  of  a  nature  hereinafter  more  specifical- 
ly set  fi>rtli,  alleges  as  follows:  — 

First.  At  all  the  times  hereinafter  mentioned  tlic  libelants  were  un- 
derwriters, members  of  Lloyds,  and  lawfully  engaged  in  and  transacting 
the  business  of  marine  insurance  in  London,  England. 

Second.  On  or  about  the  11th  day  of  June,  18 — ,  the  firm  of  R.  «fe  Com- 
pany, merchants,  of  the  city  of  New  York,  shipped,  in  good  order  and 
condition,  on  board  the  steamer  X.,  then  lying  in  the  port  of  New  York, 
and  bound  to  the  port  of  II.,  to  be  transported  in  said  steamer  to  said  port 
of  II.,  three  hundred  and  ten  tubs  of  butter,  one  hundred  and  forty-five  of 
which  were  marked  "A,"  one  hundred  of  which  were  marked  "B,"  and 
sixty-five  of  which  were  marked  "C,"  and  whicli  tubs  of  butter  the  agents 
of  said  steamer  X.  did  agree  to  transport  to  and  deliver  at  II.  by  the  said 
steamer  X.  to  the  order  of  the  shipper,  and  at  the  time  aforesaid  did 
issue  a  bill  of  lading  in  accordance  with  such  agreement.  Said  goods  were 
ehipped  by  R.  &  Company  for  joint  account  with  ¥.  G.  &  Company,  of  H., 
and  were  owned  by  the  said  R.  &  Company  and  the  said  F.  G.  &  Company 
jointly,  and  after  said  sliipment  the  bill  of  lading  issued  as  aforesaid 
therefore  was  duly  indorsed  by  said  R.  &  Company  and  delivered  to  s'aid 
F.  G.  &  Company. 

Third.  On  or  about  the  11th  day  of  June,  18—,  the  firm  of  M.  &  S., 
merchants,  of  the  city  of  N^ew  York,  shipped  in  good  ord^r  and  condition 
on  board  said  steamer  X.,  to  be  transported  in  said  steamer  from  the  port 
of  New  York  to  the  port  of  H.,  one  hundred  and  two  boxes  of  cheese, 
thirty-nine  of  which  were  marked  [F]  twenty-six  of  which  were  marked 
[F]  and  thirty-seven  of  which  were  marked  [F]  and  which  boxes  of  cheese 
the  agents  of  said  steamer  did  agree  to  transport  to  and  deliver  at  II.  to 
the  order  of  the  shippers,  and  at  the  time  aforesaid  did  issue  a  bill  of 
lading  in  accordance  with  such  agreement.  Said  goods  were  shipped  by 
said  M.  &  S.  for  account  of  tlie  firm  of  F.  G.,  &  Company,  of  H.,'who  were 
and  continued  to  be  the  owners  of  the  said  goods,  and  after  said  shipment 
.saidljill  of  lading  issued  as  aforesaid  therefor  was  dnly  indorsed  by  said  M. 
&  S.  and  delivered  to  said  E.  G.  &  Company. 

Foxtrth.  On   or  about  the   12th   day  of  .lune   18 — ,  the  said   steamer   X. 
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set  sail  from  the  port  of  Xew  York,  bound  for  the  port  of  H.,  having  on 
board  both  the  aforesaid  lots  of  mercliandise,  which  had  been  shipped  on 
board  said  steamer  at  said  port  of  Xew  York  in  good  order  and  con- 
dition, and  at  about  half-past  one  o'clock  in  the  afternoon  of  June  13, 
18 — ,  the  said  steamer  X.,  when  about  three  hundred  and  ten  miles  east 
of  Sandy  Hook,  came  into  violent  collision  with  said  steamer  Y.,  and  by 
said  collision  a  large  hole  was  made  in  the  starboard  side  of  the  steamer 
X.,  by  reason  whereof  the  compartments  in  which  the  above  mentioned  lots 
of  merchandise  were  stowed  were  flooded,  and  the  said  lots  of  mercliandise 
were  whoUj'  lost  to  the  owners,  most  of  them  being  lost  through  the  said 
hole  into  the  sea  and  the  others  being  jettisoned. 

Fifth.  On  or  about  the  29th  day  of  December,  18 — ,  the  libelants,  in  the 
regular  course  of  their  business  as  marine  insurers,  issued  to  D.  &  W.,  for 
and  in  consideration  of  the  premiums  paid,  an  open  policy  of  insurance  in 
the  sum  of  £5000,  British  sterling,  bearing  date  on  said  29th  of  December, 
18 — ,  and  in  and  bj*  said  policy  of  insurance  the  libelants  agreed  to  insure 
the  said  D.  &  W.,  as  well  as  in  their  own  name  as  for  and  in  the  name  and 
names  of  every  other  person  or  persons  to  whom  the  same  did,  might,  or 
should  appertain  in  part  or  in  whole,  and  did  cause  them  and  eacli  of  snoli 
persons  to  be  insured  at  and  from  Xew  York  and  [or]  Philadelphia  and 
[or]  Portland  and  [or]  Boston  to  London  and  [or]  port  or  ports,  place  or 
places,  on  the  west  coast  of  Great  Britain,  upon  any  kind  of  goods  and 
merchandise  against  loss  or  damage  arising  fiom  adventures  and  perils  of 
the  sea  and  all  otlicr  perils,  loss,  and  misfortunes  that  might  come  to  the 
hurt,  detriment,  or  damage  of  said  goods  upon  the  voyage;  that  by  the 
terms  of  said  policy  of  insurance  the  libelants  A.  and  B.  each  became  in- 
surer in  the  sum  of  f ,  British  sterling,  of  said  £5000,  British  sterling, 

which  was  the  total  sum  covered  by  said  policy,  and  the  other  libelants 
each  became  insurer  to  tlie  extent  of  £ ,  British  sterling,  and  the  libel- 
ants agreed  to  become  insurers  in  such  proportions  upon  any  shipment 
declared  under  the  said  policy  of  insurance;  that  thereafter  and  in  the 
month  of  June,  18 — ,  D.  &  W.  declared  insurance  upon  said  lot  of  tliree 
hundred  and  ten  tubs  of  butter  to  the  amount  of  £555,  British  sterling, 
for  the  benefit  of  the  owners  of  tiie  said  tubs  of  butter,  and  they  furtlior 
declared  insurance  upon  said  lot  of  one  hundred  and  two  boxes  of  cheese 
in  the  sum  of  £150,  British  sterling,  for  tlie  benefit  of  the  owners  of  the 
said  boxes  of  cheese,  and  the  said  insurance  was  accepted  and  indorsed  by 
and  for  tlio  lil)elants  upon  said  policy,  said  sums  insured  being  only  e<iual 
to  or  less  tiiaii  the  tru<!  value  of  said  goods. 

S'i<cth. — The  aforesaid  collision  occurred  as  follows:  The  X.,  up  to  witii- 
in  a  very  short  time  before  the  coll-ision,  was  proceeding  on  an  easterly 
course  at  tlie  rate  of  about  fourteen  miles  an  hour,  wliich  speed  she  main- 
tained until  the  collision;  and  the  said  steamer  Y,,  Jip  to  within  a  very 
short  timi'  before  the  collision,  was  proceinling  on  a  west  by  north  course, 
bound  from  Liverpool  to  Xew  York,  at  a  liigli  rate  of  speed;  the  sea  was 
smooth,  and  there  was  little  wind,  but  tiiere  was  a  dense  fog,  in  which  the 
said  steamers  had  been  running  for  a  long  time  before  the  collision;  neither 
vessel  had  sufficient  lookouts:  liofli  vf^sds  were  giving  at  intervals  signals 
with  their  steam-whistles.     \\'liile  so  p.occeding.  the  ofliccrs  of  the  steamer 
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V.  lu-anl  tlio  111};  si-jnal  of  tlic  X.  over  the  port  Low  of  (heir  vossol,  iiiul 
^avo  onlors  to  tho  lUiin  nt  tlio  wIutI  to  port,  wlii.h  or.lcr  wiis  executcl ; 
«iul  tlio  oIVhti-s  of  tlio  X.  heavU  tlio  io^  si-nal  of  tlu'  stniimT  V.  over  their 
.sturtumrd  bow  of  tlu-ir  vosscl.  iiiul  jiuvo  orders  to  the  iiiiiii  at  tlu-  wlifol  to 
starUmni.  wliioli  order  was  exeeiited.  A  few  iiiiiiutes  later,  eaeli  steamer 
U'l-amo  visible  to  those  on  board  of  the  otiier  steamer,  close  at  hand; 
wliere\i|.on  those  in  ehar<;o  of  the  steamer  V.  ordered  her  onginea  to  be 
stopped  and  reverseil.  but  before  any  pereeptible  intluonee  was  exerted  on 
the  speed  of  the  steamer  the  two  vessels  eanie  into  collision. 

Seventh.  The  eollision  was  due  to  the  fault  and  iief^difrence  of  those  in 
eharge  of  the  steamers  X.  and  Y.  respectively,  in  that  tliey  were  proceeding 
at  too  hij;h  a  rate  of  speed,  in  that  they  had  no  ^ood  and  sullicient  look- 
outs, in  that  tliey  did  not  giv.'  the  i)roper  signals  by  which  to  indicate  each 
to  the  other  their  respective  courses  and  movements,  in  that  they  did  not 
heed  and  note  the  signals  given  by  the  approaching  vessel,  and  in  that  they 
did  not  stop  and  reverse  their  engines  before  the  collision  and  at  such 
time  as  to  overcome  their  lieadway.  and  to  the  fault  of  those  in  charge  of 
the  navigation  of  the  steamer  V.  in  that  they  ported  their  helm  and  did 
not  hold  their  course,  and  to  the  fault  of  those  in  charge  of  the  navi- 
gation of  said  steamer  X.  in  that  they  starboarded  their  helm  instead  of 
porting;  and  the  said  collision  was  not  in  any  respect  due  to  the  faiilt  of 
the   libelants. 

Eighth.  l>y  reason  of  the  premises  and  tlie  collision  aforesaid,  and  the 
■  resultant  loss  and  destruction  of  said  lots  of  merchandise,  the  libelants  as 
insurers  as  aforesaid  became  liable  to  pay,  and  have  paid,  on  or  about  tthe 
ITith  day  of  August.  18—,  to  the  said  F.  G.  &  Company,  for  the  loss  as 
aforesaid  for  said  three  hundred  and  ten  tubs  of  butter,  the  sum  of  £5.)5, 
British  sterling,  antl  for  the  loss  and  destruction  of  said  one  hundred  and 
two  boxes  of  cheese  as  aforesaid,  tiie  further  sum  of  £150,  British  sterling, 
and  have  become  subrogated  to  all  the  rights  of  the  owners  of  said 
merchandise,  and  that  they  have  received  the  sub  of  £00  1  2,  British  sterl- 
ing, being  allowance  in  general  average  for  goods  jettisoned. 

\inth.  By  reason  of  the  premises  and  the  payment  aforesaid,  the 
libelants  have  sustained  damages  in  the  sum  of  £035  18  10,  British  sterl- 
ing, equivalent  in  money  of  the  United  States  to  three  thousand  and 
eighty  four  dollars  ($3084  ),  with  interest  thereon  from  the  15th 
day  of  August.  18—.  no  part  of  which  has  been  paid,  although  payment 
thereof  has  been  duly  demanded  by  the  libelants. 

Tenth.  Said  steamers  X.  and  V.  are  now  within  this  district,  and 
within  the  jurisdiction  of  this  court. 

Eleventh.  All  and  singular  the  premises  are  true  and  within  the  ad- 
miralty  and  maritime  jurisdiction   of  this  honorable  court. 

Wherefore  the  libelants  pray  that  process,  in  due  form  of  law  and  ac- 
cording to  the  course  and  practice  of  this  court  in  case  of  admiralty  and 
maritime  jurisdiction,  may  issue  against  the  said  steamship  X.  and  Y., 
their  engines,  etc.,  and  that  all  persons  claiming  any  interest  therein  may 
be  cite<l  to  appear  and  answer  the  matters  aforesaid,  and  that  said  steam- 
ships X.  and  Y„  their  engines,  etc.,  may  be  condemned  and  sold  to  satisfy 
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the  claims  of  the  libelants  aforesaid,  with  interest  thereon  from  the  15th 
day  of  August,  IS — ,  and  costs. 

A.,  B.,  C.  &  D., 

By  H.  B.  B.,  Attorney. 

United  States  of  America,  ) 

District   of    IMaryland.  (   **^' 

H.  B.  B.,  being  duly  sworn,  says  that  he  is  the  attorney  in  fact  of  the 
libelants  above  named,  none  of  whom  are  now  in  the  United  States;  that 
deponent  has  read  the  foregoing  libel,  and  the  same  is  true  to  the  best  of 
liis  knowledge.  j^_   g    ]3_ 

Sworn  to  before  nie,  this  day  of  18 — . 

[■'^EAL.]  •  — : ^  Notary  Public. 

D.  &  F.,  Proctors  for  Libelants. 

FORM  II.— INTERROGATORIES  ANNEXED  TO  LIBEL. 

District  Court  of  the  United  States  for  tJie  Eastern  District  of  \ew  York. 

The  \V.  Mauixe  Insurance  Co.,  Libelant, 

against 

The  C.  Steamship  Co.,  L'd,  and  Another,  Respondents. 

Interrogatories  propounded  by  the  libelant  to  the  respondent,  The  C. 
Steamship  Company,  L'd,  wliicli  it  is  required  to  answer  by  its  officers 
or  its  duly  awtliorized  agents  or  servants  in  writing  and  under  oatli. 

First  Interrogatori/.—By  Mhom  were  the  700  sacks  of  Hour  mentioned 
in  the  fourth  article  of  the  lil)el  herein  delivered  in  the  steamship  X.,  and 
by  whom  were  they  delivered  to  the  respondent,  The  C.  Steamship  Com- 
pan3',  L'd?  State  fully  the  circumstances  attending  such  delivery  as  well 
to  the  X.  as  to  the  said  respondent,  giving  time  and  place  of  sucli  delivery. 

Second  Interrogator \j.~T>\ A  the  said  steamer  X.  or  the  said  respondent 
give  any  receipt  for  tlie  said  7(10  sacks  of  Hour  or  for  any  of  them  to  tise 
person  or  persons  or  corporation  delivering  the  said  goods? 

Third  Interrogatory. — Have  you  or  have  you  ever  iiad  wliat  purported  to 
be  a  copy  of  the  hill  of  lading  issued  for  any  of  the  goods  referred  to  in 
the  fourth,  fifth,  sixth,  and  seventh  articles  of  tiie  liiiel  herein?  For  which 
of  the  said  goods  have  you  had  such  copy  of  l)ill  of  lading?  From  whom 
did  you  receive  each  such  copy,  and  when  and  wiiere?  Answer  fully, 
stating  particularly  which  lots  of  cargo  were  covered  by  each  of  such 
copies  of  bills  of  lading.  Were  such  copies  of  bills  of  lading  such  as  are 
ordinarily  known  as  '•ship's  copies"  or  "carrier's  copies?" 

New  ^'ork,  November  9,  18 — .  

Proctors  for  Libelant. 

FORM  III.— LIBEL  IN  PERSONAM   Willi   CLAUSE  OF  FOREIGN 

ATTACILMENT. 

Tn  III.    l/onorabh  .fohn  T.  M.i'ni.  .huhii   ,,f  ilir  District  Court  of  the  Vnilrd 
States  for  the  DistriH  of  'New  Jerset/ : 
'I'he    libel    and    cotnidaint    of    .    resi<ling    at    Brooklyn.    N.    Y.. 
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,i,ni  ,   rosiiliiig   at    ,   and   ,    vcsidiiijj;   at 


,  for  tlionisolvos  as  sole  owners  of  the  late  luuk    l\.,  and  of   lin    taikle, 

ni>imrel,   luul    furniture,    and    in    ludialf   of   tin-  sliipiiers    and    .a\  n(  tn   of    the 

eargo  laden  thereon,  as  earriers  tliereof,  and aforesaid,  as  master 

of  saiil  bark,  for  iiiniself  and  in  behalf  of  tiie  ollieers  and  the  survivors  of 

the  crew   thereof,   as   owners   of   their   personal   effects,   against    tlie   

t'onipanv.  a  foreijin  eorjtoration,  in  a  eausc  of  eollision.  eivil  and  nia-ritiuie, 
alleges  as  follows: 

Firstt.  That  at  the  time  of  the  eollision  hereinafter  set  forth  the  libel- 
ants were  the  sole  owners  of  the  liritish  bark  K.,  wliich  was  a  vessel  of 
1130  tons  register,  and  was  up  to  the  time  of  said  collision  stout,  tight, 
staunch,  well  equipped  and  appointed. 

Second.  That  at  the  time  of  the  collision  hereinafter  set  forth  the  re- 
spondent was,  aiul  for  a  long  time  previous  thereto  had  been,  a  corpo- 
ration created  by  and  existing  under  the  laws  of  a  foreign  government, 
to  wit:  the  Empire  of  Germany,  or  of  some  kingdom  or  free  city  that  has 
now  become  a  part  of  safd  empire,  and  owned  or  chartered  divers  steam- 
ships with  which  they  navigated  the  ocean.  That  among  other  steamships, 
owned  by  said  company,  was  the  steamship  V._,  wdiich  said  company  cm- 
ployed  in  carrying  cargo  and  passengers  between  the  ports  of and  New 

York,  and  at  the  time  of  the  collision  said  steamship  was  in  possession  of 
the  agents  or  servants  or  mariners  employed  by  said  company,  and  was 
being  navigated  by  them. 

Third. — That  on  or  about  the  day  of  ,  18 — ,  the  libelants'  said 

bark,    with    a    full    and    valuable    cargo    of    cement,    pipe-clay,    and    empty 

petroleum  barrels,  and  other  merchandise,  left  the  port  of bound  on  a 

voyage  to  New  York,  under  command  of  a  competent  master  with  a  good 
and  sufficient  crew,  and  being  well  furnished  and  provided  with  all  re- 
quirements  for  navigation,   as  required  by   law. 

All  went  well  until  the  day  of  ,  18 — .     At  about  two  o'clock 

in  the  afternoon  of  that  day,  the  bark  came  into  collision  with  said  steam- 
ship v.,  when  in  about  lattitude  41°  08'  north,  and  longitude  65°  08'  west, 
as  ascertained  by  dead  reckoning. 

The  weather  was  thick,  with  snow  squalls  and  dense  vapor;  the  wind 
was  blowing  strong  from  the  west  northwest,  and  the  bark  was  sailing  on 
her  starboard  tack  close  hauled,  heading  about  southwest  by  south,  and 
making  an^average  rate  of  speed  of  about  four  knots  an  hour.  All  sails 
were  furled,  except  the  foresail,  fore  lower  topsail,  main  lower  topsail, 
reefed  upper  main  topsail,  inner  jib,  fore  topmast  staysail,  main  topmast 
staysail,  main  trysail,  mizzen  staysail,  and  reefed  spanker. 

The  mate  was  in  charge  of  the  deck,  and  a  competent  lookout  was 
stationed  on  the  top  gallant  forecastle  of  the  bark,  by  whom'  single  blasts 
were  made  with  a  fog  horn  at  short  intervals  of  about  a  minute,  and  by 
whom  a  careful  lookout  was  kept.  A  competent  able  seaman  was  at  the 
wheel.  The  rest  of  the  wat^-h  were  all  at  their  posts,  listening  carefully  for 
signals,  and  looking  out  for  other  vessels. 

Two  or  three  minutes  before  the  collision,  the  mate,  while  standing 
on  the  foreca-stle  head — the  vapor  suddenly  lifting  or  clearing — saw  in- 
distinctly the  Ikjw  of  a  steamship,  which  proved  to  be  the  V.,  and  wliieh 
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appeared  to  be  about  half  a  mile  distant,  and  off  the  bark's  starboard 
bow,  and  about  four  points  forward  the  starboard  beam,  heading  for  the 
bark.  The  bark  kept  steadily  on  her  course  by  the  wind,  and  the  lookout 
made  one  loud  blast  of  the  fog  horn  towards  said  steamship.  Almost  im- 
mediately, one  short  blast  of  the  whistle  of  the  steamship  was  heard,  and 
she  was  seen  to  be  under  a  port  helm,  carrying  full  sail,  and  approaching 
at  great  speed,  and  heading  to  cross  the  bow  of  the  bark.  When  the  bark 
was  two  ship's  lengths  off  from  the  steamship,  and  a  collision  was  inevit- 
able, the  helm  of  the  bark  was  put  hard  a  port  to  deaden  her  way  and 
lessen  the  damage,  if  possible,  but  the  steamship's  port-quarter  came  into 
collision  with  the  bark's  bows  nearly  at  right  angles.  The  force  of  the 
collision  carried  away  the  bark's  jil)-boom,  bowsprit,  foremast  and  all  gear 
attached,  and  smashed  the  bows  completely  in,  cutting  away  the  deck  frame 
aft  to  within  one  beam  of  the  forward  hatch,  and  cutting  away  all  the  stem 
above  the  twentyfeet  line — the  bark  drawing  at  the  time  about  fourteen 
feet  of  water — and  carrying  overboard  and  drowning  two  men  who  had 
remained  at  their  posts  of  duty  on  tiie  forecastle  head. 

As  said  steamship  passed  on  to  the  leeward  of  the  bark  horns  were  blown, 
the  bell  rung,  and  shouts  given  to  the  steamship  to  stop.  The  steamship 
passed  out  of  sight,  the  vapor  and  now  shutting  in  thicker.  Afterwards 
it  cleared  again  and  the  steamship  was  seen  lying  to  leeward,  and  soon 
after  was  seen  signaling,  asking  if  the  bark  was  leaking.  The  bark,  not 
then  knowing  the  extent  of  the  leak,  replied,  "Do  not  abandon  me,"  and 
signaled  for  a  boat  from  the  steamship.  A  boat  and  crew  thereupon  came 
up  and  inquired  of  the  master  whether  he  would  abandon  the  bark. 

At  that  time  the  full  extent  of  the  injuries  to  the  vessel  was  unknown. 
The  master,  therefore,  declined  to  abandon  his  vessel,  and  requested  that 
the  steamship  should  lie  by  him  until  morning,  which  the  olliccr  in  charge 
of  the  steamship's  boat  promised  and  agreed  to  do,  and  thereupon  returned 
to  the  steamship. 

The  bark  was  found  to  be  leaking,  and  shortly  after  the  departure  of 
the  steamship's  boat  the  wind  increased.  The  maintopmast  head  with  the 
mizzeii  topgallant  mast  was  carried  away,  taking  with  them  the  main 
topgallant  mast  witli  the  yards  attached,  which  fell  on  the  deck,  i)artially 
disabling  the  captain  and  the  sailmakcr  and  lircaking  the  starboard  ami 
doing  other  injuries.  Nevertlieless,  every  effort  was  made  by  the  ollicers 
and  crew  to  save  their  vessel  by  throwing  overboard  cargo  to  lighten  her 
forward,  by  cutting  away  wreckage,  and  by  closing  over  the  bow  with  a 
sail.  The  waves  washed  violently  over  the  bow,  threatening  the  lives  of 
the  crew,  tearing  in  pieces  the  sail,  and  rcmU'ring  vain  all  eil'orts  to  close 
the  breach  made  by  the  collision. 

During  the,  night  the  storm  increased  to  a  heavy  gale,  and  the  jiumps 
had  to  be  kept  going  constantly,  the  vessid  JMKoring  fearfully  in  the 
fierce  sea,  the  oflicers  and  men  exi)ecting  her  to  founder  at  any  moment, 
Wlien  daylight  came  the  weather  was  clear  but  overcast.  On  going  aloft 
no  steamer  was  to  be  seen.  The  men  of  the  bark  tlun  discovered  that 
they  had  been  deserted  by  the  steamship  in  spite  of  their  repeated  re- 
quests and  the  promise  of  the  officer  to  lie  by  them  during  the  night. 

Tlu-reafter,  on  Saturday  and  Sunday,  the  oHicers  and  crew  had  to  make 
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extraonliiiary  oxorlions  to  korji  tln'ir  w  rccUcil  vcssol  iilluiit.  As  iiiuiiy  nioii 
as  ooiilil  Ih»  spari'd  lii>m  tin-  ()iim|)s.  wliicli  woiv  kept  ciuil  iiiuiill\  .^oing, 
NVi-rc  omplovtMl  in  iiltfmi>tiii,i;  to  l)uiinl  up  tlic  biokou  hnws.  wliiili  w ere 
pitdiiiij;  into  tin-  Iiouav  si-as  ami  ii-iulcrin^  llicir  clVoits  miavailiiiL;.  On 
Moiulav  luoniiiiL;  tlu-  vi'sm'1  was  on  a  si'vcn'  iross-sca,  the  ollici'is  ami  mi'ii 
woro  ahiiot^t  ovon-omo  l>y  tiioir  oxliaustiiiL;'  labors,  when  the  st(  aiiislii|i  li. 
hove  in  >ijilit.  'I'lu'  l>ark  set  a  sii^nal  of  distress.  I  lie  K.  Imre  dnw  n.  ami 
sueeeedeil  in  sending'  a  lifelioat  to  tlie  reseue  of  the  survivors  upon  tiie 
wreek.  'I'lie  sea  was  rniuiing  so  tlanyerously  that  tlic  lioat  darrd  not  come 
alongsiile  Init  remained  over  a  liundred  feet  astern.  J  lie  master  and  the 
survivors  of  tlie  erew  were  lowered  over  the  liark's  stern  ami  hauled 
tijrough  tlie  sea  to  the  lifeboat, — the  master  being  the  last  to  leave  the 
vessel. — and  were  taken  on  board  the  K..  Iiaving  lost  all  their  personal 
eireets,  and  were  humanely  eared  for  until,  on  Ajiril  2nd,  188—,  they  were 
safely  landed  at  Antweii). 

Fourth.  That  said  collision  and  loss  took  place  without  any  fault  or 
want  of  Tuaritiine  conduct  on  the  part  of  the  mariners  or  persons  in  charge 
of  the  libelants'  bark,  but  solely  through  the  negligence  and  misconduct 
and  unseamanlike  action  of  the  ollicers  or  person  in  charge  of  the  steam- 
ship  \"..    in    the   following  particulars   among   others:  — 

1.  Said  steamship  was  proceeding  at  full  speed  of  not  less  than  fourteen 
knots  per  hour,  although  for  more  than  three  hours  before  the  collision  the 
weather  had  been  thick  with  falling  snow  and  dense  vapor. 

2.  Said  steamship  was  carrying  all  sail  set  before  the  wind,  thus  using 
every  means  to  accelerate  her  speed,  instead  of  going  at  moderate  speed, 
as  she  was  by  law  required  to  do. 

3.  Said  steamship  was  not  blowing  projjer  fog  whistle  as  she  was  by 
law  required  to  do.  and  if  any  such  whistles  were  blown  they  were  sound- 
ed irregularly,  or  were  not  loud  enough  to  be  heard  by  vessels  lying  to 
the  leeward. 

4.  Said  steamship  had  no  proper  lookouts  stationed  where  they  are 
required  to  be;  and,  in  particular,  the  libelants  charge  that  it  was  the 
duty  of  the  officers  of  said  steamship  to  station  a  competent  man  at  the 
foremast  heatl,  where  the  vapor  would  have  been  less  dense  and  objects 
were  discoverable  before  they  became  visible  from  the  steamship's  deck. 

5.  Said  steamshij),  proceeding  before  the  wind,  was  burning  a  large 
quantity  of  soft  coal  which  generated  a  great  amount  of  smoke  that 
blew  forward  of  her  funnels  and,  being  caught  in  her  foresail  and  driven 
downward  by  the  dampness  of  the  atmosphere,  blew  ahead  of  her  bows 
and  obscured  the  view  from  her  deck  and  from  the  forward  bridge, 
rendering  an  additional  masthead  lookout  and  a  reduction  of  speed 
specially  necessary. 

G.  The  officers  of  said  steamship  were  guilty  of  fault  and  violation  of 
law,  in  not  immediately  stopping  or  slowing  their  engines  upon  sighting 
said  bark. 

7.  The  officers  of  said  steamship,  having  failed  to  see  said  bark  by 
their  gro.«s  inattention  and  neglect  of  the  above  ])recautions,  were  further 
at  fault  and  were  guilty  of  criminal  negligence  in  attempting  to  cross  the 
bark's  bows  instead  of  keeping  out  of  her  way  by  starboarding  their  helm 
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and  ooiiig  under  the  stern  of  said  bark,  as  they  might  readily  have  done, 
and  so  avoided  her  altogether. 

8  The  master  of  said  steamship  deserted  said  bark  at  nightfall,  upon 
tl>e  wind  increasing,  and  was  thereby  guilty  of  base  and  unseamanlike 
behavior  in  abandoning  the  survivors  of  the  collision,  and  refusing  to 
stand  bv  the  wreck  until  morning  as  had  been  promised  in  his  behalf. 

9.  The  master  and  the  officers  of  said  steamship  were  also  at  fault 
in  not  making  a  truthful  report  of  said  collision  upon  the  arrival  of 
said  steamship  at  the  port  of  New  York,  and.  in  particular,  in  not  re- 
porting the  lives  lost  overboard  from  said  bark,  which  casualty  had 
been  plainly  visible  from  said  steamship. 

10.  The  officers  of  the  V.  are  also  chargeabh-  with  other  faults  and 
negligences,  which  the  libelants  pray  they  may  be  permitted  to  specify 
more  particularly  at  the  trial  hereof. 

Fifth.  That  bv  reason  of  said  collision  the  libelants  have  sustained 
severe  damages,  as  follows,  that  is  to  say:  They  allege  the  bark  K.,  to- 
gether with  luT  equipment,  ship  stores,  and  pending  freight  to  have 
been  of  the  value  of  forty-six  thousand  five  hundred  dollars;  and  that 
as  carriers  of  the  cargo  therein,  and  in  behalf  of  the  owners  thereof, 
the  libelants  have  sustained  and  are  entitled  to  damages  to  the  value 
thereof,  which  amounts  to  twenty  thousand  dollars:  that  the  personal 
effects 'of  the  master  lost  by  said  collision  were  of  the  value  of  five 
hundred  dollars,  and  of  the  mates  an.l  mariners  about  thirteen  hundred 
.luUars.  making  the  total  sum  claimed  by  the  lilK^lants  from  the  re- 
spondent to  be  sixty-eight  thousand  three  hundred  dolhus,  together  w.t.i 
interest  thereon,  by  reason  of  the  wrongful  acts  of  the  said  company 
through  its  agents,  servants,  and  mariners  in  bringing  about  the  afore- 
said collision. 

fiia-th.  That  the  respondent  is.  as  her^.tofore  all.-vd  a  foreign  corpo- 
ration as  the  libelants  are  informed  and  believ...  an.l  that  said  com- 
pany has  property  within  the  jurisdiction  of  this  Honorable  Court,  to- 
wit.  a  certain  steamship  called  the  L. 

^crcnth.  That  all  and  singular  the  premis.'s  are  tru..  and  within  the 
admiralty  and  maritime  jurisdiction  of  this  Honorable  Court. 

Wherefore  the  lib<daJits  pray  that  process  in  due  form  of  law  accord- 
ing U>  the  course  of  this  lionorarbl..  Court  may  issue  against  said  re- 
spondent, the  president  or  ollicrs  thererof.  and  that  they  may  be  re- 
,,„ired  to  answer  on  oath  this  HIhI  an.l  th..  matters  herein  contained, 
and  that,  if  said  company  cannot  b.  fnund.  tl,n.  the  g(..ds,  chattels,  and 
"effects  thereof  within  the  jurisdi.t  inn  of  this  (  ourt  may  be  attached 
t„  an  amount  sufiicient  to  answer  the  libelants"  claim,  and  that  this 
Honorable  Court  will  be  phrase.!  to  decre.^  to  th.-  libelants  the  payment 
„f  the  amount  which  shall  !..■  du,-  unto  th.n.  f-r  the  cause  aforesaid, 
and  that  the  respondent  may  br  cond-ninr,!  to  pay  the  same  with  inter- 
est ther.un  ■aw\  the  costs  of  this  suit,  and  that  the  libelants  may  have 
F,.,!.    I'riif.    \ol.    III.— 178. 
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Mii-h  other  and  furtlior   relit-f  as   in   lit"    aiid   jiisfu-o  they  may   ho  ontitk-d 

to  recoivf. 

Sworn    to   for   tlu>nis»'l\  ft*,   ami   on    tidialf  of   tln-ir   co-Iilifhuits.   this  

liiv  of  April,  188-. 

Motury   Puhlic.  t'ity  and  (  oiinty  of  Now  York. 

,    Proftors    for    l.ilM'lants. 

,  Advocati'. 

FORM   TV.— STIPULATION    KOII   1.1 1'.FJ.ANT'S  COSTS. 

lUstrict    Court    of    the    I  iiitrd    st,it<-f<    for    the    Katitcrn    District    of    'New 

Yorl:. 

Stijmlation    for    lihelant's    costs    entered    into    jMirsnant   to    the   rules   and 

practice   of   this   court. 

Wiieiu-:as  a  libel  was  filed  in  this  Court,  on  the  day  of  ,  18!)!, 

l.y  the  K.  R.  Company  against  the  steam-tug  E.,  her  engines,  etc.,  and 
the  schooner  1*"..  her  tackle,  etc.,  for  the  reasons  and  causes  in  said  libel 
mentioned,  ami  praying  tliat  said  vessels  be  condemned  and  sold  to  pay 
the  claim  of  tlie  libelant,  and  the  said  libelant,  and  .John  Doe  and 
Uichard  Roe,  sureties,  parties  hereto,  hereby  consenting,  and  agreeing 
that  in  case  of  default  or  contumacy  on  the  part  of  the  libelant,  or  its 
sureties,  execution  may  issue  against  their  goods,  ciiattels,  ajid  lands 
for  the  sum  of  two  hundred  and  fifty  dollars: 

.Voir,  therefore,  it  is  hereby  stipulated  and  agreed,  for  the  benefit  of 
whom  it  may  concern,  that  the  stipulators  undersigned  shall  be,  and 
each  of  them  is.  bound  in  the  sum  of  two  hundred  and  fifty  dollars,  con- 
.litioned  that  tlie  libelant  above  mimed  shall  appear  and  answer  to  the 
cause  and  to  interrogatories,  and  shall  pay  all  such  costs  as  shall  be 
awarded  against  it  by  this  cuort,  or,  in  case  of  appeal,  by  the  Appellate 

Court. 

R.  R.  Co. 
John  Doe. 
Richard  Roe. 

Taken  and  accknowledged  this  day  ,  1890-.  before  me, 

[SEAL.]  ,  Notary  Public. 

SoiTHEBX  District  ok  New  York,  ss. 

John    Doe    and    Richard    Roe,    parties    to    tiie    above    stipulation,    being 
duly    sworn,    do    depose   and    say    that    they    reside    in    the    Southern    and 
ilastern    Districts    of   New    Y'ork,    and    each    that    he    is    worth    the   sum    of 
tive  hundred  dollars,  over  and  above  all  his  just  debts  and  liabilities. 
Sworn  to,  etc. 
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FORM  v.— CLAIM  OF  OWNER. 

At  a  stated  term  of  the  District  Court  of  the  I'nited  States  for  the 
Southern  District  of  New  York,  held  at  the  I'nited  States  Court 
Rooms  in  the  City  of  New  York,  on  tlie  5tli  day  of  November,  1891. 
Present:  The  Honorable  Addison  Brown,  District  Judge. 

The  Schooner  R.,  her  Tackle,  etc.,1 

ads.  y 

Richard  Roe.  I 

And  now  X.  Y.,  part  owner  of  tlie  schooner  T?..  intervening  for  the 
interest  of  himself  and  A.  B.,  C.  D..  and  E.  F..  his  co-owners,  in  the  said 
schooner,  appears  before  the  Honorable  Court,  and  makes  claim  to  the 
said  schooner,  etc.,  as  the  same  are  attaclied  by  the  marshal  under  pro- 
cess of  this  Court  at  the  instance  of  Ricliard  Roe.  and  the  said  X.  Y. 
avers  that  he  was  in  possession  of  the  said  schooner  at  the  time  of  the 
attachment  thereof,  and  that  the  persons  above  named  are  true  and 
bona  fide  owners  of  the  said  scliooner.  and  tliat  no  otlier  person  is  the 
owner  thereof,  wherefore  they  pray  to  defend  accordinjily. 

X.   V. 

Sworn  to  and  subscribed,  this  5th  day  of  November,  A.  D.  1891,  be- 
fore inc. 

[SEAI..]  D.  E.,  Notary  Public. 

S.  &  G.,  Proctors  for  Claimants. 

FORM  VL— CLAIM  OF  AGENT. 

At  a  Stated  Term,  etc.     Present:   The  Honorable ,  District 

Judge. 

The  Steamship  O.,  her  Engines,  etc.," 

HER  Cargo  and  Freight, 

o</.s. 

John  Smith. 

And  now  B.  and  Company,  intervening  as  agents  for  the  interests  of 
the  Steamsliip  Company,  Limited,  in  tlie  said  steamsliip  0.,  her  cargo, 
and  freight,  appear  before  tne  Honorable  Court  and  make  claim  to 
tlie  said  8teani8hi|),  her  cargo,  and  freight,  as  tlie  same  are  attached  by 
the  marshal,  under  process  of  this  Court  at  the  instance  of  John  Smith, 
and  the  said.  15.  Company  aver  that  they  were  in  jxissfssion  of  the  said 
steamsliip,  her  cargo,  and  freight  at  the  time  of  the  attachment  thereof, 
and  that  the  corporation  above  named  is  tlie  true  and  bona  fide  owner 
of  the  said  steamship,  and  the  canier  <it  said  cargo,  and  that  no  other 
jM'rson  is  tlie  owm-r  or  <-arrier  thcrcor:  and  said  It.  and  Company  are 
the  true  and  lawful  liailees  tlicrcol'.  as  agents,  wherefore  they  pray  to 
<lefi-M(l  accordingly. 

R.  &  Co..  Agents  for  the  S.  S.  Co.,  L'd. 

S.  &  G.,  Proctors  for  (  laimant. 
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SOI-TUKUN     DlSlKUr    OK     NkW     ^()KK,^     ^ 

I'ity  and  I'onntv  of  Now  York.      ^ 

A.  J?.,  boiii",'  ilulv  swiuii,  ili'iiusos  juiii  sjivft  tliat  lie  resides  in  tlio  City 
of  New  York;  tluit  lio  is  a  nuMiiher  o(  tlic  linn  of  U.  and  (  onipiiny  above 
naiiUHl :  tliat  tiit>  owiier  of  siiid  stcanisliip  is  a  fon'iiiu  corporation,  liav- 
iiifT  its  principal  ollicc  in  Uvcrpool.  and  tiiat  tiiis  deponent  is  <luly  aii- 
tliorizetl  to  put  in  tliis  claim  in  helialf  of  tlie  owner  of  the  said  sti'ani- 
ship;  and  that  tlie  said  claim  is  true  to  liie  knowlcd;:!'  of  this  deponent, 
except  as  to  the  matters  therein  stated  on  infonnation  and  belief,  and 
that  as  to  such  matters  he  believes  it  to  l)c  true. 

bworn  to,  etc. 

FORM   VII.— STIPULATION   FOR  CLAIMANT'S  COSTS. 
District  Court  of  the  (nitcd  States  for  the  Dlnirict  of  New  Jersey. 

Stipulation  entered  into  pursuant  to  the  rules  and  practice  of  this  court. 

Whereas  a  libel  was  lihd  in  this  Court  on  the  lOth  day  of  April,  in 
the  year  of  our  Lord  one  tliou.sand  eifjlit  hundred  and  ninety,  by  A.  B. 
and  others  against  7tO{)  tons  of  chalk  lately  laden  on  Ijoard  the  steam- 
ship G.,  for  the  reason  and  cases  in  said  libel  mentioned,  and  praying 
that  process  may  issue  against  said  chalk,  and  the  parties  hereto  hereby 
consenting  that  in  case  of  default  or  contumacy  on  the  part  of  the 
clainumt  or  its  surety  execution  for  the  sum  of  two  hundred  and  fifty 
dollars  may  issue  against   tlieir  goods,  chattels,   and  lands; 

And  whereas  also  a  claim  has  been  filed  in  said  cause  b^-  The  N.  J. 
Lime  Co.: 

Now,  therefore,  it  is'  hereby  stipulated  and  agreed,  for  the  benefit  of 
-vhom  it  may  concern,  that  the  stipulators  undersigned  shall  be,  and 
each  of  them  is  hereby,  Ix)und  in  the  siun  of  two  hundred  and  fifty  dol- 
lars, conditioned  that  the  claimant  above  named  shall  pay  all  costs  and 
expenses  which  shall  be  awarded  against  it  by  the  final  decree  of  this 
Court,  or  upon  an  appeal,  by  the  Appellate  Court. 

The  N.   J.   Lime   Co.,  by  X.  Y.,  President. 
John  Doe, 

Taken  and  acknowledged,  this  10th  day  of  April,  1891,  before  me, 

,  Notary  Public. 

[Affidavit  as  in  Form  IV.] 

FORM  VIII.— STIPLTf.ATION  FOR  VALUE. 

DiKtrict    Court    of    the    United   States   for   the   Eastern   District   of   New 

York. 

Stipulation  for  value  entered  into  pursuant  to  the  rules  and  practice  of 

this  court. 

Wherea-s  a  libel  was  filed  on  the  day  of  ,  1800,  by  A.,  B.,  C, 

and   D.,   against  the  steamship  X.,   her   engines,   etc.,   impleaded,   for  the 
rea.son.s    and    causes    in    the    said    libel    mentioned;    and    whereas    the   said 


ADMIRALTY    FOKMS.  2837 

steamship  is  in  the  custody  of  the  [Nlarslial  under  the  process  issued  in 
pursuance  of  tlie  prayer  of  said  libel  [or,  whereas  the  libelants  have 
agreed  not  to  issue  process  against  said  steamship  in  consideration  of 
the  owners  thereof  appearing  and  tiling  a  claim  thereto  and  stipulations 
for  costs  and  value]  :  And  whereas  a  claim  to  said  vessel  has  been 
filed  by  the  Steamship  Company,  L'd.  and  the  value  thereof  has  been 
fixed  by  consent  for  the  purposes  of  bonding  [or,  by  appraisement]  at 
the  sum  of  six  thousand  dollars,  as  appears  from  said  consent  [or.  ap- 
praisement] now  on  tile  in  said  Court;  and  the  parties  hereto  hereby 
consenting  and  agreeing  that  in  case  of  default  or  contunuuy  on  the 
part  of  the  claimant  or  its  sureties,  execution  for  the  above  agreed  value, 
with  interest  tliereon  from  this  date,  may  issue  against  their  goods,  chat- 
tels, and  lands: 

Now,  therefore,  the  condition  of  this  stipulation  is  such,  that  if  the 
stipulators  undersigned  shall  at  any  time,  upon  the  interlocutory  or 
final  order  or  decree  of  the  said  District  Court  or  any  Appellate  Court 
to  wliich  the  above  named  suit  may  jjroceed,  and  upon  notice  of  such 
order  pr  decree,  to  S.  &  G.,  Esquires,  Proctors  for  the  Claimant  of  said 
steamship  X.,  abide  by  and  pay  the  money  awarded  by  the  final  decree 
rendered  by  the  Court,  or  tlie  Appellate  Court,  if  any  appeal  intervene, 
then  this  stipulation  to  be  void,  otherwise  to  remain  iii  full  force  and 
virtue. 

S.  S.  Co.,  L'd. 
John  Doe. 

by   B.  &   Co.,   Agents. 
EiciiARD  Roe. 

Taken  and  acknowledged,  this  day  of ,  1890,  before  me, 

[seal.]  ,  U.  S.  Commissioner. 

[Same  afTidavit  as  in  Form  IV.] 

'i'he  value  of  the  steamship  X.  is  hereby  fixed  by  consent  for  the  pur- 
poses of  bonding  at  the  sum  of  six  thousand  dollars. 

Dated,  ,  1890. 

L.  &  K.,  Proctors  for  Libelants. 
S.  &  G.,  Proctors  for  Claimants. 

FOR:\r  TX.— BOND  TO  ^MARSHAL. 

Distfict  Court  of  the  United  States  of  America  for  the  Eastern  Dist)-ict 

of  Xeio  York. 

Know  all  men  by  these  presents  that  we,  X  Y.,  claimant,  and  Richard 
Roe  and  John  Doc,  sureties,  are  held  and  firmly  bound  unto  A.  W.,  Ma"- 
shal  of  the  Cnited  States  for  the  Eastern  District  of  Xew  York,  in  the 
Bum  of  four  thousand  dollars,  to  be  paid  to  the  said  A.  W.,  for  the  pay- 
ment of  whirh.  well  and  tiiily  to  be  made,  we  biiul  ourselves  atid  eaidi 
of  us.  f)Ur  and  each  of  oui-  b('ii;s,  exec\itors,  and  administrators,  jointly 
and  severally,  Hiinly  by  these  |)resents.  Sealed  with  our  seals,  and  dat4'il 
tne  16th  day  of  April,  18!)]. 

Whereas  a  libel  has  been  filed  in  the  District  Court  of  the  liiitcil 
States   for   the   Kastorn    Distri'-t   of   New    York,   on    tlie    1  llii    dav    nf    April. 


'J>;)S  aimm;m>ix. 

ISin,  liv  J.  S..  libelant,  ajininst  tlio  hrii,'  (j..  for  tlie  sum  of  two  tlioiisaiul 
(lollai>.  oil  wliich  process  of  attiieliinciit  lias  issued,  and  tlie  said  In  ifi 
is  ill  lustodv  of  the  mnrsluxl  under  the  said  attaehiiiciit,  and  X.  Y.  lias 
apidied  for  a  disidiar>;e  of  said  bri>;  from  tlie  eustod.v  of  tlie  marshal,  and 
has  tiled  a  .laini  I'laimin}--  the  said  hri-;  as  owner,  and  has  tiled  a  stijui- 
lation  fur  the  elaimant's  eosts,  pursuant  to  the  rules  and  praetiee  of  the 
said  Court: 

Now.  therefore,  the  eoiiditit)n  of  this  ohlijration  is  such,  that  if  Hh- 
at'ove  hounden  X.  Y..  Roe  and  Doe,  shall  abide  by  and  perform  the  de- 
eree  of  this  (.'curt,  then  tnis  obli<;;ution  siiall  be  void,  otherwise  the  same 
shall  be  and  remain  in  full  force  and  virtue. 

X.  Y.  [seal.] 

EiciiARi)  Roe.  [seal.] 
.loiiN  DoK.         [seal.] 

Sealed  and  delivered,  and  taken  and  acknowledged,  this  ItJth  day  of 
April.  18SM.  before  me, 

[seal.]  ,  ,  Notary  Public. 

[Same  affidavit  as  in  Form  IV.] 

FORM   X.— ORDER   APPOINTING   APPRAISERS. 

At   a   stated  term,   etc.     Present:    The  Honorable   Charles   L.   Benedict. 
District  .Judge. 


Robert   Pickford  et  al. 

vs. 

The  Bark  B.,  her  Tackle,  etc.J 


1 


Upon  the  affidavit  of [or  consent  of  the  parties  hereto],  now, 

on  motion  of  S.  &  G.,  proctors  for  the  owners  of  said  bark  B.,  it  is  or- 
dere<l  that  F.  E.  M.  and  A.  S.  be,  and  they  are  hereby,  appointed  ap- 
praisers to  appraise  the  value  of  the  bark  B.,  her  tackle,  etc.,  and  return 
the  appraisement  made  to  the  clerk  of  this  Court  forthwith;  [and  that 
before  proceeding  to  make  svich  appraisement  said  appraisers  choose  in 
writing  a  third  person,  vvno  sliall  act  with  them  in  case  they  disagree 
as  to  the  value  of,  said  vessel,  that  the  appraisement  be  made  in  the  first 
instance  by  the  two  appraisers  herein  named,  and  that,  in  case  they 
cannot  agree,  then .  the  third  person  so  chosen  act  witii  tlieni,  and  the 
appraisement  of  two  of  said  appraisers  stand  as  the  appraisement  of 
said  vessel.] 

FORM  XI.— NOTICE  TO  APPRAISERS. 

[Title.] 

^m:    Take   notice   that  you   together   with   A.   S.   have   been   appointed 

appraisers  to  appraise  the  value  of  the  bark  .     You  will  please  call 

at   the  ofRce   of   the   Clerk   of   the   United   States   District   Court,   in   the 
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City  of  Brooklyn,   at  o'clock  A.  M.,  qn  the  instant,  and   take 

and  subscribe  the  oatli  required  by  law. 

Yours,  &c.,  B.  Lincoln  Benedict,  Clerk. 

To  F.  E.  M. 

Dated,  Brooklyn.  Dec.  1,  1891. 

FORM  XII.— OATH  OF  APPRAISERS. 

[Title.] 

We,    the    undersigned,    liaving    been    appointed    appraisers    to    appraise 
the  value  of  the  bark  B..  do  solemnly  swear  that  we  will  faithfully  appraise 
the  same  to  the  best  of  our  skill  and  ability. 
Subscribed  and  sworn  to,  etc. 

F.  E.  M. 
A.  S. 

FORM  XIII.— NOTICE  OF  APPRAISEMENT. 

[Title.] 

The  undersigned,  having  been  appointed  appraisers  to  appraise  the 
bark  B.,  her  tackle,  etc.,  do  hereby  give  public  notice,  that  they  will 
proceed  to  appraise  said  bark  at  the  South  Central  Wharf,  Atlantic 
Basin,  where  she  now  lies,  on  the  4th  instant,  at  ten  o'clock  A.  M.  of 
that  day. 

Dated,  Brooklyn,  Dec.  2,  1891. 

F.  E.  M., 
A.  S., 

Appraisers. 

FORM  XIV.— REPORT  OF  APPRAISERS. 

[Title.] 

We,    the   undersigned,    having    been    duly    appointed    and    sworn    as   ap- 
praisers   to    appraise   the    Bark    B.,    her   tackle,    etc.,    do    report   that    we 
have    examined    and    appraised   said    bark,    and    do    find    that    said    bark, 
her  tackle,  etc.,  are  worth  the  sum  of  ,$1,400. 
.All  of  which   is  respectfully  submitted. 
Dated,  Brooklyn,  Dec.  4,  1S91. 

F.  E.  M. 
A.  S. 

FORM  XV.— EXCEPTIONS  TO  LIBEL. 

[TITLE.] 

The  claimant  hcrclty  excepts  to  the  libel  lien-in  for  insulTiciency  and 
indistinctness,  in  the  following  respects: — 

1.  It  does  not  disclose  liow  the  steamer  C.  bore  wlien  Krst  seen  from 
the  tug  K. 
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•2.  It  ilooa  iu>t  disclose  what  liglits  of  llio  steamer  C.  were  seen  from 
the  tug  K.,  iiiiil  wlieii  tliey  were  m'om  ami  how  tlu\v  bore. 

y.  *:  G.,  I'roelors  for  Claimant. 

POT^M    XVT.— .WSWKR   IX    AnMlUAl.TV. 

To    the    Ilonorahio   Addison   Uroun,   Judge   of    the   District    Court    of    the 
I  iiitrd  Statrti  for  the  Soufliirn   IHstrict  nf  .\eio   Yorh-: 

J.  5>.  .mil  others,  owners  aiul  ehiiiiiaiits  of  the  steamsliii)  T.,  her  en- 
gines, etc..  as  the  same  are  proeitnleil  a{j;aiiist  on  tiie  libel  of  M.  and  N. 
in  a  cause  of  contract  civil  and  maritime,  answer  said  libel  and  com- 
plaint as  follows:  — 

First.  The  claimants  admit  the  partnership  of  the  libelants,  and  they 
have  no  knowledj;e  or  information  sullicient  1o  form  a  belief  as  to  the 
other  allegations  of  the  first  article  of  said  libel. 

Second.  The  claimants  admit  that  on  or  about  the  31st  day  of  De- 
cember, .1885,  at  Genoa,  Italy,  there  was  shipped  in  apparent  good  order 
and  condition  by  R.  &  Co.  on  board  said  steamship,  then  lying  in  said 
port  of  Genoa,  and  bound  for  the  port  of  New  \ork.  11. i  iron  drum  rep- 
resented to  loiitain  glycerine,  said  to  be  marked  and  iiunibered  as  al- 
leged in  the  second  article  of  said  libel,  and  that  thereaftr  the  master 
or  agent  of  said  vessel  signed  bills  of  lading  for  said  merchandise,  wherein 
and  whereby  they  acknowledged  the  receipt  thereof  in  apparent  good  order 
and  condition,  and  agreed  to  deliver  the  same,  subject  to  tne  exceptions 
and  conditions  mentioned  in  said  bills  of  lading,  in  the  like  good  order 
and  well  conditioned  as  received,  at  the  port  of  New  York,  unto  Drexel, 
^lorgan  &  Company,  or  assigns,  upon  the  payment  of  freight  agreed  upon. 

Further  answering,  the  claimants  deny  each  and  every  other  allegation 
of  the  second  article  of  said  libel. 

Third.  The  claimants  have  no  knowledge  or  information  sudicient  to 
form  a  belief  as  to  the  allegations  of  the  third  article  of  said  libel,  and 
therefore  deny  the  same. 

Fourth.  The  claimants  admit  that  thereafter  said  vessel  sailed  from 
the  port  of  Genoa  on  her  voyage  to  New  York,  where  she  arrived  on  or 
about  tlie  27th  day  of  March,  1886,  and  there  delivered  said  merchandise 
in  the  like  good  order  and  condition  in  which  the  same  was  received,  subject 
to  the  exceptions  and  conditions  mentioned   in  the  said  bills  of  lading. 

They  admit  that  three  of  said  drums  were  damaged,  and  that  part  of  the 
contents  thereof  was  lost.  They  admit  that  payment  of  the  claim  of  .$150 
has  been  demanded  of  the  agents  of  said  steamship,  and  refused. 

Further  answering,  the  claimants  deny  each  and  every  allegation  of  the 
f<iurth  article  of  said  libel  not  hereinbefore  specifically  admitted. 

Fifth.  The  claimants  admit  the  jurisdiction  of  this  court,  and  deny  the 
other  allegations  of  the  seventh   article  of  said   libel. 

Sixth.  F\irther  answering,  the  claimants  allege  that  said  steamship  T. 
i&;  and  was  at  the  times  herein  mentioned,  a  British  vessel,  hailing  from 
.  and  sailing  under  the  British  flag. 

That  tne  drums  of  glycerine  hereinbefore  mentioned  were  well  and 
properly  stowed  by  a  competent  stevedore  in  the  manner  usual  and  cus- 
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tomary  at  the  port  of  shipment,  and  were  well  and  surticiently  diui- 
naged.  That  a  bill  of  lading  was  duly  given  therefor,  to  which  the 
claimants  beg  leave  to  refer  and  make  a  part  of  this  their  answer, 
whereby  it  was  stipulated  and  agreed  that  said  merchandise  should  be 
delivered,  subject  to  tlie  exceptions  and  conditions  therein  mentioned,  from 
the  ship's  deck,  where  the  ship's  responsibility  should  cease.  ...  at 
the  port  of  New  York,  .  .  .  the  act  of  God,  the  Queen's  enemies, 
loss  or  damage  resulting  from  any  of  the  following  perils,  whetiier 
arising  from  the  negligence,  default,  or  error  in  judgment  of  tlie  pilot, 
master,  marinerSj  engineers,  or  other  persons  in  the  service  of  tlie  ship, 
namely,  ...  or  other  perils  of  the  seas,  rivers,  navigation,  or  land 
transit,  of  whatever  nature  or  kind  soever  and  howsoever  caused,  excepted ; 
.  weight,  measurement,  contents,  quality,  brand,  and  \alue  unknown: 
and  not  accountable  for  loss  or  damage  resulting  from  sweating,  leaking, 
breakage,  rust,  decay,  .  .  .  deterioration  in  quality,  slightness  or  in- 
sulhciency  of  packages,  stowage,  or  contact  with  or  smell— (jr  evaporation 
from  any  other  goods.  And  it  was  further  agreed  tliat  tlie  ship-owner  was 
"not  to  he  liable  for  any  (hunage  to  anj-^  goods  which  is  capable  of  being 
covered  by  insuranct-,  nor  for  any  claim,  notice  of  which  is  not  given  be- 
fore the  removal  of  the  goods."  And,  "in  case  of  damage,  loss,  or  non- 
delivery, the  ship-owner  .  .  .  not  to  be  liable  for  more  than  the  in- 
voice value  of  the  goods.'" 

That  thereafter  said  vessel  with  said  merchandise  on  board  sailed  from 
the  said  port  of  (ieiioa  to  the  port  of  Leghorn,  tnence  to  t'astellamare, 
tiience  to  (  atacolo,  tlience  to  I'atros,  thence  to  Trieste,  and  thence  to  cer- 
tain Sicilian  ports,  thence  to  Naples,  thence  to  Gibraltar,  and  thence  to 
New  York,  where  she  arrived  after  an  unusually  long  and  boisterous  pas- 
sage on  or  atjout  the  26tli  day  of  March.  1SS6. 

That  during  said  voyage  said  vessel  encountered  very  heavy  weatlier 
in  the 'Adriatic  and  Mediterranean  and  in  the  Atlantic,  which  caused 
the  vessel  to  strain  and  hil>ur  lieavily.  and  roll  and  pitch  and  ship  large 
(juantities  of  water,  and  tlie  cargo  to  work  and  strain. 

That  whatever  damage  was  done  to  said  drums  of  glycerine  resulted 
from  the  perils  of  the  seas  aforesaid,  and  is  due  in  no  way  to  any  fault 
or  negligence  on  the  part  of  the  claimants,  or  of  the  master,  ollicers.  or 
agents  of  said  vessel;  all  of  wIkhh.  on  tlie  contrary,  did  everytliing  in  their 
power  for  the  protection  and  care  of  said  merchandise. 

That  the  said  drums  in  which  the  said  glycerine  was  |)acked  were  of 
fragile  materials  and  brittle  metal,  entirely  insufficient  to  withstand  ordi- 
nary sea  perils,  and  that  the  beaking  of  said  drums  was  caused  by  such  in- 
auHiciency,  and  by  defects  thereof,  as  well  as  by  the  bad  weather  encountered 
by  the  said  ves.sel,  and  by  jierils  of  the  seas,  and  by  other  causes  excepted  in 
said  hill  of  lading. 

That  liy  the  law  of  the  Hag  of  said  steamship  as  well  as  by  the  law 
of  the  place  of  the  contract,  all  of  tlie  exceptions  of  said  bill  of  lading, 
a.H    above    set    forth,    are    valiil    against  the   shippers   of   said    merchandise. 
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ami  against    the  libolants:    ami   tlio  i-laiiiiants  bcp;   loave  to  refer   to  such 
laws,  wliitli  tlu'v  will  provo  upon  the  trial  lureof. 

Tliut  all  ami  similar  tlic  i>ioiiiiscs  are  tnu'. 

Whejffore    the   ilaiiiuiiits    pray    that   said    lilxi    may    be   dismissed   with 

^.QS^tS.  J-   y-  AM)  1>TI11CKS, 

[Ivrifualion.]  iJ.V  <-J.  liuOTUKRS.  Agents. 

FORM   Wll.— PKiniOX  TO  BRTXO  IX  VESSEL  UNDER  SUPREME 

COURT  RULE  59. 

To   Ihr    Ihuwrahle   Edirard   T.   Green,  Judge  of   the  DLstrict   Court  of  the 
I  nittd  States  for  the  Distrk't  of  Neic  Jersey: 

The  petition  of  John  Smith,  sole  owner  of  the  ship  Emily,  against  the 
steam-tug  Franklin,  her  engines,  etc.,  and  against  all  persons  claiming  any 
interest  tlierein.  in  a  cause  of  collision,  civil  and  maritime,  alleges  as 
follows: —         ^ 

First.  The  petitioner  was  at  the  times  hereinafter  mentioned,  and  is 
now.  the  sole  owner  of  the  ship  Emily,  which  is  a  British  vessel,  liailing 
from  Liverpool.  England,  of  8G4  tons  register,  and  was  up  to  tlie  time 
of  the  collision  hereinafter  mentioned  tight,  staunch  and  strong,  and 
in  every  way  seaworthy. 

Second.  [Sets  forth  facts  of  collision  between  sliip  Emily  in  tow  of 
tug  and  a  dredge  at  anchor.] 

Third.  Said  collision  was  not  caused  or  contributed  to  by  any  negli- 
gence on  the  part  of  the  petitioner  or  of  those  in  charge  of  said  ship, 
but  was  caused  by  the  negligence  of  the  steam-tug  Franklin,  in  the  fol- 
lowing respects  among  others.     [Here  faults  are  specified.] 

Fourth.  On  or  about  the  5th  day  of  Xovembcr,  1888,  Richard  Roe  filed 
a  libel  and  commenced  a  suit  in  this  court  against  said  ship  Emily, 
her  tackle,  etc.,  only,  for  damages  alleged  to  have  been  sustained  by 
said  steam  dredge  by  the  collision  aforesaid,  in  tlie  sum  of  $5,000;  and 
on  or  about  the  l-2tli  day  of  Xovember,  1888,  the  petitioner  duly  filed 
in  said  cause  a  claim  to  said  ship  Emily,  her  tackle,  etc.,  with  the  sti])U- 
lation  for  costs  required  by  the  rules  and  practice  of  this  Court,  and 
also  a  stipulation  in  the  sum  of  $0,500,  the  agreed  value  of  said  ship. 
Your  petitioner  has  not  yet  filed  his  answer  to  said  libel,  tlie  process 
not  having  yet  been  returned. 

And  your  petitioner  alleges  that  said  steam-tug  Franklin,  her  engines, 
etc..  ought  to  be  proceeded  against  for  said  damages  in  the  same  suit  as  said 
ship. 

Fifth.  Said  steam-tug  Franklin  is  now  within  tliis  district  and  within  the 
jurisdiction  of  this  Court. 

Sixth.  All  and  singular  the  premises  are  true,  and  within  the  jurisdiction 
of  the  United  States  and  of  tliis  Honorable  Court. 

Wherefore  your  petitioner  prays  that  process  may  issue  according  to 
the  practice  of  this  Court  and  the  rules  of  the  Supreme  Court  in  Ad- 
miralty against  the  steam-tug  Franklin,  her  engines,  etc.,  to  the  end 
that  said  tug  may  be  proceeded  against  in  this  suit  for  the  damage  al- 
leged to  have  been  su.stained  by  tlie  libelant  Roe,  as  if  said  tug  had  been 
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originally  proceeded  against  herein.  And  the  petitioner  further  prays 
tliat  all  persons  claiming  any  interest  in  said  tug  Franklin  may  be 
cited  to  appear  and  answer  tiie  libel  herein  and  this  petition,  and  tliat 
said  tug  Franklin  may  be  condemned  and  sold  to  satisfy  the  claim  of 
the  libelant  for  damages,  if  any,  with  interest  and  costs,  and  also  the 
costs  of  petitioner  herein,  and  that  the  petitioner  may  have  such  other 
or  further  relief  as  may  be  proper. 

Sworn  to,  etc.  John  Smith. 

FORM   XVIIL— IXTERLOCUTORY   DECREE   AND   DEFAULT   IN    AD- 
MIRALTY. 

At  a  stated  term.  etc.     Present:   Hon.  — ■ — -  ,  Judge. 

[Title.] 

The  marshal  having  returned  on  tlie  monition  issued  in  the  above 
entitled  cause  that  he  had  attached  the  said  vessel,  her  tackle,  apparel 
and  furniture,  and  upon  the  certified  copy  order  of  publication  that  lie 
had  given  due  notice  to  all  persons  claiming  the  same  that  the  court 
would,  on  this  day,  proceed  to  the  trial  and  condemnation  of  the  said 
vessel,  her  tackle,  etc.,  should  no  claim  be  interposed  for  the  same: 
whereupon,  on  motion  of  D.  &.  F.,  proctors  for  the  libelants,  proclama- 
tion was  made  for  all  persons  interested  in  the  said  vessel,  her  tackle, 
etc.,  to  appear  and  iiiter])0se  their  claims:  and  no  person  appearing,  on 
like  motion,  it  is  further  ordered  that  the  defaults  of  all  persons  be, 
and  the  same  are  accordingly  hereby,  entered,  and  that  the  saiil  vessel, 
her  tackle,  etc..  be  condenine<l  to  pay  the  demands  of  the  libelants. 

And  it  is  further  ordered  that  it  be  referred  to  .  a  commis- 
sioner of  this  court,  to  ascertain  and  comjiute  the  amount  due  the 
libelants  for  repairs,  and  to  leport  the  same  to  tliis  court,  witli  all  con- 
venient speed. 

FORM   XIX.— IXTKRLOC  ITORV   DK(  KKK   iX   ADMIRALTY. 

At  a  stated  term.  etc.     IMesent:   Hon. ,  Judge. 

[Title.] 

This  cause  having  been  heard  on  the  pleadings  and  proofs  of  the  re- 
spective parties,  and  having  been  argued  by  the  respective  advocates, 
now  on  motion  of  S.  and  (J.,  proctors  for  the  libelant,  it  is  ordered  tliat 
the  libelant  recover  herein  against  the  shij)  Y..  her  tackle,  etc..  the  dam- 
ages   sustained    by    him    iiy    reason   of   the   matters   set  forth  in   the  libel, 

and   that   it   he   referred   to  ,    a    commissioner   of   this   court,   to 

ascertain  tin-  aniou'it  of  sudi  (jaiiiagcs,  and  report  thereon  to  this  court 
with  all  convenient  sjieed. 

Third.    I'ecause  he  has  alhjwed  for  a  new  wlieel  of  the  ('. 

Fourth.  I'ecause  he  has  reporttid  tliat  the  libelants  are  entitletl  to  re- 
cover $;J.O:il.l  1  for  lepairs. 
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I'ijth.  lU'oausc  lit'  1ms  roporknl  that  tin-  lilx'laiits  are  entitled  to  re- 
covor  9!;{.t'S1.52  lor  lUimmago. 

Sixth.  lUranse  lu-  lias  loported  that  tlic  iilxhiiits  arc  I'lititlcd  to  le- 
iWiT  tlio  sum  of  $7,107.03. 

Strrnth.  Hfi-auso  lu*  lias  adojitt'd  an  erroneous  rule  of  daiua>>es  and 
has  allowtnl  more  than  the  niarki't  value  of  the  C.  during  the  deten- 
tion. 

KiyUth.  Meeause  lie  has  allowed  to  the  libelants  for  demurrage  more 
than  fhev  aetually  lost,  viz.,  more  than  the  expense  incurred  by  them 
in  performing  the  various  eharters  of  the  C. 

\  iuth.  Heeause  he  huf^  not  adopted  the  principle  of  restitutio  in  in- 
triiniiti.  but  by  his  report  has  held  that  the  lilxdauts  cduld  make  a  profit 
out  of  the  disast<3r. 

,  Claimant's  Proctor. 

KOK.M    XX.— FINAL  DKCIJKE  1X   ADMIRALTY. 

At  a  stated  term,  etc.     Present: .  .Judge. 

Jon.N  S-AiiTii  and    Thomas  Browx,  Libelants,"!  » 

ayainst  I 

The   K.   I.   Stkamhoat   Company,   Respondent.! 


This  cause  having  been  heard  on  the  pleadings  and  proofs  of  the  re- 
spective parties,  and  having  been  argued  by  the  respective  advocates, 
now  on  motion  of  D.  &  F.,  proctors  for  the  libelants,  it  is  ordered,  ad- 
judged, and  decreed  that  the  libelants  above  named  recover  herein  against 
the  respondent  above  named  the  sum  of  .$.■). 000.  with  interest  thereon  from 
the  9th  day  of  .Fanuary,  1889,  amounting  to  $~^2^^,  and'  costs,  taxed  at  the 
sum  of  $112.07.  making  in  all  the  sum  of  .$.').8;i7.C7. 

And  it  is  further  ordered,  adjudged  and  decreed  that,  unless  this  de- 
cree be  satisfied,  or  proceedings  thereon  be  stayed  on  appeal,  within  the 
time  limited  and  prescribed  by  the  rules  and  practice  of  this  court,  tiie 
libelants  have  execution  to  satisfy  this  decree,  and  the  stipulators  for 
costs  in  behalf  of  the  respondent  cause  the  engagements  of  tlieir  stipu- 
lation to  be  performed. 

FORM  XXI.— FINAL  DECREE  IN  ADMIRALTY. 

At  a  stated  term  of  the  District  Court  of  the  United  States  for  tlie 
Soutiiern  Di.strict  of  New  York,  held  at  the  Court  Rooms  in  the 
City  of  New  York  on  the  3d  day  of  April,  1891.  Present:  Honoraljle 
Addison  T'rown.  .ludge. 

The  Steam  rowA(;E  Compaxy,  Libelant, 

against 
The  Schoonkk  Sakah,  her  tackle,  etc. 
Joiix  Smith,  Claimant.     . 

This  cause  having  come  on  to  be  lieard  upon  tlie  pleadings  and  proofs 
adduced    by    the    respective   parties,    and    liuving    been    argued    by    the    re- 
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spective  advocates,  now  on  motion  of  D.  &  F..  proctors  for  the  claimant, 
it  is  ordered,  adjudged,  and  decreed  tiiat  tlie  libel  herein  be  and  the 
same  hereby  is  dismissed  with  costs,  and  it  is  further  ordered,  adjudged, 
and  decreed  that  John  Smith,  the  claimant  above  named,  recover  herein 
against  the  libelant  the  sum  of  sixty-eight  28-100  dollars  costs  as  taxed. 

And  it  is  further  ordered  that,  unless  this  decree  be  satisfied  or  an 
appeal  be  taken  therefrom  within  the  time  limited  and  prescribed  by 
law  and  the  rules  and  practice  of  this  Court,  the  stipulators  for  costs 
on  the  part  of  the  libelant  cause  the  engagements  of  their  stipulation  to 
be  fulfilled,  or  show  cause  within  four  days  thereafter  why  execution 
should   not  issue  against  their  goods,   chattels   and   lands   to   satisfy   this 

decree. 

Addison  Brown. 

FOR^r  XXTI.— FINAL  DErREE  IX  AmilRALTY. 

At  a  stated  term  of  the  District  Court,  etc.     Present:  Hon. , 

Judge. 

John  Smith 

against 

The  Steamboat  X..  her  e.ngine.s,  etc.,  and 

THE  Seam-tig  Y.,  her  engines,  etc. 

Tlie  report  of  the  commissioner  to  wiiom  it  was  referred  to  ascer- 
tain the  damages  sustained  by  the  libelant  by  reason  of  the  matters 
set  forth  in  the  libel  having  been  filed,  wherefrum  it  appears  that  such 
damages  amount  to  the  svim  of  three  thousand  dollars,  and  exceptions 
to  said  report  having  been  filed  on  the  part  of  the  libelant  and  both 
the  dainnints,  and  such  exceptions  having  been  overruled,  now,  on  mo- 
tion of  D.  &  F..  proctors  for  the  libelants,  it  is 

Ordered  that  said  report  be,  and  the  same  hereby  is,  in  all  respects 
confirmed;  and  it  is  further  ordered,  adjudged  and  decreed  that  the 
libelant  recover  herein  as  damages  said  sum  of  tliree  thousand  dollars, 
and  as  interest  thereon  from  the  date  of  said  report  the  sum  of  one 
hundred  dollars,  and  as  costs  the  sum  of  two  hundred  dollars,  making 
in  all  tlie  sum  of  thirty-three  hundred  dollars,  for  which  sum  said 
steamboat  X.,  and  said  steam-tug  Y.,  their  engines,  etc.,  are  hereby  con- 
demned. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  as  between  said 
steam-boat  and  said  steam-tug  the  amount  so  adjudged  to  the  libelant 
with  the  accruing  interest  and  charges  be  paid  by  the  respective  claimants 
of  said  vessels  in  equal  moieties,  and  that  any  portion  of  either  of  such 
moieties  which  the  libelant  shall  not  be  able  to  collect  from  or  enforce 
against  either  said  steam-boat  or  said  steam-tug.  or  their  respective  claim- 
ants, sliall  be  collected  from  or  enforced  against  the  other. 

And  it  is  further  ordered,  adjmlged  and  decreed  that,  unless  this 
decree  l)e  satisfied  or  proceedings  thereon  be  -taycd  on  appeal  within 
the  time  and  in  the  m;iiin<'r  prescribed  by  the  rules  and  juactice  of 
this   Court,   the   stipulators   for   costs   and    value   on   the   part  of  said  ves- 
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sols  oauso  tlio  »-nj,'aiiciiU'Mls  of  lluir  stijui  hit  ions  to  lie  pciforinod,  or  show 
cause  within  tlu-  timo  proscrilu-.i  l>v  law  why  cxcciitioii  aliould  not  issue 
ai'atnst  tlioir  •jiHuls.  i-liattels  aiul  Uuul.s  to  satisfy  tliis  diH-roo. 

FOK.M     Will.      IIN  Al.     DKCllKh:     IX    ADM  1  KAhlV     FOR    SUiMJMARY 

,)riH;MKN  r  ox  bond  to  ma  usual. 

At  a  st^atoil  tt'iin,  oto.     I'lcsiMit:  Hon. ,  Judge. 

iloiiN  Smith 
apainst 
The  Ste-vmboat  \.  and  tuk 
Steam-xuu  V.         J 

On  readifig  and  tiling  the  reoprt  of  A.  B.,  to  whom  it  was  referred  to 
asi'i-rtain  the  damages  sustained  by  the  libelant,  whereby  there  is  re- 
ported due  the  libelant  as  sueh  damages  the  sum  of  $:i,000,  and  the 
time  to  file  exceptions  to  said  report  having  expired,  and  no  exceptions 
thereto  having  been  tiled,  now  on  motion  of  D.  &  F.,  proetors  for  the 
libelant,  it  is 

Ordered  that  said  report  be  in  all  things  confirmed,  and  that  the  libel- 
ant recover  herein  against  the  steamboat  X.,  said  sum  of  $;5,000  reported 
due  as  aforesaid,  with  $100  interest,  and  $200  costs,  making  the  sum  of 
,S.1.:?no,  and  that  said  steamboat  X.,  her  engines,  etc.,  be  condemned  there- 
for.* 

And  it  is  further  ordered,  adjudged  and  decreed  that  in  pursuance  of 
the  Act  of  Congress  passed  March  3,  1847,  a  summary  judgment  be  and 
the  same  hereby  is  entered  against  R.  S.,  principal,  and  G.  H.  and  J.  K., 
sureties,  on  their  bond  given  on  the  discharge  of  said  steamboat  from 
custody,  for  the  sum  of  $6,000,  the  amount  of  their  said  bond. 

And  it  is  furtlier  ordered,  adjudged,  and  decreed,  that  the  libel  here- 
in be  dismissed  as  against  the  steam-tug  Y.,  with  costs,  and  tliat  M.  N., 
claimant  of  said  steam-tug,  recover  herein  against  the  libelant  the  sum 
of  $75  costs. 

And  it  is  further  ordered,  adjudged  and  decreed  that,  unless  this  de- 
cree be  satisfied  or  proceedings  thereon  stayed  on  appeal  within  the 
time  and  in  the  manner  jjrescribed  by  the  rules  and  practice  of  this 
Court,  the  libelant  have  execution  to  enforce  satisfaction  of  this  decree 
as  against  said  steamboat  X.,  and  the  stipulators  for  costs  on  the  part 
of  the  libelant  cause  the  engagements  of  their  stipulation  to  be  per- 
formed, or  show  cause  why  execution  should  not  issue  against  their 
goods,  chattels  and  lands  to  enforce  satisfaction  of  this  decree  as  against 
the  libelant. 


ADMIKALTY    FOEMS.  2847 

FORM  XXIV.— FINAL  DECREE  .\XD  ORDER  OF  SALE  IN 

ADMIRALTY. 

At  a  stated  term,  etc.    Present:  Hon. ,  Judge. 

[Title.] 

[Same  as  last  form  to  *.] 

*And  it  is  further  ordered  that  tlie  Clerk  of  this  Court  issue  a  writ 
of  venditioni  cjrpouas  to  tlie  Marshal  of  the  District,  for  the  sale  of  said 
steamboat  X.,  returnable  at  the  ()ctol)er  Term,  tlie  .Marshal  giving  six 
days'  notice  of  sale,  pursuant  to  law. 

And  it  is  further  ordered  that  out  of  tlie  proceeds  of  the  sale  of  the 
said  vessel,  when  paid  into  the  Registry  of  tlie  Court,  the  Clerk  of  this 
Court  pay  to  the  libelant  or  his  proctor  the  amount  reported  due,  together 
with  his  taxed  costs. 

And  it  is  further  ordered  tliat.  unless  an  appeal  be  taken  from  this 
decree  within  the  time  limited  and  prest-ribed  by  the  rules  and  prac- 
tice of  this  Court,  tlie  Clerk,  after  deduetiiig  the  taxed  costs  of  the 
officers  of  Court,  distribute  the  proceeds  in  satisfaction  of  this  decree, 
subject  to  all  priorities  as  they  now  exist. 

FORM  XXW— NOTICE  OF  APPEAL  IN  ADMIRALTY. 

Distinct  Court  of  the  United  States  for  the  Southern  District  of  New 

York. 

A.   B.,   Libelant  and    Appellant, 

against 

Thk  Schooner  Sakau.  her  tackle,  etc. 

M.  M.,  Claimant  and   Appellee. 

Sirs:  Take  notice  that  the  libelant  above  named  herehy  appeals  to  the 
I'nited  States  Circuit  Court  of  Appeals  for  tlie  Second  Circuit  from 
the  final  decree,  entered  herein  June  2.3,  1891. 

Dated,  N.  Y..  July  .3.   1891.  Yours,  etc.. 


Proctois  for  iJbelant  and  Appellant. 

To ,  Proctors  for  Claimant  ant!  A]i|iellee. 

Samuel  H.  Lyman.  Esq., 
Clerk  of  the  District  Court  of  the  United  States  for  the  S.  D.  of  N.  Y. 
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ForiM  xxvL— rirriTiox  ox  appkal. 

United  States  Circuit  Court  of  Apprals  for  the  iSccond  Cirouit, 

A.  !>.,   Libolant   iiiul    Appi'lliint, 

against 

The  Sohoonku  Sah.mi,  hi;u  lArKi.i:.  ktc. 

M.  N.,  Claiinaiit  ami  Api)t'lltH'. 

To  the  Hotwrable  United  IStates  Circuit  Court  of  Appeals  for  the  Second 
Cinuit: 

Tlio  petition  of  A.  B.,  tiie  libelant  herein,  respectfully  shows  as  fol- 
lows:— 

].  On  or  about  December  6,  1890,  llie  libelant  liled  a  libel  in  the  Dis- 
trict Court  of  the  Inited  States  for  the  Southern  District  of  New  York 
a>rainst  the  above-named  schooner,  in  a  cause,  civil  and  maritime,  to 
recover  the  sum  of  $1,000  for  damages  alleged  to  be  due  the  libelant 
from  said  schooner,  with  interests  and  costs,  as  by  reference  to  said 
libel  will  more  fully  ajipear. 

•2.  On  or  about  January  20.  1891,  the  claimant  duly  appeared  and  filed 
his  answer  to  said  libel,  praying  that  the  libel  be  dismissed  with  costs, 
as  by  reference  to  said  answer  will  more  fully  appear. 

3.  In  March,  1891,  said  cause  came  on  for  hearing  before  the  Honor- 
able Addison  Brown,  Judge  of  said  District  Court,  and  such  proceedings 
were  had  tluxt  on  April  3.  1891,  a  tinal  decree  was  made  and  entered 
iu  said  suit,  whereby  it  was  adjudged  that  the  libel  be  dismissed  and 
that  the  claimants  recover  the  sum  of  $68.28  as  costs. 

4.  The  above  named  libelant  and  appellant  is  advised  and  insists  that 
said  final  decree  is  erroneous,  in  that  it  does  not  decree  payment  of  the 
libelant's  claim  with  interest  and  costs. 

.).  For  this  and  other  reasons  the  above  named  libelant  and  appellant 
appeals  from  said  final  decree  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Second  Circuit,  and  on  said  appeal  intends  to  seek  a 
new  decision  on  the  law  and  on  the  facts,  upon  the  pleadings  and  proofs 
in  said  District  Court,  and  upon  new  pleadings  and  proofs  to  be  intro- 
duced in  this  court,  and  prays  that  the  record  and  proceedings  afore- 
said may  be  returned  to  the  United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit,  and  that  said  decree  may  be  reversed  and  the  libel- 
ants be  decreed  payment  of  their  claim  with  interest  and  costs  in  the 
District  Court  and  in  this  Court.  S.  &  G. 

Dated,  N.  Y.,  July  17,  1891.  Proctors  for  Appellants. 
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Fo^v^r  xxvii.— order  for  mandate  tx  ad:^iiralty. 

At  a  stated  torm  of  the  United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit,  held  in  the  Court  Rooms  in  the  city  of  New- 
York,    on    tiie    day    of    December.     Ism.      Present:     Honorable 

William  J.  W  Ai.r.Aci;  and  Honorable  E.  IIenrv  Lacombe,  Judges. 

[Title.] 

This  cause  havinjj  cc)me  on  to  be  heard  on  appeal  from  the  decree  of 
the   District   Court   of   the   United    States    tor   tlie   District   of   Coiniecticut, 

entered   herein   ,    1801.    now.   on    motion   of   D.  &   F.,   proctors   for   the 

libelant  and  appellant,  it  is 

Ordered  tiiat  said  decree  ije,  and  the  same  hereby  is,  reversed,  with 
costs  of  this  Court,  and  tliat  the  costs  of  the  District  Court  be  appor- 
tioned, and  that  a  mandate  issue  to  said  District  Court  directing  said 
court  to  proceed  in  accordance  with  the  opinion  of  this  Court. 

FOR.M  XWIII.— MANDATE  IN  ADMIRALTY. 

Umted  States  of  Ajierica.  ss. 

•iiii 
The  Presidriit  of  the  United  SItates  of  America,   to  the  TTonor- 
able  the  Judge  of  the  District  Court  of  the  United  Htatcs  for 
the  Southern  District  of  Xeir,  Yor/f',  Greetixg: 
[Seal.] 

Whereas,  lately  in  the  District  Court  of  the  United  States  for  tlic 
Southern  District  of  New  York,  before  you.  i?i  a  cause  between  J.  S.. 
libidant  and  appellee,  and  the  steamship  X.,  wiicreof  A.  B.  is  claimant 
and  appellant,  wherein  the  decree  of  said  Court  is  in  tiie  words  and 
I'i^iures  following,  viz:  [Here  state  substance  of  decree  of  District  Ctiuit| 
as  by  the  inspection  of  the  transcript  of  the  record  of  the  said  Court, 
whicji  was  brought  into  the  United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit  by  virtue  of  an  appeal  taken  out  by  said  A.  B.,  agree- 
alily  1(1  tli(^  Act  of  Congress  in  such  case  made  and  provided,  fui]\'  and 
at  laige  appears : 

And  whereas,  in  the  jjiesent  teini  of  October,  in  the  year  of  oui-  Lmd 
one  thousand  eight  bundled  and  ninety-one.  the  said  cause  came  on 
to  be  heard  before  the  said  L'nited  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit,  on  the  said  transcript  of  record,  and  was  argued  iiy 
counsel. 

(tn  consideration  wlieieof  it  is  now  here  ordered,  adjudged  and  de- 
creed by  this  Court  that  tiie  decree  of  the  District  Court  be.  ;ind  tiie 
sanuf  lien^jy  is.  allirined.  with  1  he  eosts  of  tliis  (oiiit.  ainonnling  to 
the  sum  of  .$42.2r>. 

\\>\\.  thei-efore,  are  hereby  comnnuided  that  such  fui-tiier  proceedings 
be  ha<l  in  said  cause,  in  conformity  with  the  opinion  of  this  court,  as 
according  to  I'ight  and  justice  and  the  laws  of  (lie  United  Stales  ought  to 
lie  had,  the  said  appeal  notwithstanding. 

VVitne.sH    the     llonoralilc     Mi:i.\Mr.K    W.     I"ri  i.i;i{.    Chief    .lustice    of    the 

Fed.    I'r;ir.    \,,l.     HI,        IT'l. 


:>S.')0  aimm;m>i\. 

* 

Supri-mo  ioiirt  of  tlic  liiit.-.l  StatcN.  i\u-  t  w  .'iil\ -t'omt  li  day  of  DiHcmhcr, 
ill  tlu'  vi-ar  of  i>iir  l.or.l  mic  tlu)U>.;uul  t''\^s\\i   liuiidrc.l  ami   imnt\  imo. 

John    A.  SiiiKi.its. 

(.'loik  of   tlic    I  iiifod   States   Cin'tiit    (  ouit   of    .\|i]>fals 

for  till'  Soroiid  (  iniiit. 

vosts   of   riork    *1^;'^ 

I'riiitiii!:    loooril    '*-^*' 

Attorm^    25.00 

$42.25 
RMJM    XXIX.— FlXAl.    1)K.(I{I:K  ON    MAXDATK    IX    ADMIRALTY. 

At    Ji    statiHJ    tonii    of    tlie     Distiitt    Court,    etc.      Present:     Ilonorahle 
,  Judiic 

[Title.] 

The  decree  of  this  court  entered  herein  duly  7.  ISO!,  having  been  af- 
firmed on  appeal  to  tlie  United  .States  Circuit  Court  of  Appeals  for  tiie 
Second  Circuit,  as  appears  from  tlie  mandate  of  said  court  filed  herein 
December  12.  lS!tl.  now.  on  motion  of  D.  &  F..  proctors  for  the  libelant 
and  appellee,  it   is 

Ordered.  adjuilj,M'd.  and  decreed  that  the  libelant  above  named  recover 
herein  the  sum  of  $ .  damages,  and  the  further  sum  of  $ .  in- 
terest  thereon    from    the   date  of    the   report   of   the   commissioner    herein. 

and   the   further   sum   of  $ .   costs  of  this  court,   and   the  further   sum 

of  $42.25.  co.sts  of  sai'l  (  oiirt  of  .Xjipeals,  making  in  all  the  sum  of 
.>? .  for  which  sum  the  above-named  vessel,  lier  tackle,  etc..  are  here- 
by   condemned. 

And  it  is  further  (udeied,  adjudged  and  decreed  that  tlie  stipulators 
for  costs  and  value  on  the  ])art  of  the  claimant  and  the  sureties  on  the 
bond  given  on  a))|)eal  herein  cau.se  the  engagements  of  their  stipula- 
tions and  bond  to  be  i)erforined.  or  show  cause  wliy  execution  should 
not  issue  against  their  goods,  chattels  and   lands  in  satisfaction   lieicof. 

1-OR.M    XXX.— LIUKL  OF    PFTITIOX  FOR   LIMITATION  OF 

LIABILITY. 

To  the  Ifonoriihlc  Ailtli^on  lirnini.  ./ iidfje  of  the  Dislrict  Coiirl  of  thr  Ihiitrd 
Kttites  for  the  Southern  District  of  New  York: 

The  libel  and  petition  of  the  T.  Steamship  Coini)any.  owner  of  th<>  steam- 
ship D..  in  a  cause  of  action,  civil  and  maritime,  resiiectfiilly  shows:  — 

First.  Your   petitionei'    is   a   corporation    duly   created    and    organized    by 

and    under    the   laws    of    the    kingdom    of   .    having    it-    principal    ofTice 

at   .    and    owns    and    runs    a    line    of    steanisiiii)s    for    the    carriage    of 

cargo  and  passengers  lietween  Oerman  ]iorts  and  the  jiurt  of  New  \  oik, 
known    aa   the   T.   Line.      At   the   times    hereinafter    uuntioued    your    peti- 
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tioiier  was  the  owner  of  said  steamship  D.,  which  was  engaged  in  tlio 
business  of  carriage  of  cargo  an<l  passengers  in  said  line  as  aforesaid. 

Second.  On  the  20th  day  of  March,  188!t.  said  steamship  D.,  iiaving  on 
board  a  large  general  cargo  and  about  oOO  j)assengers,  and  being  fully 
manned  with  a  large  and  c-ompetent  crew,  under  command  of  an  ex- 
perienced master  with  a  full  corps  of  ellicicnt  orticers,  left  the  port  of 
H.  bound  on  a  voyage  to  New  York  na  the  ports  of  C.  and  D.  After 
touching  at  said  ports,  and  taking  on  more  passengers  and  cargo  and 
ship's  coals,  said  steamship  left  D.  for  New  York  on  March  26th,  passing 
Dennis  Head  on  the  27th,  and  through  J'entland  Frith  on  the  following 
day,  whence  all  went  well  with  said  vessel  until  the  2d  of  April,  when 
a  storm  came  up.  and  for  two  days  the  vessel  lal)ored  heavily  in  the  seas. 
On  tiie  morning  of  the  4tli  the  high  seas  continued,  and  tinally.  at  3:30 
P.  M..  when  in  latitude  4(i°  28'  and  longitude  40°  ti',  a  shock  was  felt 
throughout  the  sliip.  The  engines  were  stojjped  instantly,  and  upon 
investigation  it  was  found  that  the  stern  section  of  the  propeller  sliaft 
had  broken  in  the  stern  tube,  and  that  at  the  same  time  the  stern  bulk- 
head was  broken  into  and  rivets  started,  letting  in  a  large  (juantity  ot 
water.  All  the  pumps  were  worked,  the  sails  set.  The  pumps  were  kept 
going,  but  were  unable  to  keep  the  water  undei-  control.  'Jbe  pumps 
were  worked  by  steam,  and  the  other  compartments  of  the  vessel  kept 
empty;  but  the  water  continued  to  rise  in  tlie  engine-room.  A  portion 
of  the  cargo  was  jettisoiu-d  without  avail.  The  water  in  the  after  hold 
rose  to  a  deptli  ()f  three  feet.  The  sea  wa.s  still  hi<ih.  The  storm  con- 
tinued, and  the  steamer  laboied  lieavily.  and  began  noticeably  to  settle 
lower  aft. 

At  daylight  on  the  (ith  of  April  tlie  steamship  M.  was  sighted.  She 
promptly  oflfered  assistance.  Her  commandei-  undertook  to  tow  the  D. 
to  the  nearest  land,  which  was  the  Azores.  The  M.  accordingly  began 
towing.  The  leak  in  the  I),  increased  so  ra])idly  that  at  11  A.  M.  her 
pas.sengers  were  begun  to  be  transferred  to  tlie  M..  wiiich  was  con- 
cluded at  4  P.  M.  The  captain  of  the  .M.  tiien  declined  to  tow  the  D. 
longer,  after  the  passengers  had  been  ti'ansferied :  and  as  the  leak  was 
increasing,  the  cai»tain  and  crew  of  the  I),  were  c()m])elled  for  their 
own  safety  to  aiiandon  tlie  vessel,  wliich  was  done:  and  tiiereafter  said 
vessid.  together  with  all  hei-  tackle,  apparel,  boats  and  a])])urtcnanccs 
have  become  a  total  bos.  and  no  freight  moneys  have  been  earned,  paid. 
or  received  therefrom. 

Said  accident  happened,  and  tlie  loss,  damage,  injury  and  destruction 
above  set  foith  were  occasioned,  done  and  incuncd  without  fault  or  privity 
or  knowledge  of  your  petitioner,  and  without  the  fault  of  any  of  its  ofViceis. 
agents  or  servants,  ixit  wei'c  due  solely  to  |)erils  of  the  seas. 

Fourth.  Nevertheless  certain  persons  claiming  to  lia\e  Iwcii  passengers 
on  said  \essel.  and  jiersons  claiming  to  lia\'e  lost  jiassengers'  luggage  <»r 
baggage  upon  tlie  1).,  have  alrendv  biougbt  suit  against  your  petitioiK'r, 
and  otlnT  suits  -.{v  tliieateni'd.  Hn  the  litli  day  "i  May,  l^<S!l,  (uic  X.  \. 
commenced  an  action  against  youi'  petitioner  in  the  Snpreine  Coui-t  of  the 
State  of  Nf'w  ^'ork  for  the  City  and  County  <)l  New  \'ork.  within  the  South- 
ern District  of  New  York,  to  recover  damages  for  alb'^ed   loss  or  destruc- 
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tiou  of  lii,i;jjajit'  upon  !<ahl   .-ti  ;niislii|);    aiul   >ai(l   artiiui    i>  still    iniuiiiii;,  the 

|iluiiitiir°s  attonifv    ln'iiiii'  •'•   ^•-    l'->-<|--   v^  hose   ollicc    is   at   .    in    tlu'   (  ity 

lit  Now  \'(irk.  \ouv  |)t't  it  ioiuT  dcsiic.--  to  cuiilcst  its  lialiitity  Uiv  tlu'  loss, 
«1«  stnu-tioii.  tlaniajrc.  and  injury  occasidncd  hy  said  aiH-idciit,  and  also  to 
claim  tli«>  lieiu'lit  of  tin-  liniitat  i()ii  ol  lialiiiit_\  piov  idcd  in  tlu'  tliird  and 
fourth  sfi'titnis  of  tlu'  Ait  of  t  onj^rcss.  ciititli'd  "Am  Ait  to  limit  the  lia- 
liility  of  slii|>-o\\  nt'is  and  for  otlicr  imriioscs.'"  |)assrd  Manli  ;!.  IS.")!,  now 
tniliodiod  in  SS  4-S.S  to  4'lS't  of  tlic  IJcvisfd  Statntcs.  and  the  \arions 
-•tatiiti's  in  aildition  tlu'rcto  and  anii'iidatoi  y  tluirof.l  |and  is  ready  and 
willinu  to  transfer  any  interest  or  s/k's  i  i  <ii]k  rundi  \\\  liie  steanisliip  I), 
for  tlie  licnelit  of  all  siiili  claimants  to  a  trustee  to  lie  appointed  by  this 
llonoralde  I'ourt.  altlioofjli.  as  this  petitioner  is  advised  and  helieves,  said 
stoanisliip  1).  and  her  freiuiit  moneys,  and  iicr  tackle  and  apparel,  are  now 
and  have  l>oon  a  total  loss.  | 

l-'iflh.  \'onr  petitioner  fort  her  states  tiie  fads  ,iiid  circumstances  hy  rea- 
son of  wliieli  e\eni]ition  from  liability  is  claimed,  as  follows,  in  addition 
to  the  facts  lipreiiibefore  alle<;e(l:  — 

That  the  said  steamship  I),  was  in  all  respects  sound,  staunch,  and 
seaworthy,  and  jiroperly  manned  and  e(|uippeii.  and  provided  for  the. 
voya^re  in  whiidi  she  was  <'noaged.  and  under  command  of  piopcr  and 
suitable  ollicers. 

That  said  accident  occurred  through  no  fault  or  Ui'j.'ligence  on  the 
part  of  the  persons  on  lioard  of  or  haxiuL!  cliarse  of  the  navif^ation  of 
the  said  .steamship  I).,  hut  was  wholK-  diu'  to  the  jierils  of  the  seas,  the 
severity  of  the  storm,  and  the  action  of  the  elenu'uts  in  breakinji'  the 
shaft  of  said  steamer  within  the  stern  tube,  whereby  tiie  stern  bulkJiead 
was  broken  and  rivets  started  and  a  leak  made  so  that  it  became  impossible 
to  repair  her.  which  linally  caused  iier  to  be  abandoned  by  her  jiassengers, 
officers,  and  crew. 

That  said  steamship  1).  has  not  been  libeled  or  arrested  in  any  court 
to  answei-  for  said  loss  or  destruction,  but  tiiat  the  owners  have  iieen 
sTied  within  the  Soutliern  District  of  New  York,  as  aforesaid. 

That  your  petitioner  is  ignorant  of  the  amount  of  the  losses  and  in- 
juries snflered-  by  the  several  freighters  and  owneis  of  merchaiidise 
upon  said  voyage. 

W'herefoie  youi-  petitioner  prays  that  this  Honorable  t'ourtl  will  issue 
a  motion  against  all  persons  claiming  damages  for  jiny  loss,  destruc- 
tion, damage,  or  injury  occasioned  by  said  accident,  citing  them  to  ap- 
pear before  this  court  and  make  dm  ]iroof  of  tiieir  res|)ective  claims, 
at  a  time  to  1m*  therein  named:  as  to  all  which  claims  your  petitioner  will 
contest  its  liability,  independently  of  tiie  limitation  of  lialulity  (daimed 
under  the  act  and  st;itute  aforesaid. 

Also  that  the  court  will  designate  a  commissioner  before  whom  proof  of 

1  Or  in  case  of  an  appraisement,  "and  to  that  end  desires  an  a])praise- 
inent  to  be  had  of  tlie  amount  or  value  of  its  interest  in  said  steamshij)  in 

the  condition   in   which   she  was  after  said   accident  and   damage  on   -, 

1880.  and  of  her  freight  tlien  pending:  and  for  that  jmrpose  your  petitioner 
asks  that  said  steamsiiiji  be  examined  and  her  \alue  ascertained  by  a  com- 
missioner of  the  I  District]  Court,  or  by  such  othei-  means  as  the  court  shall 
direct." 
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all  claims  presented  in  pursuance  of  !^ucli  inonitiun  shall  be  made;  and  tlial. 
upon  tlie  coming  in  of  the  leport  of  ^aid  commissioner  and  upon  tlie  hear- 
ing of  the  cause,  if  it  shall  appear  that  the  petitioner  is  not  liable  for  such 
loss,  damage,  destruction,  and  injury,  it  may  so  finally  be  decreed  by  this 
court.  And  that  in  the  meantime  and  until  the  final  judgment  of  the  court 
shall  be  rendered  herein,  this  court  will  make  an  order  restraining  the 
furtliei-  prosecution  of  all  and  any  suit  or  suits  against  the  petitioner,  in 
resjjcct  to  any  such  claim  or  claims.  |)articularly  by  the  said  N.  Y.,  who 
brought  suit  in  the  Supreme  Court  of  tlie  State  of  New  York  as  hereinbefore 
specified:  and  the  petitioner  will  ever  juay.  etc. 

FORM  XXXI.— ORDER  FOR  TRAXSFP:R  TO  TRUSTEE. 

At  a  stated  term  of  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York,  held  at  the  United  States  Court  Rooms  in  the 
City  of  New  York,  on  the  2.")tli  day  of  dune,  1889.     Present:     Honorable 
^      Addison  Hrown.  District  dudge. 

In  TiiK  Matter  of  the  Petition  ok  the  "| 
T.  Steamship  Company  as  Owner  of  J. 
the  I. ate  Steamship  D.  I 

Upon  reading  and  filing  the  libel  and  petition  of  the  T.  Steamship  Com- 
pany as  owner  of  the  late  steamship  D..  showing  that  it  has  been  sued  as 
such  owner  by  one  X.  Y..  claiming  tu  have  been  owner  of  certain  passengers' 
baggage  lost  and  destroyed  on  such  vessil  at  the  time  of  the  abandonment 
of  said  steamship  on  tiie  (itli  day  of  Ajiril.  1S8!).  to  recover  for  such  loss, 
destruction,  damage,  and  injury:  hthI  tliat  other  actions  are  threatened 
againat  said  petitioner,  and  tliat  the  wliole  va-lue  of  said  vessel  and  her 
freight  has  been  totally  lost,  and  that  the  same  is  therefore  not  sufficient  to 
make  compensation  to  each  of  the  freighters  and  owners  therefor;  and  that 
sucii  loss,  destruction,  dannige.  and  injury  was  done,  occasioned,  and  in- 
curred without  the  jnivity  or  knowledge  of  sueli  owner,  and  that  said  peti- 
tioner desires  to  claim  the  i)enefit  of  the  limitation  of  liability  provided  for 
in  the  third  and  fourth  sections  of  the  Act  of  Congress,  entitled  '"An  Act  to 
limit  the  liability  of  ship-owners  and  for  other  purposes,"  passed  IMarcli  ."!. 
1851.  now  embodied  in  gSj  4283  to  428.">  of  the  Revised  Statutes,  and  the 
various  tatutes  in  addition  thereto  and  amendatory  thereof,  and  also  to 
contest  its  lial)ility  and  the  liability  of  said  vessel  for  said  loss,  destruc- 
tion, ilaniage.  and  injury.  indepeiid(  iiil\  of  the  limitation"  and  liability 
claimed  under  said  Act.  said  libel  and  petiti<»n  also  stating  the  facts  and 
circumstances  on  which  su(h  <'\emption  from  limitation  of  liability  are 
ilaimed.  and  f)raying  projier  relief  in  the  premises  in  that  behalf,  and  the 
said  o\\  ner  having  «dected  to  make  a  transfei-  as  beicinafter  ]>rovided. 

1  Tn  ease  of  appraisement,  here  insert  ■'will  lie  pleased  l<>  caii-f  due  a|. 
praisement  io  be  had  of  the  value  of  said  steamship  D.  in  (lie  condition  in 
•vliich  slie  was  immediately  after  said  accident,  and  is  now,  ami,  upon  tiu^ 
ascertainnmnt  of  said  value,  make  an  oider  for  jtayment  thereof  info  court. 
oT  for  the  giving  of  a  stipulation,  with  sureties  for  payment  thereof  into 
'•niirf   w)iene\(r  the   same   sbnll   be  ordered,   and.'" 
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It  is  luTi'l)V  oiiIiTihI.  ill  luiil'orinitv  with  .said  Act  of  ( 'oii,l;ioss  and  tiu' 
-statutt'*  anu'iulator.v  tlu<rf..f  ami  llic  Itnlts  of  tlw  Supremo  (  oiirt  of  tlic 
liiitod  States  made  in  piirsiiaiiii-  tlu'icnf.  tiiat  saiil  T.  St<'anislii|)  ('om|)any 
transfer  its  inten-st  in  tln'  late  >li'am>liii>  D.  and  licr  freight  for  the  said 
vova'Tt'.  for  the  lioiiflit  of  ail  siuli  <laiiiiaiils.  to  Sainiifl  II.  I.yiiiaii.  lisiiuirc. 
of  tlif  t'ity  of  New  \ork.  who  is  hiT.'hy  a]>poiiitcd.  pursuant  to  the  pro- 
visions of  tlie  fourth  sei-tion  of  said  a.t.  to  ho  trustoe  for  tlio  person  or 
persons  wlio  may  prove  to  ho  le','ally  entitled  tlioreto. 

Addison  Hrown., 

KoiiM  \\\ii.-i"i;.\xsKKi;  TO  trustee. 

/Ji.s'/nV^  Courl  of  tlir  I  iiitr,/  stati.s  far  thr  Soiitlirni  District  of  \cio  York. 
Ix  THE  Matter  of  the  rKrrnoN  ok  the  ^ 

T.    SrKAMSIIll*    CO.MI'ANY     A.S    OwNKlt    \ 
OK    THE    STKAMSHU'    1)..    KOK    KiMlTA-    | 


TION     ok     LlAIJIl.lTY. 


J 


W  HEUKAS,  a  petition  has  hetii  liled  hy  the  above-named  petitioner  as 
owner  of  the  late  steamship  1).  prayinji  for  a  limitation  of  its  liability  in 
respect  of  such  vessel;  and  w  liereas.  hy  an  order  duly  made  herein,  Samuel 
H.  Lyman.  P"sq..  has  iieen  appointed  trustee,  to  whom  the  petitioner's 
interest  in  said  steamship  and  her  freijiht  is  directed  to  be  transferred  for 
the  hent'tit  of  the  claimants  theieto: 

.Voir,  therefore,  in  consideration  of  the  premises,  and  in  compliaiice  witli 

the  said  order  of  tlii.s  Honorable  t'ourt.  the  T.  Steamship  Company  of  

above  named,  by  its  ajrents  thereunto  duly  and  iawftiUy  authorized,  in  pur- 
suance of  the  Act  of  (  oiiiiicss  of  the  liiited  States  entitled  '"An  Act  to  limit 
the  liability  of  shipowneis.  and  foi-  other  puiposes."  passed  March  :>,  18-^1, 
now  embodied  in  SS  42S3  to  42S.}  of  the  Revised  Statutes,  and  the  several 
statutes  amendatory  and  supplemental  thereof,  and  in  compliance  witii  the 
rules  of  the  Supreme  Court  of  the  United  States  made  in  pursuance  there- 
of, does  hereby  jrrant.  assijjn.  transfer,  and  set  over  absolutely  all  its  rij^bt, 
title,  interest,  and  property  in  and  to  said  steamsliip  known  as  the  1).,  her 
engines,  boilers,  tackle,  apparel,  and  fiiinitiire.  or  any  savings,  remnants,  or 
wreckage  of  said  steamsliii).  Iier  en-iines.  boilers,  tackle,  apjiarel.  and  furni- 
ture, and  in  and  to  the  freight  of  tiie  said  steamship  for  her  last  voyage  in 
said  petition  mentioned  whether  now  or  hereafter  obtaiTied.  unto  Sanuiel  il. 
Lyman,  Es(|..  as  trustee  a])[)ointed  by  the  said  order  of  the  District  Court  as 
aforesaid,  to  liave  and  to  hold  the  same  to  him  and  his  successors  for  the 
proper  uses  and  offices  of  his  said  ollice  of  trustee.  Power  is  hereby 
granted  and  conveyed  to  the  said  .Samuel  11.  Lyman.  Es(|.,  trustee  as  afore- 
said, and  his  successors  in  ofliee.  to  inaki'  and  enforce,  by  such  actions  at 
law  or  otlierwi.se  as  may  be  necessary,  all  (diiims  and  deiiiands  of  said  T. 
Steamsliip  Company  for  said   steamship,   her   icmnants.   and   freight. 

In  witness  whereof  said  T.  Steamship  (oiiipany  has  subscribed  tliese 
presents  bj-  its  general  agents  for  the  rnited  States,  at  the  City  of  New 
^'ork.  on  the  twenty-fifth  day  of  .Tune  in  the  year  one  thousand  eight 
hunrlred  and  eighty-nine. 

Taken  and  acknowledged  in  the  presence  of . 
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FORM   XXXllI.— OKDEK   FOR  MOXITION. 
At  a  stated  term.  >S:c.     I'les.nt:     lion. ,  District  Judge. 

[Title.] 

On  reading  the  libel  and  petition  herein,  verified  and  filed  on  June  2.5tli. 
188!),  for  limitation  of  the  liability  of  tlie  petitioner  above  named,  and  it 
UDpearing  therefrom  that  the  steamsliip  1).  broke  her  shaft  and  was  finally 
:iliini(ioiu'd  at  sea  on  Apiil  titli.  ISSU.  and  tliat  said  vessel  and  the  cargo 
tliercon  became  a  total  loss;  and  petitioner,  as  owner  of  the  D.,  also  con- 
tt.sting  its  liability  and  the  liability  of  said  steamship  for  said  loss,  de- 
struction, damage,  and  injury,  independently  of  tlie  limitation  of  liability 
claimed,  and  said  libel  and  petition  having  stated  tlie  facts  and  circum- 
stances by  reason  of  whicii  exemption  from  and  limitation  of  liability  are 
claimed:  Itand  on  reading  the  order  of  this  court  dated  tlie  2r)th  day  of 
JuMt.  1889.  whereby  it  has  been  ordered  that  said  petitioner  transfer  its 
interest  in  said  steamship  and  lier  freight  for  the  voyage  in  said  libel  and 
jietition  mentioned  to  Samuel  11.  Lynuui.  Kstpiire.  to  act  as  trustee  for  the 
per-oji  or  persons  who  may  prove  to  be  legally  entitled  thereto,  pursuant  to 
tiie  jirovisions  of  the  act  of  Congress  and  the  statutes  amendatory  thereof 
iii  said  libel  and  petition  referred  to:  and  npon  reading  and  filing  the 
instrument  of  transfer  duly  executed  by  said  petitioner  by  his  authorized 
agents,  bearing  date  the  2rtth  day  of  .hme.  188!l.  whereby  it  appears  that 
the  petitioner's  interest  in  snch  vessel  and  freight  have  been  transferred  to 
such  trustee,  pursuant  to  such  ordei-  and  tlie  said  statutes  and  the  rules  of 
the  Supreme  Court  of  the  United  States  in  that  belialf :  upon  motion  of  I). 
&  v.,  proctors  for  said  petitioner.]   it  is 

Ordered  that  a  monition  issue,  out  of  and  under  the  seal  of  this  court, 
against  all  persons  claiming  damages  for  any  loss,  destruction,  damage,  or 
injuiy  occasioned  by  the  disaster  to  said  steamship  B.  and  her  subsequent 
abandonment  referred  to  in  said  ])etition.  citing  them  to  appear  before  this 
court  and  make  due  proof  of  their  respective  claims,  at  or  before  the  10th 
day  of  October.  1889,  at  eleven  o'clock  in  the  forenoon;  and  Samuel  H. 
l.yman.  Esquire,  a  commissioner  of  the  Inited  States  [District]  Court,  is 
hereby  designated  as  tlie  commissioner  before  whom  such  claims  shall  be 
])iesented   in  pursuance  of  said  monition. 

It  is  further  ordered  that  public  notice  of  such  m<niition  be  given  by  tiie 
United  States  marshal  for  this  district,  in  a  newspaper,  for  the  space  of 
fourteen  days  and  thereafter  once  in  each  week  until  the  10th  day  of 
()ctol)er,  188!);  and  that  a  cojiy  of  such  monition  and  of  this  order  be 
personally  served  on  the  attorneys,  pnx-tors.  or  solicitors  of  record  for  tlie 


ITn  case  of  appraisement:   "and  tlie  amount  or  value  of  the  interest  of 

the  petitioner   in  the  steamsiiip .  her  engines,  etc.,  immediately   after 

the  accident  sustained   by   her  on   the  day  of  ,  having  Iieen  duly 

appraised    at  the  sinn   of"  dollars,   as  ajipcars  from   the  order  entered 

herein  on  liie  day  of ,  18 — .  and  there  being  no  freight  pending  on 

the  vovage  of  said  steamship  .  on  said day  of.   IS — ■.  and  tiie 

petitioner  having  duly  given  a  stpulatioii.  with  sureties,  for  the  i)aynu"nt  of 
snid  amount  into  court  wluwiever  the  same  shall  be  ordered,  and  said  stipu- 
lation having  been  duly  apjiroved  by  the  court,  now,  on  motion  of  I).  &  V. 

proctors  for  the  petitioner." 
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plHiiitilTs  or  lilK'lants  in  vn^n  -.1  tlu-  suits  l.i..(i-i.t  an.l  |u>M.liii.ir  in  any  conit 
iu  tlie  \.'inU\l  Stiitfs  u^'ainst  sai.l  l'.  Stfanishi].  (  ..in|.an.v,  to  n'.ovcr  lor 
anv  such  tlnumgfs,  .siit-li  sorvico  to  !.<•  nia.lc  at  loast  on.-  niontli  prior  to 
till'  said  10th  (lay  of  Oitolu'r.  ISS!). 

It  is  turtli.M-  onlorcl  tliat  tlio  |.ros..,iit  inn  of  all  or  any  suit  <u-  suits, 
ai-tions,  or  proc-inlinf^s  a.uainst  th.>  V.  Stcanishi|.  (  oniiiany.  in  i(>s|..rt  ot 
unv  olaini  for  .laniajjos  for  any  loss.  .Icstniction,  (lania<,'c.  or  injuiy  oi- 
i-nsioiuHl  l>y  said  ilisastor  to  tiie  stoanisiii].  1)..  or  lior  loss  and  ahandoninont, 
lie,  and  tlu-  samo  lioroliy  is,  rt'straincil. 

It  is  furtlior  ordered  that  any  person  elaiming  damages  as  aforesaiil, 
who  sliall  have  presented  his  elaim  to  said  eonnnissioner  under  oath,  shall 
ho  at  liherty.  on  or  l.efore  said  last  named  date,  or  within  su.h  further  time 
as  this  eonrt  ma.\  grant,  to  answer  the  lihel  and  petition  herein,  and  to 
conte.st  the  right  of  the  petitioner  either  to  the  limitation  of  liability  or 
exemption  from  liahility.  or  to  hoth  of  said  reliefs,  as  prayed  fur  in  said 
petition. 

FOIJM    XXXIV.—MUMTION'. 

SorTHERN  District  of  New  York,  ss. 

The  President  of  the  rnitcd  States  of  Amerien  to  the  United  states  Mar- 
shal for  the  Southern  District  of  Sew  York,  (Jrketing: 

Whereas  a  lihfl  and  petition  was  tiled  in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  on  tiie  'ioth  day  of  June, 
IS.SO.  hy  the  T.  Steamship  (  ompany.  as  owner  of  the  steamship  D.,  praying 
for  a  limitation  of  its  lial)ility  concerning  the  loss,  destruction,  damage, 
and  injury  occasioned  hy  the  disaster  to  and  abandonment  of  said  steam- 
ship on  the  6th  day  of  April,  ISSO.  for  the  reasons  and  causes  in  said 
libel  and  petition  mentioned,  and  j)raying  a  monition  of  the  said  court  in 
that  behalf  to  be  issued,  and  that  all  jiersons  claiming  damages  for  any 
such  loss,  destruction,  damage,  tu-  injury  may  l)e  thereby  cited  to  a|)pear 
before  said  court  and  make  due  proof  of  tlieir  respective  claims,  and.  all 
proceedings  being  had.  that  if  it  shall  ajtpear  that  the  sai<l  i)etitioner  is  not 
liable  for  any  such  loss,  destruction,  damage,  or  injury,  it  may  be  so  finally 
decreed  bv  this  court: 

[And  wherea.s  the  interest  of  the  .said  petitioner  in  the  steaiushii)  1).]! 
and  her  freight  then  pending  has  been  dvily  transferred  to  Samuel  If. 
Lyman.  Esquire,  as  trustee,  in  couipliancc  with  the  order  of  this  court, 
ami  the  said  court  has  ordered  that  a  monition  issue  against  all  persons 
claiming  damages  for  said  loss,  destruction,  damage,  or  injury,  citing  them 
to  appear  and  make  due  proof  of  tiieir  ri'spective  claims: 

Vou  are  therefore  commanded  to  cite  all  persons  claiming  daniag<'s  for 
anv  loss,  destruction,  damage,  or  injury  occasioned  by  said  disaster  to 
and  abandonment  of  the  said  steamship,  to  appear  before  said   court    and 

lOr,  "And  whereas  the  value  of  the  interest  of  the  said   petitioner   in 

said  steamship   has  been  duly  appraised  at  the  sum  of dollars,  and 

there  was  no  freight  pending  on  the  voyage  of  said  steamsliip  on  said • 

ihiv  of  ,   18 — .   and    a  stipulation    for  tlie  payment   into  court   of  the 

value  of   the   interest  of   the   said    petitioner    in   said    steamship    lias   been 
given." 
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make  du*  proof  of  their  rt'?;pe(  tive  claims  before  Samuel  H.  Lyman,  E.squire, 
a  commissioner  of  tiie  United  States  [District]  Court,  at  his  office,  in  tlie 
Fnited  States  Court  and  Post  Ofrice  T!uil(iin<r.  on  or  before  the  10th  day 
of  October.  1880,  at  11  o'clock  in  the  forenoon.  And  what  you  shall  have 
(lone  in  the  premises  do  you  then  make  return  thereof  to  this  court,  to- 
gether with  this  writ. 

Witness  the  Honorable  AnnisoN  Kitowx.  .Judge  of  the  said  court,  at  tlie 
city  of  New  York,  in  the  Southern  District  of  New  York,  this  2."')th  day  of 
June,  in  the  year  of  our  Lord  one  tliousaiid  eight  hundred  and  eighty-nine, 
and  of  our  Independence  the  one  inindred  and  thirteenth. 

t'^'^ALj  S.MiUEL  T.  Lymax,  Clerk. 

D.  &  F.,  Proctors  for  Libelant  and  Petitioner. 

'''    /; 
FORM    XXXV.— FLXAL    DECREK    IX'    PROCEEDIXGS    FOR    LI.MTTA- 
TIOX  OF  LIABILITY  IN  ADMIRALTY. 

At  a   stated   term.   &c.     Present:      The   Honorable ,   District 

Judge. 

In  tmk  :\Iatter  of  the  Libel  axd  Petition] 

OF  I 

The  T.  Ste.\mship  Company,  as  owner  U'inal  Decree. 

OK  THE   Steamship  D.,   etc..   for   li.mi-  I 

tation  of  liability.  I 

A  libel  and  petition  of  said  T.  Steanisliip  Company  having  been  filed 
in  this  court,  showing  that  it  is  the  owner  of  the  late  steamship  D., 
winch  broke  its  shaft  and  was  abandoned  on  the  high  seas,  on  the  (ith  day 
of  April.  1889.  re.sulting  in  the  total  loss  of  said  vessel  with  the  cargo  laden 
thereon:  and  it  further  appearing  therefrom  that  at  the  time  of  filing  said 
libel  and  petition  various  actions  were  threatened  by  certain  passengers 
thereon,  and  that  one  suit  was  pending  against  tiie  jietitioner  by  one  X.  Y. 
as  plaintifT.  in  the  Supreme  Court  of  the  State  of  Xew  York,  in  the  Cifv 
and  County  of  X'ew  York,  within  the  Southern  District  of  Xew  York,  to 
recovei'  loss,  damage,  and  destruction  of  baggage  shipped  or  put  on  board 
said  steamship,  and  it  also  appearing  that  such  loss,  damage,  injury,  and 
destrueflon  of  property  were  occasioned  without  the  privity  or  knowledj>e 
of  said  petitioner,  and  that  said  j.etitioner  desires  to  claim  the  benefit  of 
the  limitation  of  liability  |)rovi(I(d  for  in  the  Act  of  Congress  of  the  United 
States  entitled  "An  Act  to  limit  the  liability  of  shipowners,  and  for  other 
puri)oses."  passed  March  .3d.  18."il.  now  embodied  in  §S  428.3  to  482.')  of  tlie 
Revised  Statutes,  and  the  several  acts  and  statutes  amendatory  thereof  and 
supplemental  thereto:  and  said  petitioner  having  contested  any  and  all 
liability  in  resppcf  to  said  loss.  destriKtion.  damage,  aixl  injury  (inde- 
pendently of  the  limitation  of  liability  claimed),  and  said  libel  and  pr- 
tition  having  stated  tlie  facts  and  circumstances  by  reason  of  which  exemp- 
tion from  liability  is  claimed:"  and  an  order  of  this  court  having  been  made 
thereon  dated  the  2.ith  <lay  of  .hmc.  1S80.  whereby  it  was  ordered  that  the 
said  petitioner  transfer  its  interest  in  said  steamship  and  her  freight  for 
the    voyage    in    said    libel    and    yiefition    mentioned    to   Samuel    IT.    Lvman, 
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Ksnuire.  to  lut  iis  trustor  for  tlio  pt'isoii  or  ptMsdiis  who  may  jirovo  to  l)i' 
li'jjjilly  tMititltxl  lluMoto.  pursuant  to  llic  pro\  isioiis  of  tlio  said  Act  of  Com 
>;rt>ss  of  tilt'  I'liitoil  Sditos.  aiul  tin-  statutes  aincii<lator_v  tluMcof  and  sui)plt' 
nu'htal  tlu>ri«to;  and  tlu'  iM'titioncr  luivinj;  duly  coinpliod  with  said  order. 
jind  linviii<;  nuulo  said  transfer  to  said  trustee,  as  appears  by  the  instru- 
ment of  transfer  duly  exeented  hy  said  petitioner  to  said  trustee.  hearin}< 
(late  thellottii  tlay  of  .hine,  ISS!);  and  an  order  ha\  iufi;  been  also  nuide  <lated 
on  said  25tli  day  of  dune.  ISSO.  direetin-^  a  monition  to  issue  out  of  and 
under  the  seal  of  this  eourt.  eiting  all  persons  elainiinj;  damages  for  the 
loss,  destruetion,  danuige.  and  injury,  to  appear  before  this  eourt  and  make 
due  proof  of  their  resp-etive  claims,  witli  liberty  also  upon  nuiking  i)roof 
to  answer  said  libel  and  petition,  aiui  a  monition  having  been  thereupon, 
and  on  the  said  twenty-lifth  day  of  .June,  duly  issued  in  pursuance  of  said 
last  mentioned  order,  and  the  said  monition  having  been  duly  returned  by 
Martin  T.  MeMalion.  the  marshal  of  the  United  States  for  the  Southern 
District  of  New  York,  witli  proof  of  due  jiersonal  service  of  said  monition 
on  the  attorney  of  record  for  X.  V..  the  [ilaintilf  in  the  suit  l)r()ught  and 
pending  against  said  petitioner,  and  also  due  proof  of  the  giving  of  due 
notice  of  said  monition  by  publication  in  conformity  with  the  directions  in 
said  last  mentioned  order.  And  on  the  return  of  said  monition  procla- 
mation having  been  duly  made  for  all  persons  claiming  damages  for  any 
loss,  destruction,  damage,  or  injury  occasioned  by  the  disaster  above  re- 
ferretl  to.  appear  ;ind  present  tlieir  claims,  and  such  answers  or  excej)- 
tions  as  they  should  be  advised,  and  no  person  having  appeared,  and  no 
answer  or  exceptions  having  been  tiled,  and  the  default  of  all  persons  hav- 
ing been  duly  noted.  And  a  report  having  been  duly  rendered  and  filed  by 
Samuel  H.  Lyman,  Esquire,  commissioner  appointed  in  this  proceeding  as  - 
aforesaid,  which  report  bears  date  the  first  day  of  November,  188!),  from 
which  it  appears  that  no  claims  have  been  presented  to  him  by  any  person  , 
or  parties  whatsoever,  and  it  further  appearing  from  said  report  and  the 
testimony  filed  therewith  that  said  steamship  D.  was  lost  and  abandoned 
at  sea  on  April  (ith,  1889,  and  tliat  t-lie  circumstances  of  said  disaster  have 
been  correctly  set  forth  in  the  libel  and  petition  herein,  and  that  said  loss 
and  disaster  were  done  and  occasioned  without  fault,  privity,  or  knowledge 
of  the  petitioner  herein,  or  of  any  of  its  servants,  but  were  due  solely  to 
perils  of  the  seas:  and  that  at  the  time  of  starting  upon  said  voyage  from 
H.,  said  steamship  was  in  good  condition,  and  was  in  every  respect  fully 
manned  and  equipped;  and  it  being  also  reported  by  said  commissioner  that 
the  petitioner  herein  is  entitled  to  the  benefit  of  the  limitation  of  liability 
provided  for  in  the  Act  of  Congress  of  the  Inited  States,  entitled  'An  .Kct 
to  limit  the  liability  of  shipowners  and  for  other  purposes,"  passed  March 
3rd.  1851,  now  embodied  in  sections  4283  to  4285  of  the  Revised  Statutes 
of  the  I'nited  States,  and  the  several  acts  and  statutes  amendatory  thereof 
and  supplemental  thereto;  and  the  said  Samuel  H.  Lyman,  as  trustee, 
having  also  made  and  filed  liis  re[)ort  as  sucli  trustee,  wherein  he  finds  and 
reports  that  said  steamship  D.  has  be<onie  a  total  loss,  and  that  nothing 
has  been  received  or  recovered  therefrom,  and  that  no  freight  moneys  have 
been  earned,  paid,  or  received  therefrom,  and  tliat  nothing  has  therefore 
come  to  him  or  is  recoverable  by   him,  as  sucli   trustee,  and  said   reports 
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oomin":   on   to   be   heard,   now   iijjon    inotioii    of    D.   &    ¥..   proctors    for   the 
petitioner. 

Tt  is  ordered  that  said  several  reports  of  Samuel  H.  Lyman,  Esquire, 
as  commissioners  and  as  trustees,  he.  and  they  each  are  hereby,  in  all 
tilings  confirmed;  and  tliat  tiie  defaults  of  all  and  every  persons  and  parties 
thereto  be.  and  the  same  hereby  are.  entered  herein,  and  that  the  allegations 
of  said  libel  and  petition  stand  as  confessed  and  admitted. 

It  is  further  ordered,  adjudged,  and  decreed  that  said  petitioner,  the  T. 
Steamship  Company,  as  owner  <if  the  late  steamship  D.,  is  entitled  to  the 
benefit  of  the  limitation  of  liability  jirovidcd  for  iji  the  Act  of  Congress 
of  tlie  United  States,  entitled  "An  Act  to  limit  the  liability  of  shipowners 
and  for  other  purposes."  passed  March  .Sd.  1851.  now  embodied  in  sections 
4283  and  4285,  of  the  Revised  Statutes  of  the  United  States,  and  the  several 
acts  and  statutes  amendatory  thereof  and  suplemental  thereto. 

And  it  is  further  ordered,  adjudged,  and  decreed  that  said  libelant  and 
petitioner  be.  and  it  hereby  is.  forever  discharged  from  all  and  every  claim 
or  demand  arising  from  or  growing  out  of  said  disaster  to  the  said  steam- 
ship 1).,  or  out  of  the  loss  and  abandonment  of  said  vessel,  and  the  loss 
or  injury  to  any  cargo,  property,  ettects.  and  goods  then  laden  thereon. 

It  is  further  ordered  that  -saiil  X.  ^  ..  his  agents,  attorneys,  proctors,  and 
counsel,  refrain  from  the  further  prosecution  of  said  action  begun  by  him 
against  the  petitioner  to  recover  for  the  loss,  destruction,  and  injury  as 
aforesaid. 

Tt  is  further  ordered  that  all  other  persons  whomsoever  claiming,  or  who 
may  hereafter  claim,  for  any  loss,  destruction,  damage,  or  injury  occasioned 
by  said  disaster  to  the  steamship  1)..  or  by  her  loss  and  abandonment,  be, 
and  the  same  hereby  are.  perjx'tually  restrained  and  enjoined  from  bring- 
ing, commencing,  or  instituting,  or  further  prosecuting  any  suit  or  suits  or 
proceedings  whatever,  upon  any  cause  of  action  whatsoever,  against  the  F. 
steamship  company,  for  any  loss,  damage,  or  injury  (hme.  sutTered,  or  oc- 
casioned by  reason  of  the  loss  and  abandonment  of  said  steamship  D..  as 
afor<'said. 

And  it  is  further  ordered  that  this  decree  be  served  within  the  Southern 
district  of  New  York,  in  the  usual  manner,  and  within  any  district  or 
districts  of  the  United  States  other  than  the  Southern  District  of  New 
York,  by  the  United  States  marshal  for  such  other  district  or  districts  re- 
spectively, by  delivering  a  copy  of  such  origiiuil  decree  and  exhibiting  a 
certified  copy  thereof  to  the  party  or  person  to  be  served. 

Aunisox  Brown. 
U.  ti.  District  Judge. 


II. 


RULES  OF  PRACTICE   FOH   TlIK  COURTS  OF  EQUITY  OF  THE 

UNITED  SIAI  KS. 

Rule  1. 

Disruu  T  ( (Uirr  ai.w  avs  oi'kn  for  certain  pi^rposes— 

ORDERS  AT  CHAMRERS. 

The  district  courts,  as  iiuirts  of  cHiuity,  .shall  be  docnu'd  always  open 
for  the  purpose  of  tilinj,'  any  pleading,  of  issuing  and  returning  meshb  and 
final  process,  and  of  making  and  directing  all  interlocutory  motions,  orders, 
rules  and  other  i)roccedings  preparatory  to  tlie  liearing.  upon  tlieir  merits. 
of  all  causes  pending  therein. 

Any  district  judge  may,  upon  reasi)iial)le  notice  to  the  parties,  make, 
dil'ect,  and  award,  at  chambers  or  in  the  clerk's  otlice,  and  in  vacation  as 
well  as  in  term,  all  such  process,  commissions,  orders,  rules  and  otlier  pro- 
ceedings, whenever  the  same  are  not  grantable  of  course,  according  to  the 
rules  and  practice  of  the  court. 


.       CLERK'S  OFFICE  ALWAYS  OPEX,  EXCEPT,  ETC. 

The  clerk's  office  shall  be  open  during  business  hours  on  all  days, 
except  Sundays  and  legal  holidays,  and  the  clerk  shall  be  in  attendance  for 
the  purpose  of  receiving  and  disposing  of  all  motions,  rules,  orders  and. 
other  proceedings  whieh  are  grantable  of  course. 


BOOKS  KEPT  BY  CLERK  AND  ENTRIES  THEREIN. 

The  clerk  shall  keep  a  book  known  as  "Equity  Docket,"  in  which  he  shall 
enter  each  suit,  with  a  file  number  corresponding  to  the  folio  in  the  book. 
All  papers  and  orders  filed  with  the  clerk  in  the  suit,  all  process  issued  and 
returns  made  thereon,  and  all  appearances  shall  be  noted  briefly  and  chrono- 
logically in  this  book  on  the  folio  assigned  to  the  suit  and  shall  be  marked 
with  its  file  number. 

The  clerk  shall  also  keep  a  book  entitled  "Order  Book,"  in  which  sliall 
be  entered  at  length,  in  the  order  of  their  making,  all  orders  made  or  passed 
by  him  as  of  course  and  also  all  ordfis  made  or  passed  by  tlic  judjic  in 
chanibero. 

Hi*  shall  also  keep  an  "E()uity  Journal."  in  which  shall  l)c  entcn'd  all 
orders,  decrees  and  proceedings  of  the  court  in  equity  causes  in  term  time. 
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(Separate    and    suitable    iiulkes   of    tlie    Eiiiiity    Doeket,    Order    Book    and 
Eiiuity  Journal  shall  be  kept  by  the  clerk  under  the  direction  of  the  court. 


NOTICE  OF  ORDERS, 

Neither  the  noting  of  an  order  in  the  Equity  Docket  nor  its  entry  in  the 
Order  Book  shall  of  itself  be  deemed  notice  to  the  parties  or  their  solicitors; 
and  when  an  order  is  made  without  prior  notice  to,  and  in  the  absence  of. 
a  party,  tlie  clerk,  unless  otherwise  directed  by  the  court  or' judge,  shall 
forthwith  send  a  copy  thereof,  by  mail,  to  such  party  or  his  solicitor  and 
a  note  of  such  mailing  shall  be  made  in  the  Equity  Docket,  which  shall  be 
taken  as  sufficient  proof  of  due  notice  of  the  order. 


IMOTTOXS  GRANT  ABLE  OF  COURSE  BY  CLERK. 

All  motions  and  applications  in  the  clerk's  office  for  the  issuing  of  mesne 
process  or  tirial  process  to  enforce  and  execute  decrees ;  for  taking  bills 
prn  ronfesso;  and  for  other  proceedings  in  the  clerk's  office  which  do  iu)t 
re<iuire  any  allowaiue  or  order  of  the  court  or  of  a  judge,  shall  be  deemed 
motions  and  applications  grautable  of  course  by  the  clerk;  but  the  same 
may  be  suspended,  or  altered,  or  rescinded  by  the  judge  upon  special  cause 
shown. 

6. 

MOTION  DAY. 

Eacli  district  court  shall  establish  regular  times  and  places,  not  less 
than  once  each  month,  when  motions  requiring  notice  and  hearing  may  be 
made  and  disposed  of;  but  the  judge  may  at  any  time  and  place,  and  on 
such  notice,  if  any,  as  he  may  consider  reasonable,  make  and  direct  all 
interlocutory  orders,  rulings  and  proceedings  for  the  advancement,  conduct 
and  hearing  of  cases.  If  the  public  interest  permits,  the  senior  circuit  judge 
of  the  circuit  may  dispense  with  the  motion  day  during  not  to  e.\.ceed  two 
months  in  the  year  in  any  district. 

7. 

PROCESS,  MESNE  AND  FINAL. 

The  process  of  siil)|)iiMia  shall  constitute  the  proi>er  mesne  process  in  all 
suits  in  equity,  in  the  tirst  instance,  to  require  the  defendant  to  api)(>ar  and 
answer  the  idll.  and,  uidc.-s  otherwise  provided  in  these  rules  or  specially 
ordered  by  the  court,  a  writ  of  attaciiment  and.  if  the  defendant  cannot  be 
found,  a  writ  of  sequestration,  or  a  writ  of  assistance  to  enforce  a  delivery 
of  possession,  as  the  case  may  require,  bIiuII  be  the  proper  process  to  issue 
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lor  tlie  pmposo  of  loiiiiifUing  olu'ilioiuf  to  iiiiy  iiitorloiutoi}   or  linal     i>lii 
or  dtvrce  of  tl»o  loiu  t. 

8. 

ENKOIU  KMKN  T  OF    KIXAI.  DKCRKF.S. 

I'inal  proi-i'ss  to  rxcriitc  any  (Iciit'f  may.  if  tlic  (Iciicc  lio  solely  for  tlic 
|»iviii(-iit  of  moiu'y.  lu'  by  a  writ  of  oxciiit imi.  in  tiic  form  us(<l  in  tiio  (lis- 
trii-t  i-oiirt  ill  suits  at  lomiuoii  law  in  actions  of  a.s.^ii luii.sil.  If  thv  litH-rci' 
l>i"  for  tlio  {KM-forinancf  of  any  siiciilic  act.  as.  for  ('\anii>lc.  for  the  cxociition 
of  a  convoy  a  not'  of  land  or  the  delivering  up  of  (h'ciis  or  otiicr  docnnu'nts. 
tlic  (leoree  shall,  in  ail  cases,  prcscrilio  the  time  within  wiiich  the  act  shall 
lie  done,  of  wliich  tlie  dcfendajit  sliall  be  hound,  without  further  service. 
to  take  notice:  and  \ipoii  allidavit  of  the  plaintitV.  tile<i  in  the  clerk's  ollice. 
that  the  sanu'  lias  not  licen  complied  within  the  prescrilK'd  time,  the  clerk 
shall  issue  a  writ  of  attachment  against  the  delinciuent  party,  from  which, 
if  attached  thereon,  he  shall  not  he  discharged,  unless  uixui  a  full  com- 
jdiance  with  the  decree  and  the  payment  of  all  costs,  or  upon  a  special  order 
oi  the  court,  or  a  judge  thereof,  upon  motion  aiul  allidavit,  enlarging  tiie 
time  for  the  perfornuince  thereof.  If  the  delimiuent  party  cannot  he  found 
a  writ  of  sequestration  shall  issue  against  his  estate,  upon  the  return  of 
non  est  inventus,  to  compel  obedience  to  the  decree,  if  a  mandatory  order, 
injunction  or  decree  for  the  specific  performance  of  any  act  or  contract  he 
not  complied  witli.  the  court  or  a  judge,  hesidefv.  or  instead  of.  proceedings 
against  tlie  disohcdicnt  party  for  a  contempt  or  by  sequestration,  may  by 
order  direct  that  the  act  required  to  be  done  be  done,  so  far  as  practicable, 
by  some  other  person  ajjpointed  by  the  court  or  judge,  at  the  cost  of  the 
disohwlient  party,  and  the  act,  when  so  done,  shall  have  like  effect  as  if 
don©  by  him. 

9. 

WRIT  OF  ASSISTANCE. 

\\Tien  any  decree  or  order  is  for  the  delivery  of  possession,  upon  proof 
made  by  aflidavit  of  a  demand  and  refusal  to  obey  the  decree  or  order,  the 
party  prosecuting  the  same  shall  be  entitled  to  a  writ  of  assistance  from 
the  clerk  of  the  court. 

10. 

DECREE  FOR  DF.FTCTEXCY  IX  FORECLOSURES,  ETC. 

In  suits  for  the  foreclosure  of  mortgages,  or  the  enforcement  of  other 
liens,  a  decree  may  be  rendered  foi-  any  balance  that  may  he  found  due  to 
the  plaiiitifT  over  and  above  the  proceeds  of  the  sale  or  sales,  and  execution 
may  issue  for  the  collection  of  the  same,  as  is  provided  in  rule  8  when  the 
decree  is  solely  for  the  payment  of  money. 
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11. 

PROCESS  i::  behalf  of  and  a(jaixst  persons  not  parties. 

Every  person,  not  being  a  party  in  any  cause,  who  has  obtained  an  order, 
or  in  whose  favor  an  order  shall  have  been  made,  may  enforce  obedience 
to  such  order  by  the  same  process  as  if  he  were  a  party;  and  every  person, 
not  being  a  party,  against  whom  obedience  to  any  order  of  the  court  may 
be  enforced,  shall  be  liable  to  the  same  process  for  enforcing  obedience  to 
such  orders  as  if  he  were  a  party. 

12. 

ISSUE  OF  SUBPCENA— TIME  FOR  ANSWER. 

Whenever  a  bill  is  filed,  and  not  before,  the  clerk  shall  issue  the  pro- 
cess of  subpcena  thereon,  as  of  course,  upon  the  application  of  the  plaintiff, 
which  shall  contain  the  names  of  the  parties  and  be  returnable  into  tlie 
clerk's  oftice  twenty  days  from  the  issuing  thereof.  At  the  bottom  of  tlie 
subpu-na  shall  be  placed  a  memorandum,  that  the  defendant  is  requircil 
to  tile  his  answer  or  other  defense  in  the  clerk's  office  on  or  before  the 
twentieth  day  after  service,  excluding  the  day  thereof:  otherwise  the  bill 
may  be  taken  pro  confesso.  Where  there  are  more  tlu-n  one  defendant,  a 
writ  of  subptena  may.  at  the  election  of  the  plaintiff,  be  sued  out  separately 
for  each  defendant,  or  a   joint  sul)p(ena  against  all   the  defendants. 

13. 

MANNER  OF  SERVTNO  SI:BP(ENA. 

The  services  of  all  subpcenas  shall  be  by  delivering  a  copy  thereof  to  tlic 
defendant  personally,  or  by  leaving  a  copy  thereof  at  the  dwelling-house 
or  usual  place  of  abode  of  eacli  defendant,  with  some  adult  person  who  is 
a  member  of  or  resident  in  the  family. 

14. 

ALIAS  SI'IU'CKNA. 

Whenever  any  subprena  shall  be  retunic<l  not  executed  as  to  any  defend- 
ant, the  plaintiff  shall  be  entitled  to  other  subpicnas  against  such  defend- 
ant, until  due  service  is  made. 

15. 

PROCESS.  V,\   \\ili»M   SKRVED. 

The  service  of  all  process,  nx'snc  iurl  linal.  shall  l>e  by  the  marslial  of 
till-  district.  «>r  his  deputy,  or  by  sonu-  other  person  specially  appointed  by 
the  court  or  judge  for  that  i.uriio^e.  and  nut  otherwi-r.  in  the  latter  case, 
the  (lerson  serving  the  |)n>cess  shall  muke  allidavit  thereof. 
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16. 

DRFK.NDANT    TO    ANSWKi;      I)i:|-Ari,T— Dl-X'REE    PKO    CONFESSO. 

It  shall  ho  thr  (lutv  of  tin-  ilofcii.liuit.  unless  tlio  timo  sliall  hv  vnUv^i'd, 
lor  cans*'  sliown.  hy  a  jiulu't'  <>f  thr  coTut.  to  tile  his  answer  or  other  ile- 
I'i'ii8»»  to  the  t>ill  in  the  elerk's  oDiic  within  llie  lime  named  in  liie  su!ii)(eM!i 
as  required  by  rule  IJ.  In  liel'anlt  tiiereof  tiie  plaintitl  may,  at  liis 
eleetion.  take  an  order  as  of  eimrse  that  tiie  lull  he  taken  pro  cunjcufio; 
and  tliereupon  tiie  cause  shall  be  proeeeded  in  <•<   iiartt'. 

17. 

OEfREE   PHO  C'ONKKSSO  TCT  HE   KOLLOWRD  BV  FINAL  DECREE— 

S  ET'JING  AS  1 1)  !■:    1)  E  FA  V  LT. 

Wlipu  the  bill  is  taken  pro  confesso  the  court  may  proceed  to  a  linal 
decree  at  any  time  after  the  expiration  of  thirty  days  after  the  entry  of 
the  order  pro  confei^No.  and  such  decree  shall  be  deemed  absolute,  unless 
the  court  shall,  at  the  same  term,  set  aside  tiie  same,  or  enlarj;e  the  time 
for  filing  the  answer,  upon  cause  shown  upon  motion  and  allidavit.  No 
such  motion  shall  be  granted,  unless  upon  the  payment  of  the  costs  of  the 
|iiaintitV  up  to  that  time,  or  such  i)art  thereof  as  the  court  shall  deem 
reasonable,  and  unless  the  defendant  shall  undertake  to  lile  bis  answer 
within  such  time  as  the  court  shall  direct,  and  submit  to  such  other  terms 
as  the  court  shall  direct,  for  the  purpose  of  speeding  the  cause. 

18. 

PLEADINGS— TECHNICAL  FORMS  ABROGATED. 

Unless  otherwise  prescribed  l)y  statute  or  these  rules  the  technical  forms 
of  pleadings  in  equity  are  al)olished. 

19. 

AMENDMENTS  GENERALLY. 

The  court  may  at  any  time,  in  furtherance  of  justice,  upon  such  terms 
as  may  be  just,  permit  any  process,  proceeding,  pleading  or  record  to  be 
amended,  or  material  supplemental  matter  to  be  set  forth  in  an  amended 
or  supplemental  pleading.  The  co\irt.  at  every  stage  of  the  proceeding, 
must  disregard  any  error  or  defect  in  the  proceeding  which  does  not  aHect 
the  substantial  rights  of  the  ])artics. 

20. 

FFRTIIER  AND  PARTlCCLAH  SIAIEMENT   IN   PLEADING  MAY  BE 

REQIIRED. 

A  further  and  better  statement  of  the  nature  of  tiie  claim  or  defense,  or 
further  and   better  paiticulars  of  any  matter  stated    in   any   p]ea<ling,  may 
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in  any  case  be  ordered,  upon  such  terms,  as  to  costs  and  otherwise,  as  may 
be  just. 

21. 

SCANDAL  AXU  IMPERTINENCE. 

The  right  to  except  to  bills,  answers,  and  other  proceedings  for  scandal 
or  impertinence  shall  not  obtain,  but  the  court  may,  upon  motion  or  its 
own  initiative,  order  any  redundant,  impertinent  or  scandalous  matter 
stricken  out,  upon  such  terms  as  the  court  shall  think  tit. 

22. 

ACTION  AT  LAW  ERRONEOUSLY  BEGUN  AS  SUIT  IN  EQUITY- 
TRANSFER. 

If  at  any  time  it  appear  that  a  suit  commenced  in  equity  should  have 
been  brought  as  an  action  on  the  law  side  of  the  court,  it  shall  be  forth- 
with transferred  to  the  law  side  and  be  there  proceeded  with,  with  only 
such  alteration  in  the  pleadings  as  shall  be  essential. 

23. 

MATTERS  ORDINARILY  DETER:MINABLE  AT  LAW.  WHEN  ARISING 
IN  SLIT  IN  EQUITY  TO  BE  DISPOSED  OF  THEREIN. 

If  in  a  suit  in  equity  a  matter  ordinarily  determinable  at  law  arises,  such 
matter  shall  be  determined  in  that  suit  according  to  the  principles  ap- 
plicable, without  sending  the  case  or  question  to  tlie  law  side  of  the  court. 

24. 

SIGNATURE  OF  COUNSEL. 

Every  bill  or  other  pleading  shall  be  signed  individually  by  one  or  more 
solicitors  of  record,  and  such  signatures  shall  be  considered  as  a  certificate 
by  each  solicitor  that  he  has  read  the  pleading  so  signed  by  him;  that  upon 
the  instructions  laid  before  him  regarding  the  case  there  is  good  ground 
for  tlie  same;  that  no  scandalous  matter  is  inserted  in  the  pleading;  and 
that  it  is  not  interposed  for  delay. 

25. 

P.II.I.  OF  (OM PLAINT— CONTENTS. 

Hereafter  it  shall  lie  siillicicnt  tliat  a  liill  in  I'lpiity  shall  contain,  in 
additifin  to  tin-  usual  caj)tif)ii : 

l'"irst.  tin-  full  Jiamc.  when  kniiun.  (if  cacli  phnntKl'  and  defendant,  and 
the  citi/eiiKliiii  and  rcsidfiicc  of  cacli  ])aity.  If  any  jiarty  l)e  under  any 
disaliility  that  fact  sliall  be  stated. 

K.d.     I'v.ic.     Vn].      III.        ISO. 


t?"'nr»  Al'l'KMUX. 

Sccoiul.  n  short  nn.l  pluiii  statoinont  of  (lio  grounds  upon  wliich  the 
court's  jurisiliition  iIcikihIs. 

Third,  a  sliort  and  simple  .staUiiunt  of  tla-  ulliniaU'  facts  upon  wliicli 
the  phiiiititV  asks  ri'liof,  oiiiittiujj;  any   more  statouioiit  of  ovidcui't'. 

Fourth,  if  thoii"  aro  persons  otlior  than  those  named  as  defendants  who 
apiH>ar  to  he  proper  parties,  tlie  iiill  siioiihl  state  wliy  they  are  not  nuide 
parties — as  tluit  tlu>y  are  not  within  the  jurisdietion  of  the  court,  or  cannot 
be  made  parties  witliout   ousting  the   jurisdiction. 

Fiftli.  a  statement  of  and  prayer  for  any  special  relief  pending  the  suit 
or  on  final  hearing,  which  may  he  stated  and  sought  in  alternative  form.->. 
If  special  relief  pending  the  suit  be  desired  the  bill  should  be  verified  by 
the  oatli  of  tlie  plaintiH",  or  someone  having  knowledge  of  the  facts  upon 
which  such  relief  is  asked. 

26. 

JOINDER  OF  CAUSES  OF  ACTION. 

The  plaintifT  may  join  in  one  bill  as  many  causes  of  action,  cognizable  in 
eiiuity.  as  he  nuiy  have  against  the  defendant.  r>ut  when  there  are  more 
than  one  plaintiff,  the  causes  of  action  joined  must  be  joint,  and  if  there 
be  more  than  one  defendant  the  liability  must  be  one  asserted  against  all 
of  the  material  defendants,  or  sullicient  grounds  must  appear  for  uniting 
the  causes  of  action  in  order  to  promote  the  convenient  administration  of 
justice.  If  it  appear  that  any  such  causes  of  action  cannot  be  conveuientl.^ 
disposed  of  together,  tlie  court  may  order  separate  trials. 

27. 

STOCKHOLDER'S   BILL. 

Every  bill  brought  by  one  or  more  stockholders  in  a  corporation  against 
the  corporation  and  other  parties,  founded  on  rights  which  may  properly 
be  asserted  by  the  corporation,  must  be  verified  by  oath,  and  must  contain 
an  allegation  that  the  plaintiff  was  a  shareholder  at  the  time  of  the  trans- 
action of  which  he  complains,  or  that  his  share  had  devolved  on  him  since 
by  ojjeration  of  law,  and  that  the  suit  is  not  a  collusive  one  to  confer  on  a 
court  of  the  United  States  jurisdiction  of  a  case  of  whicii  it  would  not 
otherwise  have  cognizance.  It  must  also  set  forth  with  particularity  the 
efforts  of  the  plaintiff  to  secure  such  action  as  he  desires  on  tlie  part  of 
the  managing  directors  or  trustees,  and,  if  necessary,  of  the  shareholders. 
and  the  causes  of  his  failure  to  obtain  such  action,  or  the  reasons  for  not 
making  such  effort. 

28. 

AMENDMENT  OF  BILL  AS  OF  COURSE. 

The  plaintiff  may,  as  of  course,  amend  his  bill  before  the  defendant 
has  responded  thereto,  but  if  such  amendment  be  filed  after  any  copy  has 
issued  from  the  clerk's  office,  the  j)laintiff  at  his  own  cost  shall  furnish  to 
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the  solicitor  of  record  of  each  opposing  party  a  copy  of  the  bill  as  amended, 
unless  otherwise  ordered  by  the  court  or  judge. 

After  pleading  filed  by  any  defendant,  plaintiflf  may  amend  only  by 
consent  of  the  defendant  or  leave  of  the  court  or  judge. 

29. 

DEFENSES— HOW  PRESENTED. 

Demurrers  and  pleas  are  abolished.  Every  defense  in  point  of  law  aris- 
ing upon  the  face  of  the  bill,  whether  for  misjoinder,  nonjoinder,  or  in- 
sufficiency of  fact  to  constitute  a  valid  cause  of  action  in  equity,  which 
might  heretofore  have  been  made  by  demurrer  or  plea,  shall  be  made  by 
motion  to  dismiss  or  in  the  answer;  and  every  such  point  of  law  going  to 
the  whole  or  a  material  part  of  the  cause  or  causes  of  action  stated  in  the 
bill  may  be  called  up  and  disposed  of  before  final  hearing  at  the  discretion 
of  the  court.  Every  defense  heretofoi-e  presentable  by  plea  in  bar  or  abate- 
ment shall  be  made  in  the  answer  and  may  be  separately  heard  and  disposed 
of  before  the  trial  of  the  principal  case  in  the  discretion  of  the  court.  If 
the  defendant  move  to  dismiss  the  bill  or  any  part  tliercof,  the  motion  may 
be  set  down  for  hearing  by  either  party  upon  five  days'  notice,  and,  if  it 
be  denied,  answer  shall  be  filed  within  five  days  thereafter  or  a  decree  pro 
confesso  entered. 

30. 

ANSWER— CONTENTS— COUNTER-CLAIM. 

The  defendant  in  his  answer  shall  in  short  and  simple  terms  set  out  his 
defense  to  each  claim  asserted  by  the  bill,  omitting  any  mere  statement 
of  evidence  and  avoiding  any  general  denial  of  the  averments  of  the  bill, 
but  specifically  admitting  or  denying  or  explaining  the  facts  upon  whicli 
the  plaintiff  relies,  unless  tlie  defendant  is  without  knowletlge,  in  which 
case  he  shall  so  state,  such  statement  operating  as  a  denial.  Averments 
other  than  of  value  or  amount  of  damage,  if  not  denied,  shall  be  deemed 
confessed,  except  as  against  an  infant,  lunatic  or  other  person  non  compos 
and  not  under  guardiansliip.  l)ut  the  answer  may  be  amended,  by  leave  of 
five  court  or  judge,  upon  reasonable  notice,  so  as  to  put  any  averment  in 
issue,  when  justice  requires  it.  The  answer  may  state  as  many  defenses,  in" 
the  alternative,  regardless  of  consistency,  as  the  deiendant  deems  essential 
to  his  defense. 

The  answer  must  state  in  short  and  simple  foriii  any  counteB-claim  aris- 
ing out  of  the  transaction  wliich  is  the  sul)ject  matter  of  the  suit,  and  may, 
without  cross-bill,  set  out  any  set-ofi'  or  counter-claim  against  the  plaintiff 
which  might  be  tiie  snljject  of  an  indcpendeiit  suit  in  equity  against  him, 
and  such  sct-olI  or  counter-claim,  so  set  up,  shall  liave  tlic  same  effect  as 
a  cross-suit,  so  as  to  enable  the  court  to  jironounce  a  final  judgment  in  the 
same  suit  both  on  the  original  and  cro-ss-claims. 


31. 

KKri.V     WHF.X    RKQllltKl)-   \\  lli:\   CAl'SE   AT   ISSUE. 

I'nless  t\\v  answer  assort  a  sot-oir  or  oouiitor-olaiin.  no  roi)ly  shall  be 
rtiiuirttl  witliont  speeial  onli-r  of  tlie  court  or  jiiilj;e.  hut  the  eause  sliall 
he  tleenied  at  issue  upon  the  lilini,'  of  tlie  answer,  and  any  new  or  allirnuitive 
nnitter  therein  shall  lie  deemed  to  he  denied  hv  the  jdaintill'.  If  the  answer 
inelude  a  set-olV  or  eountor-elaini.  the  |)arty  a;iainst  whom  it  is  asserted 
shall  reply  within  ten  days  after  the  tiling  of  tlie  answer,  nidess  a  longer 
time  l)e  allowed  hy  the  court  or  judge.  If  the  counter-claim  is  one  which 
alVects  the  rights  of  other  defendants  they  or  their  solicitors  shall  be  served 
with  a  copy  of  the  same  within  ten  days  from  the  tiling  tlun-eof.  and  ten 
days  shall  be  accorded  to  siudi  defemhuits  for  tiling  a  reply.  In  default  of 
a  reply,  a  decree  pro  confcsso  on  the  counter-claim  may  be  entered  as  in 
default  of  an  answer  to  the  bill. 

32. 

ANSWER  TO  A^I ENDED  BILL. 

Tn  every  case  where  an  amendment  to  the  bill  shall  be  made  after  answer 
filed,  the  defendant  shall  put  in  a  new  or  supplemental  answei-  within  ten 
days  after  that  on  which  the  amendnu-nt  or  aniendcd  hill  is  tiled,  unless  the 
time  is  enlarged  or  it  is  otherwise  ordered  by  a  judge  of  the  court:  and 
upon  his  default,  the  like  proceedings  may  be  had  as  upon  an  omission  to 
put  in  an  answer. 

33. 

TESTING   SUIT'TCIENCY  OF   DEFENSE. 

Exceptions  for  insufficiency  of  an  answer  are  abolished.  But  if  an 
answer  set  up  an  affirmative  defense,  set-ofl"  or  counter-claim,  the  plaintifF 
may,  upon  five  days'  notice,  or  such  further  tinu'  as  the  court  may  allow, 
test  the  sufficiency  of  the  same  by  motion  to  stril<e  out.  If  found  in- 
sufficient but  amendable  the  court  may  allow  an  amendment  upon  terms, 
or  strike  out  the  matter. 

34. 

SUPPLEMEXTA 1.   PLEADING. 

Upon  application  of  either  party  the  court  or  judge,  may,  upon  reason- 
able notice  and  such  terms  as  are  just,  permit  him  to  file  and  serve  a  sup- 
plemental pleading,  alleging  material  facts  occurring  after  his  former 
pleading,  or  of  which  he  was  ignorant  when  it  was  made,  iiRJiiding  the 
judgment  or  decree  of  a  competeftt  court  rendered  after  the  commencement 
of  the  suit  determining  the  matters  in  controversy  or  a  part  thereof 
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35. 

BILLS   OF   REVIVOR   AND   SUPPLEMENTAL  BILLS— FORM. 

It  shall  not  be  necessary  in  any  hill  of  revivor  or  supplemental  hill  to 
set  forth  any  of  the  statements  in  the  original  suit,  unless  the  special  cir- 
cumstances of  the  ease  may  require  it. 

36. 

OFFICERS  BEFORE  WHOM  PLEADINGS  VERIFIED, 

Every  pleading  which  is  required  to  be  sworn  to  by  statute,  or  these 
rules,  may  be  verified  before  any  justice  or  judge  of  any  court  of  the 
United  States,  or  of  any  State  or  Territory,  or  of  the  District  of  Columbia, 
or  any  clerk  of  any  court  of  the  United  States,  or  of  any  Territory,  or  of 
tlie  District  of  Columbia,  or  any  notary  public. 

37. 

PARTIES  GENERALLY— INTERVENTION. 

Every  action  shall  be  prosecuted  in  the  name  of  the  real  party  in  in- 
terest, but  an  executor,  administrator,  guardian,  trustee  of  an  express 
trust,  a  party  with  whom  or  in  whose  name  a  contract  has  been  made 
for  the  benefit  of  another,  or  a  party  expressly  authorized  by  statute,  may 
sue  in  his  own  name  without  joining  with  him  the  party  for  whose  benefit 
the  action  is  brought.  All  persons  having  an  interest  in  the  subject  of  the 
action  and  in  olitaining  tlie  relief  demanded  may  join  as  plaintiffs,  and 
any  person  may  be  made  a  defendant  wlio  has  or  claims  an  interest  adverse 
to  the  plaintitt".  Any  person  may  at  any  time  be  made  a  party  if  his  pres- 
ence is  necessary  or  proper  to  a  complete  determination  of  the  cause. 
Persons  having  a  united  interest  must  bo  joined  on  tiie  same  side  as  plain- 
tiffs or  defendants,  but  when  any  one  refuses  to  join,  he  may  for  such 
reason  be  made  a  defendant. 

Anyone  claiming  an  interest  in  tiie  litigation  may  at  any  time  be  per- 
mitted to  assert  his  right  by  intervention,  but  the  intervention  shall  be  in 
subordination  to,  and  in  recognition  of,  the  propriety  of  the  main  pro- 
ceeding. 

38. 

REPRESENTATIVES  OF  CLASS. 

\\\\on  tlie  question  is  one  of  common  or  general  interest  to  many  per- 
sons constituting  a  class  so  numerous  as  to  make  it  iinpracticalilc  to  bring 
them  all   before  the  court,  one  or  more  mav  sue  or  defend  for  the  whole. 


2ST0  Ari'KXDix. 

39. 

ap^^kxct:  of  rKKsnxs  wik^  worin  v^v.  r^^ovF.R  patjties. 

Ill  all  oases  wlioro  it  shall  ai)])oar  to  tlic  court  tliat  persons,  who  inipht 
otlu-rwiso  bo  dooniod  propor  partios  (o  llu-  suit,  oaimot  lie  madtrpartios  by 
reason  of  their  beiu},'  out  of  tlie  jurisdietion  of  the  eourt.  or  incapable 
otlierwise  of  boinjj  made  parties,  or  because  (lieir  joinder  would  oust  tiio 
jurisdietion  of  the  court  as  to  the  partios  before  the  court,  the  court  may, 
in  its  discretion,  proceed  in  the  cause  without  niakintr  such  persons  parties; 
and  in  such  cases  the  decree  shall  be  without  prejudice  to  the  rights  of  tlie 
absent  parties. 

40. 

NO:\ITNAL  PARTIES. 

Where  no  account,  paynuiit.  conveyance,  or  otlier  direct  relief  is  sought 
against  a  party  to  a  suit,  not  being  an  infant,  tlie  party,  ujion  service  of 
the  subpa-na  upon  liim,  need  not  appear  and  answer  the  bill,  unless  the 
plaintiff  specially  requires  him  to  do  so  by  the  prayer;  but  he  may  appear 
and  answer  at  his  option;  and  if  he  does  not  appear  and  answer  he  shall 
1h-  bound  by  all  the  proceedings  in  the  cause.  If  the  plaintiff  shall  require 
him  to  appear  and  answer  he  shall  be  entitled  to  the  costs  of  all  the  pro- 
ceedings against  him,  unless  the  court  shall  otherwise  direct. 

41. 

SUIT  TO  EXECUTE  TRUSTS  OF  WILL— HEIR  AS  PARTY. 

In  suits  to  execute  the  trusts  of  a  will,  it  shall  not  be  necessary  to 
make  the  heir  at  law  a  party;  but  the  plaintiff  shall  be  at  liberty  to  make 
the  heir  at  law  a  party  where  he  desires  to  have  the  will  established  against 
him. 

42. 

JOINT   AND   SEVERAL   DEMANDS. 

In  all  cases  in  wliicli  the  plaintiff  has  a  joint  and  several  demand  against 
several  persons,  either  as  principals  or  sureties,  it  shall  not  be  necessary  to 
bring  before  the  court  as  parties  to  a  suit  concerning  such  demand  all  the 
persons  liable  thereto;  but  the  plaintiff  may  proceed  against  one  or  more  of 
the  persons  severally  liable. 

43. 

DEFEf'T   OF    PARTIES— RESISTING    OBJECTION. 

Where  the  defendant  shall  by  his  answer  suggest  that  the  bill  of  com- 
plaint is  defective  for  want  of  parties,  the  plaintiff  may.  within  fourteen 
days  aft-<'r  answer  filed,  set  down  the  cause  for  argument  as  a  motion  iqion 
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that  objection  onh-;  and  wliere  the  phiintifl'  shall  not  so  set  down  his  cause, 
but  shall  proceed  therewith  to  a  hearing,  notwithstanding  an  objection  for 
want  of  parties  taken  by  the  answer,  he  shall  not  at  the  hearing  of  the 
cause,  if  the  defendant's  objection  shall  then  be  allowed,  be  entitled  as 
of  course  to  an  order  to  amend  his  bill  by  adding  parties:  but  the  court 
shall  be  at  liberty  to  dismiss  the  bill,  or  to  allow  an  amendment  on  such 
terms  as  justice  may  require.  ^ 

44. 

DEFECT  OF  PARTIES— TARDY  OBJECTION". 

If  the  defendant  shall,  at  the  hearing  of  a  cause,  object  that  a  suit  is 
defective  for  want  of  parties,  not  having  by  motion  or  answer  taken  the 
objection  and  therein  specified  by  name  or  description  the  parties  to  whom 
the  objection  applies,  the  court  shall  be  at  liberty  to  make  a  decree  saving 
the  rights  of  the  absent  parties. 

45. 

DEATH  OF  PARTY— REVIVOR. 

In  the  event  of  the  death  of  either  party  the  court  may,  in  a  proper  case, 
upon  motion,  order  the  suit  to  be  revived  by  the  substitution  of  the  proper 
parties.  If  the  successors  or  representatives  of  the  deceased  party  fail  to 
make  such  application  within  a  reasonable  time,  then  any  other  party  may, 
on  motion,  apply  for  such  relief,  and  the  court,  upon  any  such  motion 
may  make  the  necessary  orders  for  notice  to  the  parties  to  be  substituted 
and  for  the  filing  of  such  pleadings  or  amendments  as  may  be  necessary. 

46. 

TRIAL— TESTIMONY  USUALLY  TAKEN  IN  OPEN  COURT— RULINGS 
ON  OBJECTIONS  TO  EVIDENCE. 

In  all  trials  in  equity  the  testimony  of  witnesses  shall  be.  taken  orally 
in  open  court,  except  as  otherwise  provided  by  statute  or  these  rules.  The 
court  shall  pass  upon  the  admissibility  of  all  evidence  offered  as  in  actions 
at  law.  When  evidence  is  offered  and  excluded,  and  the  party  against  whom 
the  ruling  is  made  excepts  tliereto  at  the  time,  the  court  shall  take  and 
report  so  much  thereof,  or  make  such  a  statement  respecting  it,  as  will 
clearly  show  the  character  of  the  evidence,  the  form  in  which  it  was  offered, 
the  objection  made,  the  ruling,  and  the  exception.  If  tlie  appellate  court 
sliall  be  of  opinion  tiiat  the  evidence  should  have  been  admitted,  it  shall 
not  reverse  the  decree  unless  it  be  clearly  of  ojiinion  that  material  preju- 
dice will  result  from  an  aflirmance,  in  which  event  it  shall  direct  such 
further  steps  as  justice  may  require. 


2872  APVENDIX. 

47. 

DKPOSITTOXS— TO  UK  TAKIA    IN    KXCKPTTONAL  INSTANCES. 

'I'lio  fourt,  upon  aiiiilitatioii  ot  citliir  party,  when  alluwcd  hy  stadilc  or 
ft>r  irood  and  oxooptioiial  cause  for  dcpartiuj^  rnuii  the  ncncral  rule,  to  hv 
sliow  n  by  alli(la\it.  may  piiiiiit  tlic  deposition  ol'  iiamcil  witnesses,  to  be 
used  bi'fon'  the  eourt  or  upon  a  refeienee  to  a  master,  to  be  taken  l)efore 
an  exaniiiu'r  or  otlu'r  named  ollieer.  upon  Ibe  notiee  and  terms  s]ieeilied  in 
the  order.  All  depositions  taken  niub'i-  a  statiit<'.  or  under  any  sueli  older 
of  tile  eourt.  shall  be  taken  and  filed  as  follows,  unless  otherwise  ordi'ri'd  by 
the  eourt  or  judjie  for  good  eause  shown:  Tliose  of  the  plaintilT  witiiin  sixty 
days  from  the  time  the  eause  is  at  issue;  those  of  tlie  defendant  within 
thirty  days  from  tlie  expiration  of  the  time  for  tlie  lilini;  of  plaintiff's 
depositions;  and  lelmttinji  depositions  by  either  party  within  twenty  days 
after  the  time  for  taking  original  de])ositions  expires. 

48. 

TESTIMONY  OF  EXPEH  T  WITNESSES  IN  PATENT  AND  TRADE- 
MARK CASES. 

In  a  ease  involving  the  validity  or  sco]3e  of  a  patent  or  trade-mark,  the 
district  court  may,  upon  petition,  order  tiuit  the  testimony  in  ehief  ctf 
expert  witnesses,  wliose  testimony  is  dii'eeted  to  nuitters  of  opinion,  be  set 
forth  in  aflidavits  and  filed  as  follows:  Those  of  tlie  ])laiiititf  within  forty 
days  aftei-  the  cause  is  at  issue;  those  of  the  defendant  witliin  twenty  days 
after  plaintiff's  time  has  expired;  and  rebutting  allidavits  within  fiftt^en 
days  after  the  expiration  of  the  time  for  filing  original  affidavits.  Sliould 
the  opposite  party  desire  the  production  of  any  affiant  for  cross-examiTia- 
tion.  the  court  or  judge  shall,  on  motion,  direct  tliat  said  cross-examination 
arid  any  re-examination  take  place  before  the  court  upon  the  trial,  and 
unless  the  affiant  is  produced  and  submits  to  cross-examination  in  compli- 
ance with  such  direction,  his  affidavit  shall  not  be  used  as  evidence  in  the 
eause. 

49. 

EVIDENCE  TAKEN  BEFORE  EXAMINERS,  ETC. 

All  evidence  offered  before  an  examiner  or  like  officer,  together  with  any 
objections,  shall  be  saved  and  returned  into  tlie  court.  Depositions,  whether 
upon  oral  examination  before  an  examiner  or  like  officer  or  otherwise,  shall 
be  taken  upon  questions  and  answei's  I'educed  to  writing,  or  in  tiie  form  of 
narrative,  and  the  witness  sliall  be  sivl)ject  to  cross  and  re-examination. 

50. 

STENOGRAI'l  I  KR— A  i'POINTMENT— FEES. 
When    deemed    necessary    by    the    court    or    oflicer    taking    testimony,    a 
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stenographer  may  be  appointed  who  shall  take  down  testimony  in  shortliaiid 
and,  if  required,  transcribe  the  same.  His  fee  shall  be  fixed  by  the  court 
and  taxed  ultimately  as  costs.  The  expense  of  taking  a  deposition,  or  the 
cost  of  a  transcript,  shall  be  advanced  by  the  party  calling  the  witness  or 
ordering  the  transcript. 

51. 

e^t:dence  taken  before  examiners,  etc. 

Objections  to  the  evidence,  before  an  examiner  or  like  officer,  shall  be  in 
short  form,  stating  the  grounds  of  objection  relied  upon,  but  no  transcript 
filed  by  such  officer  shall  include  argument  or  debate.  The  testimony  of 
each  witness,  after  being  reduced  to  writing,  shall  be  read  over  to  or  by 
him,  and  shall  be  signed  by  him  in  tlie  presence  of  the  officer;  provided,  that 
if  tlie  witness  shall  refuse  to  sign  his  deposition  so  taken,  the  officer  shall 
sign  tlie  same,  stating  upon  the  record  tlie  reasons,  if  any,  assigned  by  the 
witness  for  such  refusal.  Objection  to  any  question  or  questions  shall  be 
noted  by  the  officer  upon  the  deposition,  but  he  shall  not  have  power  to 
decide  on  the  competency  or  materiality  or  relevancy  of  the  questions.  The 
court  shall  have  power,  and  it  shall  be  its  duty,  to  deal  witli  the  costs  of  in- 
comjietent  and  immaterial  or  irrelevant  depositions,  or  parts  of  them,  as 
may  be  just. 

52. 

ATTENDANCE  OF  WITNESSES   BEFORE   COINIMTSSIONER,   MASTER 

OR  EXAMINER. 

Witnesses  who  live  within  the  district,  and  whose  testimony  may  be 
taken  out  of  court  by  tlicse  rules,  may  be  summoned  to  a])pear  before  a 
commissioner  appointed  to  take  testimony,  or  before  a  master  or  examiner 
appointed  in  any  cause,  by  subpaMui  in  tlie  usual  form,  which  may  be  issued 
by  the  clerk  in  blank  and  filled  up  by  the  party  praying  the  same,  or  by 
the  commissioner,  master,  or  examiner,  requiring  the  atteiulance  of  the  wit- 
nesses at  the  time  and  place  specified,  who  shall  be  allowed  for  attendance 
the  same  compensation  as  for  attendance  in  court:  and  if  any  witness  shall 
refuse  to  appear  or  give  evidence  it  shall  be  deemed  a  contempt  of  th<i 
court,  wliich  liciiig  certified  to  the  clerk's  ollice  by  tlie  coiiuiiissioiier.  inastor. 
or  examiner,  an  attacliment  may  issue  tliiTeiqion  l»y  oidi  r  of  llie  court  ov 
of  any  judge  thereof,  in  the  same  manner  as  if  the  contempt  were  for  not 
attending,  or  for  refusing  to  give  testimony  in,  the  court. 

In  case  of  refusal  of  witnesses  to  attend  or  be  sworn  or  to  answer  any 
<|Uestion  put  liy  (hi-  ((unniissioniT.  master  or  examiner  oi'  liy  counsel  or 
solicitor,  the  same  practice  shall  be  aiiopted  as  is  now  practiced  with  re- 
spect to  witnesses  to  Ije  produced  on  examiiiation  before  an  examiner  of 
said  court  on  written  interrogatories. 
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53. 

NOTICE  OF  TAKING  TESTIMONY  llEEOKE  EXAMINER.  ETC. 

Nutuo  sliull  hi'  -iiven  In-  tlio  rospoctivt'  counsol  or  [xutios  to  the  opposite 
oouii.xol  or  partios  of  tlio  tiino  and  phuo  of  exaiii'mntioii  hofore  an  cxaniiiui 
or  like  olVieer  for  such  reasonable  time  as  tiie  court  or  ollicer  may  fix  by 
order  in  each  case. 

54. 

DEPOSITIONS  UNDER  REW  STAT.  §§  803,  805,  SCO,  867— 
CROSS-EXAMINATION. 

After  a  cause  is  at  issue,  depositions  may  be  taken  as  provided  hy 
sections  863,  865,  866  and  867,  Revised  Statutes.  But  if  in  any  case  no 
notice  has  been  given  the  opposite  party  of  the  time  and  place  of  taking  the 
deposition,  he  shall,  upon  application  and  notice,  be  entitled  to  have  the 
witness  examined  orally  before  the  court,  or  to  a  cross-examination  before 
an  examiner  or  like  otlicer,  or  a  new  deposition  taken  with  notice,  as  the 
court  or  judge  under  all  the  circumstances  shall  order. 

55. 

DKroSTTTON  DEEMED  PUBLISHED  WHEN  FILED. 

Upon  the  filing  of  any  deposition  or  affidavit  taken  under  these  rules  or 
any  statute,  it  shall  be  deemed  published,  unless  otherwise  ordered  by  the 
court. 

56. 

ON  EXPIRATION  OF  TIME  FOR  DEPOSITIONS,  CASE  GOES  ON 

TRIAL  CALENDAR. 

After  the  time  has  elapsed  for  taking  and  filing  depositions  under  these 
rules,  the  ca.se  shall  be  placed  on  the  trial  calendar.  Thereafter  no  further 
testimony  by  depositionn  shall  be  taken  except  for  .some  strong  reason  shown 
by  alii<lavit.  In  every  such  application  the  reason  why  the  testimony  of  the 
witness  cannot  be  had  orally  on  the  trial,  and  why  his  deposition  has  not 
been  before  taken,  shall  be  set  forth,  together  with  the  testimony  which  it 
is  expected  the  witness  will  give. 

57. 

CONTINUANCES. 

-Aftrr  a  cause  shall  be  placed  on  the  trial  calendar  it  may  be  passed  over 
to  another  day  of  the  same  term,  by  consent  of  counsel  or  order  of  the 
court,  but  shall  not  be  continued  beyond  the  term  save  in  exceptional  cases 
by  order  of  the  court  upon  good  cause  shown   by   affidavit  and  upon  sucii 
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terms  as  the  court  shall  in  its  discretion  impose.  Continuances  beyond  the 
term  by  consent  of  the  parties  shall  be  allowed  on  condition  only  that  a 
stipulation  be  signed  by  counsel  for  all  the  parties  and  that  all  costs  in- 
curred tlieretofore  be  paid.  Thereupon  an  order  shall  be  entered  dropping 
the  case  from  the  trial  calendar,  subject  to  reinstatement  within  on  year 
upon  application  to  tlie  court  by  either  party,  in  which  event  it  siuvll  be 
heard  at  tlie  earliest  convenient  day.  If  not  so  reinstated  within  the  year, 
the  suit  shall  be  dismissed  without  prejudice  to  a  new  one. 

58. 

DISCOVERY— INTERROGATORIES— INSPECTION  AND  PRODUCTION 
OF  DOCUMENTS— ADMISSION  OF  EXECUTION  OR"  GENUINE- 
NESS. 

Tlie  plaintiff  at  any  time  after  filing  the  bill  and  not  later  than  twenty- 
one  days  after  the  joinder  of  issue,  and  the  defendant  at  any  time  after 
filing  his  answer  and  not  later  than  twenty-one  days  after  the  joinder  of 
issue,  and  either  party  at  any  time  thereafter  by  leave  of  the  court  or 
judge,  may  file  interrogatories  in  writing  for  the  discovery  by  the  opposite 
party  or  parties  of  facts  and  documents  material  to  the  support  or  defense 
of  the  cause,  with  a  note  at  the  foot  tliereof  stating  which  of  tlie  interroga- 
tories each  of  the  parties  is  recjuired  to  answer.  But  no  party  shall  file 
more  than  one  set  of  interrogat-(jries  to  the  same  party  without  leave  of  the 
court  or  judge. 

If  any  party  to  the  cause  is  a  public  or  private  corporation,  any  opposite 
party  may  apply  to  the  court  or  judge  for  an  order  allowing  him  to  file 
interrogatories  to  be  answered  by  any  officer  of  tlie  corporation,  and  an 
order  may  be  made  accordingly  for  the  examination  of  such  ofiicer  as  may 
apj)ear  to  be  proper  upon  such  interrogatories  as  the  court  or  judge  sliall 
think  fit. 

Copies  shall  be  filed  for  the  use  of  the  interrogated  party  and  shall  be 
sent  by  tlie  clerk  to  the  respective  solicitors  of  record,  or  to  the  last  known 
address  of  the  ojiposite  jiartj-  if  there  be  no  record  solicitor. 

Interrogatories  shall  be  answered,  and  the  answers  filed  in  tlie  clerk's 
office,  within  fifteen  days  after  they  have  been  served,  unless  the  time  be 
enlarged  by  the  court  or  jvidge.  Each  interrogatory  shall  be  answered  sepa- 
rately and  fully  and  the  answers  shall  be  in  writing,  under  oath,  and 
signed  by  the  party  or  corporate  ofiicer  interrogated.  Within  ten  days 
after  the  service  of  interrogatories,  objections  to  thcin,  or  any  of  tlieiii, 
may  be  presented  to  the  court  or  judge,  with  proof  of  notice  of  tiie  purjxise 
so  to  do,  and  answers  shall  be  deferred  until  the  objections  are  determined, 
which  sliall  be  at  as  early  a  time  as  is  practicable.  In  so  far  as  the  objec- 
tions are  sustained,  answers  shall  imt  be  riMiiiircd. 

1'he  court  or  judge,  upon  niotion  and  reasoiial)l('  notice,  may  nuiko  all 
such  onlers  as  may  be  apjuopiiatc  to  enforce  answers  to  inlerrogatoiies  or 
to  ed'cct  tile  inspect iiiii  (ir  prmliirt  inn  of  ilociiiiiciil s  in  llie  ]iossession  ni 
either  party  and  containing  evidence  matcM'ial  to  the  cause  of  action  oi-  de- 
fense of  his  adversary.  .Any  party  failing  or  refusing  to  comply  with  siieli 
an  order  shall  be  liable  to  attachment,  and  shall  also  be  liable,  if  a  plain- 
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tilT.  to  Imvo  his  bill  (lisinissod.  an<l.  if  ii  (IcffiKJinit.  to  liavc  his  answur 
strii'kt'ii  out  ami  ho  |)liu-0(l  in  tiic  same  ^iliiutimi  as  if  he  had  failed  to 
answor. 

llv  a  di-maiul  sorvod  ton  days  hoforo  tlio  trial,  oithov  party  may  i^all  on 
the  othor  to  ailmit  in  writing  tho  I'xociition  or  fio'nninoni'ss  of  any  dorii- 
mont.  lottor  or  othor  writinfj.  saving  all  just  oxooptions;  and  if  sucii  ad- 
mission 1k'  not  mado  wifliin  livo  da\s  aftor  sni-h  sorvioo,  tho  costs  of  proving 
tho  dooumont.  lottor  or  writing;  shall  lie  paid  l)y  tho  party  rofusinj;  or 
nojilootinj;  to  mako  suoh  admission,  unless  at  tlio  trial  the  court  shall  lind 
that  the  refusal  or  uogloct  was  roasonahlo. 

59. 

EEFKREXrE  TO  MASTER— EX(  KPTTOXAL,  NOT  USUAL. 

Save  in  matters  of  aceonnt.  a  roferonco  to  a  master  shall  ho  tlie  exception, 
not  tho  rule,  and  shall  ho  mado  only  ujjon  a  showing  tliat  some  exceptional 
condition  requires  it.  When  such  a  reference  is  made,  the  party  at  whose 
instance  or  for  whose  benefit  it  is  made  shall  cause  the  order  of  reference 
to  be  presented  to  the  master  for  a  hearing  within  twenty  days  succeeding 
the  time  when  the  reference  was  made,  unless  a  longer  time  be  specially 
granted  by  the  court  or  judge;  if  ho  shall  omit  to  do  so,  tiie  adverse  party 
shall  be  at  liberty  forthwith  to  cause  proceedings  to  be  had  before  the 
master,  at  the  costs  of  the  party  procuring  the  reference. 

60. 

PROCEEDINGS  BEFORE  MASTER. 

Upon  every  such  reference,  it  shall  be  the  duty  of  the  master,  as  soon 
as  he  reasonably  can  aftor  the  same  is  brought  before  him,  to  assign  a 
time  and  place  for  proceedings  in  the  same,  and  to  give  due  notice  thereof 
to  each  of  the  parties,  or  their  solicitors;  and  if  either  party  shall  fail  to 
appear  at  the  time  and  place  appointed,  the  master  shall  be  at  liberty  to 
proceed  ex  parte,  or,  in  his  discretion,  to  adjourn  the  examination  and  pro- 
ceedings to  a  future  day,  giving  notice  to  the  absent  party  or  his  solicitor 
of  such  adjournment;  and  it  shall  be  the  duty  of  the  master  to  proceed  with 
all  reasonalile  diligence  in  every  such  reference,  and  with  the  least  prac- 
ticable delay,  and  oitl)or  party  shall  be  at  liberty  to  apply  to  the  court,  or 
a  judge  thereof,  for  an  order  to  the  master  to  speed  the  proceedings  and  to 
make  his  report,  and  to  certify  to  the  court  or  judge  the  reason  for  any 
delay. 

61. 

MASTER'S   REPORT— DOCUMENTS   liJENTlFIED   BUT  NOT   SET 

FORTH. 

In  the  reports  made  by  the  master  to  the  co\irt.  no  part  of  any  state  of 
facts,  accccount,  charge,  affidavit,  deposition,  examination,  or  answerbroiiglit 
in  or  used  before  him  shall  be  stated  or  recited.     But  such  state  of  facts. 
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account,  charge,  affidavit,  deposition,  exauiinatioii.  or  answer  sliall  be 
identitied,  and  referred  to,  so  as  to  inform  the  court  what  state  of  facts, 
account,  -charge,  affidavit,  deposition,  examination,  or  answer  were  so 
brought  in  or  used. 

62. 

POWERS  OF  MASTER. 

The  master  shall  regulate  all  the  proceedings  in  everj-  hearing  before  him, 
upon  ever}-  reference;  and  he  sliall  have  full  authority  to  examine  the  par- 
ties in  the  cause,  upon  oath,  touching  all  matters  contained  in  the  refer- 
ence; and  also  to  require  the  production  of  all  books,  papers,  writings, 
vouchers,  and  other  documents  apj)licable  thereto;  and  also  to  examine  on 
oath,  viva  voce,  all  witnesses  produced  by  the  parties  before  him,  or  by 
deposition,  according  to  the  acts  of  Congress,  or  otherwise,  as  here  provided; 
and  also  to  direct  tlie  mode  in  which  the  nuitters  requiring  evidence  shall 
be  proved  before  him;  and  generally  to  do  all  other  acts,  and  direct  all 
other  inquiries  and  proceedings  in  the  matters  before  him,  which  he  may 
deem  necessary  and  proper  to  the  justice  and  merits  thereof  and  the  rights 
of  the  parties. 

63. 

for:m  of  accounts  before  master. 

All  parties  accounting  before  a  master  shall  bring  in  their  respective 
accounts  in  the  form  of  debtor  and  creditoi-;  and  any  of  the  other  parties 
wiio  shall  not  be  satisfied  with  tlie  account  so  brought  in  shall  be  at 
liberty  to  examine  the  accounting  party  viva  voce,  or  upon  interrogatories, 
as  tlie  master  shall  direct. 

64. 

FORMER  depositions,  ETC.,  MAY  BE  USED  BEFORE  MASTER. 

All  affidavits,  depositions  and  documents  whicii  have  been  previously 
mads,  read,  or  used  in  the  court  upon  any  proceeding  in  any  cause  or  mat- 
ter may  be  used  before  the  master. 

65. 

CLAIMANTS  BEFORE  MASTER   EXAMINABLE  BY  HIM. 

The  master  shall  be  at  liberty  to  examitie  any  creditor  or  otlicr  person 
coming  in  to  claim  before  him,  cither  upoji  written  interrogatories  or  viva 
voce,  or  in  both  modes,  as  the  natui-e  of  the  case  nuiy  ajipear  to  liini  to  re- 
quire. The  evidence  upon  such  examinations  shall  ix'  talcen  down  hy  the 
master,  or  l)y  sonu'  other  person  by  his  mibT  ami  in  his  presence,  if  citiicr 
party  requires  it,  in  order  thnt  llic  same  may  be  used  tiy  tlic  (•(uirt  if 
necessary. 
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66. 

KKTIKX  OF  :\lASTKirS  rj:P(>rvl'i:XCI-:PTTONS— HEARING. 

The  lunstor,  as  soon  as  his  roiioit  is  ready,  shall  ret  urn  IIh-  same  into  the 
clerk's  ollioe  ami  the  day  of  tlio  letuni  shall  he  eiilered  liy  the  clerk  in  tlie 
Ktjuity  Doeket.  The  parties  sliall  have  twenty  days  from  the  time  of  the 
tUin'T  of  the  report  to  lile  exeeptit'ns  tlnreto.  and  if  no  exeeptioTis  are 
within  that  period  liled  hy  either  party,  the  report  shall  stand  eonlirnied. 
If  exceptions  are  tiled,  they  shall  stand  for  hearing  before  the  court,  if 
then  in  session,  or,  of  not,  at  the  next  sitting  held  thereafter,  by  adjourn- 
ment or  otiierwise. 

67. 

COSTS  ON  EXCEPTIONS  TO  MASTER'S  REPORT. 

In  order  to  prevent  exceptions  to  reports  from  being  iiled  for  frivolous 
causes,  or  for  mere  delay,  the  party  whose  exceptions  are  overruled, 
shall,  for  every  exception  overruled,  pay  five  dollars  costs  to  the  other 
partj',  and  for  every  exception  allowed  shall  be  entitled  to  the  same  costs. 

68. 

APPOINTMENT  AND  COMPENSATION  OF  MASTERS. 

The  district  courts  may  appoint  standing  masters  in  chancery  in  their 
respective  districts  (a  majority  of  all  the  judges  thereof  concurring  in  the 
appointment),  and  they  may  also  appoint  a  master  pro  hoc  vice  in  any 
particular  case.  The  compensation  to  be  allowed  to  every  master  shall  be 
fixed  by  the  district  court,  in  its  discretion,  having  regard  to  all  the  cir- 
cumstances thereof,  and  the  compensation  shall  be  charged  upon  and  borne 
by  such  of  the  parties  in  the  cause  as  the  court  shall  direct.  The  master 
siiall  not  retain  his  report  as  security  for  his  compensation;  but  when  the 
compensation  is  allowed  by  the  court,  he  shal  Ibe  entitled  to  an  attachment 
for  th*e  amount  against  the  party  who  is  ordered  to  pay  the  same,  if,  upon 
notice  thereof,  he  does  not  pay  it  within  the  time  prescribed  by  the  court.     . 

'69 
PETITION  FOR  REHEARING. 

Every  petition  for  a  rehearing  shall  contain  the  special  matter  or  cause 
on  which  such  rehearing  is  applied  for.  shall  be  signed  by  counsel,  and  the 
facts  therein  stated,  if  not  apparent  on  the  record,  shall  be  verified  by  the 
oath  of  the  party  or  by  some  other  person.  No  rehearing  shall  be  granted 
after  the  term  at  which  the  final  decree  of  the  conrt  shall  have  been  entered 
and  recorde<],  if  an  appeal  lies  to  the  Circuit  Court  of  Appeals  or  the  Su- 
preme Court.  But  if  no  appeal  lies,  the  petition  may  be  admitted  at  any 
time  before  the  end  of  the  next  term  of  the  court,  in  the  discretion  of  the 
court. 
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70. 

SUITS  BY  OR  AGAINST  INCOMPETENTS. 

Guardians  ad  litem  to  defend  a  suit  nuiy  be  appointed  by  the  court,  or 
by  any  judge  thereof,  for  infants  or  other  persons  who  are  under  guardian- 
ship, or  otherwise  incapable  of  suing  for  themselves.  All  infants  and  other 
persons  so  incapable  may  sue  by  their  guardians,  if  any,  or  by  their 
prochein  ami;  subject,  however,  to  such  orders  as  the  court  or  judge  may 
direct  for  the  protection  of  infants  and  other  persons. 

71. 

FORM  OF  DECREE. 
In  drawing  up  decrees  and  orders,  neither  the  bill,  nor  answer,  nor  other 
pleadings,  nor  any  part  thereof,  nor  the  report  of  any  master,  nor  any 
otlier  prior  proceeding,  shall  be  recited  or  stated  in  the  decree  or  order; 
but  the  decree  and  order  shall  begin,  in  substance,  as  follows:  "This  cause 
came  on  to  be  lieard  (or  to  be  further  lieard,  as  the  case  may  be)  at  this 
term,  and  was  argued  by  counsel;  and  thereupon,  upon  consideration  there- 
of, it  was  ordered,  adjudged  and  decreed  as  follows,  viz:"  (Here  insert  the 
decree  or  order.) 

72. 

CORRECTION  OF  CLERICAL  MISTAKES  IN  ORDERS  AND  DECREES. 

Clerical  mistakes  in  decrees  or  decretal  orders,  or  errors  arising  from 
any  accidental  slip  or  omission,  may,  at  any  time  before  the  close  of  the 
term  at  which  final  decree  is  rendered,  be  corrected  by  order  of  the  court 
or  a  judge  thereof,  upon  petition,  without  the  form  or  expense  of  a  re- 
hearing. 

73. 

PRELIMINARY    INJUNCTIONS     AND    TEMPORARY    RESTRAINING 

ORDERS. 

No  preliminary  injunction  shall  be  grante<l  without  notice  to  the 
opposite  party.  Nor  sliall  any  temporary  restraining  order  be  granted 
witliout  notice  to  tbe  opposite  party,  unless  it  shall  clearly  appear 
from  specific  facts,  shown  by  aflidavit  or  by  the  verified  bill,  tliat  inimodiate 
and  irreparable  loss  or  damage  will  result  to  the  applicant  before  the  mat- 
ter can  be  heard  on  notice.  In  case  a  temporary  restraining  order  shall 
be  granted  without  notice,  in  the  contingency  spe<Mried,  tlie  matter  shall  be 
madf  returnable  at  tlio  earliest  possible  time,  and  in  no  event  later. than 
t'-ii  days  from  tlic  <late  cf  llie  order,  and  shall  taUi-  j)recedeiici'  of  all  mat- 
ters, except  older  matti-rs  of  tlie  same  character.  Wlien  tlie  nmtter  comes 
up  for  hearing  the  party  who  obtained  tiie  te;ii|iorary  restraining  or.lcr 
shall  proceed  witli  his  application  for  a  preliminary  iiijuiirtiDu.  and  if  he 
does   not  do   so   tlie   court    shall    dissolve   liis   tciiipoiaiy    restraining   order. 
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rpoh  two  (lays  uoti<o  to  tlio  party  ohtainiiiji  -siu-li  toinporary  rostraiiiiny 
onler,  tlio  opposito  party  may  a|ipi'ar  and  movi'  llif  dissoliit  ion  or  luoilili 
i-iitioii  of  tlu'  ortlor.  an.l  in  that  .Miit  tiic  court  ov  jiuii;*'  siiall  proiccd  to 
hoar  and  di'tonniiu'  tin-  motion  as  i'\pt'ditiously  as  tlu-  ends  of  justii'i'  may 
rtHiuiro.  Kvcrv  tcmpoiary  n-strainin^  ordiT  shall  hi-  foitliwith  lik'd  in  liii' 
ilork  s  ollice. 

74. 

INJUNCTION  PENDING  APPEAL. 

When  an  appoal  from  a  linal  (h'crcf.  in  an  ciniity  suit,  j^rantinji  or 
dissolvinf;  an  injuiution.  is  allowed  by  a  justice  or  a  jndjie  wlio  took 
part  in  the  ileeision  of  the  cause,  he  may,  in  his  discretion,  at  tlio 
time  of  sueh  allowance,  make  an  order  suspending:,  modifying  or  restorin",^ 
the  injunction  during  the  pendency  of  the  a])i)eal,  upon  such  terms,  as  to 
bond  or  otherwise,  as  he  may  consider  proper  for  tlie  security  of  the  rights 
of  the  opposite  party. 

75. 

EECORD  ON  APPEAL— REDUCTION  AND  PREPARATION. 

In  case  of  appeal: 

(a)  It  shall  be  tlie  duty  of  the  appellant  or  his  solicitor  to  Hie  with 
the  clerk  of  the  court  from  which  the  appeal  is  prosecuted,  together  witli 
proof  or  acknowledgment  of  service  of  a  copy  on  the  appellee  or  iiis 
solicitor,  a  prtccipe  which  shall  indicate  the  portions  of  the  record  to  be 
incorporated  into  the  transcript  on  such  appeal.  Should  the  api)ellee  or 
his  solicitor  desire  additional  portions  of  the  i-ecoid  incorporated  into 
the  transcript,  he  shall  (ile  with  tlie  clerk  of  the  court  his  prcrcipe  also 
within  ten  days  thereafter,  unless  the  time  shall  be  enlarged  by  the  court 
or  a  judge  thereof,  indicating  such  additional  ])ortions  of  the  record  de- 
sired by  him. 

(&)  The  evidence  to  be  included  in  the  record  shall  not  be  set  forth  in 
full,  but  shall  be  stated  in  simple  and  condensed  form,  all  parts  not  essen- 
tial to  the  decision  of  the  questions  preseTited  by  tiie  ap])eal  being  omitted 
and  the  testimony  of  witnesses  being  stated  only  in  narrative  form,  save 
that  if  either  party  desires  it,  and  the  court  or  judge  so  directs,  any  part 
of  the  testimony  shall  be  reproduced  in  the  exact  words  of  tlie  witness. 
The  duty  of  so  condensing  and  stating  the  evidence  shall  rest  primarily  on 
the  appellant,  who  shall  prepare  liis  statement  thereof  and  lodge  tlie  same 
in  the  clerk's  ollice  for  the  examination  of  the  other  ])arties  at  or  before  the 
time  of  filing  his  prcecipe  under  jiaragraph  «  of  this  rule.  He  shall  also 
notify  the  other  parties  or  their  solicitors  of  such  lodgment  and  shall  name 
a  time  and  place  when  he  will  ask  the  court  or  judge  to  approve  the  state- 
ment, the  time  so  named  to  be  at  least  ten  days  after  such  notice.  At  the 
expiration  of  the  time  named  or  such  furtlier  time  as  the  court  or  judge 
may  allow,  the  statement,  together  with  any  objections  made  or  amend- 
ments proposed  by  any  party,  shall  be  presented  to  the  court  or  the  judge, 
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and  if  the  statement  be  true,  complete  and  properly  prepared,  it  shall  be 
approved  by  the  court  or  judge,  and  if  it  be  not  true,  complete  or  properly 
prepared,  it  shall  be  made  so  under  the  direction  of  the  court  or  judge  and 
siiall  then  be  approved.  When  approved,  it  shall  be  filed  in  the  clerk's  office 
and  become  a  part  of  the  record  for  the  purposes  of  the  appeal. 

(c)  If  any  diflerence  arise  between  the  parties  concerning  directions  as 
to  the  general  contents  of  the  record  to  be  prepared  on  the  appeal,  such 
difference  shall  be  submitted  to  the  court  or  judge  in  conformity  witli  the 
provisions  of  paragraph  5  of  this  rule  and  sliall  be  covered  by  the  directions 
which  the  court  or  judge  may  give  on  the  subject. 

76. 

RECORD  OX  APPEAL— REDUCTION  AND  PREPARATION— COSTS- 
CORRECTION  OF  OMISSIONS. 

In  preparing  the  transcript  on  an  appeal,  especial  care  shall  be  taken 
to  avoid  the  inclusion  of  more  than  one  copy  of  the  same  papej-  and  to 
exclude  the  formal  and  immaterial  parts  of  all  exhibits,  documents  and 
otlier  papers  included  therein;  and  for  any  infraction  of  this  or  any  kindred 
rule  the  appellate  court  may  withhold  or  impose  costs  as  the  circumstances 
of  the  case  and  the  discouragement  of  like  infractions  in  the  future  may  re- 
quire. Costs  for  such  an  infraction  may  be  imposed  upon  offending  solicit- 
ors as  well  as  i)arties. 

If.  in  the  transcript,  anything  material  to  either  party  be  omitted  by 
accident  or  error,  the  appellate  court,  on  a  proper  suggestion  or  its  own 
motion,  may  direct  that  tlie  omission  be  corrected  by  a  supplemental 
transcript. 

n. 

RECORD  ON  APPEAL— AGREED  STATEMENT. 

When  the  questions  presented  by  an  apjieal  can  be  determined  by  the 
appellate  court  witliout  an  examination  of  all  the  pleadings  and  evidence, 
the  parties,  with  the  ap]n(i\al  of  the  district  court  or  tlie  judge  thererof. 
may  prepare  and  sign  a  statement  of  the  case  showing  liow  the  (piestions 
arose  and  were  decided  in  tiic  district  court  ami  setting  forth  so  nuu'li  only 
of  the  facts  alleged  and  proved,  or  sought  to  be  proced,  as  is  essential  to  a 
decision  of  such  (|uesti()iis  by  the  ap|)ellate  court.  Such  statement,  when 
fili'd  in  the  oliice  of  tlie  clerk  of  tiie  district  court,  sluill  l)e  treated  as  super- 
seding, for  tiie  purposes  of  the  appeal,  all  parts  of  tiie  record  other  than  the 
decree  from  which  the  appeal  is  taken,  and,  together  with  such  decree,  shall 
be  copied  and  ceitiiied  to  the  ajipellate  court  as  the  record  on  appeal. 

78. 

AFFIRM A'ilOX  IN   LIEU  OF  OATH. 

Whenever  under  tlicse  rules  an  oath  is  or  may  be  required  to  he  taken, 
the    party    may.    if   conscientiously   scrupulous   of   taking   an   oath,    in    lieu 
thereof  make  solemn  allirination  to  the  truth  of  the  facts  stated  by  him. 
Ked.  Prac.  Vol.  TIL— IS!. 
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79. 

ADDITIONAL  RULES  BY  DISTRICT  COURT. 

Witli  the  ooiu-iurom'o  of  a  ninjoiity  of  the  circuit  jml^ca  for  the  circuit, 
the  district  courts  may  make  any  other  ami  further  ruh-s  and  rc<![ulations 
for  the  practice,  proceedings  and  process,  mesne  and  final,  in  tlieir  re- 
spective districts,  not  inconsistent  with  the  rules  hereby  prescribed,  ami 
frotn  time  to  time  alter  and  amend  the  same. 

80. 

COMPUTATION  OF  TIME— SUNDAYS  AND  HOLIDAYS. 

When  tlie  time  prescribed  by  tlicse  rules  for  doing  any  act  expires  on  a 
Sunday  or  legal  holiday,  such  time  shall  extend  to  and  include  the  next 
eucceetling  day  that  is  not  a  Sunday  or  legal  holiday. 

81. 

THESE  RULES   EFFECTIVE  FEBRUARY   1,  1913— OLD  RULES 

ABROGATED. 

These  rules  shall  be  in  force  on  and  after  February  1,  1913,  and  shall 
govern  all  proceedings  in  cases  tlien  pending  or  thereafter  brought,  save 
tliat  where  in  any  then  pending  cause  an  order  has  been  made  or  act  done 
which  cannot  be  changed  without  doing  substantial  injustice,  the  court  may 
give  effect  to  such  order  or  act  to  the  extent  necessary  to  avoid  any  such 
injustice. 

All  rules  theretofore  prescribed  by  the  Supreme  Court,  regulating  the 
practice  in  suits  in  equity,  shall  be  abrogated  when  these  rules  take  effect 


III. 

RULES  OF  PRACTICE  FOR  THE  COURTS  OF  THE  UNITED  STATES 
IN  ADMIRALTY  AND  MARITIME  JURISDICTION,  ON  THE  IN- 
STANCE SIDE  OF  THE  COURT. 

IN  PURSUANCE  OF  THE  ACT  OF  THE  TWENTY-THIRD  OF  AUGUST, 

1842,  CHAPTER  188. 

1.  No  mesne  process  sliall  issue  from  the  district  court  in  any  civil  cause 
of  admiralty  and  martiine  jurisdiction  until  the  libel,  or  libel  of  informa- 
tion, shall  be  filed  in  the  clerk's  oilice  from  which  such  process  is  to  issue. 
All  process  shall  be  served  by  tlie  marshal  or  by  his  deputy,  or,  where  he 
or  they  are  interested,  by  some  discreet  and  disinterested  person  appointed 
by  the  court. 

2.  In  suits  in  personam,  the  mesne  process  may  be  by  a  simple  war- 
rant of  arrest  of  the  person  of  the  defendant,  in  the  nature  of  a  capias; 
or  by  a  warrant  of  arrest  of  tlie  person  of  the  defendant,  with  a  clause 
therein,  that  if  lie  caiuiot  be  found,  to  attach  lii.s  goods  and  chattels  to 
tiie  amount  sued  for,  or  if  such  property  cannot  be  found,  to  attach  his 
credits  and  effects  to  the  amount  sued  for  in  the  hands  of  the  garnishees 
named  therein;  or  by  a  single  monition,  in  the  nature  of  a  summons  to 
appear  and  answer  to  the  suit,  as  the  libelant  shall,  in  his  libel  or  informa- 
tion, pray  for  or  elect. 

3.  In  all  suits  in  personam,  where  a  simple  warrant  of  arrest  issues 
and  is  executed,  the  marshal  may  take  bail,  with  sufficient  sureties,  from 
the  party  arrested,  by  bond  or  stipulation,  upon  condition  that  he  will 
appear  in  the  suit  and  abide  by  all  orders  of  the  court,  interlocutory  or 
final,  in  the  cause,  and  pay  tlie  money  awarded  by  the  final  decree  ren- 
dered tliercin  in  tlie  court  to  whicli  the  process  is  returnable,  or  in  any 
appellate  court.  An<l  upon  such  bond  or  stipulation  summary  process  of 
execution  may  and  shall  ije  issued  against  the  principal  and  sureties  by  the 
court  to  which  such  process  is  returnable,  to  enforce  tlie  final  decree  so 
rendei-ed,  or  upon  appeal  by  the  appellate  court. 

4.  In  all  suits  in  personam,  wliere  goods  and  chattels,  or  credits  and 
effects,  are  attached  under  such  warrant  authorizing  the  same,  the  at- 
tacliment  may  be  dissolved  by  order  of  tiie  court  to  wliicli  the  same 
warrant  is  returnable,  upon  the  defendant  whose  property  is  so  attached 
giving  a  bond  or  stipulation,  with  sufficient  sureties,  to  abide  by  all  orders, 
interlocutory  or  liiinl.  of  the  court,  and  pay  the  aiiioniit  awarded  by  tlie 
final  decree  rendered  In  the  (•(iiut  to  wliieli  tlie  process  is  returnable,  or  in 
any  appellate  couit;  and  upon  siub  Ixind  or  stipulation  summary  process 
of  execution  shall  and  may  be  issued  against  the  princijial  and  sureties  by 
the  court  to  which  such  warrant  is  returnalile,  to  enforce  the  final  dccrcx; 
•Ji)  rendered,  or  upon  appeal  by  the  appellate  court. 

288:5 
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i">.  Hoiuls  or  stiiHilatioMs  in  :nliiiir:ilt v  Mnt^^  ma,\  lie  j:i\in  and  lakiii 
in  i>i)i'n  lOiirt,  or  at  (.■liamhors.  ov  hrl'ori'  any  i-i>miiiissi(>ii(  r  of  tlic  coiiit 
who  is  autliori/i'il  by  tlir  I'oiirt  to  taUo  alli.lavits  of  hail  and  depositions 
in  casos  pcmiiiiji  Ivforf  tin-  iMiiit.  or  any  .oniinissioncr  of  tin,'  I'niti'd 
Statos  autliori/i'il  by  law   to  talvc  bail  and  allidav  its  in  livil  cases. 

li.  In  all  snits  in  pirsmunti.  w  iiere  bail  is  taken,  the  ronrt  may,  upon 
motion,  for  due  eause  shown,  reduee  tiie  amount  i>f  the  sum  eoiitained 
in  tlie  bond  or  stiinilation  therefor;  ami  in  ail  eases  wliere  a  bond  or 
stipulation  is  taken  as  liail.  or  ui)on  dissolviii<;  an  attaehnient  of  piojierty 
as  aforesaid,  if  either  of  tlie  sureties  shall  become  insolvent  pendinj;  the 
suit,  new  sureties  may  be  roijuired  by  the  order  of  the  court,  to  be  given, 
upon  motion,  and  due  proof  thereof. 

7.  In  suits  ill  iirrsonaiii.  no  warrant  of  arrest,  either  of  tlie  person  or 
property  of  the  defemlant.  sliall  issue  for  a  sum  exceeding  live  hundred 
dollars,  unless  by  the  special  order  of  the  court,  upon  allidavit  or  other 
proper  proof  showing  the  propriety  thereof. 

S.  In  all  suits  in  rem  against  a  ship,  her  tackle,  sails,  apparel,  furniture, 
boats,  or  other  appurtenances,  if  such  tackle,  sails,  apparel,  furniture, 
boats  or  other  appurtenances  are  in  the  possession  or  custody  of  any  third 
person,  the  court  may.  after  a  due  monition  to  such  third  person,  and  a 
hearing  of  the  eause.  if  any.  why  the  same  should  not  be  delivered  over, 
award  and  decree  that  the  same  be  delivered  into  the  custody  of  the  marshal 
or  other  proper  ollicer.  if.  upon  the  hearing,  the  same  is  required  by  law 
and  justice. 

9.  In  all  cases  of  seizure,  and  in  other  suits  and  proceedings  in  rem, 
the  process,  unless  otherwise  provided  for  by  statute,  shall  be  by  a  war- 
rant of  arrest  of  the  ship,  goods,  or  other  thing  to  be  arrested;  and  the 
marshal  shall  thereupon  arrest  and  take  the  ship,  goods,  or  other  thing 
into  his  possession  for  safe  custody,  and  shall  cause  public  notice  thereof 
and  of  the  time  assigned  for  the  return  of  such  process  and  the  hearing  of 
the  cause,  to  be  given  in  such  newspaper  within  the  district  as  the  district 
court  shall  order  ;and  if  there  is  no  newspaper  published  therein,  then  in 
such  other  public  places  in  the  district  as  the  court  shall  direct. 

10.  In  all  cases  where  any  goods  or  other  things  are  arrested,  if  the 
same  are  perishable  or  are  liable  to  deterioration,  decay,  or  injury,  by 
being  detained  in  custody  pending  the  suit,  the  court  may,  upon  the  appli- 
cation of  either  party,  in  its  discretion,  order  the  same  or  so  much  thereof 
to  be  sold  as  shall  be  perishable  or  liable  to  depreciation,  decay,  or  injury; 
and  the  proceeds,  or  so  much  thereof  as  shall  be  a  full  security  to  satisfy 
the  decree,  to  be  brought  into  court  to  abide  the  event  of  the  suit;  or  the 
court  may,  upon  the  application  of  the  claimant,  order  a  delivery  thereof 
to  him.  upon  a  due  appraisement,  to  be  had  under  its  direction,  either  upon 
the  claimant's  depositing  in  court  so  much  money  as  the  court  shall  order, 
or  upon  his  giving  a  sti]juIalion.  with  sureties,  in  such  sum  as  the  court 
shall  direct,  to  abide  by  and  pay  the  money  awarded  by  the  linal  decree 
rendered  by  the  court.  <n-  the  apiieliate  court,  if  any  appeal  intervenes,  as 
the  one  or  the  other  course  siiall   he  ordered  by  the  court. 

11.  In  like  manner,  where  any  slii])  sliall  be  arrested,  tlie  same  may, 
upon  the  application  of  the  claimant,  he  delivered  to  him  upon  a  due  ap- 
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praisenient,  to  be  had  under  direction  of  the  court,  upon  the  claimant's 
depositing  in  court  so  much  money  as  tlie  court  shall  order,  upon  his  giv- 
ing a  stipulation,  with  sureties,  as  aforesaid:  and  if  the  claimant  shall  de- 
cline any  such  application,  tlien  the  court  may,  in  its  discretion,  upon  the 
application  of  either  party,  upon  due  cause  shown,  order  a  sale  of  such 
ship,  and  the  proceeds  thereof  to  be  brought  into  court  or  otherwise  disposed 
of,  as  it  may  deem  most  for  the  benefit  of  all  concerned. 

12.  In  all  suits  by  material-men  for  supplies  or  repairs,  or  other  nec- 
essaries, tiie  libelant  may  proceed  against  the  ship  and  freight  in  rem, 
or  against  the  master  or  owner  alone  in  perso7iam. 

3  3.  In  all  suits  for  mariners'  wages,  the  libelant  may  proceed  against  the 
sliip,  freight,  and  master,  or  against  the  ship  and  fi'^ight,  or  against  the 
owner  or  master  alone  in  i)ersonani. 

14.  In  all  suits  for  pilotage  the  libellant  may  proceed  against  tlie  ship 
and  master,  or  against  the  ship,  or  against  the  owner  alone  or  the  master 
alone  in  personam. 

15.  In  all  suits  for  damage  by  collision,  the  libelant  may  proceed  against 
the  ship  and  master,  or  against  the  ship  alone,  or  against  the  master  or 
the  owner  alone  in  personam. 

10.  In  all  suits  for  an  assault  or  beating  on  the  high  seas,  or  elsewhere 
within  the  admiralty  and  maritime  jurisdiction,  the  suit  shall  be  in  per- 
sonam only. 

17.  In  all  suits  against  the  ship  or  freight,  founded  upon  a  mere  mari- 
time hyj>otliecation.  either  express  or  implied,  of  the  master,  for  moneys 
taken  up  in  a  foreign  port  for  supplies  or  repairs  or  other  necessaries  for 
the  voyage,  without  any  claim  of  marine  interest,  the  libelant  may  pro- 
ceed eitlier  in  rem,  or  against  the  master  or  the  owner  alone  in  personam. 

18.  In  all  suits  on  bottomry  bonds,  properly  so  called,  the  suit  siiall  be 
in  rem  only  against  the  property  hyjiotliecated,  or  the  proceeds  of  the  prop- 
erty, in  whosesoever  hands  the  same  may  be  found,  unless  the  master  has, 
without  authority,  given  tlie  bottomry  bond,  or  by  his  fraud  or  miscon- 
duct has  avoided  tlie  same,  or  lias  sui)tiaeted  the  property,  or  unless  the 
owner  has,  liy  his  own  misconduct  or  wioiig,  lost  or  subtracted  the  prop- 
erty, in  which  latter  cases  the  suit  may  be  in  personam  against  the  wrong- 
doer. 

19.  In  all  suits  for  salvage,  the  suit  may  be  in  rem  against  the  prop- 
erty saved,  or  the  proceeds  thereof,  or  in  jiersonam  against  the  paity 
at  whose  re(|uest  and  for  whose  benefit  the  salvage  service  iuis  been  per- 
formed. 

20.  In  all  |i(litory  and  possessory  suits  between  part  owners  or  adverse 
proprietors,  or  liy  the  o\vn<'rs  of  a  shi|),  or  the  majority  thereof,  against 
tlie  master  of  a  ship,  for  the  ascertainment  of  tin'  title  and  delivery  of  the 
possession,  or  for  the  possession  only,  oi-  liy  one  or  more  j)ait  owners  against 
the  others  to  obtain  securitj'  for  the  r(1inn  of  tlic  shi|i  from  any  voyage 
undertaken  without  their  consent,  or  by  one  or  more  part  owners  against 
tlie  otiiers  to  oijtain  possession  of  the  shii)  for  any  voyage,  upon  giving 
secui'ity  for  the  safe  return  tl'creof.  the  process  shall  be  hy  an  arrest  of  the 
shii).  arnl  1>\'  a  iiionition  to  the  aihiisc  party  or  parties  to  app<'ar  ami  make 
answer  to  tlie  suit. 
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21.  In  nil  cases  of  a  linal  docn-t-  t"<«r  llic  pas  iiu'iit  of  inom-y,  tlio  \\hv\- 
ant  shall  liavi-  a  writ  of  i-xoi-utiuu,  in  tlio  natiiro  of  a  furi  (iicias,  com- 
inaiuliiif;  tiie  niarslial  or  his  ilepvits  t»  low  aud  i;olU'ct  the  amount  tlnMoof 
out  of  tho  fiooiL-  and  i-liatU'ls.  iaiuU  ami  t.  luiuciits,  or  otlicr  roal  cstaU>,  of 
tho  ilefoniiant  or  stipulators. 

22.  All  informations  ami  lilu'ls  of  mforiiiaticu  upon  seizures  ior  any 
hroaeh  of  ti»c  revenue,  or  navigation,  or  other  laws  of  the  United  States, 
shall  state  (he  jilaee  of  seizure,  whether  it  he  on  land  or  on  the  liigli  seas. 
or  on  navijiahle  waters  within  the  admiralty  and  maritime  jurisdiction  of 
the  I'nited  States,  and  the  district  within  wliirh  the  property  is  brought 
and  where  it  then  is.  The  infomuition  or  lilxd  of  information  shall  also 
projiound  in  distinct  articles  the  matters  relied  on  as  grounds  or  causes 
of  forfeiture,  and  aver  the  same  to  be  contrary  to  the  form  of  the  statute 
or  statutes  of  the  United  States  in  sucli  case  provided,  as  the  case  may  re- 
quire, and  shall  conclude  with  a  prayer  of  due  process  to  enforce  the 
forfeiture,  and  to  give  notice  to  all  persons  concerned  in  interest  to  appear 
and  show  cause  at  the  return-day  of  tiie  process  why  the  forfeiture  should 
not  be  decreed. 

•Jo.  All  libels  in  instance  causes,  civil  or  maritime,  shall  state  the  nature 
of  the  cause;  as.  for  example,  that  it  is  a  cause,  civil  and  maritime,  of  con- 
tract, or  of  tort  or  damage,  or  of  salvage,  or  of  possession  or  otherwise,  as 
the  case  may  be;  and,  if  the  libel  be  in  rem,  that  the  proiwrty  is  within 
the  district;  and,  if  in  personam,  the  names  and  occupations  and  places  of 
residence  of  the  parties.  The  libel  shall  also  propound  and  articulate  in 
distinct  articles  the  various  allegations  of  fact  upon  which  the  libelant 
relies  in  support  of  his  suit,  so  that  the  defendant  may  be  enabled  to 
answer  distinctly  and  separately  the  several  matters  contained  in  each 
article:  and  it  shall  conclude  with  a  prayer  of  due  process  to  enforce  his 
rights,  in  rem  or  in  personam  (as  the  case  may  require),  and  for  such  re- 
lief and  redress  as  the  court  is  competent  to  give  in  the  premises.  And  the 
libelant  may  furtlier  require  the  defendant  to  answer  on  oath  all  interroga- 
tories propounded  by  him  touching  all  and  singular  the  allegations  in  the 
libel  at  the  close  or  conclusion  thereof. 

24.  In  all  informations  and  libels  in  causes  of  admiralty  and  maritime 
jurisdiction,  amendments  in  matters  of  form  may  be  made  at  any  time,  on 
motion  to  the  court,  as  of  course.  And  new  counts  may  be  filed,  and 
amendments  in  matters  of  substance  may  be  made,  upon  motion,  at  any  time 
before  tiie  final  decree,  upon  such  terms  as  the  court  shall  impose.  And 
where  any  defect  of  form  is  set  down  by  the  defendant  upon  special  excep- 
tions, and  is  allowed,  the  court  may,  in  granting  leave  to  amend,  impose 
terms  upon  the  libelant. 

2.5.  In  all  cases  of  libels  in  personam,  the  court  may,  in  its  discre- 
tion, upon  the  appearance  of  the  defendant,  where  no  bail  has  been  taken, 
and  no  attachment  of  property  has  been  made  to  answer  the  exigency  of  the 
suit,  require  the  defendant  to  give  a  stipulation,  with  sureties,  in  such  sum 
as  the  court  shall  direct,  to  pay  all  costs  and  expenses  which  shall  be 
awarded  again.st  him  in  the  suit,  upon  the  final  adjudication  thereof,  or 
by  any  interlocutory  order  in  the  progress  of  the  suit. 

2G.  In   suits   in  rem,   the   party   claiming   the  property   shall   verify   his 
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claim  on  oath  or  solemn  affirmation,  stating  that  tlie  claimant  by  whom 
or  on  whose  behalf  the  claim  is  made  is  the  true  and  bona  fide  owner, 
and  that  no  other  person  is  the  owner  thereof.  And  wliere  the  claim  is 
put  in  by  an  agent  or  consignee,  he  shall  also  make  oath  that  he  is  duly 
authorized  thereto  by  the  owner:  or  if  tlie  property  be,  at  the  time  of  the 
arrest,  in  the  possession  of  the  master  of  a  ship,  that  he  is  the  lawful  bailee 
thereof  for  the  owner.  And,  upon  putting  in  such  claim,  the  claimant  shall 
file  a  stipulation,  with  sureties,  in  such  sum  as  the  court  shall  direct,  for 
the  payment  of  all  costs  and  expenses  which  shall  be  awarded  against  him 
by  the  final  decree  of  the  court,  or  upon  an  appeal,  by  the  appellate  court. 

27.  In  all  libels  in  causes  of  civil  and  maritime  jurisdiction,  whether 
in  rem  or  in  personam,  the  answer  of  the  defendant  to  the  allegations 
in  the  libel  shall  be  on  oath  or  solemn  affirmation;  and  the  answer  shall 
be  full  and  explicit  and  distinct  to  each  separate  article  and  separate  allega- 
tion in  the  libel  in  the  same  order  as  numbered  in  the  libel,  and  shall  also 
answer  in  like  manner  each  interrogatory  propounded  at  the  close  of  the 
libel.l 

28.  The  libelant  may  except  to  the  sufficiency,  or  fulness,  or  distinctness, 
or  relevancy  of  the  answer  to  the  articles  and  interrogatories  in  the  libel; 
and,  if  tlie  court  shall  adjudge  the  same  exceptions,  or  any  of  them,  to 
be  good  and  valid,  the  court  shall  order  the  defendant  forthwith,  within 
such  time  as  the  court  shall  direct,  to  answer  the  same,  and  may  further 
order  the  defendant  to  pay  such  costs  as  the  court  shall  adjudge  reason- 
able. 

29.  If  the  defendant  sliall  omit  or  refuse  to  make  due  answer  to  the 
libel  upon  the  return-day  of  the  process,  or  other  day  assigned  by  the  court, 
the  court  shall  pronounce  him  to  be  in  contumacy  and  default;  and  there- 
upon the  libel  shall  be  adjudged  to  be  taken  pro  confesso  against  him,  and 
the  court  shall  proceed  to  hear  the  cause  ex  parte,  and  adjudge  therein  as 
to  the  law  and  justice  shall  appertain.  But  the  court  may.  in  its  discre- 
tion, set  aside  the  default,  and.  upon  the  application  of  the  defendant,  ad- 
mit him  to  make  answer  to  tlie  libel,  at  any  time  liefore  the  final  hearing 
and  decree,  upon  his  payment  of  all  the  costs  of  the  suit  up  to  the  time  of 
granting  leave  therefor. 

30.  In    all    cases   where   tthe   defendant   answers,   but   does   not   answer 
1  Tide  post.  48th  Rule.   [p.  2800]. 

fully  and  explicitly  and  distinctly  to  all  the  matters  in  any  article  of  tlie 
libel,  and  exception  is  taken  thereto  by  the  libelant,  and  the  exception  is 
allowed,  the  court  may,  by  attachment,  compel  the  defendant  to  iiiakc  fur- 
ther answer  thereto,  or  may  direct  the  matter  of  the  excei)tion  to  be  taken 
pro  confesso  against  the  defendant,  to  tiie  full  purport  and  ellVct  of  the 
article  to  which  it  purports  to  answer,  and  as  if  no  answer  had  been  juit 
in  thereto. 

31.  The  defendant  may  object,  by  his  answer,  to  answer  any  allegation 
or  interrogatory  contained  in  the  libel  which  will  expose  liim  to  any  prose- 
eiilioii  or  piinislmii'iit  foi'  crime,  (ir  for  any  p<'iialty  or  any  forfeit  uic  of  his 
property  for  any  penal  oircnsc. 

.'{2.  'Jhe  (iefendant  shall  have  a  right  to  reipiire  llir  personal  answer  of 
the  Iil)elant  upon  oath  or  solemn  affirmation  to  any  interrogatories  which 
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he  may,  at  the  close  of  hia  answer,  propuiiiul  to  tlie  liluliuit  toiuhin;^  anv 
iiuitters  t-harju'il  in  the  lilu'l,  or  tt)Ucliiiiji  any  mtatfr  uf  tlifnisi'  set  up 
in  tlie  answer,  siilijoi-t  to  tiu>  like  t'\t'<'])t  ion  a>  to  matters  wliicli  nIuiII  ex- 
pose the  lilielant  to  any  |iroseiut  ion,  m  iimii^limcut.  of  roilCilme,  as  is 
provided  in  the  tliirty- first  ride.  In  di'liuilt  of  due  answer  by  the  lilx'lant 
to  siU'ii  interrogatories,  tiie  eourt  may  adjudgi"  the  lihehuit  to  he  in  default. 
and  ilisniiss  tiie  lihel,  or  may  eompel  liis  answer  in  tlie  premises,  by  attach- 
ment,  or  take  the  siihjeet-niatter  of  the  interrogatory  pro  confcssu  in  favin- 
of  the  defendant,  as  tiie  eourt.  in  its  discretion,  shall  deem  most  lit  to  pro- 
mote pulilie  justice. 

3.'}.  Where  eitlier  the  liliehint  or  tlie  defcndaiit  is  out  of  liie  country. 
or  iinahle,  from  sickness  or  otiier  casualty,  to  make  an  answ<r  to  any 
interrogatory  on  oath  or  solemn  allirmation  at  the  proper  time,  tiie  court 
nniy.  in  its  discretion,  in  furtiieraiice  of  tlie  due  administration  of  justice. 
dispense  therewith,  or  may  award  a  commission  t"  take  tiie  answer  of  the 
defendant  when  and  as  soon  as  it  may  he  praeticahle. 

34.  If  any  third  jierson  shall  intervene  in  any  cause;  of  admiralty  and 
maritime  juristliction  in  rem  for  liis  own  interest,  and  he  is  entitleil, 
aceording  to  tlie  course  of  admiralty  proceedings,  to  he  heard  for  his 
own  interest  tlu'rein.  lie  siiall  propuiiiid  tlie  matter  in  suitable  allegations, 
to  which,  if  admitted  by  the  court,  the  other  party  or  jiarties  in  tiie  suit 
may  be  required,  by  order  of  the  court,  to  make  due  answer;  and  sucli  fur- 
ther proceedings  shall  be  liad  and  decree  rendered  by  the  court  therein  as 
to  law  and  justic  shall  appertaki.  But  every  such  intervenor  shall  be  re- 
quired, upon  filing  his  allegations,  to  give  a  stipulation,  with  sureties,  to 
abide  by  the  final  decree  rendered  in  the  cause,  and  to  pay  all  such  costs 
and  expenses  and  damages  as  shall  be  awarded  by  the  court  upon  the  linal 
decree,  whether  it  is  rendered  in  the  original  or  appellate  court. 

35.  The  stipulations  required  by  the  last  preceding  rule,  or  in  appeal. 
or  in  any  other  admiralty  or  maritime  proceeding,  shall  be  given  and  taken 
in  the  manner  jirescribed  by  rule  fifth  as  amended. 

3U.  Exceptions  may  \>e .  taken  to  any  libel,  allegation,  or  answer  for 
surplusage,  irrelevancy,  impertinence  or  scandal;  and  if,  upon  reference  to 
a  master,  the  exception  shall  be  reported  to  be  so  objectionable,  and  allowed 
by  the  court,  the  matter  shall  be  expunged,  at  the  cost  and  expense  of  tlie 
party  in  wlio.se  libel  or  answer  the  same  is  found. 

37.  In  cases  of  foreign  attaciimeiit,  tlie  garnisiice  siiall  be  required  to 
answer  on  oath  or  solemn  affirmation  as  to  tlie  debts,  credits,  or  effects  of 
the  defendant  in  his  hands,  and  to  such  interrogatories  touching  the  same 
as  may  be  propounded  by  the  libelant;  and  if  he  shall  refuse  or  neglect  so 
to  do,  the  court  may  award  compulsory  process  in  personam  against  liim. 
If  he  admits  any  debts,  credits,  or  effects,  the  same  shall  be  held  in  liis 
hands,  liable  to  answer  the  exigency  of  the  suit. 

38.  In  cases  of  mariners'  wages,  or  bottomry,  or  salvage,  or  other  pro- 
ceedings in  rem,  where  freight  or  other  proceeds  of  property  are  attached 
to  or  bound  by  the  suit,  which  ai-e  in  the  hands  or  possession  of  any 
person,  the  court  may.  ujion  due  a|)f)licati()n,  by  petition  of  the  party 
interested,  require  tlie  [)arty  charged  witii  tlie  possession  tiieieof  to  apjiear 
and  show  cause  why  the  same  should  not  be  Iniuiglit  into  coart  to  answer 
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the  exigency  of  the  suit:  and  if  no  sufficient  cause  be  shown,  the  court  may 
order  the  same  to  be  brouglit  into  court  to  answer  tlie  exigency  of  the  suit, 
and.  upon  failure  of  the  party  to  comply  with  the  order,  may  award  an 
-attachment,  or  other  compulsive  process,  to  compel  obedience  thereto. 

39.  If,  in  any  admiralty  suit,  the  libelant  shall  not  appear  and  prose- 
cute his  suit,  according  to  tlie  course  and  orders  of  the  ocurt.  he  shall  be 
deemed  in  default  and  contumacy;  and  the  court  may.  upon  the  apj)lication 
of  the  defendant,  pronounce  the  suit  to  be  deserted,  and  the  same  may  be 
dismissed  with  costs. 

40.  The  court  may,  in  its  discretion,  upon  the  motion  of  the  defendant 
and  the  payment  of  costs,  rescind  the  decree  in  any  suit  in  which,  on 
account  of  his  contumacy  and  default,  the  matter  of  the  libel  shall  have 
been  decreed  against  him.  and  grant  a  rehearing  thereof  at  any  time  within 
ten  days  after  the  decree  has  been  entered,  the  defendant  submitting  to  such 
furtiier  orders  and  terms  in  the  premises  as  the  court  may  direct. 

41.  All  sales  of  prop<?rty  under  any  decree  of  admiralty  shall  be  made 
by  the  marshal  or  his  deputy,  or  other  proper  officer  assigned  by  the  court, 
where  the  marshal  is  a  party  in  interest,  in  pursuance  of  the  orders  of  the 
court;  and  the  j)roceeds  tliereof,  when  sold,  sliall  be  fortliwith  paid  into 
the  registry  of  tlie  court  by  the  officer  making  the  sale,  to  be  disposed  of 
by  the  court  according  to  law. 

42.  All  moneys  paid  into  the  registry  of  the  court  shall  be  deposited 
in  some  bank  designated  by  the  court,  and  shall  be  so  deposited  in  the 
name  of  the  court,  and  shall  not  be  drawn  out,  except  by  a  check  or  cliecks, 
signed  by  a  judge  of  the  court  and  countersigned  by  tlie  clerk,  stating  on 
whose  account  and  for  whose  use  it  is  drawn,  and  in  what  suit  and  out  of 
what  fund  in  particular  it  is  paid.  The  clerk  shall  keep  a  regular  book, 
containing  a  memorandum  and  copy  of  all  the  cliecks  so  drawn  and  the 
date  thereof. 

43.  Any  person  having  an  interest  in  any  proceeds  in  the  registry  of 
the  court  shall  have  a  right,  by  petition  and  summary  proceeding,  to 
intervene  pro  interesse  suo  for  a  delivery  thereof  to  him;  and  upon  due 
notice  to  the  adverse  parties,  if  any.  the  court  shall  and  may  proceed 
summarily  to  hear  and  decide  thereon,  and  to  decree  therein  according 
to  law  and  justice.  And  if  sucli  petition  or  claim  shall  be  deserted,  or, 
upon  a  hearing,  be  dismissed,  the  court  may,  in  its  discretion,  award  costs 
against  the  petitioner  in  favor  of  the  adverse  party. 

44.  Tn  eases  where  the  court  shall  deem  it  expedient  ur  necessary  for  the 
piirp(>s(  s  (.1  justice,  the  court  may  refer  any  matters  arising  in  the  progress 
of  the  suit  to  one  or  more  eommissioiiers.  to  be  appointed  by  the  court,  to 
hear  tlie  parties  and  make  report  therein.  And  sucli  commissioner  or  com- 
missioners shall  have  and  possess  all  the  the  powers  in  tlie  premises  which 
are  usually  given  to  or  exercised  by  masters  in  chancery  in  reference  to 
them,  including  the  j)ower,to  administer  oaths  to  and  to  examine  the 
parties  ami  witnesses  touching  the  premises. 

45.  .Ml  apiiealN  fnnii  tlie  distriet  to  the  eireiiit  cuiirt  must  be  made  while 
the  court  is  sitting,  or  within  such  other  period  as  shall  lie  designated  by 
the  district  court  l)y  its  general  rules,  or  by  an  order  sjiecially  made  in  the 
particular  suit:  or  in  case  no  such  rule  or  onbr  lie  made,  then  within 
thirty  days  finm  the  rendering  <>f  the  di'eree. 
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40.  Ill  all  cases  not  pruvuloil  for  by  the  foregoing  niles,  the  district  and 
circuit  courts  arc  to  rcguhitc  the  practice  of  tiie  said  co\irta  rcs])cctivcly,  in 
such  manner  as  tliey  shall  deem  most  t'xpcdicnt  for  the  due  atlministration 
of  justice  in  suits  in  admiralty. 

47.  In  all  suits  i»i  personam,  where  a  simple  warrant  of  arrest  issues  and 
is  executed,  hail  shall  he  t^aken  by  tiie  marshal  and  the  court  in  those  casea 
only  in  which  it  is  required  hy  the  laws  of  tlie  State  where  an  arrest  is 
made  upon  similar  or  analogous  process  issuing  from  the  State  courts. 

And  imprisonment  for  deht,  on  process  issuing  out  of  the  admiralty 
court,  is  aliolishcd  in  all  cases  whore,  by  the  laws  of  the  State  in  which 
the  couit  is  held,  imprisonment  for  debt  has  been,  or  shall  be  liereafter, 
alH)lisheil.  upon  similar  or  analogous  process  issuing  from  a  State  court. 

48.  The  twenty-seventh  rule  shall  not  a])])ly  to  cases  whore  the  sum  or 
value  in  dispute  does  not  exceed  fifty  dollars,  exclusive  of  costs,  unless  tlie 
district  court  shall  be  of  opinion  tliat  the  proceedings  prescribed  by  that 
rule  are  mx'cssary  for  tiie  purposes  of  justice  in  the  case  before  tlie  court. 

All  rules  and  parts  of  rules  herctokire  adopted,  inconsistent  with  this 
order,  are  hereby  repealed  and  annulled. 

49.  Further  proof,  taken  in  a  circuit  court  upon  an  admiralt.y  appeal, 
shall  bo  by  deposition,  taken  before  some  commissioner  appointed  by  a 
circuit  court,  pursuant  to  tlic  acts  of  Congress  in  that  behalf,  or  before 
some  officer  authorized  to  take  depositions  by  the  thirtieth  section  of  the 
act  of  Congress  of  the  24th  of  September,  1789,  upon  an  oral  examination 
and  cross-examination,  unless  tlie  court  in  which  such  appeal  shall  bo  pend- 
ing, or  one  of  the  judges  tiiereof,  shall,  upon  motion,  allow  a  commission 
to  issue  to  take  such  depositions  upon  written  interrogatories  and  cross- 
interrogatories.  \\'hen  such  deposition  shall  be  taken  by  oral  examination, 
a  notification  from  the  magistiKite  before  whom  it  is  to  be  taken,  or  from 
the  clerk  of  the  court  in  wliich  such  appeal  shall  be  pending,  to  tlie  adverse 
party,  to  be  present  at  the  taking  of  the  same,  and  to  put  interrogatories, 
if  he  think  fit.  shall  bo  served  on  the  adverse  party  or  his  attorney,  allow- 
ing time  for  tlieir  attendance  after  being  notified  not  less  than  twenty-four 
hours,  and,  in  addition  thereto,  one  day,  Sundays  exclusive,  for  every 
twenty  miles'  travel;  provided,  tliat  tlie  court  in  which  such  appeal  may 
be  pending,  or  either  of  the  judges  thereof,  may,  upon  motion,  increase  or 
diminish  the  length  of  notice  above  required. 

50.  When  oral  evidence  shall  be  taken  down  by  the  clerk  of  the  district 
court,  pursuant  to  the  above-mentioned  section  of  tlie  act  of  Congress,  and 
shall  be  transmitted  to  the  circuit  court,  the  same  may  be  used  in  evidence 
on  tiie  appeal,  saving  to  each  party  the  right  to  take  the  depositions  of  the 
same  witnesses,  or  either  of  the'm.  if  he  should  so  elect. 

51.  When  the  defendant,  in  liis  answer,  alleges  new  facts,  these  shall  be 
considered  as  denied  by  the  libelant,  and  no  replication,  general  or  special, 
shall  be  filed,  unless  allowed  or  directed  by  the  court  on  proper  cause 
.shown.     But  within  such  time  after  the  answer  is  filed  as  shall  be  fixed  by 
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the  district  court,  eitlier  by  general  rule  or  by  special  order,  the  libelant 
may  amend  his  libel  so  as  to  confess  and  avoid,  or  explain  or  add  to,  the 
new  matters  set  forth  in  the  answer :  and  within  such  time  as  may  be  fixed, 
in  like  manner,  the  defendant  shall  answer  such  amendments. 

[As  amended  January  27.  1890,  IGO  U.  S.  693.] 

52.  The  clerks  of  the  district  courts  shall  make  up  the  records  to  be 
transmitted  to  the  circuit  courts  on  appeals,  so  that  the  same  shall  con- 
tain the  following: — 

1.  Tlie  style  of  the  court. 

2.  The  names  of  the  parties,  setting  forth  the  original  parties,  and  those 
wlio  have  become  parties  before  the  appeal,  if  any  change  has  taken  place. 

3.  If  bail  was  taken,  or  property  was  attached  or  arrested,  the  process  of 
the  arrest  or  attachment  and  the  service  thereof:  all  bail  and  stipulations; 
and,  if  any  sale  has  been  made,  the  orders,  warrants,  and  reports  relating 
thereto. 

4.  The  libel,  with  exhibits  annexed  thereto. 

5.  The  pleadings  of  the  defendant,  with  the  exhibits  annexed  thereto. 

6.  The  testimony  on  the  part  of  the  libelant,  and  any  exhibits  not  an- 
nexed to  the  libel. 

7.  The  testimony  on  the  part  of  the  defendant,  and  any  exhibits  not  an- 
nexed to  his  pleadings. 

8.  Any  order  of  the  court  to  which  exception  was  made. 

9.  Any  report  of  an  assessor  or  assessors,  if  excepted  to,  with  the  orders 
of  the  court  respecting  the  same,  and  the  exceptions  to  the  report.  If  the 
report  was  not  excepted  to,  only  the  fact  that  a  reference  was  made,  and  so 
much  of  the  report  as  shows  what  results  were  arrived  at  by  the  assessor, 
are  to  be  stated. 

10.  The  final  decree. 

11.  The  })rayer  for  an  appeal,  and  the  action  of  the  district  court  there- 
on ;   and  no  reasons  of  appeal  shall  be  filed  or  inserted  in  the  transcript. 

The  following  shall  be  omitted:^ — 

(1)  The  continuances. 

(2)  All  motions,  rules,  and  orders  not  excepted  to  which  are  merely 
preparatory  for  trial. 

(3)  The  commissions  to  take  depositions,  notices  therefore,  their  captions. 
and  certificates  of  their  being  sworn  to,  unless  some  exception  to  a  deposi- 
tion in  tlie  district  court  was  founded  on  some  one  or  more  of  these;  in 
which  case,  so  much  of  either  of  them  as  may  be  involved  in  the  exception 
sliall  be  set  out.  In  all  other  cases  it  shall  be  sufficient  to  give  the  name 
of  the  witness,  and  to  coj^v  the  interrogatories  and  answ«'rs.  and  to  state 
tlic  name  of  the  coininissioner.  and  the  ])la(e  where  and  the  date  when  the 
deposition  was  sworn  to;  and,  in  copying  all  depositions  taken  on  inter- 
rogatories, the  answer  shall  be  inserted  immediately  following  the  ipiestion. 

2.  The  clerk  of  the  district  court  shall  page  the  copy  of  the  record  tlnis 
made  up,  and  shall  make  an  index  thereto,  and  he  shall  certify  tiie  entire 
document,  at, the  end  therr'of,  under  tlie  seal  of  the  court,  to  be  a  transcri])t 
f»f  the  record  of  the  rlistrict  court  in  the  cause  named  at  the  begi<juiing  of 
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tho   copv    nuule   up    puiMuuit    lo   this    luK':    a.ul   mo   ..tl.or   (;.Mt il'uMt^   of    tlu' 
reconl  sluill  l>o  lucdtul  or  insortoil. 

;}.  Uoioiifter.  ill  niakin-  up  tlu-  m-ord  to  bo  tiiUi-sniittiHl  to  the  circuit 
court  on  appeal,  the  dcrk  of  tho  .listrict  court  shall  ouiit  therefrom  any  of 
the  pleailiii-  testimony,  or  exhibits  xvhirh  tl,c  parties  by  ttlu'ir  pnutors 
shall  by  written  stipulation  a>;ree  may  lie  omitted;  and  such  stipulation 
shall  be  certilied  up  with  the  record. 

53.  Whenerer  a  cross  libel  is  filed  upon  any  counter  claim,  arisinj,'  out  of 
the  same  cause  of  action  for  which  the  orif,'inal  libel  was  filed,  the  respond- 
ents in  the  cross-libel  shall  give  security  in  the  usual  amount  and  form,  to 
respond  in  damages,  as  claimed  in  said  cross-libel,  unless  the  court,  on 
cause  shown,  shall  otherwise  direct:  and  all  proceedings  upon  the  original 
libel  shall  be  stayed  until  such  security  shall  be  given. 

.i4.  When  any"  ship  or  vessel  shall  be  libeled  or  the  owner  or  owners 
thereof  shall  Ik-  sued,  for  any  embe/./lement,  loss,  or  destruction  by  the 
master,  officers,  mariners,  passengers,  or  any  other  jierson  or  persons,  of 
any  property,  goods,  or  merchandise,  shipped  or  put  on  board  of  such  ship 
or  vessel,  or  for  any  loss,  damage,  or  injury  by  collision,  or  for  any  act, 
matter,  or  thing,  loss,  damage  or  forfeiture  done,  occasioned,  or  incurred, 
without  the  privity  or  knowledge  of  such  owiu'r  or  OM'ners,  and  he  or  they 
shall  desire  to  claim  the  benefit  of  limitation  of  liability  provided  for  in 
the  third  and  fourth  sections  of  the  act  of  :March  3,  1851,  entitled  "An  act 
to  limit  the  liability  of  ship-owners,  and  for  other  purposes,"  now  embodied 
in  sections  4283  to  4285  of  the  Revised  Statutes,  the  said  owner  or  owners 
shall  and  may  file  a  libel  or  petition  in  the  proper  district  court  of  the 
United  States,  as  hereinafter  specified,  setting  forth  the  facts  and  circum- 
stances on  which  such  limitation  of  liability  is  claimed,  and  praying  projier 
relief  in  that  behalf;  and  thereupon  said  court,  having  caused  due  ap- 
praisement to  be  had  of  the  amount  or  value  of  the  interest  of  said  owner 
or  owners,  respectively,  in  such  ship  or  vessel,  and  her  freight,  for  the 
voyage,  shall  make  an  order  for  the  payment  of  the  same  into  court,  or  for 
the  giving  of  a  stipulation,  with  sureties,  for  jiayment  thereof  into  court 
whenever  the  same  shall  be  ordered;  or,  if  the  said  owner  or  owners  shall 
so  elect,  the  said  court  shall,  without  such  appraisement,  make  an  order 
for  the  transfer  by  him  or  them  of  his  or  their  interest  in  such  vessel  and 
freight,  to  a  trustee  to  l)e  ajipointed  by  tlie  court  under  the  fourth  section 
of  said  act:  and,  upon  compliance  with  such  order,  the  said  court  shall 
issue  a  monition  against  all  persons  claiming  damages  for  any  such  em- 
bezzlement, loss,  destruction,  damage,  or  injury,  citing  them  to  appear  be- 
fore the  said  court  and  make  due  proof  of  their  respective  claims  at  or  be- 
fore a  certain  time  to  be  named  in  said  writ,  not  less  than  three  months 
from  the  issuing  of  the  same:  and  public  notice  of  such  monition  shall  be 
given  as  in  other  cases,  and  such  further  notice  reserved  through  the  post- 
office,  or  otherwise,  as  the  court  in  its  discretion  may  direct:  and  tiie  said 
court  shall  also,  on  the  application  of  the  said  owner  or  owners,  make  an 
order  to  restrain  tlu-  furtiier  jiroseeiit ion  of  all  ami  any  suit  or.  suits 
against  said  owner  or  further  prosecution  of  all  and  any  suit  or  suits 
against  .said  owner  or  owners  in  rcsi)ect  of  any  such  claim  or  claims. 

55.  Proof  of  all   claims   which   shall    be  presented    in   imrsuance  of  said 
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monition  shall  be  made  before  a  commission,  to  be  designated  by  tlie  court, 
.-subject  to  the  right  of  any  person  interested  to  question  or  controvert  the 
same;  and,  upon  tlie  completion  of  said  jiroofs.  the  commissioner  shall 
make  report  of  the  claims  so  proven,  and  upon  contirmation  of  said  report, 
after  hearing  any  exception  thereto,  the  moneys  paid  or  secured  to  be  paid 
into  court  as  aforesaid,  or  the  proceeds  of  said  ship  or  vessel  and  freight 
(after  payment  of  costs  and  expense),  shall  be  divided  pro  rata  amongst 
the  several  claimants,  in  proportion  to  the  amount  of  their  respective 
claims,  duly  proved  and  conlirnied  as  aforesaid,  saving,  however,  to  all 
parties  any  priority  to  which  they  may  be  legally  entitled. 

56.  In  the  proceedings  aforesaid,  the  said  owner  or  owners  siiall  be  at 
liberty  to  contest  his  or  their  lialiility,  or  the  lialtility  of  said  ship  or 
vessel  for  said  embezzlement,  loss,  destruction,  damage,  or  injury  (inde- 
pendently of  tlie  limitation  of  lialiility  claimed  under  said  act),  provided 
tiiat,  in  his  or  tlieir  libel  or  petition,  he  or  t)iey  shall  state  tlie  facts  and 
circumstances  by  reason  of  which  exemption  from  liabilitj-  is  claimed;  and 
any  person  or  persons  claiming  damages  as  aforesaid,  and  who  shall  have 
presented  his  or  their  claim  to  tlie  commissioner  under  oath,  shall  and  may 
answer  such  libel  or  petition,  and  contest  the  right  of  the  owner  or  owners 
of  said  ship  or  vessel,  either  to  an  exemption  from  liabilit,v,  or  to  a  limi- 
tation of  liability  under  tlie  said  act  of  Congress,  or  both. 

57.  Tiie  said  libel  or  petition  shall  be  fileii  and  tlie  said  proceedings  had 
in  any  district  court  of  tlie  I'nited  States  in  which  said  ship  or  vessel  may 
be  lii)(ded  to  answer  for  any  such  embezzlement,  loss,  destruction,  damage, 
or  injury;  or,  if  tlii'  said  sliij)  or  vessel  be  not  libeUnl.  then  in  the  district 
court  for  any  district  in  which  the  said  owner  or  owners  may  be  sued  in 
that  behalf.  When  the  said  ship  or  vessel  has  not  been  libeled  to  answer  the 
matters  aforesaid,  and  suit  has  not  lieen  commenced  against  the  said  owner 
or  owners,  or  has  been  commenced  to  a  district  other  than  that  in  which  tiie 
said  sliip  or  vessel  may  be,  the  said  proceedings  may  be  had  in  the  district 
in  which  the  said  ship  or  vessel  may  be.  and  where  it  may  be  subject  to  the 
control  of  such  court  for  the  purposes  of  the  case  as  hereinafter  provided. 
If  the  ship  jiave  already  been  libeled  and  sold,  the  jnoceeds  shall  represent 
the  same  for  the  pur])Oses  of  these  rules. 

58.  All  the  preceding  rules  and  regulations  for  proceeding  in  cases  where 
the  owner  or  owners  of  a  ship  or  vessel  shall  desire  to  claim  the  benefit  of 
limitation  of  lia!)ility  provided  for  in  the  act  of  Congress  in  that  behalf, 
shall  ajjply  to  tiie  circuit  courts  of  the  United  States  where  such  cases  are 
or  shall   be  pending  in  said  courts  upon  appeal  from  the  district  couits. 

50.  In  a  suit  for  damage  by  collision.  If  the  claimant  of  any  vess(d  pro- 
ceeded against,  or  any  respondent  jiroceeded  against,  in  prrsonam,  shall,  liy 
jietition.  on  oath,  presented  before  or  at  the  time  of  answering  the  libel, 
or  within  such  further  time  as  the  court  may  allow,  niid  containing  suitable 
allegations  showing  fault  or  negligence  in  any  other  vessel  contributing  to 
the  same  collision,  and  the  jiarticulars  thei-eof.  and  that  such  other  vessel 
or  any  other  party  ought  to  be  proceeded  against  in  the  same  suit  for  such 
damage,  pray  that  process  l)e  issued  against  such  •  essel  or  party  to  that 
end.  such  process  may  be  issiK-d,  and.  if  duly  served,  such  suit  shall  proceed 
as  if  Mich  vessel  or  [larty   had  been  originally  procc^eded  against:   the  other 
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pjirtii's  in  tlio  suit  slmil  inisw at  tlic  |n'tifi(.>n:  tlio  claiiiiimf  of  siuli  vossiil 
or  such  lu'w  party  sluill  aiiswiT  the  lilnl:  ami  suili  tiullu'i  iiro'.-t'cdiiijjs 
shall  be  had  ami  ilt'oroe  reiuiiTod  liy  tlir  coiiit  in  the  suit  as  to  law  and 
jiistii."0  sliall  a|>|n'rtain.  Hut  ovory  siu-li  in'titium'r  >*liall.  iipoii  tiling  \\\h 
potition.  ijivo  a  stiimlatiou,  with  sutlioicnt  sureties,  ti>  pay  to  tlic  lilxdant 
and  to  any  ehiiniant  or  new  paity  hron^lit  in  by  virtue  of  such  proress.  all 
siii'li  costs,  danuijies,  and  expenses  as  shall  l)e  awarded  ai;aiust  the  peti- 
tioner by  the  court  upon  the  tiiuil  deerw,  whether  rendered  in  the  orij;inai 
or  appelhite  court;  and  any  such  clainuxnt  or  new  party  shall  give  the  same 
bonds  or  stipulations  which  are  required  in  like  cases  from  parties  brought 
in  under  prot^ess  issued  ou  the  prayer  of  a  libelant. 


IV. 


RULES  OF  THE  SUPREME  COURT  OF  THE  UNITED  STATES. 


CLERK. 

1.  The  clerk  of  this  court  shall  reside  and  keep  the  office  at  the  seat  of 
the  National  Government,  and  he  shall  not  practice,  either  as  attorney  or 
counsellor,  in  this  court,  or  in  any  other  court,  wliile  he  shall  continue  to 
be  clerk  of  this  court. 

2.  The  clerk  shall  not  permit  any  original  record  or  paper  to  be  taken 
from  the  court  room,  or  from  the  otBce,  without  an  order  from  the  court, 
except  as  provided  by  Rule  10. 


ATTORNEYS  AND  COUNSELLORS. 

1.  It  shall  be  requisite  to  the  admission  of  attorneys  or  counselors  to 
practice  in  tiiis  court,  that  they  shall  have  been  such  for  three  years  past  in 
the  highest  courts  of  the  States  to  wliieh  they  respectively  belong,  and  that 
their  private  and  professional  characters  shall  appear  to  be  fair. 

2.  They  shall  respectively  take  and  subscribe  the  following  oath  or  af- 
firmation, viz.: 

I, ,  do  solemnly  swear  (or  affirm)  that  I  will  demean  my- 
self, as  an  attorney-  and  counsellor  of  tiiis  court,  upriglitly,  and  according 
to  law;  and  that  I  will  support  the  Constitution  of  the  United  States. 

3. 

PRACTICE. 

This  court  considers  the  former  jjractice  of  the  courts  of  king's  bench  and 
of  chancery,  in  England,  as  affording  outlines  for  the  practice  of  this  court: 
and  will,  from  time  to  time,  make  such  alterations  therein  as  circumstances 
may  render  necessary. 

4. 

P.TLL  OF  EXCEPTTON1=!. 

The  judges  of  the  district  couits  in  ;ill<iwin<r  hills  of  exception  shall  give 
efTect  to  Ihc  following  rules: 

1.  No  hill  of  exceptions  shall  be  allowed  which  shall  contain  the  charge 
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of  tlio  court  at  lar*:!.'  to  tlio  jin\v  in  trial.-  at  coimmioii  law.  ii]ii)ii  anv  ui'iicial 
t-\ft'|>tioii   to  tlu>  wholi'  of   sufli   I'liaijic.      Hut    tlir    iniity    t'\ff]i(iiiy    shall    he 
rcijuircil   to  state   ilistiiu-tlv    tlic   several    matters   of    law    in   siieli    cliariie   to 
wliieli   he   exeepts;    aiui    tliose    inaller-   of    law.   ami    tliose   only,   sliaii    lie    in 
sortwl  in  tlio  bill  of  exeeptions  and  allow  e<i  hy  tiie  eourt. 

2.  Only  so  nnieh  of  the  evidence  shall  be  enilirai'ed  in  a  liiil  of  cMcp 
tions  as  may  he  neeessary  to  present  clearly  tin'  (pn'stions  ol  hiw  iii\i)i\((l 
in  tiie  rnlinns  to  which  exooptions  are  reserved,  ami  smh  e\  iileiiee  as  is 
enihraced  therein  shall  he  set  forth  in  eoiulensed  and  narrative  form,  save 
as  a  proper  understanding  of  the  (juestions  presented  may  require  that 
parts  of  it  be  set  forth  otherwise. 


PROCESS. 

1.  All  process  of  this  court  be  in  the  name  of  the  President  of  the  United 
States,  and  shall  contain  the  Christian  names,  as  well  as  the  surnames,  of 
the  parties. 

2.  \\'hen  process  at  common  law  or  in  equity  shall  issue  against  a  State, 
the  same  shall  be  served  on  tlie  governor,  or  chief  executive  magistrate,  and 
attorney -general  of  such  State. 

3.  Process  of  subpcena.  issuing  out  this  court,  in  any  suit  in  equity,  siiall 
be  served  on  the  defendant  sixty  days  before  the  return  day  of  the  said 
process;  and  if  tiie  defendant,  on  such  service  of  the  subpoena,  shall  not 
appear  at  the  return  day,  the  comi)lainant  shall  be  at  liberty  to  proceed 
ex  parte. 


MOTIONS. 

1.  All  motions  to  the  court  siuill  be  reduced  to  writing,  and  shall  contain 
a  brief  statement  of  the  facts  and  objects  of  the  motion. 

2.  Forty-five  minutes  on  each  side  shall  be  allowed  to  the  argument  of  a 
motion,  and  no  niore.  without  special  leave  of  the  court,  granted  before 
the  argument  iK'gins. 

3.  Xo  motion  to  dismiss,  except  on  special  assignment  by  the  court,  shall 
be  heard,  unless  previous  notice  has  been  given  to  the  adverse  party,  or 
the  counsel  or  attorney  of  such  party. 

4.  All  motions  to  dismiss  writs  of  error  and  ai)peals,  exctqit  motions 
to  docket  and  dismiss  under  Rule  'J,  must  be  submitt<'d  in  the  first 
instance  on  jjrinted  briefs  or  arguments.  If  the  court  desires  further 
argument  on  that  subject,  it  will  be  ordered  in  connection  witli  the 
liearing  on  the  merits.  The  party  moving  to  dismiss  shall  serve 
notice  of  the  motion,  with  a  copy  of  his  brief  of  argument,  on 
the  counsel  for  plaintiflf  in  error  or  appellant  of  record  in  this  court,  at 
least  three  weeks  Ix'fore  the  time  fixed  for  submitting  the  motion,  in  all 
cases  except  where  the  counsel  to  be  notified  resides  west  of  the  Itocky 
Mountains,   in   which   case  the   notice  shall   be  at   least  thirtv   davs.     Afli- 
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davits  of  the  deposit  in  the  mail  of  the  notice  and  brief  to  the  proper  ad- 
dress of  the  counsel  to  be  served,  duly  post-paid,  at  such  time  as  to  reach 
him  by  due  course  of  mail,  the  three  weeks  or  thirty  days  before  the  time 
fixed  by  the  notice,  will  be  regarded  as  primu  facie  evidence  of  service  on 
counsel  who  reside  without  the  District  of  Columbia.  On  proof  of  such 
service,  the  motion  will  be  considered,  unless,  for  satisfactory  reasons, 
further  time  be  given  by  the  court  to  either  party. 

5.  The  court  in  any  pending  cause  will  receive  a  motion  to  affirm  on  the 
ground  that  it  is  manifest  that  the  writ  or  appeal  was  taken  for  delay  only, 
or  that  the  questions  on  which  the  decision  of  the  cause  depend  are  so 
frivolous  as  not  to  jieed  further  argument.  The  same  procedure  shall  ap- 
ply to  and  control  such  motions  as  is  provided  for  in  cases  of  motions  to 
dismiss  under  paragraph  4  of  tliis  rule. 

G.  Although  the  court  upon  consideration  of  a  motion  to  dismiss  or  a 
motion  to  allirm  may  refuse  to  grant  the  motion,  it  may  nevertheless,  if  the 
conclusion  is  arrived  at  that  the  case  is  of  such  a  character  as  not  to 
justify  extended  argument,  orer  the  cause  transferred  for  hearing  to  a 
summary  docket.  The  bearing  of  tlie  causes  on  such  docket  will  be  expe- 
dited, the  court  providing  from  time  to  time  for  such  speedy  disposition  of 
the  docket  as  the  regular  order  of  business  may  permit,  and  on  the  hear- 
ing of  such  causes  one-half  hour  will  be  allowed  each  side  for  oral  argument. 

7.  The  court  will  not  hear  arguments  on  Saturday  (unless  for  special 
cause  it  shall  order  to  the  contrary),  but  will  devote  tliat  day  to  the  otlier 
business  of  the  court.  The  motion  day  shall  be  Monday  of  each  week;  and 
motions  not  required  by  the  rules  of  the  court  to  be  put  on  the  docket  shall 
be  entitled  to  preference  immediately  after  the  reading  of  opinions,  if  such 
motions  shall  be  made  before  the  court  shall  have  entered  upon  the  hearing 
of  a  case  upon  the  docket. 


LAW  LIBRARY. 

1.  During  the  session  of  the  court,  any  gentleman  of  the  bar  having  a  case 
on  the  docket,  and  wishing  to  use  any  book  or  books  in  the  law  library, 
shall  be  at  liberty,  upon  application  to  the  clerk  of  the  court,  to  receive 
an  order  to  take  the  same  (not  exceeding  at  any  one  time  three)  from  the 
library,  he  being  thereby  responsible  for  the  due  return  of  tlie  same  within 
a  reasonable  time,  or  when  required  by  the  clerk.  And  in  case  the  same 
shall  not  be  so  returned,  tlic  party  receiving  the  same  shall  be  responsible 
for  and  forfeit  and  pay  twice  tlie  value  thereof,  and  also  one  dollar  per 
day  for  each  day's  detention  beyond  the  limited  time. 

2.  The  clerk  shall  deposit  in  the  law  library,  to  be  there  carefully  pre- 
served, one  copy  of  the  printed  record  in  every  case  submitted  to  the  court 
for  its  consideration,  and  of  all  inintcd  nuitioiis,  liricfs.  or  arguments  filed 
therein. 

."?.  'Ilic  niarslial  shall  take  cliarge  of  tlie  books  of  the  court  together  with 
sucb  of  tJK'  duplicate  law  books  as  Congress  may  direct  to  be  transferred 
to  the  ((.iirt.  and  arrange  tliem  in  the  conference  room,  which  he  shall  have 
Fed.  Prac.  Yn].  7IT._182. 
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litteii   up   111  a  propor  iiiaiiii.T;    aiul   he  sliall   not   iicnnit  such  books  to  be 
taken  tlierol'roin  l>_v  any  oiu-  oMi'iit  tlio  justices  of  tlio  court. 

8. 

\M:ir  OF  KKltOK  AND  APl'KAT..  HKTrUN  AND  Rl-XOKD. 

1.  The  elerk  of  the  court  to  which  any  writ  of  error  may  he  directed 
shall  make  return  of  the  same,  by  transmittinj-;  a  true  copy  of  the  record, 
aiul  of  tlie  assiiiument  of  errors,  and  of  all  procee.liiigs  in  the  case,  under 
his  hand  and  tiie  seal  of  the  court. 

In  order  to  enable  the  Clerk  to  perform  such  duty  and  for  the  purpose 
of  reducing  tlie  size  of  transcripts  of  record  in  cases  brouglit  to  this  (.Joint 
by  appeal  or  writ  of  error,  by  eliminating  all  papers  not  necessary  to  tl>e 
consideration  of  the  questions  to  be  reviewd,  it  shall  be  the  duty  of  the 
apjiellant  or  iilaintilV  in  error  or  liis  attorney  to  file  with  the  clerk  of  the 
lower  court,  together  with  proof  or  acknowledgment  of  service  of  a  copy  on 
the  appellee  or  defendant  in  error,  or  his  counsel,  a  praecipe  which  sliall 
indicate  the  portions  of  the  record  to  be  incorporated  into  the  transcript  of 
the  record  on  such  appeal  or  writ  of  error.  Should  the  appellee  or  defend- 
and  in  error,  or  his  counsel,  desire  additional  portions  of  the  record  incorpo- 
rated into  the  transcrijit  of  the  record  to  be  filed  in  this  Court,  he  shall 
file  with  the  clerk  of  the  lower  court  his  prairipe  also,  within  ten  days 
thereafter,  (unless  the  time  shall  be  enlarged  by  a  judge  of  th  elower  court 
or  by  a  Justice  of  this  Court),  indicating  such  additional  portions  of  tlie 
record  desired  by  him. 

The  clerk  of  the  lower  court  shall  transmit  to  this  Court  as  the  trans- 
cript of  the  record  in  the  case  only  the  portions  of  the  record  below  desig- 
nated by  both  parties  as  above  provided. 

The  parties  or  their  counsel,  however,  may  agree  by  written  stipulation  to 
be  filed  with  the  clerk  of  the  lower  court  the  portions  of  the  record  which 
shall  constitute  the  transcript  of  record  on  appeal  or  writ  of  error,  and  the 
clerk  in  such  case  shall  transmit  only  the  papers  designated  in  such  stipu- 
lation. 

If  this  Court  shall  find  that  portions  of  the  record  unnecessary  to  a 
jiropcr  presentation  of  the  case  have  been  incorporated  into  the  transcript 
by  either  party,  the  (.  ourt  may  order  that  the  whole  or  any  part  of  the 
Clerk's  fee  for  supervising  the  printing  and  of  tlie  cost  of  printing  the 
record  be  paid  by  the  offending  party. 

2.  In  all  cases  brought  to  this  court,  l)y  writ  of  error  or  appeal,  to  review 
any  judgment  or  decree,  the  clerk  of  the  court  by  which  such  judgment  or 
decree  was  rendered  shall  annex  to  and  transmit  with  the  record  a  copy  of 
the  opinion  or  opinions  filed  in  the  case. 

3.  No  case  will  be  heard  until  a  complete  record,  containing  in  itself,  and 
not  by  reference,  all  the  papers,  exhibits,  depositions,  and  other  proceedings 
which  are  necessary  to  the  hearing  in  this  court,  shall  be  filed. 

4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the  pre- 
siding judge  in  any  district  court,  that  original  papers  of  any  kind  should 
he  inspected  in  this  court  upon  writ  of  error  or  appeal,  such  presiding  judge 
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may  make  such  rule  or  order  for  the  safe-keeping,  transporting,  and  return 
of  such  original  papers  as  to  him  may  seem  proper,  and  this  court  will 
receive  and  consider  such  original  papers  in  connection  with  the  transcript 
of  the  proceedings. 

5.  All  appeals,  writs  of  error,  and  citations  must  be  made  returnable  not 
exceeding  tliirty  days  from  the  day  of  signing  the  citation,  whether  the  re- 
turn day  fall  in  vacation  or  in  term  time,  and  be  servd  before  the  return 
day,  except  in  writs  of  error  and  appeals  from  California,  Oregon,  Nevada, 
Washington,  New  :Mexico,  Utah,  Arizona,  Montana,  Wyoming,  North 
Dakota,  South  Dakota,  Alaska,  Idaho,  Hawaii  and  Porto  Rico,  when  the 
time  shall  be  extended  to  sixty  days  and  from  the  Philippine  Islands  to  one 
hundred  and  twenty  days. 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdiction,  when 
under  the  requirements  of  law  the  facts  have  been  found  in  the  court  below, 
and  the  power  of  review  is  limited  to  the  determination  of  questions  of  law 
arising  on  the  record,  shall  be  confined  to  the  pleadings,  the  findings  of 
fact,  and  conclusions  of  law  thereon,  the  bills  of  exceptions,  the  final  judg- 
ment or  decree,  and  such  interlocutory  orders  and  decrees  as  may  be  neces- 
sary to  a  proper  review  of  the  case. 


DOCKETING  CASES. 

1.  It  shall  be  the  duty  of  the  plaintilf  in  error  or  appellant  to  docket 
the  case  and  file  the  record  thereof  with  the  clerk  of  this  court  by  or  be- 
fore the  return  day,  wliether  in  vacation  or  in  term  time.  But,  for  good 
cause  shown,  the  justice  or  judge  who  signed  the  citation,  or  any  justice  of 
this  court,  may  enlarge  the  time,  by  or  before  its  expiration,  the  order  of 
enlargement  to  be  filed  with  the  clerk  of  this  court.  If  the  plaintiflf  in  error 
or  appellant  shall  fail  to  comply  with  this  rule,  the  defendant  in  error  or  ap- 
pellee may  have  the  cause  docketed  and  dismissed  upon  producing  a 
certificate,  whether  in  term  time  or  vacation,  from  the  clerk  of  the  court 
wherein  the  judgment  or  decree  was  rendered,  stating  the  case  and  certi- 
fying that  such  writ  of  error  or  appeal  has  been  duly  sued  out  or  allowed. 
And  in  no  case  shall  tiic  plaintilf  in  error  or  appellant  be  entitled  to  docket 
the  case  and  file  the  record  after  the  same  shall  have  been  docketed  and  dis- 
missed under  this  rule,  unless  by  order  of  the  court. 

2.  But  the  defendant  in  error  or  appellee  may,  at  liis  option,  docket  the 
case  and  file  a  copy  of  the  record  witli  tlie  clerk  of  tliis  court;  and  if  the 
case  is  docketed  and  a  copy  of  the  record  filed  witli  the  clerk  of  this  court 
by  the  plaintiff  in  error  or  appellant  witliin  the  period  of  time  above  limit- 
ed and  prescribed  by  this  rule,  or  l)y  the  defendant  in  error  or  appellee  at 
any  time  tliereafter,  tlie  case  shall  stand  for  argument. 

3.  Upon  the  filing  of  tii.'  tiaii^cript  of  :i  rcc'ord  bioiiglit  up  by  writ  of 
error  or  appeal,  the  appearance  of  the  counsel  for  the  party  docketing  the 
case  shall  be  entered. 
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1.  In  all  cases  the  plaintill"  in  iiior  or  appellant,  on  docketing  a  case  and 
lilinjj  the  record,  sliall  make  such  cash  deposit  with  the  elerk  for  tiie  j)ay- 
nu-nt  of  his  fees  as  lie  may  require  or  otherwise  satisfy  him  in  that  behalf. 

2.  The  elerk  shall  cause  an  estimate  to  he  made  of  the  cost  of  printing 
the  reeord,  and  of  his  fee  for  preparing  it  for  tlie  printer  and  supervising 
tlio  printing,  and  shall  notify  to  the  party  docketing;  the  case  the  amount  of 
tlie  estimate.  If  he  shall  not  pay  it  within  a  ri'asonahle  time,  and  for 
want  of  such  payment  the  record  shall  not  iuive  been  printed  \\  lien  a  case 
is  reached  in  the  regular  call  of  the  docket,  the  case  shall  be  dismissed. 

3.  I'pon  payment  of  the  amount  estimated  by  the  clerk,  thirty  copies  of 
the  record  shall  be  printed,  under  his  supervision,  for  the  use  of  the  court 
and  of  counsel. 

4.  In  cases  of  appellate  jurisdiction  the  original  transcript  on  file  shall 
be  taken  by  the  clerk  to  the  printer.  15ut  the  clerk  shall  cause  copies  to  be 
made  for  the  printer  of  such  original  papers,  sent  up  under  Rule  8,  section 
4,  as  are  necessary  to  be  printed;  and  of  the  whole  record  in  cases  of  origin- 
al jurisdiction. 

5.  The  clerk  sliall  supervise  the  printing,  and  see  that  tlie  printed  copy 
is  properly  indexed.  He  shall  distribute  the  printed  copies  to  the  justices 
and  the  reporter,  from  time  to  time,  as  required,  and  a  copy  to  the  counsel 
for  the  respective  parties. 

6.  If  the  actual  cost  of  printing  the  record,  together  with  the  fee  of  the 
clerk,  shall  be  less  than  the  amount  estimated  and  paid,  the  amount  of  the 
difference  sliall  be  refunded  by  the  clerk  to  the  party  paying  it.  If  tlie 
actual  cost  and  clerk's  fee  shall  exceed  the  estimate,  the  amount  of  the 
excess  shall  be  paid  to  the  clerk  before  the  delivery  of  a  printed  copy  to 
either  party  or  his  counsel. 

7.  In  case  of  reversal,  aflirmance,  or  dismissal,  with  costs,  the  amount 
of  the  cost  of  printing  the  record  and  of  the  clerk's  fee  shall  be  taxed 
against  the  party  against  wdiorn  costs  are  given,  and  shall  be  inserted  in 
the  body  of  the  mandate  or  other  proper  process. 

8.  Upon  the  clerk's  producing  satisfactory  evidence,  by  affidavit  or  the 
acknowledgment  of  the  parties  or  their  sureties,  of  having  served  a  copy 
of  the  bill  of  fees  due  by  them,  respectively,  in  this  court,  on  such  parties 
or  their  sureties,  an  attachment  shall  issue  against  such  parties  or  sureties, 
respectively,  to  comj)el  payment  of  said  fees. 

9.  The  plaintiff  in  error  or  appellant  may,  within  ninety  days  after 
filing  the  record  in  this  court,  file  with  the  clerk  a  statement  of  the  errors 
on  which  he  intends  to  rely,  and  of  the  parts  of  the  record  which  ho  thinks 
necessary  for  the  consideration  thereof,  witli  proof  of  service  of  the  same 
on  the  adverse  party.  The  adverse  party,  within  ninety  days  thereafter, 
may  designate  in  writing,  filed  with  the  clerk,  additional  parts  of  the 
record  which  he  thinks  material;  and.  if  he  sliall  not  do  so,  he  shall  be 
held  to  have  consented  to  a  hearing  on  the  parts  designated  by  the  plaintiff 
in  error  or  appellant.     If  parts  of  the  record  shall  be  so  designated  by  one 
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or  both  of  the  parties,  the  clerk  shall  priut  those  parts  only;  and  the  court 
will  consider  nothing  but  those  parts  of  the  record,  and  the  errors  so 
stated.  If  at  the  hearing  it  shall  appear  that  any  material  part  of  the 
record  has  not  been  printed,  the  writ  of  error  or  appeal  may  be  dismissed, 
or  such  other  order  made  as  the  circumstances  may  appear  to  the  court  to 
require.  If  the  defendant  in  error  or  appellee  shall  have  caused  unneces- 
sary parts  of  the  record  to  be  printed,  such  order  as  to  costs  may  be  made 
as  the  court  shall  think  proper. 

The  fees  of  the  clerk  under  Rule  24,  section  7,  shall  be  computed,  as  at 
present,  on  the  folios  in  the  record  as  filed,  and  shall  be  in  full  for  the  per- 
formance of  his  duties  in  the  execution  hereof. 

11. 

TRANSLATIONS. 

Whenever  any  record  transmitted  to  this  court  upon  a  writ  of  error  or 
appeal  shall  contain  any  document,  paper,  testimony,  or  otiier  proceedings 
in  a  foreign  language,  and  the  record  does  not  also  contain  a  translation 
of  such  document,  paper,  testimony,  or  other  proceedings,  made  under  the 
authority  of  the  inferior  court,  or  admitted  to  be  correct,  the  record  shall 
not  be  printed;  but  the  case  shall  be  reported  to  this  court  by  the  clerk, 
and  the  court  will  order  that  a  translation  be  supplied  and  inserted  in  the 
record. 

12. 

FURTHER  PROOF. 

1.  In  all  cases  where  further  proof  is  ordered  by  the  court,  the  deposi- 
tions which  may  be  taken  shall  be  by  a  commission,  to  be  issued  from  this 
court,  or  from  any  district  court  of  the  United  States. 

2.  In  all  cases  of  admiralty  and  maritime  jurisdiction,  where  new  evi- 
dence shall  be  admissible  in  tliis  court,  the  evidence  by  testimony  of  wit- 
nesses sliall  be  taken  under  a  commission  to  be  issued  from  this  court,  or 
from  any  district  court  of  the  United  States,  under  the  direction  of  any 
judge;  thereof;  and  no  such  commission  shall  issue  but  upon  interrogatories, 
to  be  filed  bj'  the  party  applying  for  the  commission,  and  notice  to  the 
opposite  party  or  his  agent  i>r  attorney,  accompanied  with  a  copy  of  the 
interrogatories  so  filed,  to  file  cross-interrogatories  within  twenty  days 
from  the  service  of  such  notice:  Provided,  however.  That  nothing  in  this 
rule  shall  prevent  any  party  from  giving  oral  testimony  in  open  court  in 
cases  where  by  law  it  is  admissible. 

13. 

OBJECTIONS  TO  EVIDENCE  IN  THE  RECORD. 

Ill  nil  cases  of  equity  or  admiralty  jurisdiction,  licaid  in  this  court,  no 
objection  shall  hereafter  be  allowed  to  be  taken  to  the  admissibility  of  any 
deposition,  deed,  grant,  or  f)tiier  exhibit  found   in   tlic   iccord   as   evidence, 
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unless  objoction  wns  taken  tliereti*  in  the  court  below  and  entered  of 
reeonl ;  but  the  same  shall  otherwise  be  deemed  to  have  beeu  admitted  by 
eousojit. 

14. 

CERIIOKAKI. 

No  certiorari  for  diminution  of  the  reeiud  will  bo  hereafter  awarded  in 
any  ease,  unless  a  motion  tlierefor  shall  be  made  in  writing,  and  the  faets 
on  wiiicli  the  same  is  founded  shall,  if  not  admitted  by  tlie  otiier  party,  be 
veritied  by  allidavit.  And  all  motions  for  cvrtiurari  must  be  made  at  the 
first  term  of  the  entry  of  the  ease;  otherwise,  the  same  will  not  be  granted, 
unless  upon  special  cause  shown  to  the  court,  accounting  satisfactorily 
for  the  delay. 

15. 

DEATH  OF  A  PARTY. 

1.  Whenever,  pending  a  writ  of  error  or  appeal  in  this  court,  either  party 
shall  die.  the  proper  representatives  in  the  personalty  or  realty  of  tlie  de- 
ceased partj,  according  to  the  nature  of  the  ease,  may  voluntarily  come  in 
and  be  admitted  parties  to  the  suit,  and  thereupon  the  case  shall  be  heard 
and  determined  as  in  other  cases ;  and  if  such  representatives  shall  not 
voluntarily  become  parties,  then  the  other  party  may  suggest  the  death 
on  the  record,  and  thereupon,  on  motion,  obtain  an  order  tliat  unless  such 
representatives  shall  become  parties  within  the  first  ten  days  of  tlie  en- 
suing term,  the  party  moving  for  such  order,  if  defendant  in  error  or  ap- 
pellee shall  be  entitled  to  have  the  writ  of  error  or  appeal  dismissed;  and  if 
the  party  so  moving  shall  be  plaintiff  in  error  or  appellant  he  shall  be  en 
titled  to  open  the  record,  and  on  liearing  liave  the  judgment  or  decree  re- 
versed, if  it  be  erroneous:  Provided,  liowever,  That  a  copy  of  every  such 
order  shall  be  printed  in  some  newspaper  of  general  circulation  within  the 
State,  Territory,  or  District  from  wliich  the  case  is  brought,  for  three 
successive  weeks,  at  least  sixty  days  before  the  beginning  of  tlie  term  of  the 
Supreme  Court  then  next  ensuing. 

2.  When  the  death  of  a  party  is  suggested,  and  the  representatives  of 
the  deceased  do  not  appear  by  the  tenth  day  of  the  second  term  next  suc- 
ceeding the  suggestion,  and  no  measures  are  taken  by  the  opposite  party 
within  that  time  to  comjjel  their  ajjpea ranee,  the  case  shall  abate. 

3.  When  either  party  to  a  suit  in  a  court  of  tlie  I'nited  States  shall  de- 
sire to  prosecute  a  writ  of  error  or  ai)peal  to  the  Supreme  Court  of  the 
Cnited  States,  from  any  final  judgment  or  decree,  rendered  in  sucli  court, 
and  at  the  time  of  suing  out  such  writ  of  error  or  appeal  the  other  party 
to  the  suit  shall  be  dead  and  have  no  proper  representative  within  the 
jurisdiction  of  the  court  which  rendered  sucli  final  judgment  or  decree,  so 
that  the  suit  cannot  Ik;  revived  in  that  court,  but  sliall  liave  a  proper 
representative  in  some  State  or  Territory  of  the  Cnited  States,  the  party 
desiring  such  writ  of  error  or  appeal  may  procure  the  same,  and  may  have 
proceedings  on  such  judgment  or  decree  supersodcd  or  stayed   in   tlic  same 
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manner  as  is  now  allowed  by  law  in  otlier  cases,  and  shall  thereupon  pro- 
ceed with  such  writ  of  error  or  appeal  as  in  other  cases.  And  within  thirty 
days  after  the  commencement  of  the  term  to  which  such  writ  of  error  or 
appeal  is  returnable,  the  plaintiff  in  error  or  appellant  shall  made  a  sug- 
gestion to  the  court,  supported  by  aflidavit,  that  the  said  party  was  dead 
when  tbe  writ  of  error  or  appeal  was  taken  or  sued  out.  and  had  no  proper 
representative  within  the  jurisdiction  of  the  court  which  rendered  said 
judgment  or  decree,  so  tliat  the  suit  could  not  be  revived  in  that  court, 
and  that  said  party  had  a  proper  representative  in  some  State  or  Territory 
of  the  I'nited  States,  and  stating  therein  the  name  and  character  of  such 
representative,  and  the  State  or  Territory  in  wliich  such  representative 
resides;  and,  upon  such  suggestion,  he  may.  on  motion,  obtain  an  order 
that,  unless  such  representative  shall  make  himself  a  party  within  the  first 
ten  days  of  the  ensuing  term  of  the  court,  the  plaintift"  in  error  or  appellant 
shall  be  entitled  to  open  the  record,  and,  on  hearing,  liave  the  judgment  or 
decree  reversed,  if  the  same  be  erroneous :  Provided,  however.  That  a 
proper  citation  reciting  the  substance  of  such  order  shall  be  served  upon 
sucli  representatixe,  either  personally  or  by  being  left  at  his  residence,  at 
least  sixty  days  before  the  beginning  of  the  term  of  the  Supreme  Court 
then  next  ensuing:  And  provided,  also,  Tluit  in  every  such  ease  if  llie 
representative  of  the  deceased  party  does  not  appear  by  the  tenth  day  of 
the  term  nexttt  siicceeding  said  suggestion,  and  tlie  measures  above  provided 
to  comjjel  the  appearance  of  such  representative  liave  not  been  taken  witii- 
in  time  as  aVtove  required,  by  the  opposite  party,  the  case  shall  abate: 
And  provided,  also.  That  the  said  representative  may  at  any  time  before 
or  after  said  suggestion  come  in  and  be  made  a  party  to  the  suit,  and 
tliereupon  the  case  shall  proceed,  and  be  heard  and  determined  as  in  other 
cases. 

16. 

NO  APPEARANCE  OF  PLAINTIFF  IN  ERROR  OR  APPELLANT. 

Where  no  counsel  appears  and  no  brief  has  been  filed  for  the  plaintiff 
in  error  or  appellant,  when  the  case  is  called  for  trial,  the  defendant  in 
error  or  appellee  may  have  the  plaintiff  in  error  or  appellant  called  and 
the  writ  of  error  or  appeal  dismissed,  or  may  open  the  record  and  pray  for 
an  affirmance. 

17. 

NO  Al'PE-ARANC'E  OF  DEFENDANT  IN  ERROR  OR  APPELLEE. 

Where  the  defendant  in  error  or  appellee  fails  to  appear  when  the  case 
is  called  for  trial,  the  court  may  proceed  to  liear  an  argument  on  the  part 
of  tin;  plaintiff  in  error  or  appellant  and  to  give  judgment  according  to  the 
right  of  the  case. 
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18. 

NO   ArrEARANCE  OK   KIIIIER  PARTY. 

When  a  case  is  rcju'lioil  in  tlie  regular  tall  uf  the  docket,  and  there  is  no 
appearanro  for  either  [larty,  the  case  sliall  be  dismissed  at  the  cost  of  the 
[daiiitiir  in  error  or  appeUaut. 

19. 

K EITHER  PARTY  READY  AT  SECOND  TERM. 

\Alien  a  case  is  called  for  arjrunient  at  two  successive  terms,  and  upon 
the  call  at  tiie  second  term  iicitlier  party  is  prepared  to  argue  it,  it  shall 
be  dismissed  at  the  cost  of  the  plaintiir  in  error  or  appellant,  unless  suf- 
ficient cause  is  shown  for  furtlier  postponement. 

20. 

PRINTED  ARGUMENTS. 

1.  In  all  cases  brouglit  here  on  writ  of  error,  appeal,  or  otherwise,  the 
court  will  receive  printed  arguments  without  regard  to  the  number  of  the 
cases  on  the  docket,  if  tlie  counsel  on  botli  sides  sliall  choose  to  submit  the 
same  within  the  first  ninety  days  of  the  term;  and,  in  addition,  appeals 
from  the  Court  of  Claims  may  be  submitted  by  both  parties  witliin  tliirty 
days  after  they  are  docketed,  but  not  after  the  first  day  of  April;  l)ut  tliirty 
copies  of  the  arguments,  signed  by  attorneys  or  counsellors  of  tliis  court, 
must  be  first  filed. 

2.  When  a  case  is  reached  in  the  rcguhir  call  of  the  docket,  and  a  printed 
argument  shall  be  filed  for  one  or  both  j)arties,  tlie  case  shall  stand  on  the 
same  footing  as  if  there  were  an  appearance  by  counsel. 

3.  When  a  case  is  taken  up  for  trial  upon  the  regular  call  of  the  docket, 
and  argued  orally  in  behalf  of  only  one  of  the  parties,  no  printed  argument 
for  the  opposite  party  will  be  received,  unless  it  is  filed  before  the  oral 
argument  begins,  and  the  court  will  proceed  to  consider  and  decide  the  case 
upon  the  ex  parte  argument. 

4.  No  brief  or  argument  will  be  received,  either  thiongli  tlie  clerk  or 
otherwise,  after  a  case  has  been  argued  or  submitted,  except  upon  leave 
granted  in  open  court  after  notice  to  opposing  counsel. 

21. 

BRIEFS. 

1.  The  counsel  for  plaintiff  in  error  or  appellant  shall  file  with  the  clerk 
of  the  court,  at  least  three  weeks  before  the  case  is  called  for  argument, 
thirty  copies  of  a  printed  brief,  one  of  which  sliall.  on  application,  be 
furnished  to  each  of  the  counsel  engaged  ujjon  the  opposite  side. 

2.  This  brief  shall  contain,  in  the  order  here  stated — 

(1)  A  concise  abstract,  or  statement  of  the  case,  presenting  succinctly 
the  questions  involved  and  the  manner  in   \\lii<-li  they  arc  raised. 
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(2)  A  specification  of  the  errors  relied  upon,  wliicli,  in  cases  brought 
up  by  writ  of  error,  shall  set  out  separately  and  particularly  each  error 
asserted  and  intended  to  be  urged:  and  in  cases  brought  up  by  appeal  the 
specification  shall  state,  as  particularly  as  may  be,  in  what  tlie  decree  is 
alleged  to  be  erroneous.  When  the  error  alleged  is  to  the  admission  or  to 
the  rejection  of  evidence,  the  specification  shall  quote  the  full  substance 
of  the  evidence  admitted  or  rejected.  \Vhen  the  error  alleged  is  to  the 
charge  of  the  court,  the  specification  shall  set  out  the  part  referred  to 
totidem  verbis,  whether  it  be  instructions  given  or  instructions  refused. 
\Yhen  the  error  alleged  is  to  a  ruling  upon  the  report  of  a  master,  the 
specification  shall  state  the  exception  to  the  report  and  the  action  of  the 
court  upon  it. 

(3)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the  points 
of  laM-  or  fact  to  be  discussed,  with  a  reference  to  the  pages  of  the  record 
and  the  authorities  relied  upon  in  support  of  each  point.  When  a  statute 
of  a  State  is  cited,  so  much  thereof  as  may  be  deemed  necessary  to  the 
decision  of  the  case  shall  be  printed  at  length. 

3.  The  counsel  for  a  defendant  in  error  or  an  appellee  sliall  file  with  the 
clerk  thirty  printed  copies  of  his  argument,  at  least  one  week  before  the 
case  is  called  for  hearing.  His  brief  shall  be  of  like  character  with  that 
required  of  the  plaintiff  in  error  or  appellant,  except  that  no  specification 
of  errors  shall  be  required,  and  no  statement  of  the  case,  unless  tliat  pre- 
sented by  the  plaintiff  in  error  or  appellant  is  controverted. 

4.  When  there  is  not  assignment  of  errors,  as  required  by  section  997  of 
the  Revised  Statutes,  counsel  will  not  be  heard,  except  at  the  request  of 
the  court;  and  errors  not  specified  according  to  this  rule  will  be  disregard- 
ed; but  the  court,  at  its  option,  may  notice  a  plain  error  not  assigned  or 
specified. 

5.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an  appellant  is  in 
default,  the  case  may  be  dismissed  on  motion:  and  when  a  defendant  in 
error,  or  an  appellee  is  in  default,  he  will  not  be  heard,  except  on  consent 
of  his  adversary,  and  by  request  of  the  court. 

6.  When  no  oral  argument  is  made  for  one  of  the  parties,  only  one 
counsel  will  l>e  heard  for  the  adverse  party. 

7.  No  brief  or  printed  argument,  required  by  the  foregoing  sections, 
shall  be  filed  by  the  clerk  unless  the  same  shall  be  accompanied  by  satis- 
factory proof  of  service  upon  counsel  for  the  adverse  party. 

8.  Every  brief  of  more  than  twenty  pages  shall  contain  on  its  front  tly 
leaves  a  subject  index  with  page  references,  the  subject  index  to  be  supple- 
mented by  a  list  of  all  cases  referred  to,  alpliabetically  arranged,  together 
with  references  to  pages  where  the  cases  are  cited. 

22. 

ORAL  ARGl'MENTS. 

1.  The  plaintiff  in  error  or  appellant  in  tliis  court  shall  be  entitled  to 
open  aiifl  concliidc  the  argument  of  the  case,  I'.ut  when  there  are  cross- 
appeals  thev  shall  l>e  argued  together  as  one  case,  and  the  plaint  iff  in 
tlie  court  lielow  shall  be  entitled  to  open  and  conclude  the  argument. 
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2.  Only  two  i'ouhm'I  will  he  lioiinl  lor  eacii  party  on  the  aif,niMU'iit  of  a 
oast*. 

;<.  One  and  one-luilf  lioms  on  vavh  sido  will  In-  allowt'd  for  the  ar^iinu'iit, 
and  no  nioro,  without  spivial  leave  of  the  eourt.  {^ranted  hefore  the  arj^n- 
nient  iK'jlins.  Hut  in  eases  eertitied  from  the  (  iniiit  (  ourt  of  Apjieals, 
eases  involving;-  solely  the  jurisdietit>n  of  the  eourt  helow.  and  eases  under 
the  aet  of  Mareh  2,  1907.  M  .Stat.  124(1.  forty-live  minutes  only  on  eaeh 
side  will  be  allowod  for  the  argument  unless  the  time  be  extended.  1  he 
time  thus  allowed  may  be  a{)portioned  between  tin-  eounsel  on  the  same 
side,  at  their  discretion:  provided,  always,  that  a  fair  ojiening  of  the  case 
shall  be  made  by  the  party  having  the  opening  and  closing  arguments. 

23. 

INTEREST. 

1.  In  eases  where  a  writ  of  error  is  prosecuted  to  this  court,  and  the 
judgment  of  the  inferior  eourt  is  affirmed,  the  interest  shall  be  calculated 
and  levied,  from  the  date  of  the  judgment  below  until  the  same  is  paid,  at 
tlie  same  rate  that  similar  judgments  bear  interest  in  the  courts  of  the 
state  where  such  judgment  is  rendered. 

2.  In  all  cases  where  a  writ  of  error  siuill  delay  the  proceedings  on  the 
judgment  of  the  inferior  court,  and  shall  appear  to  have  been  sued  out 
merely  for  delay,  damages  at  a  rate  not  exceeding  10  per  cent.,  in  addition 
to  interest,  shall  be  awarded  upon  the  amount  of  the  judgment. 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  payment  of  money 
in  cases  in  equity,  unless  otlierwise  ordered  by  this  court. 

4.  In  cases  in  admiralty,  damages  and  interest  may  be  allowed  if  special- 
ly directed  by  the  court. 

24. 

COSTS. 

1.  In  all  cases  of  affirmance  of  any  judgment  or  decree  in  this  court, 
costs  shall  be  allowed  to  the  defendant  in  error  or  appeHec,  unless  otherwise 
agreed  by  the  parties,  except  where  the  dismissal  shall  be  for  want  of 
jurisdiction,  when  the  costs  incident  to  the  motion  to  dismiss  shall  be  al- 
lowed. 

2.  In  all  eases  of  affirmance  of  my  judgment  or  decree  in  this  court, 
costs  shall  be  allowed  to  tlie  defendant  in  error  or  appellee,  unless  other- 
wise ordered  by  the  court. 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this  court,  costs 
shall  be  allowed  to  the  plaintiff  in  error  or  appellant,  unless  otherwise 
ordered  by  the  court.  The  cost  of  the  transcript  of  the  record  from  the 
court  below  shall  be  a  part  of  such  costs,  and  be  taxable  in  that  court  as 
costs  in  the  case. 

4.  Neither  of  the  foregoing  sections  shall  apply  to  cases  wlicre  the 
United  States  are  a  party;  but  in  such  cases  no  costs  shall  be  allowed  in 
this  court  for  or  against  the  United  States. 
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5.  In  all  cases  of  the  disinisfsal  of  any  suit  in  this  court,  it  shall  be  the 
duty  of  the  clerk  to  issue  a  niandute,  or  other  proper  process,  in  the  nature 
of  a  procedendo,  to  the  court  below,  for  the  purpose  of  informing  such 
court  of  the  proceedings  in  this  court,  so  that  further  proceedings  may  be 
had  in  such  court  as  to  law  and  justice  may  appertain. 

I).  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty  of  the  clerk 
to  insert  the  amount  thereof  in  the  body  of  tha  mandate,  or  other  proper 
process,  sent  to  the  court  below,  and  annex  to  the  same  the  bill  of  items 

taxed  in  detail. 

7.  In  pursuance  of  the  act  of  March  3,  1883,  authorizing  and  empowering 
this  court  to  prepare  a  table  of  fees  to  be  charged  by  the  clerk  of  this  court, 
the  following  table  is  adopted : 

For  docketing  a  case  and  filing  and  indorsing  the  transcript  of  the 
record,  five  dollars. 

For  entering  an  appearance,  twenty-five  cents. 

For  entering  a  continuance,  twenty  five  cents. 

For  filing  a  motion,  order,  or  other  paper,  twenty-five  cents. 

For  entering  any  rule,  or  for  making  or  copying  any  record  or  other 
paper,  twenty  cents  per  folio  of  each  one  hundred  words. 

For  transferring  each  case  to  a  subsequent  docket  and  indexing  the  same, 
one  dollar. 

For  entering  a  judgment  or  decree,  one  dollar. 

For  every  search  of  the  records  of  the  court,  one  dollar. 

For  a  certificate  and  seal,  two  dollars. 

For  receiving,  keeping,  and  paying  mmiry  in  pursuance  of  any  statute  or 
order  of  court,  two  per  cent,  on  the  amount  so  received,  kept,  and  paid. 

For  an  admission  to  the  bar  and  certificate  under  seal,  ten  dullars. 

For  preparing  the  record  or  a  transcript  thereof  for  the  printer,  index- 
ing the  same,  supervising  the  printing,  and  distributing  the  printed  copies 
to  the  justices,  the  reporter,  the  law  library,  and  the  parties  or  their 
counsel,  fifteen  cents  per  folio:  but  when  the  necessary  printed  copies  of 
the  record,  as  printed  for  the  use  of  the  lower  court,  shall  be  furnished,  the 
fee  for  supervising  shall  bo  five  cents  per  folio. 

For  making  a  manuscript  copy  of  the  record,  when  required  under  Rule 
]0.  twenty  cents  per  folio,  but  nothing  in  addition  for  supervising  the 
printing. 

For  issuing  a  writ  of  error  and  accompanying  papers,  five  dollars. 

For  a  mandate  or  other  process,  five  dollars. 

For  filing  briefs,  five  dollars  for  each   party  appearing. 

For  every  printed  copy  of  any  opinion  of  the  court  or  any  justice  thereof, 
certified  under  seal,  two  dollars. 

25. 

OnXTOXS  OF  TTTF  rOURT. 

1.  All  npiitions  delivered  by  tin-  court  shall,  immediately  upon  the  de- 
livery tlieret>f,  be  handed  to  the  clerk  to  be  priiit<'d.  .And  it  shall  be  tlic 
duty  of  the  clerk  to  cause  the  same  to  be  forthwith  printed,  and  to  de- 
liviT  a  copy  to  the  reporter  as  soon  as  the  same  shall  be  printed. 
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2.  Till'  ori,:;ii)Hl  opinions  of  tlio  couvt  sluill  bo  liloJ  with  tlio  clerk  of 
this  court  for  prosorvation. 

;<.  Opinioiis  printi'il  uiulcr  tlio  su|ht\  ision  nf  tlic  justices  delivering  tiie 
same  nooil  not  bo  oopii-il  by  tho  olork  into  a  book  of  records;  but  at  tlie 
ond  of  oaoli  torui  tbo  oiork  shall  oaiiso  siuh  printoil  opinions  to  be  bound  in 
a  substantial  numnor  into  one  or  more  volunios,  and  when  so  bound  tiiey 
shall  be  doomed  to  have  been  recorded. 

26. 

CALL  AND  OEDER  OF  THE  DOCKET. 

1.  The  court,  on  the  second  day  in  oaoii  term,  will  commence  calling  the 
oases  for  argument  in  tlie  order  in  which  they  stand  on  the  docket,  and  pro- 
ceed from  tlay  to  day  during  the  term  in  the  same  order  (except  as  heroin- 
after  provided)  ;  and  if  the  parties,  or  either  of  tliom,  shall  be  ready  wiien 
the  case  is  called,  tho  same  will  be  heard;  and  if  neither  party  shall  be 
ready  to  proceed  in  the  argument,  the  case  shall  be  continued  to  the  next 
term  of  the  court  unless  some  good  and  satisfactory  reason  to  the  con- 
trary shall  be  shown  to  the  court. 

2.  Ton  cases  only  shall  be  considered  as  liable  to  be  called  on  each  day 
during  the  term.  But  on  the  coming  in  of  the  court  on  each  day  the  en- 
tire number  of  such  ten  cases  will  be  called,  with  a  view  to  the  disposition 
of  such  of  them  as  are  not  to  be  argued. 

3.  Criminal  cases  may  be  advanced  by  leave  of  the  court  on  motion  of 
either  party. 

4.  Cases  once  adjudicated  by  this  court  upon  the  merits,  and  again 
brought  up  by  writ  of  error  or  appeal,  may  be  advanced  by  leave  of  the 
court  on  motion  of  either  party. 

5.  Revenue  and  other  cases  in  which  the  Unitetl  States  are  concerned, 
which  also  involve  or  afToct  some  matter  of  general  public  interest,  or 
which  may  be  entitled  to  precedence  under  the  provisions  of  any  act  of 
Congress,  may  also  by  leave  of  the  court  be  advanced  on  motion  of  the 
Attornoy-(ioncral. 

6.  All  motions  to  advance  cases  must  be  printed,  and  must  contain  a 
brief  statement  of  the  matter  involved,  with  the  reasons  for  the  application. 

7.  Xo  other  case  will  he  taken  up  out  of  the  order  on  the  docket,  or  be 
set  down  for  any  {)articular  day-,  except  under  special  and  peculiar  circum- 
stances to  be  shown  to  the  court. 

8.  Two  or  more  cases,  involving  the  same  question,  may,  by  the  leave 
of  the  court,  be  heard  together,  but  they  must  be  argued  as  one  case. 

9.  If,  after  a  case  has  been  passed,  the  parties  shall  desire  to  have  it 
lieard,  they  may  file  with  the  clerk  their  joint  request  to  that  effect,  and 
the  case  shall  then  be  bv  him  reinstated  for  call  ton  cases  after  that  under 
argument,  or  next  to  be  called  at  the  end  of  tlie  day  the  request  is  filed. 
If  the  parties  will  not  unite  in  such  a  request,  either  may  move  to  take 
up  the  case,  and  it  shall  then  be  assigned  to  such  place  uijon  tho  docket  as 
the  court  may  direct. 

10.  Xo  stipulation  to  pass  a  case  will  be  recognized  as  binding  upon  the 
court.  A  case  can  only  be  so  passed  upon  application  made  and  leave 
granted  in  open  court. 
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27. 

ADJOURNMENT. 

The  court  will,  at  every  term,  announce  on  what  day  it  will  adjourn  at 
least  ten  days  before  the  time  which  shall  be  fixed  upon,  and  the  court  will 
take  up  no  ease  for  argument,  nor  receive  any  case  upon  printed  briefs, 
within  three  days  next  before  the  day  fixed  upon  for  adjournment. 

28. 

DISMISSING  CASES  IN  VACATION. 

Whenever  the  plaintiff  and  defendant  in  a  writ  of  error  pending  in  this 
court,  or  the  appellant  and  appellee  in  an  appeal,  shall  in  vacation,  by 
their  attorneys  of  record,  sign  and  file  with  the  clerk  an  agreement  in 
writing  directing  the  case  to  be  dismissed,  and  specifying  the  terms  on 
which  it  is  to  be  dismissed  as  to  costs,  and  shall  pay  to  the  clerk  any  fees 
that  may  be  due  to  him,  it  shall  be  tiie  duty  of  the  clerk  to  enter  the  case 
dismissed,  and  to  give  to  either  party  requesting  it  a  copy  of  the  agree- 
ment filed;  but  no  mandate  or  other  process  shall  issue  without  an  order 
of  the  court. 

29. 

SUPERSEDEAS. 

Supersedeas  bonds  in  the  district  courts  and  Circuit  Courts  of  Appeals 
must  be  taken,  with  good  and  sufiicicnt  security,  that  the  plaintiff  in  error 
or  appellant  shall  prosecute  his  writ  or  appeal  to  effect,  and  answer  all 
damages  and  costs  if  he  fail  to  make  his  plea  good.  Such  indemnity,  wliere 
the  judgment  or  decree  is  for  tlie  recover}'  of  money  not  otlierwise  secured, 
must  be  for  the  whole  amount  of  the  judgment  or  decree,  including  just 
damages  for  delay,  and  costs  and  interest  on  the  appeal;  but  in  all  suits 
where  tlie  property  in  controversy  necessarily  follows  the  event  of  the  suit, 
as  in  real  actions,  rejjlevin  and  in  suits  on  mortgages,  or  where  tlie  prop- 
erty is  in  the  custody  of  the  marshal  under  admiralty  process,  as  in  case 
of  capture  or  seizure,  or  where  the  proceeds  thereof,  or  a  bond  for  the 
value  thereof,  is  in  the  custody  or  control  of  the  court,  indemnity  in  all 
such  cases  is  only  required  in  an  amount  sullicient  to  secure  tlie  sum  re- 
covered for  the  use  and  detention  of  the  property,  and  the  costs  of  the  suit, 
and  just  damages  for  delay,  and  costs  and  interest  on  the  appeal. 

30. 

REHEARING. 

A  petition  for  rehearing  after  judgment  can  be  presented  only  at  the 
term  at  whidi  judgment  is  entered,  uiile.is  by  special  leave  granted  during 
the  term;  and  must  be  printed  and  briefly  and  distinctly  state  its  grounds, 
and  be  supported  by  certificate  of  counsel;  and  will  not  !>(■  granted,  or  per- 


L>;)10  APPENDIX. 

mittcd  to  bo  iirpiJOtl.  unless  a  justice  who  eoncurrcd  in  the  judgment  desires 
it,  and  II  imijoiitv  of  the  lourt  so  iletoniiiiu's. 

31. 

FORM  OF  PRINTED  RECORDS  AND  BRIEFS. 

All  records,  arguments,  and  bfiefs,  printed  for  the  use  of  the  court, 
must  he  in  sueii  form  and  si/.e  tluit  tiiey  can  be  conveniently  bound  to- 
gether, so  as  to  maki'  an  ordinary  octavo  volunic;  and,  as  well  as  all 
quotations  contained  tlierein,  and  the  covers  tiiercof,  must  be  printed  in 
clear  tvpe   ^ never  smaller  than  small  pica)   and  on  ungla/.ed  paper. 

WRITS   OF   ERROR   AND   APPEALS   IN    CASES   INVOLVING  JURIS- 
DICTION OF  LOWER  COURT. 

Cases  brought  to  this  court  by  writ  of  error  or  appeal,  where  the  only 
question  in  issue  is  the  question  of  the  jurisdiction  of  the  court  below, 
will  be  advanced  on  motion,  and  heard  under  the  rules  prescribed  by  Kule 
t5,  in  regard  to  motions  to  dismiss  writs  of  error  and  appeals. 

33. 

JIODELS,  DIAGRAMS,  AND  EXHIBITS  OF  MATERIAL. 

1.  Models,  diagrams,  and  exhibits  of  material  forming  part  of  the  evi- 
dence taken  in  the  court  below,  in  any  case  pending  in  this  court,  on  writ 
of  error  or  appeal,  sluxll  be  placed  in  the  custody  of  the  marshal  of  this 
court  at  least  one  month  before  the  case  is  heard  or  submitted. 

2.  All  models,  diagrams,  and  exhibits  of  material,  placed  in  the  custody 
of  the  marshal  for  tlie  inspection  of  tiie  court  on  the  hearing  of  a  case,  must 
be  taken  away  by  the  parties  within  one  month  after  the  case  is  decided. 
When  this  is  not  done,  it  shall  be  the  duty  of  the  marshal  to  notify  the 
counsel  in  the  case,  by  mail  or  otherwise,  of  the  requirements  of  this  rule; 
and  if  the  articles  are  not  removed  within  a  reasonable  time  after  the 
notice  is  given,  he  shall  destroy  them,  or  make  such  other  disposition  of 
them  as  to  him  may  seem  best. 

34. 

CUSTODY  OF  PRISONERS  ON  HABEAS  CORPUS. 

1.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  de- 
clining to  grant  the  writ  of  habeas  corpus,  the  custody  of  the  prisoner 
shall  not  be  disturbed. 

2.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  dis- 
charging the  writ  after  it  had  l>een  issued,  the  prisoner  shall  be  remanded 
to  the  custody  from  which  he  was  taken  by  the  writ,  or  shall,  for  good 
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cause  shown,  be  detained  in  custody  of  the  court  or  judge,  or  be  enlarged 
upon  recognizance  as  hereinafter  provided. 

3.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  dis- 
charging the  prisoner,  he  shall  be  enlarged  upon  recognizance,  with  surety, 
for  appearance  to  answer  the  judgment  of  the  appellate  court,  except 
where,  for  special  reasons,  sureties  ought  not  to  be  required. 

35. 

ASSIGNMENT  OF  ERRORS. 

1.  Where  an  appeal  or  a  writ  of  error  is  taken  from  a  district  court  direct 
to  this  court,  under  section  238  of  the  act  entitled  "An  act  to  codify,  revise, 
and  amend  the  laws  relating  to  the  judiciary,''  approved  March  3,  1911, 
chapter  231,  the  plaintiff  in  error  or  appellant  shall  file  with  the  clerk  of 
the  court  below,  with  his  petition  for  the  writ  of  error  or  appeal,  an  assign- 
ment of  errors,  which  shall  set  out  separately  and  particularly  each  error 
asserted  and  intended  to  be  urged.  No  writ  of  error  or  appeal  shall  be 
allowed  until  such  assignment  of  error  shall  have  been  filed.  When  the 
error  alleged  is  to  the  admission  or  to  the  rejection  of  evidence,  the 
assignment  of  errors  shall  quote  the  full  substance  of  the  evidence  ad- 
mitted or  rejected.  When  the  error  alleged  is  to  the  charge  of  the  court, 
the  assignment  of  errors  shall  set  out  the  part  referred  to  toiidem  verbis, 
whether  it  be  in  instructions  give  nor  in  instructions  refused.  Such 
assignment  of  errors  shall  form  part  of  the  transcript  of  the  record, 
and  be  printed  with  it.  When  this  is  not  done  counsel  will  not  be  heard, 
except  at  the  request  of  the  court;  and  errors  not  assigned  according  to 
this  rule  will  be  disregarded,  but  the  court,  at  its  option,  may  notice  a 
plain  error  not  assigned. 

2.  The  plaintiff  in  error  or  appellant  shall  cause  the  record  to  be  printed, 
according  to  the  provisions  of  sections  2,  3,  4,  5,  0,  and  9,  of  Rule  10. 

36. 

APPEALS  AND  WRITS  OF  ERROR  FROM  DISTRICT  COURTS. 

1.  An  appeal  or  a  writ  of  error  from  a  district  court  direct  to  this  court, 
in  the  cases  provided  for  in  §§  238  and  252  of  the  act  entitled,  "An  act  to 
codify,  revise,  and  amend  the  laws  relating  to  the  judiciary,"  approved 
March  3,  1911,  chapter  231,  may  be  allowed,  in  term  time  or  in  vacation  by 
any  justice  of  this  court,  or  by  any  circuit  judge  assigned  to  tlie  district 
court,  or  by  any  district  judge  within  his  district,  and  the  proper  secur- 
ity be  taken  and  the  citation  signed  by  him,  and  he  may  also  grant  a  super- 
sedeas and  stay  of  execution  or  of  proceedings,  ponding  such  writ  of  error  or 
ai)peal. 

2.  Where  such  writ  of  ciror  is  allowed  in  the  case  of  a  conviction  of 
an  infamous  crime,  or  in  any  other  criniinal  case  in  which  it  will  lie  under 
s<'ction  2.'J8.  tiu'  district  court,  or  any  judge  thereof,  or  any  justice  of  this 
court,  or  any  circuit  judge  assigned  to  the  district  court,  shall  have  power, 
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nttor  tlio  oitiition  is  served,  to  iidinit  tlie  accused  to  bail  in  such  amount 
as  may  bo  lixcd. 

37. 

CASES  FROM  CIRCUIT  COURTS  OF  APPEALS. 

1.  Wliore,  umlor  sootioii  'i.'U)  of  the  act  entitled  "An  act  to  codify,  revise, 
and  anuMul  tiie  laws  relatinji  to  tlie  judiciary,"  api)ioved  March  3,  lOll, 
chapter  231,  a  Circuit  I'ourt  of  Appeals  shall  certify  to  tiiis  eourt  a  ques- 
tion or  proposition  of  law.  eoneerninj;  which  it  desires  the  instruction  of 
this  court  for  its  proper  decision,  tlie  certilieate  shall  contain  a  proper 
statement  of  the  facts  «n  whicli  such  iiuestion  or  proposition  of  law  arises. 

2.  If  application  is  thereupon  made  to  this  court  that  the  whole  record 
and  cause  may  be  sent  up  to  it  for  its  consideration,  the  [larty  inakinj,'  sueli 
applieation  shall,  as  a  part  tliereof,  furnish  this  court  with  a  eertilied 
copy  of  the  whole  of  said  record. 

3.  Where  an  application  is  submitted  to  this  court  for  a  writ  of  certiorari 
to  review  a  decision  of  a  Circuit  Court  of  Appeals  or  any  other  court,  it 
shall  be  necessary  for  tiie  petitioner  to  furnish  as  an  exliibit  to  the  peti- 
tion a  certified  copy  of  the  entire  transcript  of  record  of  the  case,  including 
the  proceedings  in  the  court  to  which  the  writ  of  certiorari  is  asked  to  be 
directed.  The  petition  shall  contain  only  a  summary  and  short  statement 
of  the  matter  involved  and  the  general  reasons  relied  on  for  the  allowance 
of  the  writ.  A  failure  to  comply  with  this  provision  will  be  deemed  a 
suflicient  reason  for  denying  the  petition.  Thirty  printed  copies  of  such 
petition  and  of  any  brief  deemed  necessary  shall  be  filed.  Notice  of  the 
date  of  submission  of  the  petition,  together  with  a  copy  of  the  petition  and 
brief,  if  any,  in  support  of  the  same  shall  be  served  on  the  counsel  for 
the  respondent  at  least  two  weeks  before  such  date  in  all  cases  except 
where  the  counsel  to  be  notified  resides  west  of  the  Rocky  Mountains,  m 
which  cases  the  time  shall  be  at  least  three  weeks.  The  brief  for  the 
respondent,  if  any,  shall  be  filed  at  least  three  days  before  the  date  fixed 
for  the  submission  of  the  petition.  Oral  argument  will  not  be  permitted 
on  such  petitions,  and  no  petition  will  be  received  within  three  days  next 
before  the  day  fixed  upon  for  the  adj<jiirinnent  of  the  court  for  the  term. 

38. 

INTEREST,  COST,  AND  FEES. 

The  provisions  of  Rules  23  and  24  of  this  court,  in  regard  to  interest 
anrl  costs  and  fees,  shall  apply  to  writs  of  error  and  appeals  and  reviews 
under  the  provisions  of  sections  238,  239,  240,  and  241  of  the  act  entitled 
"An  act  to  codify,  revise,  and  amend  the  laws  relating  to  the  judiciary," 
approved  March  3,  1911,  chapter  231. 
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39. 

MANDATES. 

Mandates  shall  issue  as  of  course  after  the  expiration  of  thirty  days 
from  the  day  of  judgment  or  decree  is  entered,  unless  the  time  is  enlarged 
by  order  of  the  court,  or  of  a  justice  thereof  when  the  court  is  not  in 
session,  but  during  the  term. 

40. 

PRACTICE  IX  CASES  FROM  CIRCUIT  COURTS  OF  APFEALS. 

The  provisions  of  these  rules  relating  to  the  practice  on  direct  writs 
of  error  to  and  appeals  from  the  district  courts  shall  also  be  deemed  to 
relate  to  and  cover  the  practice  on  writs  of  error  to  and  appeals  from  the 
Circuit  Court  of  Appeals. 

Fed.  Prac.  Vol.  III.— 183. 
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RULES  or  THE  ITNTTED  STATES  CIRCUIT  COURTS  OF  APPEALS. 

Edited  by  \\  illiaui  L.  Norkus. 

Tlu-  following  arp  the  rules  of  the  United  States  Circuit  Courts  of 
Appeals,  adopted  in  each  of  the  nine  Circuits.  The  rules  are  substantially 
identical  in  all  the  Circuits,  the  points  of  difference  being  indicated  by 
foot-notes. 

1.  NAME.l 

The  court  adopts  "United  States  Circuit  Court  of  Appeals  for  the !<" 

Circuit"  as  the  title  of  tlie  court.2 

2.  SEAL. 

The  seal  shall  contain  tlio  words  "United  States"  on  the  upper  part 
of  the  outer  edjje;  and  tlie  words  "Circuit  Court  of  Appeals"  on  the 
lower  part  of  the  outer  edge,  running  from  left  to  right;  and  the  words 
Circuit"  in  two  lines,  in  the  center,  with  a  dasli  beneath. 


'In  the  Sixth  Circuit,  this  rule  Is  included  in  rule  2  subdivision  1, 
and  rule  1  in  this  circuit  is  as  follows  :  "1.  DcflniUons. — In  these  rules  'coun- 
sol"  sh.ill  inchidn  attorneys,  solicitors,  proctors  and  advocates  :  'jippellant'  shall 
include,  also,  plaintiff  in  error,  petitioner  for  review  or  mandamus,  and  any 
other  party  seeking  review  in  this  court;  'nppollee"  shall  include,  also,  defend- 
ant in  error  and  any  other  party  respondent  in  this  court."     202  Fed.  v. 

">  First,  Second,  Third.  Fourth,  Fifth,  Sixth,  Sei-enlh,  Eif/hth  and  \inth,  re- 
spectively. 

-  In  the  Sercnth  Circuit  this  rule  reads  as  follows  :  "The  title  of  the  court 
shall  bo  "United  States  (."ircuit  t'ourt  of  Appeals  for  the  Serciilli  Circuit.'" 
.See  91   Fed.  iii. 

^  First,  Second,  Third,  Fourth,  Fifth,  Sixth,  Seventh,  Eij/htli.  and  \inth,  re- 
spectively. 

*  This  rule  reads  as  follows  in  the  /'i/vs/  Circuit:  "One  term  of  this  court 
.shall  he  held  annually  at  the  city  of  Boston  at  ten  o'clock  in  the  forenoon 
on  the  first  Tuesday  of  October.  Stated  sessions  thereof  shall  be  there  held 
at  the  same  hour  on  the  first  Tuesday  of  every  month,  and  may  be-  adjourned 
to  such  times  and   places  as  the  court  may. from  time  to  time  designate.     But, 

^  In  the  Second  Circuit,  "at  the  city  of  New  York  on  the  third  Tuesday  of 
Oi-lober."  In  the  Fifth  Circuit,  "at  the  city  of  Now  Orleans.  Louisiana,  on 
the  third  Monday  in  Xovemlier."  In  the  Fiphth  Circuit,  "I.  Three  lei-nis  of 
'his  court  will  he  held  annually,  one  at  the  cily  of  St.  Paul  on  the  (irst  Monday 
of  May.  one  at  the  city  of  Denver  on  the  first  Monday  of  September  and  one  at 
I  he  city  of  St.  Louis  on  the  first  Monday  of  December."  188  Fed.  vi.  In  the 
\ui//«   Circuit,  "at  the  city  of  San   Francisco  on   the  first  Monday   of  October." 

2914 


EULES    OF    THE    CIKCUIT    COURTS   OF  APPEALS.  2915 

3.   TERMS.4 
One   term    of   this   court   shall    be   held   annually   at   the   city   of   ,5 


and  shall  be  adjourned  to  such  times  and  places  as  the  court  may  from 
time  to  time  designate. 

4.  QUORUM. 

1.  If  at  any  term  a  quorum  does  not  attend  on  any  day  appointed  for 
holding  it,  any  judge  who  does  attend  may  adjourn  the  court  from  time 
to  time,  or,  in  the  absence  of  any  judge,  the  cleric  may  adjourn  the  court 
from  day  to  day.  If,  during  a  term,  after  a  quorum  has  assem.bled,  less 
than  that  number  attend  on  any  day,  any  judge  attending  may  adjourn  the 

unless  otherwise  ordered,  any  adjournment  shall  be  held  to  have  been  made  to 
the  first  day  of  the  next  stated  session."  In  the  Third  Circuit:  "The  terms 
of  this  court  shall  commence  and  be  held  on  the  first  Tuesday  in  March,  and 
the  first  Tuesday  in  October,  at  the  city  of  Philadelpliiii."  In  the  Fourth 
Circuit:  '"1.  There  shall  be  held  in  the  city  of  Richmond,  Virginia,  three 
regular  terms  of  this  court  ;  one  on  the  first  Tuesday  of  February,  one  on  the 
first  Tuesday  of  May,  and  one  on  the  first  Tuesday  of  November,  in  each  year. 
2.  Special  sessions  of  this  court  shall  be  held  at  Richmond,  Virginia,  on  the 
second  Tuesday  of  every  month  of  the  year,  except  in  those  months  in  which 
regular  terms  of  the  court  are  held.  During  said  sessions  such  orders,  judg- 
ments or  decrfvs  as  may  be  necessary  concerning  pending  cases  may  be  con- 
sidered and  disiK)sed  of,  opinions  in  cases  theretofore  argued  may  be  filed  and 
decrees  and  judgments  relating  thereto  entered,  mandates  issued,  and  any 
such  further  action  taken  as  is  authorized  by  the  statute  in  such  case  made 
and  provided.  3.  If  at  any  such  special  session  no  judge  shall  be  In  attend- 
ance, the  clerk  shall  adjourn  the  court  until  the  next  day,  or  to  such  time 
as  the  senior  Circuit  Judge  shall  direct,  and  then  in  case  no  direction  be  made, 
to  the  next   scssi(m   or  term  of  the  court."      IP:;   Vr<\.   v. 

In  the  Sixth  Circuit:  "One  term  of  this  court  shall  be  held  annually  on  the 
Tuesday  after  the  first  Monday  of  October,  and  adjinii-ned  sessions  on  the  Tues- 
day after  the  first  Monday  of  each  month  in  the  year  except  August 
and  September,  At  the  .Tuly  session  no  causes  will  be  heard,  except 
upon  six'cial  order  of  the  court.  .Vll  sessions  shall  be  held  at  Cincinnati  unless 
otherwise  specially  ordered  by  the  court."  "02  Fed.  v.  In  the  ^Seventh  Cirriiil: 
"A  term  of  this  court  shall  be  held  annually,  at  the  city  of  Chicago,  on  the 
first  Monday  in  October,  and  continue  until  the  first  Monday  in  October  of  the 
succeeding  year.  l>ery  term  shall  l)i'  adjourned  to  such  times  and  places  as 
the  court  may  from  time  to  time  designate,  unless  otherwise  specially  ordered. 
The  court  will  hold  three  sessions  for  the  hearing  of  causes  during  each  term, 
beginning  on  the  first  Monday  in  October,  the  lirst  Monday  in  .Tanuary  and  the 
first  Monday  in  May,  respectively."  In  the  Eifilith  Circuit:  "2.  Cases  from 
Minnesota,  North  Dakota,  South  IiaUcita,  .\el)raska.  Iowa.  Kansas.  Missouri, 
Arkansas  and  Oklahoma  in  which  transcripts  to  be  printed  under  the  super- 
vision of  the  clerk  of  this  court  are  filed,  or  triinscripts  printed  before  cer- 
tification by  the  clerk  of  the  lower  court  and  proof  by  atlidavit  or  ••uliuission 
that  three  copies  of  the  printed  transcripts  have  been  served  on  the  defendants 
In  error  or  appellees,  or  their  counsel,  nvo  tiled  on  or  before  the  1st  day  of 
April,  and  cases  from  Colorado.  Utah,  Wyoming  aiul  New  Mexico  in  which 
transcripts  to  be  printed  under  the  supervision  of  tile  clerk  of  this  court  are 
filed,  or  transcripts  jyrlnted  before  certilical  i"ii  by  the  <-lerU  '>f  the  lower  court 
and  proof  by  afiidavlt  or  admission  that  three  copies  of  tlio  printed  transcripts 
have  been  served  on  the  defendants  In  error  or  appellees,  or  their  counsel,  and 
stipul.-itions  of  the  parlies  for  their  hearing  at  the  May  term  In  St.  Paul  are 
filed  on  or  Id-fore  the  1st  day  of  .\prll.  and  those  unly,  \\i!l  In  heard  at  the 
thereof. 
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I'ourt  from   diiy   to  il;i\    until    tlu'ii"   is  a  ijuiuuiu  ur   iiuiy   luljoiirn   witliout- 
vliiy.6 

•2.  Any  judyo  attciuliiij,'  wluii  loss  lluui  a  qiiurum  is  prosoiit  may  make 
all  lu'i'ossary  orders  toiu'liinij:  any  suit,  i)rooeoding,  or  process  depending 
in    or    returned    to    tlie    court,    pn|uu:itory    to    lieariny,    trial,   or    decision 


5.  CLERK. 

].  The  clerk's  oflRce  shall  bo  kept  at  tiie  place  designated  in  the  act 
creating  the  court  at  whii'h  a  term  shall  he  held  annually.' 

succeedlug  May  tonu  of  tlio  court  in  St.  I'aul.  :?.  t'ascs  from  Colorado, 
Wjomiug,  Utah  and  New  Mexico  in  wliitli  transcripts  to  be  printed  under  tlie 
supervision  of  the  cleric  of  this  court  are  tiled,  or  transcripts  printed  before 
cert ilicut ion  by  the  clerk  of  the  lower  court  and  proof  by  allidavit  or  admis- 
sion that  three  copies  of  the  printed  transcripts  have  been  served  on  the 
defendants  in  error  or  appellees,  or  their  counsel,  are  tiled  on  or  before  the 
1st  day  of  July  and  cases  from  the  remainder  of  the  circuit  in  which  transcripts 
to  be  printed  under  the  supervision  of  the  clerk  of  this  court  arc  tiled,  or  tran- 
scripts printed  before  certification  by  the  clerk  of  the  lower  court  and  proof 
by  allidavit  or  admission  that  three  copies  of  the  printed  transcripts  have  been 
served  on  the  defendants  in  error  or  apiiellees,  or  their  counsel,  and  stipulations 
of  the  parties  for  their  hearing  at  the  September  term  in  Denver  are  filed 
on  or  before  the  1st  day  of  July,  and  those  only,  will  bo  heard  at  the  succeed- 
ing September  term  in  Denver.  4.  Cases  from  Minnesota,  North  Dakota, 
South  Dakota,  Nebraska,  Iowa,  Kansas,  Missouri,  Arkansas  and  Oklahoma  in 
which  transcripts  to  be  printed  under  the  supervision  of  the  clerk  of  this 
court  are  filed,  or  transcripts  printed  before  certification  by  the  clerk  of  the 
lower  court  and  proof  by  affidavit  or  admission  that  three  copies  of  tlie 
printed  transcripts  have  been  served  on  the  defendants  in  error  or  appellees,  or 
their  counsel,  are  filed  on  or  before  the  1st  day  of  October,  and  cases  from 
Colorado.  Wyoming,  Utah  and  New  Mexico  in  which  transcripts  to  be  printed 
under  the  supervision  of  the  clerk  of  this  court  are  filed,  or  transcripts  printed 
before  certification  by  the  clerk  of  the  lower  court  and  proof  by  affidavit  or 
admission  that  three  copies  of  the  printed  transcripts  have  been  served  on  the 
defendants  in  error  or  appellees,  or  their  counsel,  and  stipulations  of  the  parties 
for  their  hearing  at  the  December  term  in  St.  Louis  are  filed  on  or  before  the 
1st  day  of  October,  and  those  only,  will  be  heard  at  the  succeeding  December 
term  in   St.  I^ouis."      188   Fed.  vi,  vii. 

«  In  the  First  Circuit,  the  clause  one  of  this  rule  reads  as  follows  :  "In  the 
absence  of  a  quorum  on  any  day  appointed  for  holding  a  term,  or  on  any  day 
to  which  the  court  is  adjourned,  any  judge  who  attends  shall  adjourn  the 
court  from  day  to  day  ;  or,  if  no  judge  Is  present,  the  clerk  shall  so  adjourn  ; 
and,  in  the  absence  of  all  the  judges  and  the  clerk,  the  marshal  or  his  deputy 
shall  so  adjourn.  But  the  court  may,  from  time  to  time,  as  provided  in  Uule 
3,  enter  orders  directing  an  adjournment,  or  adjournments,  for  longer  periods 
than  from  day  to  day,  or  sine  die."  In  the  Fourth  Circuit,  in  subdivision  1  of 
this  rule  the  words  "or  from  place  to  place,"  are  Inserted  after  the  words 
••from  time  to  time."  193  Fed.  vi.  In  the  Sixth  Circuit,  the  words  "from  time 
to  time"  are  inserted  in  place  of  the  words  "from  day  to  day."  li()2  Fed. 
vi.  The  following  i.s  also  added  to  this  subdivision  :  "or,  in  the  absence  of 
any  judge,  the  clerk  may  adjourn  court  for  successive  Intervals  of  one  week 
until  a  judge  attends."  202  Fed.  vi.  Subdivision  2  of  this  rule  is  omitted. 
202  Fed.  vi.  In  the  Serenth  Circuit  clause  one  reads:  "If,  at  any  term 
or  .session."  etc.  .  .  .  "If,  during  a  term  or  session,'"  etc.  ;  and  in  the  Ninth 
Circuit:     "}t  at  any  term  or  session,"  et<-. 

'  In    the    fourth    Circuit,    subdivision    1    of    rule    5    reads  :      "The    clerk's    office 
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2.  The  clerk  shall  not  practice,  either  as  attorney  or  counsellor,  in 
this  court  or  in  any  other  court,  while  he  shall  continue  to  be  clerk  of 
this  court.8 

3.  He  shall,  before  he  enters  on  the  execution  of  his  office,  take  an 
oath  in  tlie  form  prescribed  by  section  794  of  tlie  Revised  Statutes,  and 
shall  give  bond  in  a  sum  to  be  fixed,9  and  with  sureties  to  be  approve*!, 
by  the  court,  faithfully  to  discharge  the  duties  of  his  office  and  sea- 
sonably to  record  the  decrees,  judgments,  and  determinations  of  the  court, 
and  the  bond  shall  be  deposited  for  safe-keeping  as  the  court  may  direct. 

4.  He  shall  not  permit  any  original  record  or  paper  to  be  taken  from 
the  court-room  or  from  the  oflice  without  an  order  from  tlie  court.lO 

6.  MARSHAL,  CRIER,  AND  OTHER  OFFICERS." 

1.  Every   marshal    and    deputy-marshal   shall,    before   he   enters   on   the 

tshall  be  kept  at  Richmond,  \'irginia."  193  Fed.  vi. ;  in  the  Fifth  Circuit,  sub- 
division 1  of  rule  5  x-eads  :  "The  clerk's  oflace  shall  be  kept  in  the  city  of  New 
Orleans  :"  in  the  Sixth  Circuit,  "The  clerk's  office  shall  be  kept  at  Cincinnati." 
202  Fed.  vi  ;  in  the  Seventh  Circuit:  "The  clerk's  office  sball  be  kept  at 
Chicago;"  in  the  Ninth  Circuit:  "The  clerk's  office  shall  be  kept  at  San 
Francisco,    California." 

*  In  the  Sixth  Circuit,  subdivision  2,  the  words  "while  he  shall  continue  to 
be  clerk  of  this  court"  are  omitted.     202  Fed.  vi. 

Bin  the   Fifth   Circuit,   "in   the   sum   of  ten   thousand   dollars    (.?10.000)." 

'"In  the  t<ixih  Circuit,  the  following  is  added  to  subdivision  4  of  this  rule: 
"or  a  judge  thereof."  202  ^^Hl.  vi.  In  the  ticrculh  Circuit  the  following 
is  added  to  this  rule  :  "5.  All  fees  collected  by  the  clerk  which  are  not  prop- 
<'rly  taxable  as  costs  in  any  case  and  which  are  not  by  law  required  to  be  by 
him  deposited  in  the  treasury  of  the  United  States,  shall  constitute  a  fund  to 
be  expended  by  the  clerk  under  the  direction  of  the  court  in  the  purchase  of 
law  books  for  the  library  of  the  court.  G.  The  clerk  shall  keep  an  accurate 
and  itemized  account  of  all  moneys  received  by  him  officiall.v,  including  costs 
and  fe<'s  in  cas<'s  in  the  court  and  fees  and  moneys  collected  on  any  account 
whatever,  and  shall  deposit  the  same  as  received  daily  to  his  credit  as  clerk  and 
separately  from  all  individual  accounts  in  a  national  bank  designated  by  the 
senior  judge;  and  at  the  end  of  each  month  and  whenever  required  by  the  court 
or  senior  judge  shall  submit  to  thi'  senior  judge  a  detailed  rei>ort  showing  by 
items  all  moneys  receivinl  and  all  iKiid  out  during  the  mouth  and  the  total 
balance  on  hand  from  each  and  all  sources  of  receipt.  Each  report  shall  be 
accomi)anied  by  a  statement  over  the  signature  of  the  cashier  or  other  officer 
of  the  bank  in  which  the  dei)osit  is  kept  of  the  amount  in  the  bank  to  the  credit 
of  the  clerk  at  the  close  of  the  last  day  included  in  the  report."     !M    F<-d.   iv. 

"  In  the  FirHt  Circuit  this  rule  was  amcndi'd  so  as  to  read  :  "'l'h(>  marshal 
shall  be  In  atti-ndanco  during  the  sessions  of  the  court,  with  such  number  of 
bailiffs,  messengers,  and  other  officers  as  the  court  may  from  time  to  time 
order."  In  the  Fourth  Circuit  the  first  subdivision  Is  omitted.  l!i;{  Fed.  vi.  ; 
in  the  Sixth  Circuit,  the  first  subdivision  of  this  rule  is  divided  into  two  sub- 
divisions as  follows:  "1.  The  crier  and  ballilTs  of  the  District  Court  of  any 
district  where  this  court  may  be  in  session,  are  hereby  authorized  to  act  also 
during  such  session  as  crier  and  haililTs  of  this  court.  2.  A  crier  or  bailiff 
specially  appointed  for  this  court  shall,  bi'fore  he  enters  on  his  duties,  take  an 
oath  in  the  form  i)rescrll)<-d  by  section  7H2  (*(  the  Uevised  Statutes."  202  Fed. 
vl ;  in  the  Srrrnth  Circuit:  "The  crier  and  liallllTs  of  the  court,  before  enter 
Ing  upon  their  duties,  shall  take  an  oiith  in  the  form  prcvscribed  by  section  782 
of  the  Revised  Statutes;"  in  the  Eiyhlh  and  Mntli  circuits  the  first  subdivision 
is   omitted.      90    Fed.    111-cxxxv. 
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duties  of  liis  ap|>(iiiitim'n(.  (jikc  an  oatli  in  tlio  form  pn-iirilicil  by  sec- 
tion 7S2  of  tlu<  l\ovisi'(l  Statiiti-s,  anil  tla>  niaislial  sliall  liol'oio  lie  ontors 
on  tlu'  (intivs  of  his  otrnf,  ^ivo  bom!  in  a  sum  to  lu'  li\c(l,12  and  witli  sure- 
ties to  be  approved,  by  tlie  I'owrt,  fur  the  laitbl'ul  pcrformaiur  of  saiil 
iliifios  by  hinisolf  and  iiis  deputies.  Said  liond  sbuil  be  tib'd  and  recorded 
in  the  otlife  of  tlie  elerk  of  tho  court. 

2.  The  nuirshal  and  I'rifr  shall  In'  in  attciKhuice  during  the  sessions  of 
tlio  court,  with  such  luimiu'r  of  bailiiVs  and  messengers  as  the  court  may, 
from  tinu-  to  time,  order. 13 

7.  ATTORNEYS  AND  COUNSELORS.!* 

All    attorneys    and    eounsellors    admitted    to    practice    in    the    Supreme 

"In  the   Fifth   Circuit  tho  sura  is  fixed  at   $10,000.     60  Fed.   Ixx.xiv. 

"In  tho  Eiiihth  Circuit  this  subilivision  roads:  "1.  Tho  marshal  of  the 
district  In  which  a  term  or  session  of  the  court  is  held  and  the  crier  shall  be 
in  attendance  during  the  sessions  of  the  court,  with  such  numbor  of  bailiffs 
and   rnossongors   as   the   court   may,    from    time    to    time,    order."      188    Fed.    vlU. 

"In  the  Fifth  Circuit  this  rule  roads  as  follows:  "All  attorneys  and  coun- 
sellors admitted  to  practice  in  the  Supremo  Court  of  the  United  States,  or  any 
Circuit  Court  of  the  United  States,  upon  filing  cortiticato  of  such  admission  with 
the  clerk  of  this  court,  and  upon  taking  an  oath  or  affirmation  in  the  following 

form,    viz. :     'I.    ■ — ■ •    ,    do    solemnly    swear    (or    affirm)    that    I    will 

demean  myself  as  an  attorney  and  counsellor  of  this  court  uprightly,  and  accord- 
ing to  law,  and  that  I  will  support  the  Constitution  of  tho  United  States'  (a 
copy  of  which  shall  be  filed  with  the  clerk),  shall  become  attorneys  and  coun- 
sellors of  this  court;  provided,  however,  that  any  attorney  or  co'mscilor  eligible 
to  admission  as  an  attorney  and  counsellor  of  this  court  may  be  admitted  to 
practice,  on  motion  in  open  court,  upon  taking  the  oath  or  affirmation  as  pre- 
scri'ied  and  subscribing  tho  ro''.."  .'0  Fed.  Ixnviii.  In  the  Sixth  Circuit:  "An 
attorney  and  counsellor  admitted  to  practice  and  in  good  standing  in  the 
Supreme  Court  or  in  a  District  Court  of  the  United  States,  or  in  the  court  of 
last  resort  in  the  state  of  his  residence,  may  become  attorney  and  counsellor 
in  this  court  on  taking  an  oath  or  affirmation  as  prescribed  by  rule  2  of  the 
Supreme  Court  of  the  United  States,  and  upon  subscribing  the  roll.  The  fee  for 
such  admission  shall  be  $10.00.  Every  person  taking  the  oath  and  paying  such 
foe  shall  be  entitled  to  a  certificate  of  his  admission,  signed  by  the 
clerk."  202  Fed.  vi,  vil.  In  the  Seventh  Circuit:  "All  attorneys  and 
counsellors,  admitted  to  practice  in  the  Supreme  Court  of  tho  United 
States  or  in  any  Circuit  Court  of  tho  United  States,  or  in  the  Supremo 
Court  of  a  State  In  this  circuit,  may  become  attorneys  and  counsellors  in  this 
court  on  taking  an  oath  or  affirmation  in  tho  form  prescribed  by  Rule  2  of 
the  Supreme  Court  of  the  United  States  (3  Sup.  Gt.  v.),  and  on  subscribing 
the  roll."  91  Fed.  v.  In  the  Eighth  Circuit  this  rule  roads  as  follows:  "1. 
All  attorneys  and  counsellors  admitted  to  practice  in  the  Supreme  Court  of 
the  United  States,  or  in  any  Circuit  Court  or  District  Court  of  the  United  States, 
or  in  tho  Supreme  Court  of  any  State  in  this  circuit  may,  upon  motion  of  some 
member  of  the  bar  of  this  court,  be  admitted  as  attorneys  and  counsellors  in 
this  court  on  taking  an  oath  or  affirmation  in  the  form  i)rescribed  Vy  Kulo  2  of 
the  Supreme  Court  of  the  United  States,  and  on  subscribing  the  roll  ;  but  no 
fee  shall  be  charged  therefor.  2.  And  any  attorney  and  coimsellor  admitted 
to  practice  In  the  Supreme  Court  of  United  States  or  in  the  Supreme  Court  of 
any  State  or  in  the  District  or  Circuit  Courts  of  the  United  States  for  this 
circuit,  may  be  admitted  by  order  of  this  court  to  practice  and  may  1)e  enrolled 
as  an  attorney  and  counsellor  of  this  court,  thirty  days  after  he  furnishes  to 
the  clerk  of  this  court  a  certificate  of  a  clerk  or  judge  of  any  one  of  the  courts 
named  thai  the  applicant  is  an   attorney   of  any   one  of  snid   courts:   and   upon 
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Court  of  the  United  States,  or  in  any  Circuit  Court  15  of  the  United 
States,  shall  become  attorneys  and  counsellors  in  this  court  on  taking  an 
oath  or  affirmation  in  the  form  prescribed  by  Rule  2  of  the  Supreme  Court 
of  the  United  States,  and  on  subscribing  the  roll;  but  no  fee  shall  be 
charged  therefor.16 

8.  PRACTICE, 

The  practice  shall  be  the  same  as  in  the  Supreme  Court  of  the  United 
States,  as  far  as  the  same  shall  be  applicable. 

9.  PROCESS. 

All  process  of  this  court  shall  be  in  the  name  of  the  President  of  the 
United  States,  and  shall  be  in  like  form  and  tested  in  the  same  manner 
as  process  of  the  Supreme  Court. 17 

10.  BILL  OF  EXCEPTIONS. 

The  judges  of  the  Circuit  and  District  Courts  shall  not  allow  any  bill  of 
exceptions  wliich  shall  contain  the  charge  of  the  court  at  large  to  the  jury 

subscribing  and  forwarding  to  the  clerk  the  following  oath  :  'I  do  solemnly 
swear  (or  affirm)  that  I  will  demean  myself  as  an  attorney  and  counsellor  of 
the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit,  uprightly  and  according 
to  law;  and  that  I  will  support  the  Constitution  of  the  United  States.  So  help 
me  God.'  "  188  Fed.  viii.  In  the  Mntli  Circuit,  Uule  7  reads  as  fol- 
lows :  "All  attorneys  admitted  to  practice  in  the  Supreme  Court  of  the 
United  States,  or  in  any  Circuit  Court  of  the  Ninth  Circuit,  shall  be  deemed 
attorneys  of  the  Circuit  Court  of  Appeals  for  the  Xinth  Circuit ;  but  such  attor- 
neys, on  or  before  their  first  appearance  in  open  court  in  said  court,  shall  take 
an  oath  or  aflirmation,  in  the  form  prescribed  by  Uule  2  of  the  Supreme  Court 
of  the  United  States,  and  subscribe  the  roll  of  attorneys.  All  other  persons  who 
have  been  admitted  to  practice  in  the  highest  court  of  any  State  or  Territory, 
upon  presenting  satisfactory  evidence  of  good  moral  character  and  fair  profes- 
sional standing,  may  be  admitted  to  practice  in  said  court,  upon  taking  the  oath 
so  prescribed,  and  subscribing  the   roll   of  attorneys. "" 

"  In  the  Second  Circuit,  add  the  words  "or  District"  after  (he  word  "Circuit." 
In  the  Fourth  Circuit,  tlie  words  "District  Court"  are  inserted  in  place  of  the 
words  "Circuit  Court."     19.'?  Fed.  vi. 

">  In  the  Third  Circuit  the  following  clause  is  added  to  the  rule  :  "And  all 
attorneys  and  counsellors  of  tlie  Circuit  Court  of  the  United  States  for  the  Third 
Circuit  shall  be  attorneys  and  counsellors  of  this  court  without  taking  any 
further  oath."  In  the  Fourth  Circuit,  the  words  "and  paying  to  the  clerk  a 
fee  of  $5"'  are  inserted  in  place  of  the  words  "but  no  fee  shall  be  charged 
therefor."     IDS  Fed.  vi. 

"In  the  Sixth  Cinuit.  this  rule  is  included  In  rule  8,  as  subdivision  2.  118 
C.  C.  A.  Ix.  And  rule  it  is  as  follows  :  "!>.  Scrrice  of  papers — 1.  Copies  of 
nil  prijiers  or  proceedings  filed  by  any  party  in  any  cause  shall,  at  or  before 
the  time  of  filing,  be  served  upon  counsel  representing  each  adverse  Interest, 
and  proof  or  acknowledgment  of  such  service  shall  be  endorsed  vipon  each 
paper  filed.  The  clerk  may  insist  upon  such  proof  as  a  prerequisite  to  filing, 
or  may  file  and  retpilre  the  prompt  furnishing  of  such  proof,  as  he  may  in  each 
case  think  proper.  2.  Service  may  b(>  personal  or  by  mail.  If  personal,  it 
shall  consist  of  delivery  at  his  office  to  counsel  or  to  a  clerk  therein.  If  by 
mall,  It  shall  consist  In  depositing  the  case  in  the  post-olTice  with  postage  paid, 
addressed   to   the  counsel   at   his   post-office   address,   which   address  shall    include 


'2\\-20  Al'l'K.NDlX. 

ill  triiUs  at  coiimu>n  law  upon  ;iiiy  ui'iii-ral  oxceptioii  to  the  wliolo  of  such 
olmrtro.  lUit  tlie  imrty  «'.\coi)ting  sluill  bo  ictjuiri'd  to  stato  distimtly  the 
sovoral  mattois  of  hiw  in  sudi  c'hiir{,'o  to  wliii'h  lio  oxwpts;  and  those  mat- 
tors  of  law.  and  tlioso  only,  shall  be  insortod  in  the  bill  of  exceptions,  and 
allowed  by  the  ooiut.is 

11.  ASSIGNMENT  OF  ERRORS. 

The  plaintilY  in  error  or  appollant  shall  file  with  the  clerk  of  the  court 
bolow,  witlii9  liis  potition  for  tlio  writ  of  error  or  api)oal,  an  assignment  of 
errors,  wliioh  shall  set  out  separately  and  particularly  each  error  asserted 
and  intended  to  be  urged.  No  writ  of  error  or  apjical  shall  be  allowed  until 
such  assijznment  of  errors  shall  have  been  filed.  When  the  error  alleged  is 
to  the  admission  or  to  the  rejection  of  evidence,  the  assignment  of  errors 
shall  quote  the  full  substance  of  the  cvidcnceZO  admitted  or  rejected.  When 
the  error  alleged  is  to  the  charge  of  the  court,  the  assignment  of  errors 
shall  set  out  the  part  referred  to  totidem  verbis,  whether  it  be  in  instruc- 
tions given  or  in  instructions  refused.  Such  assignment  of  errors  shall 
form  part  of  the  transcript  of  the  record,  and  he  printed  with  it.2i     When 

his  street  and  number,  unless  the  same  are  unknown.  Each  proof  of  service 
shall  show  a  full  compliance  with  this  rule."     202  Fed.  vii. 

w  In  the  Second  Circuit  this  rule  reads  as  follows :  "The  judges  .of  the 
District  Court  shall  not  allow  any  hill  of  exceptions  unless  the  same  contain 
the  whole  charge  of  the  court  to  the  jur.v.  No  general  exception  to  the  whole 
of  such  charge  shall  be  allowed,  but  the  party  excepting  shall  be  required  to 
state  distinctly  the  several  matters  of  law  in  such  charge  to  which  he  excepts." 
In  the  Fourth  Circuit,  the  words  "Circuit  and."  in  the  first  line  of  this  rule. 
are  omitted,  and  the  following  subdivision  is  added  to  the  end  of  this  rule : 
"2.  Only  so  much  of  the  evidence  shall  be  embraced  in  a  bill  of  exceptions  as 
may  be  necessary  to  present  clearly  the  questions  of  law  involved  in  the  rulings 
to  which  exceptions  are  reserved,  and  such  evidence  as  is  emln-accd  therein 
shall  be  set  forth  in  condensed  and  narrative  form,  save  as  a  proper  under- 
standing of  the  questions  presented  may  require  that  parts  of  it  be  set  forth 
otherwise."  193  Fed.  vil.  In  the  Sixtli  Circuit,  rule  10  is  as  follows  :  "1. 
The  assignments  of  error  required  by  rule  11  shall  be  filed  at  or  before  the 
settling  of  the  bill  of  exceptions.  The  evidence  in  a  bill  of  exceptions  shall  not 
be  set  forth  in  full,  but  shall  be  stated  in  simple  and  condensed  form,  all 
parts  not  essential  to  the  decision  of  some  one  of  the  questions  presented  by 
the  assignments  of  error  being  omitted,  and  the  testimony  of  witnesses  being 
stated  only  in  narrative  form,  save  that,  if  either  party  desires  it  and  the  judge 
so  directs,  any  part  of  the  testimony  shall  lie  reproduced  in  the  exact  words  of 
the  witness.  2.  No  general  exception  to  the  whole  of  any  charge  to  a  jury 
on  trials  at  law  shall  be  allowed  in  any  bill  of  exception.?.  Exceptions  to  a 
charge,  in  order  to  be  allowed  in  a  bill  of  exceptions,  must  he  taken  before 
the  jury  retires  and  must  state  distinctly  the  several  matters  of  law  to  which 
exception  is  taken.  In  cases  where  exception  is  taken  to  part  of  a  charge,  and 
such  exception  may  be  affected  by  other  parts  or  by  the  charge  as  a  whole, 
the  entire  charge  shall  be  included  in  the  bill  of  exceptions."     202   Fed.  vii. 

19  In  the  Sixth  Circuit,  the  following  change  occurs  in  this  rule  :  The  words, 
"The  appellant  shall  file  with  the  clerk  of  the  District  Court  at  or  before  the 
time  of  filing,"  are  inserted  in  place  of  the  words,  "The  plaintiff  in  error  or 
appellant  shall   file  with   the  clerk  of  the  court  below,   with."      202    Fed.   viii. 

="  In  the  Sixth  Circuit,  the  words  "of  the  evidence"  are  omitted.     202  Fed.  viii. 

*^  In  the  Sixth  Circuit,  this  sentence  is  omitted.     202  Fed.  viii. 
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this  is  not  done,  counsel  will  not  be  licard,  except  at  the  request  of  the 
court;  and  errors  not  assigned  according  to  this  rule  will  be  disregarded, 
but  the  court,  at  its  option,  may  notice  a  plain  error  not  assigned, 

12.  OBJECTIONS   TO   EVIDENCE   IN  THE   RECORD. 

In  all  cases  of  equity  or  admiralty  jurisdiction,  heard  in  this  court, 
no  objection  shall  be  allowed  to  be  taken  to  the  admissibility  of  any 
deposition,  deed,  grant,  exhibit,  or  translation,  found  in  the  record  as 
evidence,  unless22  objection  M-as  taken  thereto  in  the  court  below  and 
entered  of  record  ;23  but  tlie  same  shall  otlierwise  be  deemed  to  have  been 
admitted  by  consent. 

13.  SUPERSEDEAS  AND  COST  BONDS.24 

1.  Supersedeas  bonds  in  the  Circuit  and  25  District  Courts  must  be  taken, 
with  good  and  sufficient  security,  that  the  plaintiff  in  error  or  appellant 
shall  prosecute  his  writ  or  appeal  to  effect,  and  answer  all  damages  and 
costs  if  he  fail  to  make  his  plea  good.     Such  indemnity,  where  the  judg- 

-  In  the  Sixth  Circuit,  the  words  "the  record  shows  that"  are  inserted  after 
the  words  "unless."     202  Fed.  viii. 

.  =3  In  the  Sixth  Cirruit,  the  words  "brought  to  the  attention  of  the  trial 
.ludge  on  the  submission  of  the  cause"  are  inserted  in  place  of  the  words 
"entered  of  record."     202  Fed.  viii. 

"*  In  the  Sixth  Circuit,  this  rule  is  divided  into  two  rule-s,  namel.v,  rules  13 
and  14,  which  are  as  follows:  "3.3.  Alloicance  of  writ  of  error  or  appeal— 
1.  An  appeal  from  or  writ  of  error  to  a  District  Court  in  the  cases  provided 
for  in  sections  128,  129  and  130  of  the  .ludicial  Code  approved  March  3.  liHl, 
may  be  allowed  in  term  time  or  in  vacation  by  the  Circuit  .Tustice.  wherever 
acting,  or  by  any  Circuit  .Judge  acting  within  the  circuit,  or  by  any  District 
Judge  acting  within  the  district  where  the  case  was  heard  and  authorized  to 
hold  court  in  that  district ;  and  the  proper  security  may  be  taken  and  the 
citation  be  signed  by  him  and  he  may  also  grant  a  supersedeas  and  stay  of 
execution  or  of  proceedings  pending  such  writ  of  error  or  appeal."  202  Fed 
viii.  "14.  Suprrsedrus  and  cost  bonds — 1.  Upon  the  allowance  of  an.r 
appeal  to,  or  writ  of  error  from,  this  court  (except  when  allowed  to  a  party 
proceeding  in  forma  pauperis,  or  in  other  case  where,  by  statute,  no  bond  is 
required),  the  court  or  judge  allowing  shall  take  and  approve  a  bond  with  good 
and  sutBcient  security  that  the  appellant  shall  prosecute  liis  writ  or  appeal  to 
effect,  and  answer  all  costs  if  he  fail  to  make  his  plea  good.  2.  If  the  appeal 
or  writ  of  error  is  to  operate  as  a  supersedeas,  the  court  or  judge  shall,  in 
the  allowance,  order  that  it  have  such  effect  upon  the  filing  of  the  required 
bond,  and  in  such  case,  the  bond  shall  be  conditioned  to  answer  all  damages 
and  costs.  Such  Indemnity,  where  the  judgment  or  decree  is  for  the  recovery 
of  money  not  otherwise  secured,  must  be  for  the  whole  amount  of  the  judgment 
or  decree,  including  just  damages  for  delay,  and  costs  and  interest  on  the 
appeal  :  but  in  all  suits  where  the  property  in  controversy  'necessarily  follows 
tho  suit,  as  in  real  actions  and  replevin,  and  in  suits  on  mortgages,  or  where 
the  property  is  in  the  custody  of  the  marshal  under  admiriilty  process,  or 
"where  the  proceeds  thereof,  or  a  bond  for  the  viilue  lliereof.  are  in  the  custody 
of  the  eourl,  Indemnity  will  be  required  only  In  an  nmount  sitiriclent  to  secure 
the  sum  recovered  for  (he  use  and  detention  of  the  property,  and  the  co.sts 
of  the  suit  and  just  damages  for  delay,  and  costs  nnd  interest  on  the  appeal" 
202   Fed.  viii.  ix. 

^In   the  Second  ,i„d   Finirlh    (1  !):•,    I'ed,   vill).   Vircuilx  the  words   "Circuit   and" 
are  omilled   |n  snlidivislon    1. 
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nuMit  or  iloiTOO  is  for  tlu>  rccovi'iy  of  moiioy  not  otliorwisc  seen  ml,  nuist  lie 
for  tlio  wliolo  amount  of  tlif  jiuluiiKiit  or  iloiitH'.  uuliulinjj  just  iliuiuigi's 
for  lU'lay.  and  t-osts  ami  inti-iost  on  tlu'  apiu'iil;  hut,  in  all  suits  whcro  tlic 
|>io|HM'ty  in  controviMsy  nfccssarily  follows  the  suit,  as  in  real  ai-tions  and 
replevin,  and  in  suits  on  niortpij^os,  or  where  tlie  property  is  in  the  eustody 
of  the  marshal  under  admiralty  i)rocess,  or  where  the  proceeds  thereof,  or 
a  liond  for  the  value  thereof,  is  in  the  custody  of  tlie  court,  indemnity 
in  all  such  eases  will  he  rei]nired  only  in  an  amount  sullicient  to  secure  the 
sum  recovered  for  the  use  and  detention  of  the  property,  and  the  costs 
of  the  suit  and  just  damages  for  delay,  and  costs  and  interest  on  the 
appeal. 

2.  On  all  appeals  from  any  interlocutory  order  or  decree  granting  or 
continuing  an  injunction  in  a  Circuit  or  District  Court,  the  appellant 
shall,  at  the  time  of  the  allowance  of  said  a])peal,  file  with  the  tderk  of 
such  Circuit  or  District  Court  a  bond  to  the  ojjposite  party,  in  such  sum  as 
such  court  shall  direct,  to  answer  all  costs  if  he  shall  fail  to  sustain  his 
appcal.26 

14.  WRITS   OF   ERROR,   APPEALS,  RETURN,  AND   RECORD.27 

1.  The  clerk  of  the  court  to  which  any  writ  of  error  may  be  directcd^s 

=«  In  the  First  Circuit  the  second  subdivision  of  this  rule  reads  as  follows :" 
"On  an  appeal  from  an  interlocutory  order  or  decree,  the  appellant  shall,  at 
the  time  of  the  allowance  thereof,  file  a  bond  to  the  adverse  party  In  such  sum 
as  the  judge  who  allowed  the  appeal  shall  direct,  to  answer  all  costs  if  he  shall 
fail  to  sustain  his  appeal."  In  the  Second  Circuit  amend  pur.  2  so  as  to  read  : 
"On  all  appeals  from  any  interlocutory  order  or  decree,  taken  under  the 
provisions  of  section  129  of  the  act  to  codify,  revise  and  amend  the  laws  relat- 
ing to  the  judiciary,  the  appellant  shall,  at  the  time  of  the  allowance  of  said 
appeal,  file  with  the  clerk  of  the  District  Court  a  bond  to  the  opposite  party  in 
such  sum  as  such  court  shall  direct,  to  answer  all  costs  if  he  shall  fail  to 
sustain  his  appeal."  In  the  Fourth  Circuit,  subdivision  2  reads  as  follows  : 
"2.  On  all  appeals  under  section  129  of  the  Judicial  Code,  the  appellant  shall 
at  the  time  of  the  allowance  of  said  appeal,  If  required  by  the  judge  of  the 
court  below,  file  with  the  clerk  of  such  court  a  bond  to  the  opposite  party  in 
such  sum  as  such  judge  shall  direct,  for  all  costs  and  damages,  or  simply  for 
all  costs,  as  the  said  judge  shall  determine,  if  he  shall  fail  to  sustain  his  ap- 
peal." 193  Fed.  viii.  In  the  Eiijfith  Circuit  this  subdivision  reads  as  follows: 
"On  all  appeals  from  any  interlocutory  order  or  decree  of  a  district  court,  or 
a  judge  thereof,  granting,  continuing,  refusing,  dissolving  or  refusing  to  dis- 
solve an  Injunction  or  appointing  a  I'eceiver,  the  appellant  shall,  at  the  time 
of  the  allowance  of  said  appeal,  file  with  the  clerk  of  such  district  court  a  bond 
to  the  opposite  party  in  such  sum  as  such  court  shall  direct,  to  answer  all 
costs  if  he  shall  fail  to  sustain  his  appeal.  ('The  .Tudicial  Code,'  section  128, 
Act  of  March  3,   1911.)"      188   Fed.   x. 

^  In  the  First  ■  Circuit  the  following  additions  were  made  to  this  rule : 
First.  To  the  sixth  paragraph  of  Rule  14  is  added  :  "The  testimony  in  such 
a  record  shall  embrace  the  rira  voce  proof  in  the  District  Court,  if  the  same. 
or  the  substance  thereof,  has  been  reduced  to  writing  with  the  approval  of  its 
judge.  The  reasonable  cost  of  so  reducing  the  same  to  writing  may  be  taxed 
as  a  part  of  the  costs  of  the  record,  except  so  far  as  allowed  as  costs  in  the 
District   Court."     Second.     New   paragraphs  are  added  to   Rule   14   as   follows : 


=s  In   the   Third    Circuit,   after   the   word    "   directed,"   the   following   words   are 
Inserted :     "I'pon   being   paid   or  tendered   his   fees   therefor." 


KULES    OF    THE    CIECUIT    COURTS    OF  APPEALS.  2923 

shall  make  a  return  of  the  same  by  transmitting  a  true  copy  of  the  record, 
bill  of  exceptions,  assignment  of  errors,  and  all  proceedings  in  the  case, 
under  his  hand  and  the  seal  of  the  court. 29 

"7.  Further  proof  In  instance  causes  in  admiralty  shall  include  only  that 
which  could  not  with  diligence  have  been  had  at  the  trial  below,  or  which  was 
there  rejected,  or  was  omitted  through  misapprehension,  provided  the  evidence 
be  accompanipd  with  a  certificate  of  counsel  showing  reasonable  excuse  for  the 
misapprehension.  Except  by  order  of  the  court  first  obtained,  merely  cumulative 
proofs  sliall  not  be  so  taken  ;  but  for  this  purpose  the  evidence  of  witnesses  who 
had  different  duties,  interests,  or  opportunities  of  observation,  will  not  ordinarily 
be  hold  cumulative  in  cases  of  collision  or  other  maritime  tort.  8.  Such 
further  proof  may  be  taken  after  the  appeal  is  allowed,  in  the  manner  provided 
by  law  for  depositions  de  bene  esse,  or  by  an  examiner  appointed  by  any  circuit 
or  district  judge,  or  selected  by  the  parties,  or  upon  interrogatories  and  com- 
missions as  provided  in  Rule  13  of  the  Circuit  Courts  of  this  circuit,  mutatis 
niiitatiflis.  It  must  be  taken  and  filed  forthwith  after  It  is  obtainable,  but  it 
cannot,  except  by  order  of  the  court,  be  taken  or  filed  within  thirty  days  before 
any  session  at  which  the  cause  may  be  heard,  nor  thereafterwards  until  the 
cause  has  been  postponed  to  the  next  term  or  session.  9.  Objections  to  further 
proof  shall  be  filed  with  the  magistrate  and  returned  with  the  evidence.  Within 
seven  days  after  the  evidence  is  taken,  the  party  so  objecting  may  file  in  print 
a  motion  to  suppress  the  same,  with  a  copy  of  the  objections  and  a  brief.  The 
other  party  may  within  seven  days  thereafter  file  in  print  a  counter-statement 
and  brief.  The  objections  and  counter-statement,  so  far  as  they  contain  matters 
of  fact  (Ichors  the  record,  shall  be  verified  by  aflidavit.  The  coiu't  will  consider 
the  objections  in  advance  of  the  trial,  or  in  connection  therewith,  as  it  may  in 
each  case  determine,  and  without  oral  argument,  and  will  order  suppressed 
evidence  not  rightfully  taken.  The  party  taking  the  evidence  so  suppressed 
shall  pay  the  costs  arising  therefrom,  including  the  printing  thereof.  10. 
Nothing  herein  shall  exclude  applications  for  leave  to  take  further  proof,  or 
objections  thereto,  in  advance  of  the  taking  thereof,  or  objections  touching  the 
formalities  of  taking  it ;  but  the  latter  must  be  brought  to  the  attention  of 
the  court  forthwith  after  the  evidence  is  filed."  150  Fed.  xi.  In  the  Second 
Circuit  strike  out  the  words  "Circuit  and"  and  "Circuit  or"  wherever  they 
occur  in  this  rule.  In  the  Fourth  Circuit,  rule  14  is  as  follows  :  "1,  The 
clerk  of  the  court  to  which  any  writ  of  error  may  be  directed  shall  (except  as 
otherwise  provided  by  rule  23)  make  return  of  the  same,  by  certifying  under 
his  hand  and  the  seal  of  said  court,  in  accordance  with  the  act  of  Congress  of 
February  13,  1911  (36  Stat,  at  Large,  901),  and  transmitting  to  the  clerk 
of  this  court  one  of  the  printed  transcripts  of  the  record  provid(>d  for  by  said 
act.  In  all  cases  of  appeal  and  also  in  all  cases  of  petition  for  revision  in 
bankruptcy  said  clerk  shall  likewise  certify,  seal  and  transmit  a  copy  of  the 
printed  transcript  of  the  record  to  the  clerk  of  this  court.  2.  In  every 
printed  transcript  of  the  record  the  order  of  the  parts  thereof  shall  sub- 
stantially follow  the  order  in  which  the  same  were  filed,  entered  or  made,  and 
shall  contain  a  copy  of  such  opinion  or  opinions  of  the  trial  judge  as  may 
have  been  filed.  It  sh.'ill  be  suitably  indexed,  and  where  any  deposition  or 
report  of  evldenc(!  re(iulrcs  more  than  one  printed  page  the  name  of  the  deponent 
or  witness  shall  be  printed  at  the  top  of  each  page.  And  the  foregoing  shall. 
80  far  as  may  be  applicable,  apply  to  the  printed  addenda  to  records  hereinafter 

a»  In  Iho  fieventh  Circuit:  "1.  The  clerk  of  the  court  to  which  any  writ  of 
error  m:iy  be  directed,  shall  make  a  return  of  the  same  by  transmitting  a  true 
copy  of  the  record,  1)111  of  exceptions,  assignment  of  errors,  and  all  i)rocee(lings 
In  the  case  necessary  to  the  hearing  In  this  court,  under  his  hand  and  the  si>al 
of  the  court.  The  clerk  may  recpiire  of  the  appellant  or  plaintllT  in  error  a 
written  precipe  slating  In  detail  what  the  transcript  shall  contain,  and  when  a 
precl[)e  Is  filed  shall  Insert  n  copy  thereof  in  the  transcript."  In  llii'  Mnth 
Circuit,  iifiei-  tlic  word   "recind."   Is  added:      "opinion   or  opinions  of   the  cdurt." 
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2.  In  all  cases  brou<,'lit  to  this  court  by  writ  of  error  or  appeal  to  review 
any  judgment  or  decree,  the  elerk  of  the  court  by  which  such  judgrment  or 

provided    for.      3.     Except    In    cases    where   counsel    shall    agree    by    written    and 
signed   stipulation.— whleh   shall   be   a    part   of   the   record.— as   to   what    portions 
of  the  record  and  proofs  of  the  case  in  the  court  below,  shall  be  printed  In   the 
transcript    of    the   record   for   use   in    this   court,    the    trial    Judge   shall    have    the 
power,    upon    application    after   reasonable   notice    to    the    opposing    party    or    his 
counsel,   to  determine   what   shall   be   Included   In  such   transcript,   and   his   deter- 
mination shall  be  signed  by  him.  and  made  part  of  the  record;  he  shall  include 
in  such  signed  paper,   such   portions  of   the  record  and  of  the   proofs  as   he   may 
deem  material   for  the  proper  disposition  of  the  questions  to  bo  decided  by  this 
court,  as  also  such   parts  as  are  specially   required  by   these   rules.      But   if   any 
partv    desires    printed    any    document   or    part   of   the    record   or    proofs    direct.-d 
by  the  trial  judge  to  be  omitted,  such  party  may  print  the  same  under  separate 
cover  and  cause  it  to  be  certilied  and  transmitted  to  this  court  as  an  addendum 
to    the    record.      Such    printing   and    corliliiation    shall    be    primarily    at    the    cost 
of  the  party  who  requires  it.     The  cover  sheet  of  such  addendum  shall  contain 
the   title   of   the   cause   and   shall    plainly   show    that   it   is   an   addendum    to   the 
transcript   and  shall   show   at   whose   instance   it  was   printed.     4.     Whenever   it 
shall  be  necessary  or  proper,  in  the  opinion  of  this  court  or  of  the  court  below, 
that    original    papers   of   any    kind   should   be   inspected   here,    this    court   or   the 
court  below  may  make  such  rule  or  order  for  the  safe-keeping,  transporting  and 
return    of    such"  original    papers    as    to    it    may    seem    proper.      5.     All    appeals, 
writs  of  error,  and  citations  must  be  made  returnable  not  exceeding  forty  days 
from   the   day   of  signing  the   citation,   whether  the  return   day   fall   in   vacation 
or   in   term   time,   and   be   served   before   the   return   day.      6.     The   transcript  of 
the    record    in    cases    of    admiralty    and    nuiritime    jurisdiction    shall    include    the 
matters   which,  by  admiralty   rule  52  of   the   Supreme   Court,   are   required   to  be 
included   therein.      7.     No   transcript   of   the   record   and   proofs   shall    (unless    it 
be  specifically  otherwise  ordered  by  the  trial  judge)    contain  a  copy  of  the  peti- 
tion  for  writ  of  error  or   petition   for  appeal,   the  order  granting  writ  of  error 
or  appeal,  the  writ  of  error,  the  appeal  bond,  the  citation,  the  return  of  service 
or  waiver  of  service  of  citation.     In  lieu  thereof  the  originals  of  said  documents 
shall    be   certified   to   this   court   within    forty   days   of   the    date   of   the   citation 
(to    be    returned    to    the    court    below    with    the    mandate    of    this    court),    and 
in   said   transcript   there   shall    be   inserted   a    memorandum    stating  the   date   of 
the   petition    for    writ   of   error    or    for   appeal,    the   date   of   the   order   granting 
writ  of  error  or  allowing  appeal,   the  date  of  the   writ  of  error  and  date  when 
copy    thereof   or   copy    of   order    allowing   appeal    is    lodged   in   the    office   of    the 
clerk  of  the  court  below  for  adverse  parties,  the  date,  penalty,  the  names  of  the 
obligors,  the  condition    (whether  for  payment  of  costs  and  damages  or  for  costs 
alone)   of  the  appeal  bond,  the  date  of  the  citation,  and  the  date  of  the  service 
thereof   or   of   the   waiver   of   service   thereof.      No   general    replication    in   equity 
shall    be   copied    into    the   transcription    of   the    record,    but   in   lieu    thereof   there 
shall  be  inserted  a   memorandum   showing   the   date   of   filing   c»:   such    replication 
and  by   whom   filed.      When   a  case  has  by  writ  of  error  or  appeal  been  brought 
to  this  court  the  second  time  there  shall  only  be  copied  in   the  record  the  pro- 
ceedings subsequent  to  the  former  writ  of  error  or  appeal.     It  shall  be  the  duty 
of   the   trial    judge   in   determining   what    shall    constitute   said   transcript   of   the 
record,    to  direct  the  omission   of  all   matter   which   in   his  judgment   is   unneces- 
sary   to    the    presentation    of    the    issues    to   be    passed    upon    by    this    court    and 
especially    to    prevent    unnecessary    duplications    in    such    transcript.      And    the 
clerk  below   shall  not  certify  any  transcript  of  the  record  and   proofs  unless  it 
contains    either    the    stipulation    of    counsel    or    the    determination    of    the    trial 
judge  mpntioned  in  section  3  of  this  rule.     8.      Whenever  the  printed  transcript 
of   the    record   or   any    addendum   thereto   as   certified   by   the   clerk   of   the   court 
below   shall    contain   any   corrections   or   insertions,    it    shall   be    the   duty    of    the 
party  filing  the  printed  transcript  or  addendum  in  this  court  to  correct  all  the 
copies   of  the   same   so'  as   to  correspond   with    the    certified   transcript   or   adden- 
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decree  was  rendered  shall  annex  to  and  transmit  witli  the  record  a  copy 
of  the  opinion  or  opinions  filed  in  the  case.30 

3.  No  case  will  bo   heard   until   a  complete  record,   containing   in   itself, 

dum."  193  Fed.  viii-x.  In  the  SiJctli,  Circuit,  this  rule  is  numbered  15  aud  reads 
as  follows  :  "15.  Records  and  rett(rt}s  on  writs  of  error  and  appcalK — 1.  All 
appeals,  writs  of  error  and  citations  must  be  made  returnable  not  exceeding 
thirty  days  from  the  day  of  allowing  the  appeal  in  open  court  or  signing  the 
citation,  whether  the  return  fall  in  vacation  or  in  terra  time,  and  must  be 
served  before  tlie  return  day.  2.  The  clerk  of  the  District  Court  shall  make 
I'eturn  to  any  writ  of  error  to,  or  appeal  from,  that  court,  by  transmitting, 
certified  under  his  hand  and  the  seal  of  the  court,  a  transcript  of  the  record 
in  the  District  Court,  prepared  as  directed  liy  other  provisions  of  this  rule.  He 
shall  make  such  return  on  or  before  the  return  day,  unless  the  time  therefor 
be  extended  as  otherwise  provided  in  those  rules.  3.  In  all  appeals,  not  in 
admiralty  (and  save  in  cases  under  general  equity  rule  77 K  the  transcript — 
the  contents  of  which  are  to  be  determined  pursuant  to  clauses  (a)  and  (c)  of 
general  equity  rule  75 — shall  always  include:  (li  the  statement  of  evidence: 
(2)  the  clerk's  certificate  showing  what  portions  .-ire  included  by  request  of 
each  party  ;  (3)  any  opinion  or  memorandum  filed  by  the  judge  pertaining  to 
the  matter  Involved  in  the  appeal:  (4)  the  pleadings  affecting  the  decree  or 
order  appealed  from,  and  such  order  or  decree;  (5)  all  proceedings  relating 
to  the  appeal  and  the  security  given  thereon,  together  with  a  copy  of  the 
citation,  if  one  there  was,  and  the  evidence  of  service  ;  (6)  in  cases  removed 
from  the  state  court,  the  full  transcript  on  removal  ;  and  (7)  in  bankruptcy, 
shall  also  contain  the  petition  for  adjudication  and  the  order  thereon.  H  shall 
omit  :  (1)  all  formal  proceedings  to  bring  into  court  parties  who  afterwards 
appear  generally,  unless  such  proceedings  are  involved  in  the  desired  review ; 
and  (2)  all  motions  or  petitions  filed  and  all  affidavits  in  conneetion  there- 
with, and  all  orders  made  and  proceedings  had  thereon,  unless  such  matters 
are  involved  in  the  desired  review.  It  shall  carry,  at  the  beginning  of  each 
paper,  the  name  thereof,  and  the  date  when  it  was  filed,  omitting  the  title  of 
the  court  and  the  cause  and  all  formal  endorsements.  Orders  and  decrees 
shall  carry  a  short,  descriptive  title  with  the  date  and  entry  and  the  name 
of  the  judge,  but  without  other  caption.  Exhibits  or  documents  shall  not  be 
duplicated,  but  a  cross  reference  shall  hi'  ma(li>.  4.  Upon  writ  of  error  from 
this  court,  the  contents  of  the  transcript  shall  be  determined  and  the  tran- 
script made  up  in  the  same  manner  provided  by  clauses  (a)  and  (c)  of  general 
equity  rule  75  and  clause  3  of  this  rule,  both  applied  as  near  as  may  be  to 
an  action  at  law.  Such  transcript  shall  contain  also  a  copy  of  the  bill  of  ex- 
ceptions, the  assignments  of  error  and  the  writ  of  error.  5.  The  original 
citation  with  i)roof  of  service  and  the  original  writ  of  error  shall  be  filed  with 
the  clerk  of  the  court  below  and  be  by  him  transmitted  with  the  tr;ins<rii)t 
to  the  clerk  of  this  court.  G.  Whenever  it  shall  be  necessary  or  proiuM',  in 
the  opinion  of  the  District  Judge,  that  original  papers  or  exhibits  of  any  kiiui 
shall  be  inspected  in  this  court  upon  review,  he  may  make  such  rule  or  order 
as  to  him  m;iy  seem  propcn*  for  the  safe-keeping,  transporting  and  return  of 
such  original  papers  and  exhibits:  and  this  court  will  receiv(>  and  consider 
such  originals  In  connection  with  the  transcript,  7.  The  record,  in  cases  of 
admiralty  and  maritime  jurisdiction,  shall  be  made  up  as  provided  in  general 
admiralty  rule  r>\l.  8.  On  motion  duly  made,  or  on  its  own  motion,  this  co\irt 
will  order  portions  to  be  stricken  from  the  transcript,  or  additions  to  lie  made 
thereto   by  supiilementary   return,   as   may    iippar   proper."      2IV2    l'"ed.    ix-xi. 

="  In  the  FAiiUth  Circiiil  added  to  subdivision  2  the  woi-ds  :  "land  in  cases  at 
law  a  com))leto  copy  of  the  charg<'  of  the  court  to  the  jury.)"  In  the  ?\i)i1h 
Circuit,  after  the  word  "record,"  the  subdivision  reads  as  follows:  "The  orig- 
inal writ  of  error  and  citation,  or  citation  issued  In  the  cause,  and  a  cerllllcate 
under  seal  stating  the  cost  of  the  rei-ord  iind   by   whom   p;iid." 
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and  not   !\v  n'tVroiico.  all  tlu'  paiu-rs.  cxliihits,  depositions,  and  other  pro- 
irodings.  wltii'li  aro  noi'cssar.v  to  tin-  lioarin<:  in  tliis  t-onrt,  sliall  he  lilcd.Sl 

4,  Wlionovor  it  sliall  I'c  iicccssarx  or  pidiur.  in  the  oiunioii  of  tho 
luTsidinj,'  jud*,'*'  in  any  t  iivnit  or  Distriit  (  onit.  that  orijrinal  papeis  of 
anv  kiiiil  should  he  inspirtcd  in  this  conil  upon  writ  of  onor  or  appiai, 
snoli  prosiilinji'  judjji'  nniy  niaki'  siuli  rnlc  i>r  order  for  tlie  sate  keepinj;'. 
transporting,  and  return  of  sueii  orijiinal  papers  a>  to  him  may  secui 
proper;  and  this  court  will  reeeive  and  consider  sueli  ori^'inal  papers  in  eon- 
noction  with  the  transcript  of  the  jjrocecdin^s. 

5.  All  appeals,  writs  of  error,  and  citations  must  he  made  rcturuaiile 
not  exceeding  thirty  days32  from  the  day  of  signing  the  citation,  whether 
the  return-day  fall  in  vacation  or  in  term-time,  and  be  served  before 
the  return-day.33 

0.  The  record  in  cases  of  admiralty  and  maritime  jurisdiction  shall 
l)e  made  up  as  provided  in  general  admiralty  rule  No.  52  of  the  Supreme 
Court. 

"In  the  Sereiith  Circuit  the  subdivision  :\  reads  as  follows:  "No  case  will 
be  heard  until  a  complete  record  shall  have  been  filed,  containing  in  itself, 
and  not  by  reference,  all  the  papers,  exhibits,  depositions,  and  other  proceedings 
necessary  to  the  hearing  in  this  court."  In  the  Eifihth  Circuit  this  sul)divislon 
reads  as  follows :  "No  case  will  be  heard  until  twenty-tive  copies  of  the 
printed  transcript  of  the  record,  containing  in  themselves,  and  not  by  rc^ferenco, 
all  the  papers,  exhibits,  depositions,  sketches,  drawing,  photographs,  maps,  blue 
prints  and  other  proceedings,  which  are  necessary  to  the  hearing  in  this  court, 
I>rinted  title  pages  in  the  form  prescribed  in  section  five  of  rule  26.  chronological 
printed  indexes  of  each  and  every  item  of  their  contents  specifying  the  pages 
where  evidence,  testimony  and  exhibits  including  those  in  the  body  of  any  plead- 
ing, order  or  bill  of  exceptions  may  be  found  and  briefly  naming  or  describing 
each  exhibit  in  addition  to  its  number  together  with  a  statement  of  the 
numbers,  names  and  dates  of  issue  of  any  patents,  shall  have  been  filed  in 
this   court."      188    Fed.    x.    xi. 

3=  In   the  Eifjhtli    Circuit    "sixty   days."      188    Fed.    xi. 

•"^  In  the  Fifth  Circuit  to  the  fiftli  subdivision  these  words  are  added:  "Pro- 
vided, however,  that  appeals  taken  from  interlocutory  decrees  under  the  seventh 
section  of  the  act  entitled  'An  act  to  establish  t'ircuit  Courts  of  Appeals  and 
define  and  regulate  in  certain  cases  the  jurisdiction  of  the  courts  of  the 
United  States  and  for  other  purposes,'  approved  March  3.  1891.  and  amendments 
thereto,  shall  be  made  returnable  not  exceeding  ten  days  from  the  day  of  taking 
the  same."  In  the  Scrcnth  Circuit  this  subdivision  reads  as  follows  :  "All 
appeals,  writs  of  error  and  citations  must  be  made  returnable  not  exceeding 
thirty  days  from  the  date  on  which  the  appeal  is  allowed,  or  the  writ  of  error 
issued,  whether  the  return  fall  in  vacation  or  in  term  time,  and  be  served  before 
the  return  day.  If  a  party  be  non-resident  the  citation  and  any  other  writ  or 
notice  necessary  in  the  prosecution  ef  the  appeal  or  writ  of  error  may  be 
served  upon  such  party's  counsel  or  attorney  of  record,  who  for  such  purpose 
may  not  be  discharged  unless  another  resident  be  designated  of  record  in  the  case 
upon  whom  service  may  be  made."  In  the  Eif/litli  Circuit:  "All  appeals,  writs 
of  error,  and  citations  must  be  made  returnable  not  exceeding  sixty  days  from 
the  day  of  signing  the  citation,  whether  the  return  day  fall  in  vacation  or  in 
term  time,  and  be  served  before  the  return  day." 
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15.  TRANSLATIOXS.34 

Whenever  any  recordSS  transmitted  to  this  court  upon  a  writ  of  error 
or  appeal  shall  contain  any  document,  paper,  testimony,  or  other  pro- 
ceeding, in  a  foreign  language,  and  tlie  record  does  not  also  contain  a 
translation  of  such  document,  paper,  testimony,  or  other  jjroceeding,  made 
under  the  authority  of  the  inferior  court  or  admitted  to  be  correct,  the 
record  shall  not  be  printed ;  but  the  case  shall  be  reported  to  this  court 
by  the  clerk,  and  the  court  will  thereupon  remand  it  back  to  the  in- 
ferior court,36  in  order  that  a  translation  may  be  there  supplied  and  insert- 
ed in  the  record. 

16.  DOCKETING  CASES.37 

1.  It  shall  be  the  duty  of  the  plaintiff  in  error  or  appellant  to  docket 
the  case,  and  file  the  record  thereof  with  the  clerk  of  this  court,  by  or 
before   the    return-day,    whetlier    in    vacation    or    in    term-time.      But,    for 

^*  In  the  Fourth  Circuit,  this  rule  is  as  follows :  "Whenever  any  transcript 
of  the  record  transmitted  to  this  court  shall  contain  any  docimifnts,  pajiers. 
testimony  or  procerdings  in  a  foreign  language,  and  the  transcript  does  not 
also  contain  a  translation  of  the  said  documents,  papers,  testimony  or  proceed- 
ings made  under  the  authority  of  the  lower  court,  or  admitted  to  be  correct, 
the  transcript  of  the  record  may  be  returned  by  this  court  to  the  lower  court 
in  order  that  a  translation  may  there  be  supplied,  printed  and  certified  to  this 
court."      103   Fed.   x.      In   the   ISixth    Circuit,   this   rule   is   omitted. 

25  In  the  Ljighth   Circuit,  the  word  "record"  reads  "transcript."     188  Fed.  xi. 

2"  In  the  Eifihth  Circuit  the  following  words  are  inserted  after  the  words  "to 
the  inferior  court"  and  before  the  words  in  "order  that"  :  "and  if  the  record 
is  to  be  printed  in  the  court  below,  it  shall  be  rnport(Hi  to  tliat  court  by  its 
cleric."      188   Fed.    xi. 

^  In  the  First  Circuit  this  rule  reads  as  follows:  "1.  The  plaintiff  in  error 
or  appellant  shall  docket  the  case,  and  file  the  record  thereof,  on  or  before 
the  return  day,  whether  in  vacation  or  in  term  time.  P,ut.  for  good  cause 
shown,  the  justice  or  judge  who  signed  the  citation,  or  any  circuit  or  district 
judge,  may  enlarge  the  time,  the  order  of  enlargement  to  be  filed  in  this  court. 
2.  If  the  plaintiiT  in  error  or  appellant  shall  fail  to  comply  with  this  nile.  the 
defendant  in  error  or  appellee  may  have  the  case  docketed  and  dismissed 
whether  in  term  time  or  vacation  upon  producing  a  certificate  from  the  clerk 
of  the  court  wherein  the  judgment  or  decree  was  rendered,  stating  the  case,  the 
return  day  of  the  citation,  and  that  the  writ  of  error  or  appeal  was  duly  sued 
out  or  allowed.  And  the  plaintiff  in  error  or  appell;inl  shall  not  be  entitled  to 
docket  the  case,  or  file  the  record,  after  the  same  shall  have  l)c(>n  docketed  or 
dismissed  under  this  rule,  vmless  by  the  order  of  the  court  afl(>r  notice  to  the 
adverse  party.  Hut  the  defendant  in  error  or  appellee  may,  at  his  option 
c'ocket  the  case  and  file  the  record:  .•iml,  if  the  case  is  docketed  and  the  record 
filed  by  the  plalnlifl'  in  error  or  appellant  within  the  lime  presciibed  by  this 
rule,  or  by  the  defendant  in  error  or  npix'llee  at  any  time  thereafter,  the  case 
shall  stand  for  argument.  .".  On  the  filing  nf  tin-  record,  the  appearance  of  the 
coimsel  for  the  party  docketing  the  case  shall  be  entered."  In  the  Fourth 
Circuit,  this  rule  reads  as  follows:  "1.  lOxcept  as  otherwise  provided  by  rule 
2.'{,  It  shall  be  the  duty  of  the  appellant,  plaintiff  in  error,  or  i)elitioni'r  for 
revision  In  bankruptcy  to  cause  to  be  pi-lnted  and  suitably  Indexed  the  transcript 
of  the  record  (as  well  as  any  addendum  lo  file  recoi-d  reipilred  by  such  party) 
and  to  deliver  the  same  to  the  clerk  or  deinity  clerk  of  the  court  below  for 
certification,  sealing  and  transmission  to  this  court  wiiliiu  forty  days  from 
the   dale   of    iIk-    citation    or    tin'    tiling   of   the   petition    for    levisiim  :    .'ind    nisi)   mi 
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srootl  cause  shown,  tlu-  iustico  or  jikIlic  who  si-incd  the  citation,  or  38  any 
judge  of  tliis  court,  iniiv  eularj;c  the  tiuic  \>\  or  bifoii'  its  expiration, 
the  order  of  cnhir-'einent  to  lu'  liKd  with  tlic  cltrk  of  tiiis  court.  II  the 
jilaintitT  in  error  or  aniK'Hant  shall  fail  to  comply  w  itli  this  rule,  Uio 
ilefeiidant  in  error  or  appellee  nia_\  have  tiie  cause  docketed  and  dismissed, 
upon  producing  a  certilicate.  whether  in  term-time  or  vacation,  trom  tlie 
clerk  of  the  court  wherein  the  judgment  or  decree  was  rendered,  stating 
the  case,  and  certifying  that  such  writ  of  error  or  appeal  has  been  duly 
sued  out  or  allowed.  And  in  no  case  sliall  tlie  plaintiil'  in  error  or  appel- 
lant be  entitled  to  docket  the  case  and  lile  the  record  after  the  same  shall 
have  been  docketed  and  dismissed  under  this  rule,  unless  by  order  of  the 
court, 

•2.  lUit   the   defendant   in   error   or  appellee  may,   at   liis  option,   docket 
the  case  and  lile  a  copy  of  the  record  witli  the  clerk  of  this  court;   and, 

or  before  the  expiration  of  the  said  forty  days  to  file  with  the  clerk  of  this 
court  at  least  twenty-four  printed  copies  of  the  said  transcript  and  addendum 
above  mentioned,  if  any.  He  shall  also  at  the  same  time  furnish  to  the  adverse 
party  at  least  three  copies  of  the  printed  transcript  of  the  record,  including 
any  addendum  thereto  printed  at  his  instance.  It  shall  also  he  the  duty  of 
appi'Uant.  plaiutitf  in  error  or  petitioner  for  revision  to  docket  the  ca\ise  in 
this  court  on  or  before  the  return  day,  whether  in  term  time  or  vacation.  In 
case  any  appellee  or  defendant  in  error  shall  have  required  an  addendum  to 
the  transcript  of  record,  it  shall  he  the  duty  of  such  party  to  file  in  the  office 
of  the  clerk  of  this  court,  on  or  before  the  said  return  day,  at  least  twenty-four 
printed  copies  of  such  afldendum  as  well  as  one  additional  copy  thereof,  which 
shall  have  been  duly  ceriilied  by  the  clerk  of  the  court  below;  and  such  party 
shall  at  the  same  time  furnish  to  the  adverse  party  at  least  three  copies  of  said 
printed  addendum.  The  time  within  which  any  of  the  acts  in  this  service  above 
mentioned  are  required  to  be  done  may  for  good  cause  shown  be  enlarged  by 
the  justice  or  jud^e  who  signed  the  citation  or  any  .ludge  of  this  court,  provided 
the  order  of  enlarf;cment  he  made  prior  to  the  expiration  of  such  time;  such 
order  to  lie  filed  with  the  clerk  of  this  court.  2.  If  the  plaintiil  in  error  or 
appellant  shall  fail  to  comply  with  this  rule,  the  defendant  in  error  or  appellee 
may  have  the  cause  docketed  and  dismissed  upon  producing  a  certificate  from 
the  clerk  of  the  court  wherein  the  judgment  or  decree  was  rendered,  stating 
the  case  and  certifying  that  such  writ  of  error  or  appeal  has  been  duly  sued 
out  or  allowed.  And  in  no  case  shall  the  plaintiff  in  error  or  appellant  be  en- 
titled to  docket  the  case  and  file  the  transcript  of  the  record  after  the  same 
shall  have  been  docketed  and  dismissed  under  this  rule,  unless  by  order  of 
the  court.  3.  But  the  defendant  in  error  or  appellee  may,  at  his  option,  docket 
the  case  and  file  a  copy  of  the  record  with  the  clerk  of  this  court;  and  if  the 
case  is  docketed  and  a  copy  of  the  record  filed  with  the  clerk  of  this  court  by 
the  plaintiff  in  error  or  appellant  within  the  period  of  time  above  limited  and 
prescribed  by  this  rule,  or  Ijy  the  defendant  in  error  or  appellee  at  any  time 
thereafter,  the  case  shall  stand  for  argument  at  the  term.  4.  Upon  the  filing 
of  the  transcript  of  the  record  in  any  case  brought  up  by  writ  of  error  or 
appeal,  "the  appearance  of  counsel  for  the  party  docketing  the  cause  shall  be 
entered  by  the  clerk  of  this  court  as  of  course.  5.  Defendants  in  error,  or 
appellees,  are  required,  at  the  time  of  entering  their  appearance  by  attorney, 
to  make  a  deposit  of  ,?20.00,  for  account  of  costs  to  be  incurred  by  them  in 
this  court.  In  case  of  affirmance,  or  dismissal,  when  all  costs  shall  have  been 
paid  by  the  plaintiff  in  error,  or  appellant,  the  said  deposit  will  be  returned. 
This  is  applicable  to  all  cases  except  when  the  United  States  is  defendant  in 
error  or  appellee."      19.S  Fed.   x.      In   the   Sixth  Circuit,-  this  rule   is  omitted. 

»  In   the  Fifth   Circuit  the  words,   "the  justice  or  judge   who  signed   the  cita- 
tion, or"  are  stricken  out. 
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if  the  case  is  docketed  and  a  copy  of  the  record  filed  with  the  clerk  of  this 
court  by  the  plaintiff  in  error  or  appellant  within  the  period  of  time  above 
limited  and  prescribed  by  this  rule,  or  by  the  defendant  in  error  or  appellee 
at  any  time  thereafter,  the  case  shall  stand  for  argument  at  the  term. 

3.  Upon  the  filing  of  the  transcript  of  a  record  brought  up  by  writ 
of  error  or  appeal,  the  appearance  of  the  counsel  for  the  party  docketing 
the  case  shall  be  entered.39 

17.  DOCKET.40 

The  clerk  shall  enter  upon  a  docket  all  cases  brought  to  and  pending  in 
the  court  in  their  proper  chronological  order,  and  such  docket  shall  be 
ealled  at  every  term,  or  adjourned  term;41  and  if  a  case  is  called  for  liear- 

^  In  the  Fifth  Circuit  the  following  parngraph  is  added  :  "4.  In  all  cases 
the  plaintiff  in  error  or  appell.Tnt,  on  doeketitag  a  ease  and  filing  the  record, 
shall  enter  into  an  undertaking  to  the  clerk,  with  surety  to  his  satisfaction  for 
the  payment  of  his  fees,  or  otherwise  satisfy  him  in  that  behaif."  In  the 
Eighth  Circuit  the  following  is  added:  "Note — A  deposit  of  thirty-i'ive  dollars 
to  secure  clerk's  costs  is  required  before  the  record  in  a  cause  is  filed  and 
dockoted."      188    Fed.    xii. 

*"  In  the  First  Circuit  this  rule  reads  as  follows  :  "1.  The  clerk  shall  enter 
and  number  on  the  docket  all  cases  consecutively,  in  their  proper  chronological 
order.  2.  lie  shall  print  at  least  twenty  days  before  the  first  Tuesd.Ty  of 
Octobpr  and  of  .January,  and  the  second  Tuesday  of  April,  a  calendar  of  all  the 
pending  cases,  arranged  by  districts  In  the  following  order  :  Maine,  New  Hamp- 
rliiro.  Rhode  Island,  Massa<husi'tis."'  In  the  Third  Circuit  the  following  is 
added:  "In  making  up  the  docket  for  argument  for  the  term  cases  continued 
at  former  terms  and  all  rcmanels  shall  he  placed  at  the  head  of  the  argument 
list  in  the  order  with  respect  to  each  other  in  which  they  stood  on  the  docket 
at  the  last  preceding  term."  100  Fed.  iii.  In  the  Fourth  Circuit,  this  rule  reads 
as  follows  :  "1.  The  clerk  sliall  enter  upon  a  docket  all  cases  brought  to 
and  pending  in  the  court  in  their  proper  chronological  order.  2.  All  cases  in 
v.hich  topics  of  the  printed  record  are  delivered  to  the  adverse  party  or  his 
counsel  at  least  twenty  days  before  any  regular  terra  or  adjourned  term  shall 
stand  for  argument  at  the  term  holden  next  after  the  docketing  of  the  case. 
:',.  The  clerk  before  each  regular  term  shall  print  a  docket  containing  all 
pending  cases  and  such  docket  shall  be  called  at  every  term  or  adjourned  term. 
If  a  case  is  called  for  hearing  at  two  terms  successively,  and  upon  the  call  at 
second  term  neither  party  is  prepared  to  argue  it,  it  will  be  dismissed  at  the 
cost  of  the  plaintiff  in  error,  appellant  or  petitioner  for  revision,  unless  suffi- 
cient cause  Is  shown  for  further  postponement.  4.  By  consent  of  counsel  in 
writing  filed  with  the  clerk  of  this  court,  any  cases  not  included  in  section  2 
of  this  rule  may  be  by  the  clerk  placed  at  the  foot  of  the  argument  docket  and 
may  be  argued  at  any  term  or  adjourned  lerm,  provided  the  briefs  on  both 
sides  are  filed  before  the  case  is  called."  19.3  Fed.  xl.  In  the  Sixth  Circuit, 
this  rule  is  included  In  the  first  five  subdivisions  of  rule  18  and  reads  as  fol- 
lows: "1.  The  clerk  shall  enter  upon  the  docket  in  their  proijer  chronological 
order  all  cases  brought  to  or  in  this  court.  2.  The  appellant  .sliall  docket  the 
(ase  and  tile  the  record  thereof  with  the  clerk  of  this  court  by  or  before  the 
return  day,  another  in  vacation  or  In  term  time,  and  at  the  time  of  filing  the 
record,  the  appellant  shall  deposit  with  the  clerk  the  sum  of  thirty-five  dollars 
as  security  for  costs,  except  In  cases  In  which  the  proper  showing  is  made 
and  an  order  i>(  this  cotirt  Is  entered  thereon  allowing  the  cause  to  proc<'ed  in 
forma  p:niperis,  and  exi-ept  in  the  cases  where,  by  statute,  advance  paynnMit  of 
costs  Is  not  ri'(piired.  For  good  cause  shown,  the  justice  or  judge  who  signed 
the  citation,  or  any  Judge  of  this  court,  may  enlarge  the  time  for  return  at  or 
before  Its  explrRlion,  the  order  of  enlargement  to  be  returned  with  the  record 
F.d.  Prac.  Vol.  111.— 184. 
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insj  at  two  torina  siu'oossivt'ly,  and  iipdii  tlir  call  at  tlio  sociind  term  iioitlier 
imrtv  is  iut']<art'(l  to  iirmio  it,  it  will  In'  ilismisstil  at  tlic  cost  of  the 
plaintilV  in  t'n\)r  or  aj>|>clUmt,  unless  sulliciiiit  cause  is  sliown  for  further 
posit  poiienioiit. 

18.  CKRTIORARI. 

No  ccrtionui  for  iliiiiiiuitioii  of  tlic  record  will  be  horpaftor42  a\vai<l(>il 
in  any  case,  imless  a  motion  therefor  shall  ho  made  in  writiufi,  and  tiie 
facts  on  which  the  same  is  founded  shall,  if  not  admitted  by  tiic  other 
party,  be  veritied  by  allidavit.  And  all*3  motions  for  sueh  certiorari  must 
be  made  at  the  first  term  of  the  entry  of  tiie  case;  otlierwise  tlie  same 
will  not  be  granted,  unless  upon  special  cause  siiown  to  the  court,  account- 
ing satisfactorily  for  the  delay. 

19.  DEATH  OF  A  PARTY.« 

1.  Wlienever,  pending  a  writ  of  error  or  ap])eal  in  this  court,  either 
party   shall  die,  the  proper  representatives  in  the  personalty  or  realty  of 

and  filed  witli  the  clerk  of  this  court.  If  the  niipellant  fail  to  comply  with 
this  rule,  the  appellee  may  have  the  cause  docketed  and  dismissed,  upon  pro- 
ducing a  certificate  from  the  clerk  of  the  court  wherein  the  said  judgment  or 
decree  was  rendered,-  stating  the  case  and  certifying  that  siich  writ  of  error  or 
appeal  has  been  duly  sued  out  or  allowed.  In  no  case  shall  the  appellant  be 
entitled  to  docket  the  case  and  file  the  record  after  the  sam(>  shall  have  been 
docketed  and  dismissed  under  this  rule,  unless  by  order  of  the  court.  .S.  The 
appellee  may,  at  his  option,  docket  the  case  and  file  a  copy  of  the  record  with 
the  clerk  of  this  court;  and  if  the  case  is  docketed  and  a  copy  of  the  record 
filed  with  the  clerk  of  this  court  by  the  appellant  within  the  period  of  time 
above  limited  and  prescribed  by  this  rule,  or  by  the  appellee  at  any  time  there- 
after, the  case  shall  stand  for  argument.  4.  The  appearance  of  the  counsel 
<'ocki  ting  the  case  shall  thereupon  be  entered  upon  the  doiket.  5.  All  subse- 
(|uent  papers  filed,  orders  made  and  proceedings  had.  shall  be  noted  upon  the 
docket,"  202  Fed.  xii.  xiii.  In  the  Srrniih  cirriiit  this  rule  reads  :  "The 
clerk  shall  prepare  calendars  of  causes  for  the  r(>gular  terras  of  this  court,  to 
bo  held  on  the  first  Tuesday  of  October  in  each  year,  and  for  each  ad.journed 
session,  placing  thereon  in  proper  chronological  order  only  cases  in  which,  the 
record  having  been  printed,  briefs  upon  both  sides  have  been  filed  seven  days 
before  the  beginning  of  the  term  or  session."  In  the  yinth  Circuit  as  follows  : 
"The  clerk  shall,  upon  payment  to.  him  by  the  appellant  or  plaintiff  in  error 
of  a  dopo.'-it  of  twenty-five  dollars  in  each  case,  file  the  r«'cord  and  enter  upon 
a  docket  all  cases  brought  to  and  pendin.g  in  the  court  in  tlieir  proper  chronologi- 
cal order." 

*' In  the  Eiuhth  Circuit  the  following  words  are  inserted  after  the  words 
"adjourned  term"  and  before  the  words  "and  if  a  case"  :  "except  cases  from 
the  districts  of  Colorado,  Utah,  Wyoming  and  New  Mexico  which  cases  shall 
only  be  called  at  the  September  term  unless  counsel  otherwise  stipulate  as 
provided    In   rule   3."      188    Fed.    xii. 

•'  In  the  Eif/hth  Circuit,  the  word  "liereafter"   is  omitted. 

**  In   the  Seventh  Circuit,  the  word   "any"  is  used  in   place  of  "all." 

♦*  In  the  Sixth  Circuit,  this  rule  is  numbered  10  and  reads  as  follows:  "1. 
Whenever  a  party  to  a  case  pending  in  this  court  shall  die.  the  personal  repre- 
sentative ma.v  suggest  the  death  upon  the  record,  filing  evidence  of  his  repre- 
sentative capacity,  and  designating  counsel,  and  tliereupon  the  case  shall  stand 
as  revived  in  behalf  of  or  against  the  interest  of  the  deceased  party,  and  the 
cause  shall  proceed  as  in  other  cases.     2.     Where  a  party  to  a  case  pending  in 
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the  deceased  party,  according  to  the  nature  of  the  case,  may  voluntarily 
come  in  and  be  admitted  parties  to  the  suit,  and  thereupon  the  case  sliall 
be  heard  and  determined  as  in  other  cases;  and.  if  such  representatives 
shall  not  voluntarily  become  parties,  then  the  other  party  may  suggest 
the  death  on  the  record,  and  thereupon,  on  motion,  obtain  an  order  that, 
unless  such  representatives  shall  become  parties  within  sixty  days,  the 
party  moving  for  such  order,  if  defendant  in  error.45  shall  be  entitled  to 
have  the  writ  of  error  or  appeal  dismissed,  and  if  the  party  so  moving 
shall  be  plaintiff  in  error.46  be  shall  be  entitled  to  open  the  record,  and, 
on  hearing,  have  the  judgment  or  decree  reversed,  if  it  be  erroiv^oiis :  pro- 
vided, however,  that  a  copy  of  every  such  order  shall  be  personally  served 
on  said  representatives  at  least  thirty  days  before  the  expi^-ation  of  such 
sixty  days. 

2.  When  the  death  of  a  party  is  suggested,  and  the  representatives  of 
the  deceased  do  not  appear  within  ten  days  after  the  expiration  of  such 
sixty  days,  and  no  measures  are  taken  by  the  opposite  party  within  that 
time  to  compel  their  appearance,  the  case  shall  abate. 

3.  When  either  party  to  a  suit  in  a  Circuit  or  ^'District  Court  of  the 
T'liitcd  States  shall  desire  to  prosecute  a  writ  of  error  or  appeal  to 
this    court    from    any    final    judgment   or    decree    rendered    in    the    Circuit 

this  court  shall  die  .ind  his  i)ersonal  representative  does  not,  within  sixty  days 
after  such  death,  appear  under  clause  I.  any  other  party  in  interest  may  suggest 
such  death  upon  the  record,  filing  evidence  of  the  due  appointment  of  a  personal 
representative,  and  thereupon,  and  without  notice,  the  court  or  any  judge 
thereof  will  make  an  order  that  such  personal  representative  appear  and  desig- 
nate counsel.  In  default  of  such  appearance,  within  thirty  days  after  service 
on  such  personal  representative  of  a  certified  copy  of  such  order,  the  adverse 
party,  on  proof  of  such  service  and  without  further  notice,  may  have,  from  this 
court,  an  order  either  to  revive  the  cause  and  direct  that  it  proceed  as  to  tlie 
interest  held  by  the  deceased  party  or  to  dismiss  the  case  as  to  such  interest, 
as  may  be  by  the  court  thought  proper.  3.  If  the  death  of  a  party  is  brought 
to  the  attention  of  this  court,  and  proceedings  are  not  taken  under  clause  1  or 
clause  2  sufficientlj-  to  dispose  of  the  resulting  situation,  the  court  will,  on  its 
own  motion,  direct  such  steps  to  be  taken  as  are  proper  to  dispose  of  the  case 
or  expedite  the  hearing.  4.  Whenever  any  party  to  a  suit  pending  in  a  Dis- 
trict Court  shall  die.  and  because  of  such  death  and  because  of  the  absence 
of  any  personal  repres(>ntative  of  the  deceased  within  the  jurisdiction  of  the 
District  Court  and  any  means  of  compoUing  the  appointment  of  such  a  repre- 
sentative within  such  jurisdiction  the  adverse  party  is  not  able  to  have  the 
case  revived  in  the  District  Court  and  to  proceed  with  the  desired  review  in  this 
court,  the  adverse  party  desiring  a  review  may  proceed  as  if  such  death  had 
not  occurred,  and  may  have  supersedeas  as  in  other  cases,  serving  all  rcfiuirod 
pajiors  and  nolici-s  upon  such  persons  as,  in  the  ju<igm('nt  of  the  District  Court, 
will  be  most  liki-ly  to  give  notice  to  all  persons  interested  in  the  estate,  and  as 
may  be  directed  by  the  District  Coiwt.  When  the  record  in  such  a  case  has 
been  filed  in  this  court,  the  same  proceedings  shall  be  had  as  specified  in  clauses 
two  and  three,  or  the  Court  will  take  such  proceedings  as  may  to  It  s(<eni 
advisable  to  bring  in   tlie  proper  parti<>s."      lifl'i    I<>d.   xi,   xii. 

"■  In  tile  roiirth  Circuit,  subdivision  1,  after  the  words  "if  defendant  In  error," 
the   words  "or  apjiellee"  are   inserted.      ]!l.'?   I''ed.    xii. 

"In  the  Fourth  Circuit,  sulidlvlsion  1,  aflec  the  words  "[ilaintilT  in  tTror," 
the   words   "or    nppellanl"    are    Inserted.      103    Ked.    xii. 

,7  In  the  Fourth  Cinuit,  subdivision  .I.  the  words  "Circuit  or"  are  omitted. 
193   Fed.   xll. 
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or  *snistrirt  lourt,  ami,  iit  tlio  time  of  siiiiiii  out  siuli  writ  of  virov  or 
apiu'iil.  tlu>  otlior  party  to  tlio  suit  siiall  !)<■  ti.:bl.  aiul  li;ivc  no  proiu'r 
reprosontntivo  witliiii  tlio  juriailii-tioii  of  tiic  rourL  wliioli  niuicicd  sui'h 
final  jn(l<;mont  or  ilccriv,  so  that  the  suit  laniiut  bo  ri'\  ivcd  in  tiial  court, 
l)Ut  >l;all  liavo  a  |irop<M-  ropri-sfntative  in  souio  State  or  I'lrritory  of 
the  United  States,  or  in  the  District  of  t'oluuiliia,  tlie  party  (Icsirin,-,' 
siK'li  writ  of  error  or  appeal  may  procure  the  same,  and  may  have  pro- 
ceedinijs  on  sueh  judgment  or  decree  superseded  or  stayed  in  tlie  same 
manner  as  is  now  allowed  by  law  in  otlier  cases,  and  shall  tlicreupon 
proceed  with  such  writ  of  error  or  appeal  as  in  otlier  oases;  and,  wiLii- 
in  thirty  days  after  the  liliiisi  of  the  record  in  tiiis  court,  the  plaiiitilV 
in  error  or  appellant  shall  make  a  suggestion  to  the  court,  sujiported 
by  allidavit.  that  the  said  party  was  dead  when  the  writ  of  error  or 
appeal  was  taken  or  sued  out.  and  had  no  proper  representative  witii- 
in  the  jurisdiction  of  the  court  which  rendered  such  judgment  or  de- 
cree, so  that  tiie  suit  could  not  be  revived  in  that  court,  and  that  said 
party  had  a  proper  representative  in  some  State  or  Territory  of  the  I'liited 
States,  or  in  the  District  of  Columbia,  and  stating  tlierein  the  name  and 
character  of  such  representative;  and  the  State  or  Territory  or  district  in 
which  such  representative  resides;  and,  upon  such  suggestion,  he  may  on 
motion  obtain  an  order  that,  unless  such  representative  shall  make  him- 
self a  party  within  ninety  days,  the  plaintiff  in  error  or  appellant  shall 
be  entitled  to  open  the  record,  and,  on  hearing,  have  tiie  judgment  or  de- 
cree reversed  if  the  same  be  erroneous;  provided,  however,  that  a  proper 
citation  reciting  the  substance  of  such  order  shall  be  served  upon  such  rep- 
rensentative,  either  personally  or  by  being  left  at  his  residence,  at  least 
thirty  days  before  the  expiration  of  such  ninety  days:  provided,  also,  that 
in  every  such  case,  if  the  representative  of  the  deceased  party  does  not 
appear  within  ten  days  after  the  expiration  of  such  ninety  days,  and  tlie 
measures  above  provided  to  compel  the  appearance  of  such  representative 
have  not  been  taken  within  the  time  as  above  required,  by  the  opposite 
party,  the  case  shall  abate;  and  provided,  also,  that  the  said  representative 
may  at  any  time,  before  or  after  said  suggestion,  come  in  and  be  made  a 
party  to  the  suit,  and  thereupon  the  case  sliall  proceed,  and  be  heard  and 
determined  as  in  other  cases. 

20.    DISM1SS1^"G  CASES.49 

Whenever  the  plaintifT  and  defendant  in  a  writ  of  error  pending  in 
this  court,  or  the  appellant  and  appellee  in  an  appeal,  shall,  by  their 
attorneys  of  record,  sign  and  file  with  the  clerk  an  agreement  in  writing 

*»  In  the  Fourth  Circuit,  subdivision  .^,  the  words  "Circuit  of"  are  omitted. 
193  Fed.  xii. 

"  In  the  Sixth  Circuit,  tliis  rule  is  included  in  rule  18,  as  subdivision  6.  and 
reads  as  follows :  "6.  Whenever  counsel  for  appellant  and  appellee  shall,  in 
vacation,  sign  and  file  with  the  clerk  an  agreement  in  writing  directing  the  case 
to  be  dismissed  and  specifying  the  terms  as  to  costs,  on  which  terras  it  is  to  be 
dismissed.  ;'.nd  sluill  paj'  to  the  clerk  any  fees  due,  he  shall  enter  the  case  <m 
bis  docket  as  dismissed  and  give  to  either  party  rcfinestiiig  it  a  copy  of  tlie 
agreement    filed ;    but    uo    mandate   or   other    process    on    such    dismissal    shall    bn 
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directing  the  case  to  be  dismissed,  and  specifying  the  terms  on  which 
it  is  to  be  dismissed,  as  to  costs,  and  shall  pay  to  tlie  clerk  any  fees  tliat 
may  be  due  to  him,  it  shall  be  the  duty  of  the  clerk  to  enter  the  case  dis- 
missed, and  to  give  to  either  party  requesting  it  a  copy  of  the  agreement 
filed ;  but  no  mandate  or  other  process  shall  issue  without  an  order  of  the 
court.50 

21.  M0TI0XS.51 

1.  All  motions  to  the  court  shall  be  reduced  to  writing,  and  shall  con- 
tain a  brief  statement  of  the  facts  and  objects  of  the  motion. 52 

issued  witlioiit  tlip  order  of  the  cmirt."  202  Fed.  xiii.  In  the  Seventh  Cir- 
cuit this  rule  reads  as  follows  :  "Wlienever  the  parties  to  a  writ  of  error  or  an 
appeal  shall,  by  their  attorneys  of  record,  sign  and  file  with  the  clerk  an  agree- 
ment in  writing  directing  the  case  to  be  dismissed,  and  specifying  the  terms 
on  which  it  is  to  be  dismissed,  in  respect  to  costs,  and  shall  pay  to  the  clerk 
any  fees  that  may  be  due  to  him,  the  clerk  shall  enter  the  case  dismissed,  and 
shall  give  to  either  party  requesting  it  a  copy  of  the  agreement  filed,  but  no 
mandate  oi-  other  process  shall  issue  withoiir  an  order  of  the  court."  In  the 
Kifihth  Circuit  the  following  words  take  the  place  of  the  remainder  of  this  rule 
after  the  words  "it  shall  l)e  the  duty  of  the  clerk"  :  "seasonably  to  present  such 
agreement  to  the  court  for  its  consideration  and  determination."      188   Fed.   xiv. 

'*"  In  the  Fourth  Circuit,  the  following  new  matter  is  added  to  this  rule  :  "No 
rttlorney's  docket  fee  shall  be  taxed  in  a  case  dismissed  under  this  rule."  19?. 
Fed.   xiii. 

^'  In  the  First  Circuit  this  rule  reads  as  follows  :  "1.  The  motion  day  shall 
Oe  the  first  Tuesday  of  every  stated  session  of  the  court,  and  any  other  Tuesday 
while  the  court  shall  remain  in  session.  2.  All  motions  to  the  court  shall  be 
reduced  to  writing,  and  shall  contain  a  lirief  statement  of  the  facts  and  objects 
of  the  motion.  3.  All  motions  to  dismiss  writs  of  error  or  appeals  (except 
motions  to  docket  and  dismiss  i\uder  Hule  10)  or  to  advance  cases,  or  for  a  writ 
of  certiorari,  and  other  special  motions,  shall  bo  printed,  and  be  accompanied  by 
printed  briefs.  4.  No  motion  to  dismiss,  except  on  special  assignment  by  the 
court,  shall  be  heard,  unless  previous  notice  has  been  given  to  the  adverse  party 
or  his  couns(>l.  5.  Any  motion,  of  which  counsel  shall  have  given  notice  to  the 
dork  in  advance,  shall  be  entered  on  the  clerk's  list  in  the  order  in  which  he 
receives  notice  thereof,  and  shall  have  priority  in  that  order  before  other  motions, 
unless  otherwise  specially  ordered  by  the  court.  (>.  Half  an  hour  on  each  side 
shall  be  allowed  to  the  argument  of  a  motion,  and  no  more,  without  special 
leave  of  the  court  granted  before  the  argument  begins."  In  the  Sijclh  Circuit. 
this  rule  is  numbered  24  and  is  as  follows:  "1.  Motions  sliall  be  filed  with  the 
clerk  and  shall  contain  a  brief  statement  of  the  facts  and  of  the  objects  of  the 
motion,  and  be  accompanied  by  such  affidavits  as  are  thought  proper.  2.  Coun- 
sel making  the  motion  shall  serve  a  copy  thereof  and  of  the  accompanying  papers 
and  a  notice  of  hearing  upon  the  adverse  counsel,  and  also  copy  of  any  brief 
or  argument  to  be  presented  in  support  of  the  motion.  Such  notice  may  be  for 
any  day  after  four  d.ays  from  the  service.  The  oiiposing  iiarly  may,  on  or  before 
the  day  ii;imed  in  the  notice  or  within  any  extension  of  time  made  by  the  court 
or  a  judge-  thereof,  lib'  counter  showing  or  brief;  and  the  motion  will  then  stand 
submitted,  unless  or.-il  argument  is  directed.  Rxcept  by  stipulation,  no  motion 
will  be  considered  without  acknowledgment  or  proof  of  such  notice.  .T.  Upon 
motions,  there  will  be  no  oral  argunn-nt,  except  by  leave  of  the  court  first 
obtained;  and  in  such  case,  the  court  will  fix  the  day  for  hearing  nnd  tlie  time 
to   he  allowr'd    for  niginncnt.    iiiid    llie   clerk   will    notify    counsel."      202    Fed.    xvii. 

"'-'In  the  Xinth  Circuit  the  following  words  are  added  to  subdivision  1:  "and 
shall   be  served  upon  opposing  counsel  at  least  five  days  before  the  day   noticed 

foi-    llle    hr'iiring." 
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2.  Ono  hour  on  t-ticli  side  sliall  be  allowod  to  llio  argiiiiiont  of  a  mo- 
tion. !Mul  no  more,  witliout  spoc-iul  loave  of  the  court,  <j;riinted  before 
the  nrjrument  begins.58 

;?.  No  motion  to  dismiss,  except  on  special  assignment  by  the  court, 
shall  bo  heard,  unless  previous  notice  has  been  given  to  the  adverse  party, 
or  tiio  counsel  or  attorney  of  such  party. 

22.  PAKTIKS  NOT  liKADV.54 

1.  Where  no  counsel  appears,  and  no  brief  lias  been  filed  for  the 
plaintifi"  in  error  or  ap]H>ltant.  when  tlie  case  is  called  for  trial,  tlie  de- 
fendant may  iiave  the  plainlilV  called,  and  tlie  writ  of  error  or  appeal 
dismissed. 

2.  Where  the  defendant  fails  to  appear  when  the  case  is  called  for  trial. 
the  court  may  proceed  to  hear  an  argument  on  the  part  of  tlic  ])laintilU 
and  to  give  judgment  according  to  the  right  of  the  case. 

"In  the  Seventh  and  \iiilh  Ciniiitii  one  half  hour  is  allowed  on  each  side  for 
argument. 

-*  In  tlie  Firsi  Circuit  the  followins  paragraph  was  added  before  subdivision 
1  :  "On  the  first  Tuesday  of  October  and  of  January,  and  on  the  second  Tues- 
day of  April,  the  court,  except  as  may,  from  time  to  time  be  otherwise  ordered, 
will  commence  calling  cases  for  argument  in  the  order  in  whicli  they  stand  on 
the  calendar,  and  proceed  from  day  to  day  during  the  session  in  the  same  order; 
but  no  case  from  the  district  of  Massachusetts  shall  be  called  before  the  second 
Tuesday  of  the  session  ;'"  and  after  subdivision  .3  the  following:  "5.  If  eilher 
of  the  parties  is  ready  when  the  case  is  called,  the  .same  may  be  heard:  and, 
if  neither  party  is  ready,  the  case  may  be  dismissed,  or  be  postponed  to  the 
next  session,  as  the  court  may  order.  G.  If  a  case  is  called  for  hearing  at 
two  stated  sessions  successively  and,  on  the  call  of  the  second  session,  neither 
party  is  prepared  to  argue  it,  it  will  be  dismissed  at  the  cost  of  the  plaintiff 
in  error  or  appellant,  unless  sufficient  cause  is  shown  for  further  postpone- 
ment." In  the  Fourth  Circuit,  rule  22  is  as  follows:  "1.  When  a  case  is 
called  for  hearing,  and  no  counsel  appears  and  no  brief  has  been  filed  for  I  be 
plaintiff  in  error  or  appellant,  the  defendant  in  error  or  appellee  may  have  the 
adverse  party  called  and  the  writ  of  error  or  appeal  dismissed.  2.  Where  the 
defendant  in  error  or  appellee  fails  to  appear  when  the  case  is  called  for  bear- 
ing, the  court  may  proceed  to  hear  argument  on  the  part  of  the  plaintiff  in 
error  or  appellant,  and  to  give  judgment  according  to  the  right  of  the  ease. 
,"}.  A\aien  a  case  is  reached  in  the  regular  call  of  the  docket  and  no  counsel 
appears  for  either  party  and  no  submission  of  the  case  is  aslced,  the  case  may 
be  dismissed  at  the  cost  of  the  plaintiff  in  error  or  appellant."  19."?  Fed.  xiii. 
In  the  Sixth  Circuit,  this  rule  is  omitted.  In  the  Seventh  Circuit  the  word 
"defendant"  and  the  words  "the  plaintiff  called,  and"  are  omitted  from  the 
first  subdivision.  The  second  subdivision  reads:  "2.  If  the  appellee  or  d<s 
findant  in  error  fails  to  appear  when  the  case  is  called,  the  court  may  proceed 
to  hear  argument  on  the  part  of  the  plaintiff  in  error  or  apiiellant  and  to  give 
judgment  according  to  the  right  of  the  case."  In  the  subdivision  :\.  after  the 
word  "party,"  these  words  are  inserted  :  "and  no  brief  on  file  for  appellant  or 
plaintiBf  in  error,"  and  after  "cost"  these  words:  "of  the  appellant  or  plaintiff 
in  error."  91  Fed.  x.  In  the  Eiifhth  Circuit  the  words  "in  error  or  appellant" 
are  inserted  after  "plaintiff"  in  the  third  line  of  the  first  paragraph,  third 
line  of  the  second  paragraph,  and  last  line  of  the  third  paragraph  ;  and  tl:e 
words  "in  error  or  appellee,"  in  the  first  line  of  subdivision  2.  are  inserted  after 
the  word  "defendant".  188  Fed.  xiv.  In  the  ?Kinth  Circuit  the  first  word  in 
the  second  paragraph  is  "when"  instead  of  "where;"  the  first  word  in  tlie 
third  paragraph  is  "where"  instead  of  "when  :"  and  "in  error  or  ai)))ellaiii" 
is  added  after  "plaintiff"  in  the  last  line  of  paragrai)li  .''>. 
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3.  When  a  case  is  reached  in  the  regular  call  of  the  docket,  and  tlicre 
is  no  appearance  for  either  party,  the  case  shall  be  dismissed  at  the  cost 
of  the  plaintifiF. 

23.  PRINTING  REGORDS.55 

The  counsel  for  the  plaintiff  in  error  or  appellant  shall  print  and  file 
with  the  clerk  of  the  court,  at  least  six  days  before  the  case  is  called  for 

^'  In  the  First  Circuit  this  rule  reads  as  follows:  "1.  In  all  cases,  the  plain- 
tiff in  orror  or  appellant,  on  docketing  a  case  and  filing  the  record,  shall  enter 
into  an  undertaking  to  the  clork.  with  surety  to  his  satisfaction,  for  the  payment 
of  his  fees,  or  otherwise  satisfy  him  in  that  behalf.  2.  The  clerk  shall  cause 
an  estimate  to  be  made  of  the  cost  of  printing  the  record,  and  of  his  fee  for 
preparing  it  for  the  printer,  and  shall  notify  to  the  party  docketing  the  case 
the  amount  of  the  estimate.  If  he  shall  not  pay  it  within  a  reasonable  time, 
the  clerk  shall  notify  the  adverse  party,  and  he  may  pay  it.  If  neither  party 
shall  pay  it,  and  for  want  of  siu-h  payment  the  record  shall  not  have  been 
printed  when  the  case  is  reached  at  the  regular  call  of  the  docket,  the  case  may 
be  dismissed.  3.  Upon  payment  by  either  party  of  the  amount  estimated  by 
the  clerk,  twenty-five  copies  of  the  record  shall  be  printed  under  the  clerk's 
supervision,  for  the  use  of  the  court  ;ind  of  counsol.  4.  The  clerk  shall  take 
to  the  printer  the  original  ti-anscript  on  file,  but  shall  cause  copies  to  be  made 
for  the  printer  of  snch  original  papers  sent  iij)  under  Rule  14.  or  other  original 
papers,  as  are  necessary  to  be  printed.  o.  The  clerk  shall  supervise  the 
printing,  and  see  that  the  printed  copies  are  properly  indexed  ;  and  he  shall  dis- 
tribute printod  copies  to  the  judges  and  the  reporter,  from  time  to  time,  as 
required,  and  tlvree  copies  to  the  counsel  for  each  party.  An  additional  number 
of  copies  may  be  printed  at  the  request  of  either  party  for  his  own  use  and  at 
his  own  expense,  or  by  order  of  the  court.  6.  The  parties  may  stipulate  in 
writing  that  parts  only  of  the  record  shall  be  printed,  and  the  case  may 
be  heard  on  the  parts  so  printed  ;  but  the  court  may  direct  the  printing  of  other 
parts  of  the  record.  7.  The  clerk  may  receive  from  either  party,  and  use  as 
parts  of  the  printed  record,  so  far  as  the  samr^  may  be  of  propor  and  con- 
venient size  and  type,  any  i)ortions  which  liave  l)oen  printed  in  any  other  court, 
and  also  printed  copios  of  patents  and  other  exhibits,  allowing  the  party  fur- 
nishing thp  same  such  sum  therefor  as  the  clerk  di>ems  reasonable,  to  be  added 
to  and  form  a  part  of  the  cost  of  printing.  8.  If  the  actual  cost  of  printing 
the  rocord.  (ogethrr  with  the  fne  of  tho  clerk,  shall  be  less  than  the  amount 
estimated  and  paid,  the  amount  of  the  difference  shall  be  refunded  by  the  clerk 
to  the  party  paying  it.  If  the  actual  cost  and  clerk's  fee  shall  exceed  the  esti- 
mate, the  excess  shall  be  paid  to  the  clerk  before  the  delivery  of  a  printed  copy 
to  either  party  or  his  counsel.  0.  In  case  of  reversal,  aflfirmance,  or  dismissal, 
with  costs,  tbp  cost  of  printing  the  record  and  the  clerk's  fee  shall  be  taxed 
against  the  party  against  whom  costs  are  given,  and  shall  be  inserted  in  the 
body  of  the  mandate  or  other  projier  process."  In  the  Second  Circuit  this  rule 
reads  as  follov.s  :  "On  the  filing  of  the  transcript,  in  every  case,  the  clerk 
shall  forthwith  cause  fifteen  copies  of  the  same  to  be  printed,  and  shall  furnish 
Ihrep  copies  th(>reof  to  each  party  at  least  thirty  days  before  the  argument,  and 
shall  file  nine  roples  thereof  In  his  ofljce.  The  parties  may  stipulate  in  writing 
that  parts  tmly  of  the  record  shall  be  printed,  and  the  case  may  be  heard  on  the 
parts  so  printed,  hut  the  co-irt  may  direct  the  prluling  of  other  parts  of  the 
record.  The  clerk  shall  be  entitled  to  demand  of  tho  :ippellant.  or  plainlifT  in 
error,  the  cost  of  printing  the  record,  before  ordering  the  same  to  b"  done.  If 
the  r.'»cord  shall  not  have  been  printed  when  the  case  Is  reached  for  Mrgmueiit. 
for  failure  of  a  party  to  advance  the  costs  of  printing,  the  case  may  be  dis- 
missed. In  <-asp  of  reversal,  alfirmance,  or  dismissal,  with  costs,  the  amount  paid 
for  printing  the  record  shall  lie  taxed  against  the  party  against  wboni  csols 
are   given."      In    the    Third   Circuit   ns    follows:      "1.      On    lh(>    tiling   of    the    Iran- 
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arsnmont,  twenty  copies  of  the  reoonl.  unless  a  dinVient  order  as  to  such 
IMhitini;  is  miulehv  the  court,  either  of  its  own  motion,  or  upon  ai-pliration 
m.ule  a"t.  least  len\h>ys  before  tlic  case  is  called  for  ar-vinient;  anil  shall 
furnish  three  copies  of  the  printed  record  to  tlie  adverse  party  at  least  six 


script      the    ol.M-k    shall    foriluvmi    cause    twenty    copies    of    the    record    to    be 
printed    and  sliall   fnrnisli   tlireo   copies   thereof  to   cnch   party   at  least  six  days 
before  tlie  case   is  called  for  avRument.   and  sliall   file  fourteen  copies  thereof  In 
his  ortU-e.      The   parties   may   stipulate   in   writing   that   parts   only   of   the   record 
shall   he  printed,   and   the  case  may  be  heard   on    the   parts   so   printed,   hut    the 
court    mav    direct    the    printing   of   other    parts    of    the    record.      The    clerk    may 
demand   of   the    plaintiff   in   error   or   appellant    the   cost   of   printing   the    record 
before  orderius  the  same  to  be  done.     If  the  record  shall  not  have  been  printed 
when  the  case  is  reached  in  the  regular  call  of  the  docket  because  of  the  failure 
of  a  party  to  advance  the  cost  of  printing,  the  case  may  be  dismissed.     In  case 
of   reversal,    afHrmancc.    or   dismissal,    with    costs,    the   amount   paid   for    printing 
the    record    shall    be    taxed    against    the    party    against    whom    costs    are    given. 
::.     The  clerk  shall   receive  from  either   party,   and   use  as   parts  of  the   printed 
record,  so  far  as  the  same  may  be  of  prop(n-  and  convenient  size  and  type,  any 
portions  which  may  have  been  printed  in  any  otlier  court,  and  also  printed  copies 
of  patents  and  other  exhibits,  allowing  the  party   furnishing  the  same  such   sum 
therefor  as  the  clerk  deems  reasonable,   to  be  added  to   and  form  a   part  of  the 
cost   of  printing:"   and   the   following  order   was    nuide   March    18,    1805:      "Or- 
dered   that,    except    upon    special    allowance   by   the   court   or   a   .iudgc,    no   cause 
shall    be    placed    on    the    docket    for   argument    unless    the    transcript    shall    have 
been   filed  with  the  clerk,   under  Uuie  22,   at  least  ten  days  before  the  first   day 
of  the  term."      In   the  Fourth    Circuit   as   follows  :      "This   rule   shall   apply   only 
to   cases   in   which   counsel   for   all    parties   to   any   cause   pending   in   this   court, 
or   about   to   be   brought   into    this   court,    shall   by   stipulation,    in    writing,   filed 
with   the  clerk   of  the  court  below,   agree   to  be   governed  by  the  terras   thereof. 
1.     The  transcript   may  be   made  and   the   record  printed  as   has  been   heretofore 
the    practice    of    this    court,    and    the    same    shall,    subject    to    the    provisions    of 
sections  3,  6  and  7  of  rule  14,  be  made  up  by  the  clerk  of  the  court  below  and 
transmitted  to  this  court  under  his  hand  and  seal  as  heretofore.     2.     All  records 
in  such  cases  shall  be  printed  under   the  supervision  of  the  clerk  of  this  court 
by  such   printer  and  at  such   rate  as  this  court  may  designate.     In   such  cases, 
upon  the  payment  of  the  estimated  cost  of  printing,   together  with  the  supervis- 
ing and  other  fees   established   by   law    (which   amount   shall   be   deposited   with 
the    clerk    within    ten    days    after    notice    thereof),    the    clerk    shall    cause   to    be 
l)rinted  thirty-five  copies  of  the  record,  twenty-five  copies  of  which  shall  be  filed 
for   the  use  of  the   court,   three  copies   furnished  to   the  adverse   party,   and   the 
remaining  copies  to  be  deliverod  to  the  appellant,  plaintiff  in  error  or  petitioner. 
3.     The   parties   may   stipulate   in    writing   that    parts   only   of   the   transcript   of 
the  record  shall  be  printed,  and  the  case  may  be  heard  on  the  parts  so  printed, 
but  the  court  may  direct  the  printing  of  other  parts  of  the  record.     4.     If  the 
record  shall  not  have  been  printed  when  the  case  is  reached  on  the  regular  call 
of   the  docket,    the   case   may   be   dismissed.      5.      In   case   of  reversal,   afiirmance. 
or   dismissal,   with    costs,    the    amount    paid    for   the   printing   of    the   record    and 
the    clerk's    fees    for    supervising    the    same,    shall    be    taxed    against    the    party 
against   whom   costs   are   given.      6.     In    cases   brought   here   under    this    rule    it 
shall  be  the  duty  of  the   plaintiff   in   error  or  appellant   to  docket  the  case   and 
file  the  record  thereof  with  tin-  clerk  of  this  court  by  or  before  the  return  day, 
whether  in   vacation   or   in   term   time,   but   for   good   cause   shown    the  justice   or 
judge  who  signed  the  citation,  or  any  judge  of  the  court,   may  enlarge  the  time 
by  or  before  its  expiration,   the  order  of  enlargement  to  be  filed  with   the  clerk 
of  this  court.     If  the   plaintiff   in   error   or  appellant   shall   fall   to   comply    with 
this  rule,  the  defendant  in  error  or  appellee  may  have  the  cause  docketed   and 
dismissed  upon   producing  a  certificate  from  the  clerk  of  the  court  wherein   the 
Judgment    or    decree    was    rendered,    stating    the    case    and    certifying    that    such 
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days  before  the  argument.  The  parties  may  stipulate  in  writing  that 
parts  only  of  the  record  shall  be  printed,  and  the  case  may  be  heard  on  tlie 
parts  so  printed,  but  the  court  may  direct  the  printing  of  otlier  parts  of  the 
record.     If  the  record  shall  not  have  been  printed  when  the  case  is  reached 

writ    of   ori-or   or   appoal    bas   been    duly    sued   out   or   allowed.      And    iu    no   case 
shall   the   plaiutifif  in   error   or   appellant   be   entitled   to   docket   the  case   and   tile 
the  record  after  the  same  shall  have  been  docketed  and  dismissed  under  this  rule, 
unless  by  order  of  the  court.      7.      But   the  defendant   in. error  or  appellee  may. 
at   his  option,   docket  the  case  and  file  a   copy   of  the  record  with   the  clerk  of 
this  court  ;  and  if  the  case  is  docketed  and  a  copy  of  the  record  filed  with  the 
clerk   of   this   court   by    the    plaintiff   in    error   or   appellant   within    the   period   o£ 
time   above   limited   and    prescribed    by    this    rule,    or   by    the    defendant    in    error 
or   appellee   at    any    time    thereafter,    the   case    shall    stand   for   argument   at   the 
term.     8.     Upon  the  filing  of  the  transcript  of  a  record   brought  up  by   writ  of 
error  or  appeal,  the  appearance  of  the  counsel  for  the  party  docketing  the  case 
shall  be  entered  as  of  course."      (See  additional  notes  at  the  end  of  these  rules.) 
In  the  Fifth   Circuit:     '"l.      The  clerk  shall  upon  the  docketing  of  a  case,  forth- 
with   cause   an   estimate  to   be   made   of   the   cost   of   printing   the    record   and   of 
his  fee  for   preparing  it  for  the   printer  and   supervising  the  printing,   and   shall 
notify  the  party  docketing  the  case  of  tlie  amount  of  the  estimate.     If  he  shall 
not  pay  it  within  fifteen  days  in  ordinary  cases,  and  within  three  days  in  pref- 
erence  cases,    after   the   date   of   such    notice,    the   clerk   shall    notify    the   adverse 
party,  and  he  may  pay  it.      If  neither  party  shall   pay  it.  and  for  want  of  such 
payment    the    record    shall    not    have    been    printed    when    a    case    is    reached    for 
hearing,    the   case    may   be    dismissed    at    the    discretion    of    the    court.      2.     The 
clerk  shall   cause  the  record  in  all  cases  to  be  printed  forthwith  after  the  pay- 
ment of  such  estimate,   and  shall    inunediately   thereafter   furnish   to   the  counsel 
of   each    party    whose    appearance    shall    have   been    entered,    tlwee    copies    of   the 
printed  record,   taking  a  receipt  therefor,  and  the  parties  may.  l)y  written  stipu- 
lation   filed    prior   to   the    printing   of   the    record,   agree   that   only    parts   of    the 
record    shall    be    printed,    and    the    same    may    be    heard    only    on    the    parts    so 
printed,    but    the   court    may    direct   the    printing   of   other   parts   of    the    record. 
;'..     The   clerk   shall   not   take   to    the    printer   the   original   transcript   on   file,   but 
shall    cause   copies   to  be    made   for   the   printer   of   such   original    papers   sent   up 
under  Rule  14,  or  other  original  papers,  as  are  necessary  to  be  printed.     4.     The 
clerk   shall   cause   at    least    twenty-live   copies   of   the   record    to   be    printed,    and 
may   print   a   larger  numb(>r  on   the   request   of  either   party  on    payment   of   the 
amount    necessary    for    the    printing   of    such    extra    copies.      ;".     The    clerk    shall 
supervise    the    printing    and    see    that    the    printed    record    is    properly    indexed. 
There  shall   be   omitted   from   the   jirinted   transcripts  the   following:      (1)      Com- 
missions  to   take   testimony,   and   the   formal   captions   to   all    depositions   and   the 
certificates    of    commissioners    as    to    the    taking    of    the    depositions,    except    In 
cases  where  objections  have  been  made  to  the  depositions  on  account  of  defects 
in  caption  or  certificate.     (2)      All  process  in  the  nature  of  subpoenas,  citations, 
summons   and    subpoenas    in    chancery,    unless    from    the   assigninent    of   errors    it 
a|)|)ears    that    some    issur'    is    raised    which    makes    it    necessary    for    the   court    to 
inspect    such    writs,    and    then    only    such    as   are    involved.      In    every    transcript 
wherein    any    pleading,    exhibit   or  other   paper   appears   at    more   than   one   place, 
such  pleading,  exhibit  or  other  paper  shall  be  printed  at  the  place  it  flr.st  appears 
In    said    transcript    and    not    thereafti-r ;    but    the   omission    shall    be    indicated    by 
apt  notations  and  references   to  the  pages  of  the  prlnled   ri-cord  wliere  it  appears. 
'J'he   clerk   shall    distribute   th(>   printed   copies    to   the   Judges   of   the   court    and    to 
the  reporler  from  time  to  time,  as  required.      If  the  cost   of  printing  the   lecord. 
togetlier    wlili    I  he   clerk's   fee   for  supervising   the   same,    shall   be   less   than    (lie 
amount   rsilinatc'd  and   paid,   the  dlflference  shall   lie  refunded  by  the  clerk  to  the 
pally   |)ayiiig   (he  same.      If  the  arlual   cost   iinil   the  cli'rk's   fee   shall   exceed   the 
clerk's    estimate,    tlie   amount    r)f   such    excess    sluill    he    i)aid    to    the    clerk    before 
111'   shall   deliver  or  file   the  printed   record  or  any  copies  thereof,     (i.      In   case  oil 
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in  tlu>  i-ffiiilar  call  of  tiu>  iUuk»-i.   thf  ,;i>.'  iiia\    li.'  .lismisscl.      In  case  of 
rovt-rsal.  alHiinaiuv,  or  dismissal    with  ro>ts.  tiic  aiiiounl    pai.l    ior  priiidiij: 

n-voi-sal.    nllirmaiifo    or    dismissal    willi    oosls.    ili«'    miumiil    »(    ili<>    costs    of    tlio 
IMinllnj:   of   llio   rccoi-d   and   of   Ilio   cloriv's   foes    for   supervising;    Ihr   s;inu-   sli;ill    Ix' 
laxod    asalnsi    tlic    iiaity    asainst    whom    costs    arc   ;;ivcn,    and    shall    he    inserted 
(n  the  hod.v  of  the  mandate  or  other  projier  process.     7.     The  clerk  shall   receive 
from   cither   party,   aud   nse   as    pans   o(   Ih.'    prininl    record   so    far   as    the    same 
may   l>e  of  proper  size  and    type,   any    portions   wliith   may   have   been    printed   iu 
any   other   court,   and   also   printed    copies   of   patents   and    exhibits,   allowinji    the 
party    furnishing   tlie   s.inie   sueli    sum    therefor   as    the   derli   (hems    reasoinible,    to 
bo  added   to   and    form   a    part   of   the   costs  of   prinlinj;."      In    the   Si.rlli    CkciiH. 
this  nde  is  niimhercd   i;i  and   reads:      ••].      In   cases  where   the   riMord   is  printed 
by    the   appellant    under   act    of    Kel>niary    1."..    I'.Ml.    lie    sliall    lile    with    (he    clerk 
twenty-live    printed    copies    thereof    within    tlie    time    as    limited    or   extended    for 
niakin.s:  return  to  writ  of  error  or  appeal.      The   clerk  shall  examine   the  printed 
records   so    offered    to    ascertain    whether    the    transcript    complies    with    Ku!e    ir>. 
and  also,  whether   the  printed  records  comi>Iy   with   the  statute  and  are   properly 
indexed.      If.    in    his  judgment,    they   are    insuthcieiit    in   any    particular,    he   shall 
brini;  the  matter  to  the  attention  of  the  court,  whicli  will  thereupon   make  sucli 
order    as    to    it    may    seem    proper    for    corrected    or    supplement  a  ry    return    and 
printed   records.      As   soon    as   the   printed   records   are  approved    as    tiled    or    per- 
fected   as    ordered,    the    clerk    shall    deliver    one    copy    to    each    counsel    or    srouii 
of  counsel  representing  a  separate  interest,  and  shall  continue  such  distribution 
as    counsel    subsequently    appear.      2.      The    clerk    shall,    from    time    to    lime    and 
as    directed    by    the    senior    Circuit    .Judge,    receive    pioposals    for    i)rinting    sucli 
records  as  are  to  he  printed  by  the  clerk,   which  proposals  shall  l)e  snl)mitted  to 
such  .1ud.se.   who  will,    in  his  discretion,   award   sucli   printing   to   the   most  satis- 
factory  bidder;   and   the   same   shall   be   done,    during   the   period   of   such   award. 
by  the  person  to  whom  it  is  made.     3.     In  cases  where  appellant  is  not  proceed- 
ing under  such  statute,   the  clerk  shall   at   once,  upon  the  docketing  of  the  case, 
cause  an   estimate  to  be  made  of  the  cost  of  printing  the  record,   including  his 
supervising  fee   as   provided   in   the   table   of   costs   following   rule   27,   and   notify 
counsel   for  appellant  of  the  estimated  amount,   which  shall  be   paid   to   the  clerk 
within  ten  days  after  such  notice.     If  not  so  paid,  tlie  case  may  be  dismissed  upon 
motion  or  by  the  court  upon   its  own  motion.     Supplemental  estimates  and  pay- 
ments   thereof    shall    be    made,    if    necessary  :    any    excess    payment    shall    be    re- 
funded,   when    the    printing   is    finished.      When    the    record    was    printed    upon    a 
former  review  of  the   same  case,   and  enough  old   records  to  he   reasonal)ly   suffi- 
cient   for   use    upon    the   hearing   are    on    lile    or    available,    the    use    of    sucli    old 
records,   in   lieu   of  printing,   will   he   permitted,   upon   the   order   of   the   iiresiding 
judge,  and  to  the  extent  specified  in  such  order.     4.     At  once,  upon  the  payment 
of   such    estimate,    the   clerk    shall    cause    twenty-five    copies    of   the    record    to    lie 
printed    forthwith,   shall    file    the   same   and    shall   distribute   three   copies   of    the 
saiqe  to  counsel   for  each  separate  adverse  interest   then  or  tlier(>after  appearing. 
Hefore   printing,    he   shall    examine   the   transcript    to   ascert:iin    whether    it    com- 
plies with  rule  15,  and  if,  in  his  judgment,   it  omits  anything  required  by    thai 
rule,    he  shall   submit    the   matter   to   the   court,    which   will   make   such   oidei-    as 
to  it  may   seem  proper  regarding  a   i  orrectcd  or   supplementary   return  :   and    the 
printing  shall   be  delayed   until   the  tiling  of  any   further   return   so   ordered.      In 
printing,  the  clerk  shall   omit  any  matters  contained   in  the  transcript   which,   by 
rule  15.  are  required  to  be  omitted.     If  the  appellant  shall  in  writing  and  before 
the    record    is    printed,    request    the    clerk    so    to    do,    he    shall    print    fifty    copies 
Instead  of  twenty-five.      If  the  appellee  shall   request  such  additional  cophs  to  U; 
printed,  the  clerk  shall  comply  with   such   request,  if  the  appellee,   upon   demand, 
advances  to  him  the  estimated  cost  of  printing  ^tbe  additional  twenly-fl\e  coihcs. 
If,   later,  a  review  in   the  Supreme  Court   is  souglit,   the  clerk   sluill   deliver  such 
twenty-flve  copies  to  the  party  seeking  a  review:  l)ut  if  such  additional   lecoids 
are  wanted   by  the  party   who   did  not   pay    for   the    printing   tliireof.    the  clerk 
shall  require  payment   to  him  of  the  actual  cost  of  such  additional   printing  and 
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the  record  shall  be  taxed  against  the  party  against  whom  costs  are  given. 

24.  BRIEFS. 
1.  The  counsel  for  the  plaintiff  in  error  or  appellant  shall  file  with  the 

shall  refund  the  same  to  the  party  who  had  paid  therefor.  5.  Where  the 
record  is  printed  by  tlie  appellant,  he  shall  file  therewith  proof  by  affidavit  of 
the  actual  cost  of  such  printing,  including  the  amount  paid  to  the  clerk  in 
the  District  Court  for  the  tran.script.  The  amounts  paid  to  the  clerk  of  the 
District  Court  for  the  manuscript  transcript  and  to  the  clerk  of  this  court  for 
printing  and  for  his  fees  in  connection  therewith,  or  the  amounts  so  shown 
to  have  been  paid  below  by  appellant  (not  exceeding,  for  printing,  the  amount 
Avhich  printing  and  supervision  by  the  clerk  of  this  court  would  have  cost) 
shall  form  a  part  of  the  costs  of  the  cause  in  this  court  and  shall  be  taxed 
against  the  party  against  whom  the  costs  are  given  and  shall  be  inserted  in 
the  mandate  or  other  proper  process."  202  Fed.  xiii.  xiv.  In  the  Seventh  Cir- 
luit:  "l.  In  all  cases  the  plaintiff  in  error  or  appellant  on  docketing  a  case  and 
filing  the  record  shall  enter  into  an  undertaking  to  the  clerk  with  surety  to  be 
approved  by  the  clerk  for  the  payment  of  all  costs  which  shall  be  incurred  in 
the  cause,  shall  deposit  with  the  clerk  twenty-five  dollars  to  be  applied  to  the 
payment  of  costs  and  fees,  and  from  time  to  time  when  necessary  shall,  on 
the  demand  of  the  clerk,  make  further  deposits  for  that  use.  2.  The  clerk, 
upon  the  docketing  of  a  case,  shall  forthwith  cause  an  estimate  to  be  made  of 
the  cost  of  printing  the  record  and  of  his  fees  for  preparing  it  for  the  printer 
and  for  supervising  the  printing  thereof,  and  shall  at  once  notify  the  attorney 
for  the  plaintiff  in  error,  or  appellant,  of  the  amount  of  such  estimate,  which 
shall  be  paid  to  the  clerk  within  ten  days  after  such  notice.  If  not  so  paid, 
the  writ  of  error  or  appeal  may  be  dismissed  upon  the  motion  of  the  opposite 
pai'ty.  or  by  the  court  of  its  own  motion.  3.  The  clerk  shall  cause  the  record 
in  each  case  to  be  printed  forthwith  after  the  payment  of  such  estimate,  and 
shall  immediately  thereafter  furnish  to  each  of  the  respective  parties  at  least 
three  copies  of  the  prinled  record,  taking  a  receipt  therefor.  The  parties  may, 
by  written  stipulation  filed  with  or  prior  to  the  tiling  of  the  record,  agree  that 
only  parts  of  the  record  shall  be  printed,  and  the  case  will  be  heard  on  the  parts 
so  printed  only,  unless  the  court  shall  direct  the  printing  of  other  parts. 
4.  The  clerk  shall  cause  at  least  twenty-five  copies  of  the  record  to  be  printed 
and  may  print  a  larger  number  on  the  request  of  either  party  on  payment  of 
the  amount  necessary  for  the  printing  of  such  extra  copies.  .5.  The  clerk 
shall  supervise  the  printing,  and  see  that  the  printed  record  is  indexed  i)rop<'rIy. 
and  in  a  nuiiiner  to  indicate  briefly  the  character  of  each  document  .-ind  exhibit 
referred  to.  He  shall  distribute  the  printed  copies  to  the  jtidges  of  the  court 
from  time  to  time  as  required.  If  the  cost  of  printing  the  record,  together  with 
the  cleric's  fee  for  supervising  the  same,  shall  be  less  than  the  amount  estimated 
and  paid,  the  difference  shall  bo  refunded  by  the  clerk  to  the  party  paying  the 
same.  If  the  actual  cost  and  the  clerk's  fee  shall  exc<>ed  the  estimate,  the 
amo\int  of  the  excess  shall  be  paid  to  the  clerk  before  he  shall  deliver  or  file 
the  printed  record  or  copies  thereof.  G.  In  case  of  reversal,  allirinance  or  dis- 
rdlssal  with  costs,  the  amount  of  the  cost  of  the  printing  of  the  record  and  of 
the  clerk's  fee  for  supervising  the  same,  shall  be  taxed  against  the  party 
against  whom  costs  are  given,  and  sliall  be  inserted  in  the  body  of  the  mandate 
or  other  proper  process.  7.  TTpon  the  clerk's  producing  satisfactory  evidence 
by  affldavit.  or  by  the  acknowledgment  of  the  parties  or  their  sureties  or  attor- 
Doys.  an  attachment  shall  issue  against  such  parties  or  tlirir  sureties  rospec- 
llvely,  to  compel  the  paynu'nt  of  said  fees.  ,S.  The  clei-k  sliall  adopt  a  uniform 
size  for  the  iirlnting  of  all  records,  shall  have  them  printed  in  smull  pii:i  type, 
on  clear  white  paper,  with  n  in:irgln  of  not  less  tlian  an  Incli  and  a  half,  shall 
show  by  note  or  memorandum  on  (be  margin  the  time  when  eacli  pleadliig  or 
document  was  filed,  and  iit  the  lop  of  the  pages  shall  Insert  running  titles  ot 
(heir  contents.      9.     The  briefs  of  allorneys  shall   be  printed,   and   sliall   conform 
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i-lork  of  tliis  loiut.  at  Iciist  si\56  .inys  lioforc  tlio  cnsp  is  civllpil  for  argu- 
MUMit.  twoiity"  fopii's  ol  ;i  priiiti'tl  hriof.  oiii'  nl'  wliitli  sliiill.  on  applicii- 
tioM.58  l.o  fiiniislioil  to  rarli  of  llu'  lounscl  iMiuajic.l  ii]ioii  llio  opposito  sidc^D 

US  lu-aily  iis  piailloiililo  to  llio  size  of  tlic  iniiilid  loonl.  10.  Tin-  clerk 
shall,  on  i>r  liofon«  tho  ooiu'liisloii  of  eacli  case.  i-.iIKtI  ami  lilc  oi-  nilnrwisc  in-c- 
sorvo  tosolhcr  one  copy  of  tho  printed  roi'ord  and  ol'  carli  lirid',  piinli'd  iimlion, 
and  ari:nmi-nt  snhnilttod  tluM-cin.  11.  In  any  case  whcro  the  reeord  shall  liave 
been  printed  in  the  court  iielow,  in  stdistanlial  conformity  to  these  rules,  the 
prosidin.a;  judw  may  on  tho  application  of  the  plainlilT  in  error  or  appellant 
order  that  such  printed  record  ho  used  In  place  of  the  iirintinj,'  hereinbefore  pro- 
vided for.  H\it  the  clerk  shall  prepare  and  cause  to  Ix'  printed  and  attached 
to  sm-h  reeord  an  index,  and  shall  ho  paid  tho  same  foes  for  the  indexing  and 
suporvisinj:  thereof  as  if  printed  under  his  supervision.  12.  The  clerk  of  this 
court  shall  obtain  sealed  proiwsals  for  the  printing  heroinboforc  provided  for, 
which  proposals  shall  be  submitted  to  the  senior  circuit  .judnc  of  the  court,  who 
may  award  such  print in.i;  to  the  lowest  and  best  bidder,  and  all  such  printing 
shall  bo  done  by  the  person  to  whom  the  same  is  so  awarded,  except  in  emer- 
gencies when  printing  may  be  done  by  another  at  the  same  or  loss  price.  And 
when  a  case  shall  be  heard  ui)on  the  record  i)rinled  below,  the  costs  for  printing 
shall  be  taxed  on  tho  basis  of  actual  cost  not  exceeding  the  rate  of  the  accepted 
bid.  13.  The  fees  of  the  clerk  of  this  court  shall  be  those  prescribed  by  the 
Supreme  t^ourt  Fobruary  28,  lSi)8."  See  01  Fed.  xi.  In  the  Ei(/hth  CinuU: 
"1.  In  ca.sos  brought  to  this  court  in  which  tho  plaintiff  in  error  or  appellant 
elects  to  waive  the  printing  of  record  under  tho  provisions  of  the  act  of  I'on- 
gress,  entitled  'An  act  to  diminish  the  expi'uso  of  proceedings  on  appeals  and 
writ  of  error  or  of  certiorari,'  approved  February  13,  1011,  and  file  a  typo- 
written  or  manusi-ript  transcript  of  the  record  in  this  court,  such  plaintiff  in 
error  or  appi-llant  may  within  twenty  days  from  and  after  the  date  of  the  tiling 
and  docketing  of  tho  record  in  this  court,  servo  on  the  adverse  party  a  copy 
of  a  statement  of  tho  parts  of  the  record  which  ho  thinks  necessary  for  the 
consideration  of  the  errors  assigned,  and  file  the  same,  with  proof  of  service 
thereof,  with  the  clerk  of  this  court;  tho  adverse  party,  within  twenty  days 
thereafter,  may  designate  in  writing  and  lile  witli  tho  clerk  additional  parts 
of  the  record  which  he  thinks  material,  and,  if  he  shall  not  do  so,  he  shall  bo 
held  to  have  consented  to  a  hearing  on  the  jtarts  designated  by  the  plaintiff  in 
error  or  appellant.  If  parts  of  the  record  shall  be  designated  by  one  or  both 
of  the  parties,  tlie  clerk  shall  print  those  parts  only:  and  the  court  will  con- 
sider nothing  but  those  parts  of  tho  record  in  determining  the  questions  raised 
by  the  errors  assigned.  If  at  the  hearing  it  shall  appear  that  any  material 
part  of  the  record  has  not  been  printed,  the  writ  of  error  or  appeal  may  be 
disndssed,  or  such  other  order  made  as  the  circuinstances  may  appear  to  the 
court  to  require.  If  the  defendant  In  error  or  appellee  shall  have  caused 
nnnecessary  parts  of  the  record  to  be  printed,  such  order  as  to  costs  may  be 
made  as  the  court  shall  think  proper,  i!.  On  the  filing  of  the  transcript  in 
every  such  case  the  dork  shall  cause  thirty  lopies  of  tlie  same,  or  tho  parts 
thereof  designated  under  this  rule,  to  be  printed,  and  such  additional  niinil)oi- 
of  copies  as  counsel  for  either  of  the  parties  may  direct,  and  shall  furnish   1hi-eo 

">  In  the  Second  Circuit,  twenty  days.  In  the  Fourth  Circuit,  fifteen  days 
before  every  term  or  ad.journed  term.  In  the  Seventh  Circuit,  "within  twenty 
days  after  the  date  of  the  deliver.v  b.v  tho  clerk  of  the  printed  record."  In  the 
Kii/hih    Circuit,   fort.v   days.      In    the   \i)ith    Circuit,   ten   days. 

'^"  In    tho   Secand    Circuit,    ten   copies. 

"'In  the  Fourth  Circuit,  the  word  "forlliwil  b"  is  inserted  in  place  of  the 
words  "on  application."     10'{  Fed.  xv. 

"•  In  the  Sixth  Circuit,  this  Is  rule  20,  and  tlie  lirst  subdivision  thereof 
reads:  "1.  Counsel  for  appellant,  within  twenty-five  days  after  the  filing  of 
the  printed  copies  of  the  record,  shall  file  with  the  clerk  twenty  printed  copies 
of  a  brief."     202  Fed.  xlv. 
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2.  This  brief  shall  60contaiii,  in  order  here  stated:  — 

( 1 )  A  concise  abstract  or  statement  of  the  case,  presenting  succinctly 
the  questions  involved,  in  the  manner  in  which  they  are  raised. 

(2)  61  A  specification  of  the  errors  relied  upon,  which,  in  cases  brought 
up  by  writ  of  error,  shall  set  out  separately  and  particularly  each  error 

copies  of  the  record  so  printed  to  each  party  at  least  sixty  days  before  the  argu- 
ment. ;i.  In  casos  brouglit  to  tliis  court  in  which  tlie  record  has  been  printed 
and  used  upon  the  hearing  in  the  court  below,  and  which  substantially  conform 
to  the  printed  records  in  this  court,  the  plaintiff  in  error  or  apellant  upon  appli- 
cation to  and  by  leave  of  this  court,  may  furnish  to  the  clerk  tweuty-tive 
copies  of  such  record,  used  on  the  hearing  in  the  court  below,  to  be  used  in  the 
preparation  of  the  printed  record  in  this  court ;  and  the  clerk's  fee  for  preparing 
the  record  for  the  printer,  indexing  same,  sup^'rvisiug  the  printing  and  dis- 
tributing the  copies,  shall  be  computed  as  if  said  record  so  furnished  had  been 
printed  under  his  supervision.  4.  The  clerk  shall  be  entitled  to  demand  of 
the  plaintiff  in  error  or  appellant  the  cost  of  printing  the  record  before  ordering 
the  same  to  be  done.  5.  If  the  record  shall  not  have  been  printed  when  the 
case  is  reached  for  argument,  for  failure  of  the  party  to  advance  the  costs  of 
printing,  the  case  may  be  dismissed.  6.  In  case  of  reversal,  affirmance  or  dis- 
missal with  costs,  the  amount  paid  for  printing  the  record  shall  be  taxed 
against  the  party  against  whom  costs  are  given.  7.  In  any  cause  brought  to 
this  court,  in  which  the  record  has  been  printed,  in  which  a  writ  of  certiorari 
shall  be  granted  under  the  provision  of  rule  18  of  this  court  the  return  to  such 
writ  of  certiorari  shall  be  printed  in  the  same  manner  as  the  record  was.  8.  If 
in  any  cause  in  which  tho  recoi'd  or  a  portion  thereof  has  been  printed  it  shall 
be  made  to  appear  to  this  court  that  the  printed  transciipl  does  not  substan- 
tially conform  to  the  requirements  of  the  rules  of  this  court,  it  may  be  rejected 
and  stricken  from  the  files  and  such  order  relative  thereto  may  be  entered  as 
the  court  shall  deem  proper."  188  Fed.  xvi.  In  the  J\inth  Circuit:  "1.  All 
records  shall  be  printed  under  the  supervision  of  the  clerk,  and  upon  the  docket- 
ing of  a  cause,  he  shall  cause  an  estimate  to  be  made  of  the  expense  of  printing 
the  record,  and  his  fee  for  preparing  it  for  the  printer  and  supervising  the 
printing,  and  shall  notify  the  party  docketing  the  case  of  the  amount  of  the 
estimate.  If  the  amount  so  estimated  is  not  promptly  paid  over  to  the  clerk 
and  for  want  oi  such  payment  the  record  shall  not  have  hei-ii  printed  when  a 
case  is  reached  for  argument,  the  case  shall  be  dismissed.  'J.  L'lion  payment 
of  the  amount  estimated  by  the  clerk,  tliirt.v  copi(>s  of  the  record  shall  be  printi'd. 
under  his  supervision,  for  the  use  of  the  court  and  of  counsel.  3.  In  cases  of 
appellate  jurisdiction  the  original  transcript  on  file  shall  be  taken  by  the  clerk 
to  the  printed.  But  the  clerk  shall  cause  copies  to  be  made  for  the  printer  of 
such  original  papers  sent  up  under  Uule  14,  section  4,  as  are  necessary  to  be 
lirinted  ;  and  tho  whole  of  the  record  in  cases  of  original  jui-isdiction."  Sub- 
divisions 4,  5  and  0  are  substantially  the  same  as  subdivisions  5  and  (5  of  the 
rule  of  the  Seventh  Circuit,  supra.  Subdivision  7  reads  as  follows  :  ''The  plain- 
tiff in  error  or  appellant  may,  upon  filing  the  record  in  this  court,  file  with  the 
clerk  a  statement  of  the  errors  on  which  he  intends  to  rely,  and  of  the  parts 
of  the  record  which  he  thinks  necessary,  for  the  consideration  thereof,  and 
forthwith  serve  on  the  adverse  jjarty  n  copy  of  such  statemenl.  The  adverse 
party  within  ten  days  thereafter,  may  designate  in  writing,  filed  with  the  clerk, 
additional  parts  of  the  record  which  ho  thinks  material,  and,  if  he  shall  not  do 
so,  he  shall  be  held  to  have  consented  to  a  hearing  on  the  parts  designated  by 


«•  In  the  JCif/hth  Circuit,  after  the  word  "shall"  and  before  the  word  "contain," 
the  following  woi'ds  are  inserted  :  "be  printed  on  unglazed  pajier,  iind  il  and 
all  fiuot.'itioiis  contained  therein  shall  be  in  substantial  conformity  with  Ilie 
size  and  type  prescribed  by  rule  Ui;  for  (he  piinling  of  reeoids  and  shall". 
188   Fed   xvl. 

"'This  Hubdivlslon   is  ondtleil   In    the    I'mnlh   iiiul   Si.rtli    circiiiln. 
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assertod  aiul  iiitiMulcd  to  tio  iir^ol :  ami,  in  fascs  hioiifi'lit  up  by  appeal, 
tlie  s|>eoifioatioii  sliall  state,  as  particularly  as  may  Ix',  in  what  the  (Ictioo 
is  alli'goil  to  lu'  i-nuiu'ous.  Wla-n  tin-  onor  allc'icil  is  to  tlio  admission  or 
to  tlio  roji<otii>ii  of  ovidt'iico.  tlu>  wpoi'ilicat  ion  shall  (|Uolt>  tho  full  suhstamo 
ot  tl»e  ovidonce  ndiuittcd  or  rejected.  \\  iifii  the  crriu-  allcj^cd  is  to  the 
eharge  of  the  court,  tiie  speeilieation  sluiU  set  out  the  part  referred  to 
totidcm  vrrbix,  wlietlier  it  be  in  instructions  given  or  in  instructions  re- 
fused. When  tlu»  error  alleged  is  to  a  ruling  upon  the  report  of  a  master, 
tiu!  speciliiation  shall  state  the  exception  to  the  report,  and  the  action  of 
the  court  upon  it. 

(3)  A  brief  of  the  argument,  exiiibiting  a  clear  statement  of  tiie  points 
of  law  or  fact  to  be  discussed,  witli  a  reference  to  the  pages  of  the  record 
and  the  authorities  relied  upon  in  support  of  each  |)oint.  When  a  statute 
of  a  State  is  cited,  so  much  tiiereof  as  may  be  deemed  necessary  to  the 
decision  of  the  case  shall  be  printed  at  length. 

3.  62 'rii,>  counsel  for  a  defendant  in  error  or  an  aitpcllee  shall  lib^  with 
the  clerk  twenty  63  printed  copies  of  his  brief  64  at  least  three  65  days  be- 

thp  plaintiff  in  error  or  ;\i)i)t'lhnit.  If  parts  of  tlie  roiord  shall  be  so  tlcsiiriiated 
by  one  or  both  of  the  parties,  or  if  such  parts  be  distinctl.v  dosisnatcd  b.v  slipu- 
liition  of  counsel  for  the  respective  parties,  the  clerk  shall  pi-int  those  parts 
only  :  and  tlie  court  will  consider  nothitis  but  those  parts  of  the  record,  and  the 
errors  so  stated.  If  at  the  ht^aring  it  shall  appear  that  any  material  part  of 
the  record  has  not  been  printed,  the  writ  of  error  or  appeal  may  be  dismissed, 
or  such  other  order  made  as  the  circumstances  may  appear  to  the  coiu-t  to  re- 
quire. If  the  defendant  in  error  or  appellee  shall  have  caused  unnecessary 
parts  of  the  record  to  be  printed,  such  order  as  to  costs  may  be  made  as  the 
court  shall  think  proper.  All  statements  and  stipulations  tiled  hereunder 
s!i:ill  distiactly  and  accurat<<ly  refer  to  the  pages  of  the  original 
certified  record,  as  well  as  the  documents  to  be  printed  or  omitted.  8.  At  the 
time  of  tiling  the  record  and  docketing  the  cause,  counsel  for  the  plaintiff  in 
<>rror  or  appellant  in  patent  cases  may  furnish  the  clerk  with  copies  of  patent 
'ifflce  drawings  and  specifications  to  be  used  as  inserts,  and  the  same,  if  in 
proper  form  and  of  convenient  size,  shall  be  used  in  printing  the  record  withotit 
<  ost  to  the  parties.  0.  The  fee  of  the  clerk  for  preparing  the  record  for  the 
i)rinter.  indc-xing  the  same,  supervising  the  printing,  and  distributing  the  copies, 
for  each   printed   page  of  the  record   and   index,   tvvonty-tive  cents." 

«-  In  the  Fourth  Circuit,  this  subdivision  reads :  ".H.  The  counsel  for  de- 
fendant in  error  or  appellee  shall  file  with  the  clerk  of  this  court,  at  least  five 
days  before  every  term  or  ad.ioiirned  term,  twenty  cojiies  of  a  printed  brief, 
one  of  which  shall  forthwith  be  fuinished  by  the  clerk  to  each  of  the  counsel  of 
record  engaged  upon  the  opposite  side.  His  brief  shall  be  of  a  like  cluiiacter 
with  that  required  of  the  plaintiff  in  error  or  appellant,  except  no  statement  of 
the  case  shall  be  required,  unless  that  presented  by  th(>  plaintiff  in  error  or 
appellant  is  controverted."  193  Fed.  xv.  In  the  Sirtli  Circuit,  this  is  rule  20, 
and  sid)division  .3  thereof  reads  as  follows:  ".'J.  Within  thirty  days  after 
ypi-vice  of  appellant's  brief,  counsel  for  appellee  shall  file  with  tlie  clerk  twenty 
printed  copies  of  his  brief,  which  shall  be  of  like  character  to  that  re(|uired  of 
appellant,  except  that  no  statement  of  the  cas(>  sliall  lie  re(niired."     202   I'^^rt.  xiv. 

**  In  the  f-'econd  Circuit,  ten  copies. 

*•  In  the  Eifjhth  Circuit,  instead  of  the  words  "twenty  printed  copies  of  bis 
brief"  the  following  words  are  Inserted  :  "twenty  copies  of  his  hrief  printed 
on  unglazed  paper  and  in  substantial  conformity  with  the  size  and  type  jire- 
scrlbed  by  rule  26  for  the  printing  of  records."     188  Fed.  xvi,  xvii. 

•^  In  the  Second  and  Eiijlith  Circuits,  ten  days.  In  the  Seventh  Circuit, 
'•within  twenty  days  after  the  filing  of  the  brief  of  the  plaintiff  in  error  or 
appellant." 
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fore  the  case  is  called  for  hearing.  His  brief  shall  be  of  a  like  character 
with  that  required  of  the  plaintiff  in  error  or  appellant,  except  that  no 
specification  of  errors  shall  be  required,  and  no  statement  of  the  case, 
unless  that  presented  bj'  the  plaintiff"  in  error  or  appellant  is  controverted. 

4.  66  When  there  is  no  assignment  of  errors,  as  required  by  section  997 
of  the  Revised  Statutes,  counsel  will  not  be  heard,  except  at  the  request 
of  the  court,  and  errors  not  specified  according  to  this  rule  will  be  disre- 
i^arded;  but  the  court,  at  its  option,  may  notice  a  plain  error  not  assigned 
or  specified. 

5.  67  When,  according  to  this  rule,  a  plaintiff  in  error  or  an  appellant 
is  in  default,  the  case  may  be  dismissed  on  motion;  and.  when  a  defend- 
ant in  error  or  an  appellee  is  in  default,  he  will  not  be  lioard,  except  on 
consent  of  his  adversary,  and  by  recpiest  of  tlie  court. 

6.  68  When  no  counsel  appears  for  one  of  the  parties,  and  no  printed 
brief  or  argument  is  filed,  only  one  counsel  will  be  heard  for  tlie  ad- 
verse party:  but  if  a  printed  brief  or  argument  is  filed,  the  adverse  party 
will  be  entitled  to  be  heard  by  two  counsel. 69 

°«This  subdivision  is  omiltod  in  tlio  Fmirtli  Circuit.  In  tlio  ^.i.rih  Circuit,  this 
subdivision  is  :  "4.  Subsequent  briefs  may  be  tiled  by  either  party ;  by  the 
appellant,  npt  less  than  twenty  days,  and  by  the  appellee,  not  less  than  ten 
days,  before  the  case  is  put  on  call  for  argument.  Later  briefs  will  not  be 
received  by  the  clerk  or  by  the  court,  without  permission  of  the  court  or  one 
of  the  judj;ces  thereof.'"     202  Fed.  xir..  .\v. 

(f!  In  the  Fourth  Circuit,  this  subdivision  is  numbered  4.  19.^  Fed.  xv.  In 
the  Sixth  Circuit,  this  subdivision  is:  "5.  Every  brief  of  more  than  twenty 
pages  shall  contain,  on  its  fi'ont  fly  leaves,  a  subject  index  with  page  references, 
the  su|).iect  index  to  be  supplemented  by  a  list  of  all  cases  referred  to.  alpha- 
betically arranged,  together  with  references  to  the  pages  of  the  brief  where 
fie  cases  are  cited.'"     202  Fed.  xv. 

"8  In  the  Fourth  Circuit,  this  subdivision  is  numbered  5.  193  Fed.  xv.  In 
the  Sixth  Circuit,  this  subdivision  is:  ••(;.  At  or  before  the  time  of  filing  any 
brief,  two  copies  thereof  shall  be  served  upon  each  adverse  counsel  who  has 
appeared  in  this  court,  and  if  there  has  been  no  appearance  here  for  appellee, 
then  upon  his  counsel  in  the  court  below  ;  and  the  clerk  shall  require  proof  or 
.icknowlodgment  of  such  service  to  be  filed  with  the  briefs.""     202   Fed.   xv. 

*»  In  the  Fourth  Circuit,  the  following  subdivision  is  added  :  "G.  Counsel 
for  either  party  ma.y  file  with  the  clerk  of  this  courc  twenty  printed  copies  of 
a  reply  brief,  provided  the  same  are  filed  at  least  three  days  before  the  case 
is  reached  in  its  I'egulax  order  on  the  argument  docket."  19,'?  Fed.  xv.  In  the 
lUxlh  Circuit,  the  following  subdivision  is  added  :  "7.  When  an  appellant  is 
in  default  under  clause  1  of  this  rule,  the  case  may  be  dismissed  on  motion,  or 
further  time  may  be  granted;  when  an  appellee  is  in  default  under  clause  ."5  of 
this  rule,  the  appellant  may , bring  such  default  to  the  attention  of  the  court  by 
motion  for  a  summary  judgment  of  reversal,  and  thereupon  the  court  will 
entertain  such  motion,  or  grant  further  time,  as  may  seem  proper;  at  th(>  bear 
iug,  a  party  who  has  not  tiled  a  brief  as  required  by  this  rule,  will  not  bo  heard 
orally,  unless  the  court  shall  so  request.""  202  I'ed.  xv.  In  the  xrrcnth 
Circuit,  subdivision  2  reads:  "This  brief  shall  contain,  in  the  order  here 
stated,  and  under  the  respective  titles,  'Stateinent  of  Case,"  'I^rrors  Relied 
TTpon,'  and  'P.rief  of  Argument.'  "  To  sulHli\ision  I!  is  added  :  "Hither  iiarfy. 
ai  or  before  the  niguiiieiit  of  the  eause.  may  file  .n  suppleuuiital  brief  sd'ietly 
confined  to  matter  In  reply  to  the  brief  of  the  opposite  party."  In  subdivlsiou 
4  after  "rub-"'  is  Inserted,  "atid  Kule  11,  ante:"  and  after  "luitiee  a  pl.ain 
error,"  the  rule  reads,  "involving  the  merits  of  the  case,  though  not  assigned 
or  Hpecidcd,  and  thougli   the  ipiestlon   lie  not   saved  according  to  the  strict  rules 
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25.  ORAL    Aia.'lMKXTS.TO 

1.  Tlio  jilaintilV  in  oriur  ur  apin  llaiit  in  lliis  court  sliall  be  entitled  to 
open  iiiul  I'oni'liitle  tlio  arumnrnt  of  tlio  case;  but  wlicn  tluTc  arc  cros.s- 
appeals.  tliov  shall  l>c  arj^ucd  tojit'llicr  as  one  case,  and  tlic  plaintilV  in  tlic 
court  liclow  sliall  l>c  entitled  to  open  and  concludi'  aryuiucnt.'l 

2.  Only  two  counsel  will  be  heard  foi-  each  party  on  the  arf;unicnt  of  a 
case. 

;?.  Two  hours  on  each  side  will  be  allnwed  for  tlie  arj^iinient,  and  no 
more,  without  special  leave  of  tlie  court,  granted  before  the  argument 
l>e<rins.  The  time  thus  allowed  may  be  apportioned  between  tiie  counsel 
on  the  same  side  at  their  discretion:  provided  ,alvvays,  that  a  fair  open- 
ing of  the  case  shall  be  made  by  the  party  having  the  opening  and  clos- 
ing argumcnts.72 

20.  FORM    OF    PRINTED    RECORDS,    ARGUMENTS,    AND    BRIEFS.73 

All  records,  arguments,  and  briefs,  printed  for  the  use  of  the  court, 
must  be  in  sucli  form  and  size  that  they  can  be  conveniently  bound  to- 
gether, so  as  to  make  an  ordinary  octavo  volume. 

of  pr.nctice.  if  it  bo  apparent  of  record  that  the  point  w-as  contested  and  not 
waived   in   the   court   below." 

""  In  the  Sixth  Circuit,  this  rule  is  numbered  23  and  reads  :  "1.  Cases  will 
not  be  taken  upon  briefs,  without  oi-al  argument,  except  by  permission  of  llic 
court  on  special  application  made  before  the  case  is  reached.  2.  The  appellant 
shall  be  entitled  to  open  and  to  conclude.  Cross  appeals  or  cross  writs  of  error 
shall  be  arguerf  together  as  one  case,  and  the  plaintiff  below  shall  be  considered 
as  appellant  under  this  rule.  S.  Two  counsel,  and  no  more  (unless  by  specijil 
permission),  may  be  heard  for  each  party;  but  where  no  brief  is  filed  and  no 
counsel  is  heard  for  one  party,  only  one  counsel  will  be  heard  for  the  adverse 
party.  4.  One  hour  and  one-half  on  each  side  will  be  allowed  for  argument, 
and  no  more,  unless  by  leave  of  the  court  granted  before  the  argument  begins. 
The  time  thus  allowed  may  be  apportioned  between  the  counsel  on  the  same 
side  at  their  discretion,  provided  thai  a  fair  opening  of  the  case  is  made  by  the 
appellant."     202   Fed.   xvi,  xvii. 

"•'  In  the  Fourth  Circuit,  the  following  is  added  to  tliis  subdivision  :  "Where 
there  are  cross  writs  of  error  the  court  may  direct  that  they  be  argued  togetliei-. 
In  such  event  the  plaintiff  in  the  court  below  shall  be  entitled  to  open  and 
conclude   the  argument."      103   Fed.   xvi. 

"In  the  Second  Circuit  subdivision  :!  reads:  "?,.  Upon  writs  of  error,  appe.-ils 
in  customs  cases,  appeals  in  admiralty,  ai>peals  from  orders  granting  a  prelimi- 
nary injunction  and  appeals  and  petitions  for  review  in  bankruptcy,  one  hour 
on  each  side,  and  in  other  cases  two  lunirs  will  be  allowed  for  the  argument. 
But  in  all  cases  where  there  are  no  diflicult  questions  of  law  and  the  amount 
involved  does  not  exceed  $500,  one-half  hour  on  each  side  will  be  allowed.  No 
more  time  than  above  specified  will  be  allowed  without  special  leave  of  the 
court  granted  before  the  argument  begins.  The  time  thus  allowed  may  be 
apportioned  between  the  counsel  on  the  same  side  at  their  discretion,  provided 
always  that  a  fair  opening  of  the  case  shall  be  made  by  the  party  having  the 
opening  and  closing  argimients."  In  the  Seventh  Circuit  these  words  are  added 
to  this  rule:  "4.  Ueading  at  length  from  briefs  or  reported  cases  shall  not 
lie  Indulged."  In  the  \inth  Circuit,  one  hour  is  allowed  on  each  side  for  argu- 
ment. 

^  In  the  Second  Circuit  this  rule  reads:  "All  arguments  and  briefs  priniefi 
for  the  U.SC  of  the  court  must  be  printed  upon  a  page  eleven  Inches  long  ny 
sever    inches   wide   and   must   have  a   margin   of  at   least   two  .Inches   in    width." 
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27.  COPIES  OF  RECORDS  AND  BRIEFS.74 

The  clerk  shall  75carefully  preserve  in  his  office  one  copy  of  the  printed 

98  Fed.  iii.  In  the  Fourih  Circuit:  "All  transcripts  of  rpcord,  addenda  thereto, 
argnments.  and  briofs  printed  for  the  nse  of  this  court  shall  be  in  small  pica 
type.  24  pica  'ems'  to  a  line,  on  unglazed  paper,  with  an  index,  and  a  suitable 
cover,  containing  the  title  of  the  court,  the  cause,  and  the  court  from  which 
the  case  is  brought  into  this  court,  and  the  number  of  the  case.  Size  of  pages 
to  be  9%x6V4  inches,  except  that  in  patent  cases  the  size  of  the  pages  shall  be 
10^4x7%  inches;  that  Is  to  say.  large  enough  to  bind  in  copies  of  Patent  Office 
drawings  and  specifications  without  folding.  So  much  of  the  record  as  was 
printed  in  the  court  below  may  be  used  in  this  court  if  it  conforms  to  this 
rule."  In  the  Fifth  Circuit,  the  word  "record"  In  the  first  line  Is  omitted. 
In  the  Sixth  Circuit,  this  Is  rule  21,  and  reads  as  follows.  "1.  Records  printed 
by  the  clerk  sliall  be  of  uniform  size,  printed  in  small  pica  type,  twenty-four 
pica  type,  24  pica  ems  to  a  line.  48  lines  to  a  page,  solid,  with  index,  and  suitable 
cover  containing  the  title  of  the  court  and  cause,  the  court  from  which  the 
case  is  brought  to  this  court,  and  the  number  of  the  case ;  size  of  pages  to  be 
9%  by  6%  inches,  except  that  in  patent  cases  the  size  of  the  pages  will  be 
10%  by  7%  inches;  that  is  to  say.  large  enough  to  bind  in  copies  of  Patent 
Office  drawings  and  specifications  witliout  folding.  The  type  shall  be  of  a  clear, 
strong  face,  substantially  equivalent  to  that  in  whieli  this  rule  is  printed, 
and  the  paper  shall  be  wholly  unglazed.  Each  page  shall  carry,  as  a  running 
head,  in  addition  to  the  48  lines,  the  name  of  the  paper  or  of  the  witness  testi- 
fying, as  found  on  that  page.  Each  pleading,  order,  exhibit  or  other  paper 
shall  be  separated  from  the  preceding  matter  by  a  two-inch  space,  and  shall 
be  headed  by  its  title,  in  black-face  capitals,  and  its  filing  date  (e.  g., 
•ANSWER — Filed  February  15.  1913').  The  full  title  of  the  court  and  cause 
below  shall  be  given  on  the  title  page;  elsewhere,  both  shall  be  omitted.  2. 
Printed  arguments  and  briefs  of  attorneys  shall  conform,  as  far  as  practicable, 
to  the  size  and  style  of  the  printed  record,  but  shall  contain  about  36  lines  to 
the  page,  and  be  leaded  with  at  least  two-point  leads."  202  Fed.  xv.  In 
the  Seventh  Circuit  this  rule  was  repealed  by  the  adoption  of  4{ule  35,  and 
Rule  28  was  amended  by  changing  it  from  28  to  20  (see  Rule  28  infra).  In  the 
Eiijhth  Circuit  this  rule  reads:  "1.  All  transcripts  of  record,  arguments  and 
briefs  for  the  use  of  this  court,  except  in  jjatent  causes  as  hereinafter  provided, 
shall  be  printed  on  uns^lazed  paper  not  less  than  i.>'/i  inclies  in  width  by  {)'/i  inches 
in  lengtl),  including  a  sufficient  margin  so  that  they  can  be  conveniently  trimmed 
and  bound  in  volumes.  The  paper  should  ecjual  a  weight  of  80  pounds  per  ream 
on  basis  of  size  of  sheet  25  by  38  inches.  2.  All  records  and  briefs  in  patent 
causes  may  be  printed  on  unglazed  paper,  of  the  weight  as  provided  in  section 
one  of  this  rule,  of  such  size  that  copies  of  letters  patent  may  be  in.sertcd 
therein  without  folding,  but  the  size  of  such  records  and  briefs  in  patent  causes 
shall  not  be  less  than  7 '/a  inches  wide  and  914  inches  long  so  that  the  records 
and  briefs  can  be  conveniently  trimmed  and  bound  in  volumes.  3.  All  records, 
briefs,  supplemental  transcripts  and  returns  to  writs  of  certiorari  shall  l)e  printed 
In  clear  eleven  point  or  small  pica  type  (never  smaller  than  ten  point),  of  20 
pica  or  2S  small   pica  ems  to  a  line  and  52  lines,   ineulding  running  head,   solid. 


^*  In  the  Fourth  Circuit:  "The  clerk  shall  cause  to  bo  bound  two  copies  of 
the  printed  record  In  every  case,  and  of  all  printed  motions,  briefs  and  argu- 
ments filed  (herein;  one  copy  to  be  carefully  preserved  in  his  office,  and  one 
copy  for  the  use  of  the  court  library.  The  cost  of  the  same  tQ  be  paid  for  by 
(he  clerk  out  of  the  revenues  of  his  office."  193  Fed.  xvl.  In  (he  Si.rlh  Circuit, 
this  rule  Is  oiuitcd.  In  the  scrailh  Circuit  this  rule  was  repealed  by  Rule  35, 
and   the   nunibr-r   of   IJiile   29    was   changed   to   27.      (See   Rule   29.) 

"In    (he    Fit/hlh    Circuit,    at(er    the    words    "The    clerk    shall"    and    lioforc    (he 
words    "carefully    preserve",    (he    following    words    are    Inseried :     "cause    to    be 
boiinfl    In    volumes    In    n    substantial    manner   and    sliiill".      ISS    I'>d.    xI.k 
Frii.    I'rac.    Vol.    III.— 185. 


'JtUO  AIMM.MUX. 

rivoid  in  ovoiy  oasJo  Milniiittcil  to  tlic  rtniit  foi  its  ritiisiilcration,  ami 
o(  all   inintfil   iiiotiniis.   iiricfs.  ami   ar-niiu'iits   lilcii   tliiiciii. 

•JS.  OIMMONS   ()!■■   ■iiii'.   ^  OlU'l'. 

I.    All    opinions    delivoiod    by    tiic   court   shall,    ininuiliatcly   upon    tlio   do- 
livery  tluMoof,  bo  baiuicil  to  tlie  clerk  to  be  recorded'e 

por  printoil  page,  containing  siilistantinlly  1.400  small  pica  ems.  Whorr  tes- 
timony or  depositions  by  iiuestion  ar.d  answer  are  printed  the  answer  shall 
follow  on  same  line  as  the  qnestion  whenever  the  same  ean  ho  done.  4.  All 
indexes  to  records  and  tabular  exhibits,  which  from  their  nature  require  smaller 
type,  may  be  printed  in  eisht  point  or  brevier  type.  5.  All  covers  for  records 
shall  l>e  printed  in  a  neat  and  workmanlike  manner  on  substantial  paper  equal 
to  a  weight  of  0(!  ponnds  per  ream  on  the  basis  of  a  sheet  "25  by  40  inches,  and 
small  contain  in  conspicuous  typo  th(>  followins  matter,  viz.:  Firxt:  Tran- 
script of  record.  Scfoxd:  United  States  Circuit  Court  of  Ai)peals,  lOlght  Cir- 
cuit. Thiiit:  The  abbreviation  for  number  -No.'  followed  l)y  a  hlank  line  3  of  an 
inch  in  length.     Fourth:  The  title  of  the  cause  as  will  be  docketed  in  this  court, 

viz.:     . ,    Appellant    (or    IMaintilT    in    Krror)    as    the    case    may    be,    vs. 

,   Appellee    (or  Defendant    in    Krror).      Fifth:     The   words   'In    Error   to' 

tor  'Appeal  froiu')  as  tlu^  nature  of  the  case  may  roquiie.  followed  by  the 
correct  title  of  the  trial  court.  0.  Unless  otherwise  expressly  directed  by 
counsel,  the  full  titles  of  the  court  and  cause  once  correctly  shown  in  the 
printed  transcript  shall  not  be  repeated  when  luichangod.  There  shall  be 
placed  at  the  head  of  each  subsequent  pleading,  etc.,  a  brief  designation  of  its 
character.  Unless  otherwise  expressly  directed  by  counsel,  the  indorsements 
on    pleadings,   etc.,   shall    not   bo   printed   in    full  ;    it    shall    be   sutficient   to   print  : 

'Filed    in    the  Court   on ,'    giving   the    correct   date    and   name   of 

the  court.  The  date  of  all  orders  and  decrees  and  the  name  of  the  .judge  or 
judges  making  them  sliall  always  appear.  In  printed  transcripts  the  pleadings, 
orders,  testimony  of  witnesses,  etc.,  shall  be  separated  by  a  face  rule  three 
inches  long.  The  clerk  shall  indicate  to  Ihe  printer  the  appropriate  places 
therefor,  wffen  inserts  are  folded  several  times  to  conform  to  the  size  of  the 
printed  record,  stubs  should  be  inserted  at  the  binding  side  of  the  record  to 
equalize  the  space  occupied  by  the  folds.  Unmounted  photographs  should  be 
used  when  copies  of  such  are  required  in  printed  records.  As  this  rule  Is 
intended  primarily  for  the  guidance  of  the  printer  his  attention  should  be 
directed  thereto  before  the  record  or  brief  is  printed.  A  sample  copy  of  a 
printed  record  will  be  furnished  by  the  clerk  of  this  court  on  application  there- 
for. Records  and  briefs  not  printed  in  substantial  conformity  with  the  provis- 
ions of  this  rule  will  not  be  accepted  or  filed."  188  Fed.  xvii,  xviii,  xix.  In 
the  XintJi  Circuit:  "1.  All  records  printed  for  the  use  of  the  court  must  be 
printed  on  unruled  white  writing  paper,  nine  and  one-quarter  inches  long  and 
six  and  one-quarter  inches  wide.  The  printed  page  exclusive  of  any  marginal 
note,  reference  or  running  head,  must  be  seven  inches  long  and  four  inches  wide, 
excepting  in  patent  cases  where  counsel  furnish  to  the  clerk  at  the  time  of 
docketing  the  cause  patent  ofTice  drawings  and  specifications  for  insertion.  In 
such  cases  the  margin  of  the  record  may  be  sufficiently  enlarged  to  accommo- 
date such  drawings  and  specifications.  The  record  must  be  properly  indexed. 
lica  double-leadi'd  is  the  only  mode  of  composition  allowed.  2.  All  arguments, 
hriefs,  and  pttitions  for  rehearing,  printed  for  the  use  of  the  court,  must  be 
printed  on  unruled  white  writing  paper,  nine  and  one-quarter  inches  long  and 
six  and  one-quarter  inches  wide.  The  printed  page,  exclusive  of  any  luarginal 
note,  reference,  or  runni'.ig  head,  must  be  seven  inches  long  and  four  inches 
wide.      I'ica   double-leaded   is  the  only   mode  of  composition   allowed." 

'*  In  the  Third  Circuil.  subdivisiou  1  reads:  "1  All  written  opinions  de- 
livered by  the  court  shall  be  delivered  to  the  clerk  and  recorded."  In  the  Fourth 
Circuit    ihi.s    first    subdivision    reads:      "1.      All    opinions    delivncd    by    the    court 
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2.  The  original  opinions  of  the  court  shall  be  filed  with  the  clerk  of  this 
court  for  preservation."'''' 

3.  Opinions  printed  under  tlie  supervision  of  the  judge  delivering  the 
same  need  not  be  copied  by  the  clerk  into  a  book  of  records;  but,  at  the 
end  of  each  term,  the  clerk  shall  cause  such  printed  opinions  to  be  bouiul 
in  a  substantial  manner  into  one  or  more  volumes,  and  wlien  so  bound  they 
shall  be  deemed  to  have  been  recorded,  within  the  meaning  of  this  rule.78 

29.  REHEARINGS.79 

A  petition  for  rehearing  after  judgment  can  be  presented  only  at  the 
term  at  which  judgment  is  entered,  unless  by  special  leave  granted  during 
the  term,  and  must  be  printed,  and  briefly  and  distinctly  state  its  grounds, 
and  be  supported  by  certificate  of  counsel:  and  will  not  be  granted,  or  per- 
mitted to  be  argued,  unless  a  judge  who  concurred  in  the  judgment  desires 
it.  and  a  majority  of  the  court  so  determines. 

shall  be  printed  under  the  supervisloa  of  the  judge  deliveiing  the  same,  or  ot 
one  of  the  Circuit  .ludges,  the  cost  of  such  priming  to  be  paid  by  the  clerk  out 
of  the  revenues  of  his  office  and  charged  to  the  litigants  in  the  respective  cases, 
to  be  taxed  and  allowed  as  other  costs."  In  the  ^Uth  Circir't,  subdivision  1  is 
contained  in  rule  25.     202   Fed.  xvil. 

~  Subdivision   2   omitted  in   Third  and  Sixth   Circuits. 

7s  In  the  Fourth  Circuit  the  subdivision  o  roads:  "The  clerk  of  this  court 
shall  from  time  to  time  cause  two  sets  of  the  printed  opinions  of  this  court  to 
be  bound  in  a  substantial  manner  into  volumes,  one  set  be  kept  in  the  clerk's 
office  and  one  set  to  be  kept  in  the  court  library."  In  the  Sixth  Circuit,  this 
subdivision  occurs  in  rule  25,  as  subdivision  2,  and  is  as  follows :  "2.  The 
clerk  shall  cause  to  be  printed  any  manuscript  opinion  filed  with  him.  An 
opinion  printed  under  the  su|)ervision  of  the  clerk  or  of  a  judge  need  not  be 
copied  into  a  book  of  records;  bvit  at  the  end  of  each  term,  the  clerk  shall  cause 
such  printed  opinions  to  be  bound  in  a  substantial  manner  into  one  or  more 
volumes,  and  when  so  bound,  they  shall  be  deemed  to  have  been  recorded  within 
the  meaning  of  this  rule."  202  Fed.  xvii.  In  the  Seventh  Circuit  this  rule 
is  number  26.  In  the  Mnth  Circuit  this  entire  rule  reads :  "The  original 
opinions  of  the  court  shall  he  tiled  with  th.-  clerk  of  this  court  for  preservation. 
and  when  so  filed  the  same  shall  be  deemed  to  have  been  recorded  within  the 
meaning  of  this  rule.  In  the  Eiijhth  Circuit,  subdivision  3  is  changed  as  fol- 
lows: After  the  word  "printed",  in  the  first  line,  the  words  "or  prepared"  are 
Inserted  :  and  after  the  word  "printed",  in  the  third  line,  the  words  "or  origi- 
nal"  are   inserted.      188   Fed.   xix. 

""In  the  rirnt  Circuit  this  rule  reads:  "A  petition  for  a  rehearing  after 
Judgment  may  be  filed  at  the  term  at  which  the  judgment  is  entered,  and  within 
one  calendar  month  after  such  entry,  and  not  later,  unless  by  leave  granted 
during  the  iiiin.  It  must  be  in  print,  in  the  form  and  style  required  by  Rule 
26,  and  it  musi  briefly  and  distinctly  state  its  grounds,  and  be  supported  by  a 
cerlilicate  of  counsel.  It  will  not  be  granted,  or  ijermitted  to  be  argued,  unless 
a  judge  who  concurred  in  the  judgment  desires  it  and  a  majority  of  the  court 
^o  determines.  Provided,  whenever  a  judgment  is  entered  within  less  than  a 
month  before  (he  term  adjourns,  the  petition  may  be  filed  within  a  month  after 
the  entry  of  judgment,  and  with  the  same  effect  after  the  term  as  though  filed 
before  the  adJDurnmenI .  '  In  Ilie  Fourth  Circuit,  this  rule  reads  as  follows: 
"A  petition  for  I'ehearing  can  be  presented  only  williin  thirty  days  after  judg- 
ment Is  entered,  unless  by  siiecijil  leave  granted  duiing  the  term  the  judgment 
was  enli  red  :  and  must  be  printed,  and  brielly  and  distinctly  state  Its  grounds, 
and  be  supported  by  n  certificate  of  coimsel ;  and  will  not  be  granted,  or  per- 
mitted  to   he   argued,    unless   a   Judge  who   concurred    in    the  Judgment    desires   It, 

\ 
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30.   1\  IKUEST.SO 

1.  Ill  cases  wlioro  a  writ  of  oiror  is  prosocutoil  in  tliis  court,  and  the 
Jiulfjinont  of  tlio  inferior  court  is  allii  iiinl.  I  he  interest  shall  be  calcn- 
lateil  anil  levied,  from  the  date  of  tlu'  jud^MU'nt  below  tintil  the  same  is 
]>aid,  at  the  same  rate  tliat  similar  judgments  bear  interest  in  tlic  courts 
of  the  State  or  Territory  81  where  such  judijment  was  ren<lcrcd.82 

•2.  In  all  cases  where  a  writ  of  error  siiall  delay  the  proceedings  on 
the  judgment  of  the  inferior  court,  and  sliall  api)ear  to  have  been  sued 
out  merely  for  delay,  diimagcs  at  a  rate  not  exceeding  ten  per  cent.,  in  ad- 
dition to  interest,  sliall  be  awarded  upini  tlie  amount  of  the  judgment. 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  payment  of  money 
in  eases  in  equity,  unless  otherwise  ordered  by  this  court. 

nnil  n  mnjorify  of  the  court  so  determine.  But  such  petition  shall  not  opornte 
to  stay  the  niand.ite  or  otlicr  process  provided  for  in  rule  32,  except  by  special 
order  of  the  court."  ^9^^  Kcd.  xvii.  In  the  /'ifth  Circuit  insert  after  "entered," 
"and  within  twenty  days  after  such  entry,"  and  after  "grounds,"  insert  "with- 
out aririniient."  In  the  t^ixth  Ciiriiit,  this  is  rule  28  and  reads  as  follows: 
"A  petition  for  rehearing  after  judgment  can  be  presented  only  within  thirty 
days  (at  the  same  or  succeeding  term)  after  the  day  when  the  printed  opinion 
of  the  court  is  filed,  and  can  be  obtained  by  counsel  for  the  parties  (which  date 
the  cleric  will  note  upon  the  docket),  unless  by  special  leave  granted  during 
such  thirty  days  by  the  (onrt  or  a  judsc  thereof,  and  must  be  printed,  and 
brietiy  and  distinctly  state  its  grounds,  aiul  be  supported  by  certificate  of  coun- 
sel, and  will  not  be  granted,  or  permitted  to  be  argued,  unless  a  judge  who 
concurred  in  the  judgment  desires  it  and  a  majority  of  (be  court  so  determines." 
202  Fed.  xix.  In  the  Serenth  Circuit  this  rtile  is  numbered  27,  and  reads 
as  follows :  "A  petition  for  rehearing  must  be  filed  within  thirty  days  after 
entry  of  judgment  or  decree,  or  after  filing  of  the  opinion,  shall  be  in  print, 
and  be  served  forthwith  by  copy  upon  the  opposing  party,  who,  within  twenty 
days  from  such  service,  may  tile  a  printed  answer,  and  the  petition  shall  be 
determined  without  oral  arguments,  unless  otherwise  ordered.  If  a  petition  be 
not  filed  within  the  time  allowed,  and  upon  the  overruling  of  a  petition,  the 
clerk  shall,  without  special  order,  issue  the  mandate  of  the  court  to  the  court. 
below.  Twenty  copies  of  such  petition  or  answer  shall  be  filed  with  the  clerk 
of  this  court."  In  the  Eighth  Circuit  the  following  takes  the  place  of  the  first 
part  of  this  rule  up  to  the  words  "briefly  and  distinctly"  :  "1.  A  petition  for 
rehearing  may  be  presented  and  filed  within  sixty  days  after  the  date  of  the 
judgment  or  decree,  and  jvn-isdiction  to  hear  and  decide  the  questions  presented' 
thereby  is  reserved,  notwithstanding  the  lapse  of  the  term  within  the  sixty  days. 
2.  Such  petition  for  rehearing  must  be  printed  and  twenty  copies  thereof  filed 
with   the  clerk   and   must."      188    Fed.   xix,   xx. 

™  In  the  Sixth  Circuit,  this  is  rule  26  and  reads  as  follows:  "].  Where  a 
judgment  or  decree  of  the  District  Court  at  law,  in  equity,  bankruptcy  or  ad- 
miralty, requiring  the  payment  of  money,  is  aftirmed  by  this  court,  intei-est 
thereon  from  its  date  and  until  payment  shall  be  calculated  and  levied  at  the 
same  rate  borne  by  similar  judgments  or  decrees  in  the  courts  of  tl>e  state 
where  such  District  Court  sits.  2.  Where,  in  any  such  case,  the  review  in  this 
court  has  delayed  proceedings  to  collect  the  award  in  the  District  Court,  and 
shall  appear  to  this  court  to  have  been  had  or  prosecuted  merely  for  delay, 
damages  at  a  rate  not  exceeding  ten  per  cent,  of  the  award,  and  in  addition  to 
interest,  may  be  imposed  by  this  court."     202  P'ed.  xvii. 

»'  In  the  First,  Third.  Fourth,  ^ixfh  and  Hcrrnth  Circuits,  the  words  "or 
territory"   are  omitted. 

""-■  In  the  Serenth  Circuit  this  rule  Is  numbered  28  and  the  first  clause  of  sub- 
division 1  reads  as  follows  :  "1.  When  a  judgment  for  the  payment  of  money 
is  affirmed  by  this  court." 
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4.  In  cases  in  admiralty,  damages  and  interest  may  be  allowed,  if  special- 
ly directed  by  the  court. 

31.  COSTS.83 

1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this  court,  ex- 
cept where  the  dismissal  shall  be  for  want  of  jurisdiction,84  costs  shall  be 
allowed  to  the  defendant  in  error  or  appellee,  unless  otherwise  agreed  by 
the  parties. 

2.  In  all  cases  of  atnrmance  of  any  judgment  or  decree  in  this  court, 
costs  shall  be  allowed  to  the  defendant  in  error  or  appellee,  unless  other- 
wise ordered  by  the  court.85 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this  court,  costs 
shall  be  allowed  to  the  plaintiff  in  error  or  appellant,  unless  otherwise 
ordered  by  the  court.  The  cost  of  the  transcript  of  the  record  from  the 
court  below  shall  be  ta.xable  in  that  court  as  costs  in  the  case.86 

*'  In  the  Fourth  Circuit,  see  subdivision  7  of  this  rule  for  table  of  fees  and 
costs.  1015  Fed.  xviii.  In  the  Sixth  Circuit,  this  is  rule  27  and 
reads  as  follows :  "1.  Where  any  case  shall  be  dismissed  out  of 
this  court  for  lack  of  jurisdiction  herein,  only  such  costs  as  are 
incidental  to  hearing  and  determining  the  question  of  jurisdiction  will  be 
awarded:  in  all  other  cases  (except  when  provided  by  statute  or  general  rule), 
upon  the  final  disposition  of  a  procpeding  in  this  court,  costs  will  be  awarded 
to  the  party  hero  prevailing,  unless  the  court,  by  special  direction,  denies,  other- 
wise awards  or  apportions  the  costs.  2.  In  cusos  to  whicli  the  United  States 
is  a  party,  no  costs  in  this  court  will  be  awarded,  o.  In  denying  or  appor- 
tioning costs  under  clause  1,  the  court  will  enforce,  as  far  as  possible,  the  duty 
of  each  party  to  confine  within  the  limits  prescribed  by  rules  ]0  and  15  the  bill 
of  exceptions,  statement  of  evidence  and  transcript.  4.  The  cost  of  stenog- 
raphers' transcripts  of  testimony  used  in  settling  a  bill  of  exceptions  or  a  st.ate- 
ment  of  evidence,  will  not  be  taxed  in  this  court,  but  shall  be  awarded  and 
taxed  by  the  court  below  after  mandate,  as  this  court  may  direct,  or,  lacking 
such  direction,  as  to  that  court  shall  seem  proper.  5.  When  costs  are  allowed, 
it  shall  be  the  duty  of  the  clerk  to  insert  the  amount  thereof  in  the  body  of 
the  mandate  or  other  process  sent  to  the  court  below,  and  annex  to  the  same  a 
bill  of  items  faxed  In  detail.  6.  The  proper  fees  of  the  clerk  therefor  shall 
be  paid  before  any  transcript  of  the  record  in  any  case  shall  be  transmitted 
to  the  Supreme  Court."'  202  Fed.  xix.  See  in  connection  wdith  this  rule  the 
table  of  Costs  established  by  the  Supreme  Court  for  the  Circuit  Court  of  Appeals 
I-VI)ruary  28.   l.S!:8.     202   Fed.  xix. 

8*  In  the  EUihth  Cinuit.  the  clause,  "except  where  the  dismissal  sli;ill  be  for 
want  of  jurisdiction."  is  omitted.  In  the  Serenth  Circuit  this  first  clause  reads: 
"1.  When  any  suit  shall  be  dismissed  in  this  court.  PX<opt  for  want  of  juris- 
diction." 

».This  subdivision  in  the  Serottli  Circuit  begins.  "In  every  case  of  a  judgment 
or  di'crii'   adirmed."  and   rule   is  numbered   29. 

»  In  the  Fourth  Circuit,  instead  of  the  last  sentence  of  this  subdivision,  the 
following  Is  Inserted  :  "The  cost  of  the  tran.srript  of  the  record  and  proofs 
from  the  court  below,  and  the  expense  of  printing  the  same,  when  printed  below, 
shall  br-  taxable  In  that  court  as  costs  In  (he  case.  The  expense  of  printing, 
however,  shall  be  (axed  at  actual  cost  (to  be  shown  by  the  iiffldavit  of  (he 
printon.  but  in  no  event  (o  exo'od  (w<'n(y  cen(s  per  folio  of  one  hundred  words." 
1'X',  Fi'd.  xvll.  In  the  Hrrctilh  Cirruit  (his  subdivision  begins:  "In  every  case 
of  reversal  of,"  e(c.,  and  the  rule  is  numbered  21).  In  the  Hifihih  Circuit,  in- 
stead of  tlie  second  sentence  In  subdivision  :;  of  this  rule  the  following  Is  In- 
serted:     "Where  the  record   has  been   printed   In   this  court   under  the  i)rovlsIons 


eh 
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-J  \,.ith.M-  ..f  tlu'  fon-(.in-  sodioMs  sluill  i.pply  to  oas<'s  wl.oro  the 
rnitoil  States  aro  a  party,  but  in  sud.  rasos  ,„.  costs  shall  hr  aliowo.l 
in  this  court  for  or  ayainst  the  ruitnl  Statis.87 

.-,.  WluM.  costs  arc  alUnvcl  in  this  rourt.  it  shall  ho  the  .luty  ol  the 
elcrk  to  insert  the  amount  thereof  in  the  body  of  the  mandate,  or  other 
proper  process,  sent  to  the  court  heloxv,  an.l  annex  to  the  same  the  bill 
i)f  items  taxed  in  dttail.SS 

(i  In  all  cases  certilied  to  the  Supreme  Court  or  removed  thereto  by 
certiorari  or  otherwise,  the  fees  of  the  clerk  of  this  court  shall  be  paid 
before  a  transcript  of  the  record  sliall  be  transmitted  to  the  Supreme 
t  ourt.89 

3-2.  MANDATE.90 

In  all  cases  finally  determined  in  this  court,  a  mandate,  or  other  proper 
process  in  the  nature  of  a  procedendo,  shall  be  issued,  on  the  ordi^r  of  this 
court,  to  the  court  below,  for  the  purpose  of  informing  such  court  of  tli- 
proceedings  in  this  cmirt.  so  that  further  proceedings  may  be  had  in  sr 
court  as  to  law  and   justii'c  may  appertain. 

of  sections  one  and  two  of  rule  2;i,  the  cost  of  printing  thirty  copies  of  the 
transcript  of  record  from  the  court  below  shall  be  taxed  as  costs  m  the  case, 
unless  otherwise  ordered  by  this  court,  but  no  allowance  shall  be  made  for  the 
amount  paid  to  the  clerk  of  the  court  below  for  the  written  or  typewritten 
transcript  of  the  record.  Where  the  record  has  been  printed  in  he  court  below 
and  a  copy  of  such  printed  record  ecrtirted  to  this  court  the  cost  of  printing 
iwenty-tive  copies  of  such  record  or  portion  thereof  shall  be  taxable  as  costs 
in    the   case   in   the   court   below,    unless   otherwise   ordered   by    this   court.'       188 

I-ed.   XX.  .  .  , 

8- In  the  Seventh  Circuit,  this  rule  is  numbered  29  and  this  subdivision  reads: 
"4.      No  costs  shall   be  allowed   in   this  court   for  or  against  the  United   States.'' 

ssin    the   Fointli    Circuit,   the   words   "in   detail"    are   omitted.      103   Fed.    xvili. 

69  In  the  EinhtJi  Circuit,  the  following  is  added  to  subdivision  0  of  this  rule  : 
••except  that  no  fee  shall  he  charged  or  collected  for  any  printed  record  or 
portion  thereof,  required  by  law  to  be  used  by  the  clerk  in  the  preparation  of 
such  transcript  of  the  record."  188  Fed  xxi.  In  the  Ninth  Circuit  this  is 
added  to  the  rule  :  "7.  Upon  the  clerk's  producing  satisfactory  evidence,  by 
affidavit  or  the  acknowledgment  of  the  parties  of  their  sureties,  of  having  served 
a  copy  of  any  bill  of  fees  due  by  them,  respectively,  in  this  court,  on  such 
parties  or  their  sureties,  an  attachment  shall  issue  against  such  parties  or 
sureties  respectively  to  compel  payment  of  said  fees." 

«>  In  the  First  Circuit  this  rule  roads  :  "In  every  case  finally  determined,  a 
mandate,  or  other  proper  process  in  the  nature  of  a  procedendo,  shall  be  issued 
to  the  court  below,  for  the  purpose  of  informing  that  court  of  the  proceedings  in 
this  court,  so  that  further  proceedings  may  be  had  in  the  court  below  as  to 
law  and  justice  may  appertain.  Such  mandate,  or  other  process,  may  issue  at 
any  time  on  the  order  of  the  court ;  but,  unless  otherwise  ordered,  it  shall  issue 
as  of  course  after  two  calendar  months  from  the  entry  of  .iudgmeut,  unless  a 
petition  for  a  rehearing  has  been  tiled  and  remains  undisposed  of."  In  the 
Fourth  Circuit  as  follows:  "In  all  cas.'S  finally  dct(Minined  in  this  court,  a 
mandate  or  other  proper  process,  in  the  nature  of  a  procedendo,  shall  be  issued 
to  the  court  below,  for  the  purpose  of  informing  such  court  of  the  proceedings 
In  this  court,  so  that  further  proceedings  may  be  had  in  such  court  as  to  law 
and  justice  mav  appertain.  Such  mandate,  or  other  process,  may  i.ssue  at  any 
time  on  the  order  of  the  court:  but,  unless  ot!i(-rwise  ordered,  it  shall  issue 
as  o?  course  after  the  expiration   of  llurty   days   from   the   dale  ot   llie  judgment 
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33.  CUSTODY  OF  PRISOXEKS  ON  HABEAS  L0RPUS.91 

1.  Pending  an  apjjeal  from  tlie  final  decision  of  any  court  or  judge 
declining  to  grant  the  writ  of  habeas  corjyiis,  the  custody  of  the  prisoner 
shall  not  be  disturbed. 

2.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  dis- 
charging the  writ  after  it  has  been  issued,  tlie  prisoner  shall  be  re- 
manded to  tlie  custody  from  which  he  was  taken  by  the  writ,  or  shall, 
for  good  cause  shown,  be  detained  in  custody  of  the  court  or  judge,  or  be 
enlarged  upon  recognizance,  as  hereinafter  provided. 

3.  Pending  an  appeal  from  tlic  final  decision  of  any  court  or  judge 
discliarging  tlie  prisoner,  he  shall  be  enlarged  upon  recognizance,  witli 
surety,  for  appearance  to  answer  the  judgment  of  the  appellate  court, 
except  where,  for  special  reasons,  sureties  ought  not  to  be  required. 

or  decree."  193  Fed.  xviii.  In  the  Fifth  ('ircuit  as  follows  :  "Mandates  shall 
issue  at  any  time  after  twenty-one  days  from  the  date  of  the  decision,  unless  an 
application  for  a  rehearinj^  has  been  granted  or  is  pending.  A  copy  of  the  opin- 
ion of  this  court  shall  accompany  the  mandate  when  a  new  (rial  or  further  pro- 
ceedings are  to  be  had  in  the  lower  court,  and  the  charge  for  such  copy  shall  be 
taxed  in  te  costs  of  te  case.  I'l-ovided.  tat  in  all  cases  entitled  to  precedence  in 
this  coijrt  under  section  7  of  the  act  approved  March  M,  1801,  and  amendments 
thereto,  the  mandate  or  other  proper  process  shall  issue  after  the  expiration 
of  seven  days  from  the  date  of  the  decision,  unless  otherwise  ordered  by  the 
court  or  one  o?  the  judges."  In  the  yS'iJ^/i  Circitit.  this  is  rule  20  and  reads 
as  follows  :  "In  all  cases  finally  determined  in  this  court,  a  mandate,  or  other 
process  in  the  nature  of  a  piccedcndo,  shall  be  issued  to  the  court  below,  for 
the  purpose  of  informing  such  court  of  the  proceedings  in  this  court,  so  that 
further  proceedings  may  be  had  in  such  court  as  to  law  and  justice  may  apper- 
tain. Such  mandate  shall  not  issue  until  time  has  elapsed  for  filing  a  petition 
to  rehear,  as  defined  by  rule  28  :  and  no  mandate  or  other  process  of  procedendo 
shall  issue  when  a  petition  to  rehear  is  pending,  unless  specially  ordered.  Every 
mandate  shall  be  accompanied  by  a  copy  of  the  opinion  filed  in  the  cause  in 
which  it  is  issued,  and  the  charge  for  the  same  shall  be  taxed  in  the  costs 
of  the  case.  In  cases  not  requiring  special  form  of  process,  the  mandate  mnless 
otherwise  directed  by  the  court  or  a  judge  thereof)  shall  be  issued  by  the 
clerk  upon  the  expiration  of  time  for  filing  rehearing  petition,  or  upon  the 
denial  of  such  petition,  and  as  well  in  vacation  as  in  term  time."  202  Fed.  xix. 
In  the  Hcventli  Circuit  this  rule  is  number  ."^O.  In  the  Eif/hth  Circuit  the  follow- 
ing i.=!  added  to  this  rule:  "[Note — By  an  order  entered  ISIarch  .'50,  1011.  the 
clerk  is  directed  to  issue  a  mandate  or  other  proper  process,  to  the  court  below. 
in  all  ca.ses,  60  days  after  the  (inal  disposition  thereof,  except  in  cases  where  it 
s!iall  be  otherwise  expressly  ordered. 1"  1S8  Fed.  xxi.  In  the  Xiiith  Circuit  this 
rule  reads  as  follows:  "In  all  cases  finally  determined  in  this  court,  a  mandate 
or  other  proper  process  in  the  nature  of  a  procedendo  shall,  upon  the  payment  of 
any  costs  due  in  the  case.  l)e  issued,  as  of  course  from  this  court  to  the  court 
Im'Iow,  for  the  purpose  of  informing  such  court  of  the  proceedings  in  this  court, 
so  that  further  proceedings  may  be  had  in  such  court  as  to  law  and  justice 
may  appertain.  Such  mandate,  if  not  stayed  by  the  order  of  the  court,  shall 
lie  Issued  on  the  expir.-ition  of  thirty  days  from  the  date  of  such  final  determi- 
nation unless  within  said  time  ;i  petition  U>r  rehearing  be  filed,  in  which  case 
the  mandate  shall  be  stayed  milil  live  days  after  the  delerininat  Ion  of  such 
pelitinii.' 

"In    the    Hixth    Cimiil.    this    rule    Is    niinibeiid    ".'J.       2fi2    Fed.    .vx.       In    the 
Beventh  Circuit  this  rule  Is  numbered  81. 
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.{».   MODKI.^^.    DlACiKA.MS.    AM)    KXlllHIIS    i)F    MAIERIAL.OZ 

1.  Modfls,  iliaj,'nims,  ami  oxiiihits  of  matorial,  fonuiiiji  ])ait  of  tlio  evi- 
(lonoo  taken  in  tlio  foiirl  bolDW,  in  iiiiy  catio  lUMiding  in  this  court,  on  writ 
nf  onor  or  appeal,  siuill  bo  phucii  in  tlio  (.'ustody  of  the  inarslial  93  of  tliiii 
court  at  least  ten  days  before  the  ease  is  heard  or  snhniitted. 

■J.  All  models,  diagrams,  and  exiiihits  of  material,  phucd  in  the  custody 
of  the  marshal  for  tlie  inspection  of  the  court  on  the  liearing  of  a  case,  must 
be  taken  away  by  the  parties  within  one  month  after  the  case  is  decided. 
When  this  is  not  done,  it  shall  be  the  duty  of  the  marshal  to  notify  the 
counsel  in  the  case,  by  mail  or  otherwise,  of  the  requirements  of  this  rule; 
and,  if  the  articles  are  not  removed  within  a  reasonable  time  after  tlie 
notice  is  {iiven,  he  siiall  destroy  them,  or  make  such  other  disposition  of 
the  mandate  of  this  court  by  the  court  lielow. 

"■-In  the  SiJ-th  Circtiit.  this  rule  is  niunbered  ;U)  iiiul  reads:  "1.  Physical 
exhibits,  not  retiunod  with  the  record  but  which  are  to  be  used  on  the  hearing;, 
shall  be  placed  in  the  custody  of  the  marshal  of  this  court  at  least  ten  day.s  before 
the  case  is  heard  or  submitted.  2.  All  such  physical  exhibits  shall  be  taken  away 
by  the  parties  promptly  after  the  mandate  issues.  When  this  is  not  done,  it  shall 
be  the  duty  of  the  marshal  to  notify  the  counsel  in  the  case,  by  mail  or  other- 
wise, of  the  requirements  of  this  rule,  and  if  the  articles  are  not  removed  within 
reasonable  time  after  tlic  notic  is  .s^iveu,  he  shall  destroy  them  or  make  such  otlicr 
disposition  of  them  as  to  him  may  seem  best."  202  Fed.  xix.  In  the  Scicntli 
Circuit  this  rule  is  numbered  S'2. 

"="  In  the  Fourth  Circuit,  the  word  •clerk,'"  is  inserted  in  place  of  the  word 
■"marshal,"   throu.i;hout.      10."    Fed.   xix. 

ADniTlONAI,   UUI>ES. 

In  the  First  Cinuit  there  is  this  additional  rule:  "Fnor  in  criminnl  cascK. — 
On  or  after  the  allowance  of  a  w-rit  of  error  in  a  criminal  case  cognizable  by 
this  court,  the  justice  or  judge  who  allowed  the  writ,  or  the  court  which  entered 
the  jud.sment,  or  any  judge  thereof,  shall  have  power  to  admit  to  bail  the  plain- 
tilT  in  error,  according  to  the  rules  of  law  applicable  to  this  case."      90  Fed.  ix. 

First  Circuit,  lUinkruptcti. — "1.  On  the  filing  of  a  petition  for  the  exercise 
of  the  power  of  superintendence  and  revision  vested  in  this  court  by  the  act 
to  establish  a  uniform  system  of  bankruptcy  throughout  the  United  States, 
approved  July  1,  189S.  or  under  any  acts  which  may  hereafter  be  passed  in 
addition  thereto  or  amendatory  thereof,  the  clerk  shall  issue,  as  of  course  an 
order  to  show  cause,  returnalile  two  weeks  from  the  date  thereof,  which  shall  be 
served  by  copy  on  each  of  the  adverse  parties  named  in  the  petition  as  a  person 
against  whom  relief  is  desired,  or  his  solicitor  in  the  proceeding  in  the  District 
Court,  at  least  one  week  before  the  return  day  of  the  order,  which  service  shall 
be  made  by  the  marshal  or  his  deputy  in  the  district  where  the  party  or  solicitor 
served  resides.  2.  Within  one  calendar  month  after  the  return  day  of  the  order 
to  show  cause,  either  p.arty  may  demur,  plead  or  answer;  but  the  determination 
of  any  demurrer,  plea  or  answer,  shall  be  final,  and  no  order  to  plead  over  will 
be  allowed  ;  and  any  party  may  secure  in  his  answer  all  the  advantages  of  a 
demurrer  or  plea,  or  both,  by  inserting  therein  the  proper  allegations  therefor. 
Xo  demurrer  shall  be  general,  and  no  cause  of  demurrer  shall  be  allowed  unless 
specifically  set  forth  therein.  3.  There  shall  bo  no  pleadings  in  reply  by  the 
petitioner;  Ijut  any  new  matter  properly  in  reply  shall  be  availalile  without  the 
same  being  pleaded  in  the  petition,  or  otherwise.  4.  A  motion  to  dismiss  may 
he  filed  within  the  time  allowed  for  a  demurrer,  plea  or  answer;  or  the  subject 
matter  thereof,  if  it  relates  to  the  substance  of  the  proceeding  or  to  the  juris- 
diction of  the  court,  may  be  availed  of  on  demurrer,  plea  or  answer,  by  proper 
allegations;  and  whenever  a  motion   to  dismiss  is  seasonably   filed,   the   time  for 
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filing  demurrer,  plea  or  answer,  will  run  from  the  day  on  which  an  oi'der  ma.v 
he  entered  overrulins  the  motion.  Every  motion  to  dismi.ss  shall  he  filed  in 
[Hint,  accompanied  with  a  printed  hrief  ;  and  each  of  the  opposing  parties  shall 
forthwith  be  served  hy  the  clerk,  through  the  mail  or  otherwise,  with  a  copy 
of  the  motion  and  of  the  brief,  and  he  may  file,  in  print,  a  brief  in  reply  within 
two  weeks.  At  the  expiration  of  the  time  allowed  for  filing  the  hrief  in  reply. 
the  motion  and  briefs  will  be  distributed  by  the  clerk  to  the  circuit  judges,  and 
to  the  district  judge,  senior  in  commi.ssion,  who  is  not  disqualirted.  Thereupon, 
the  motion  will  be  disposed  of  by  the  court  on  the  briefs,  unless,  at  its  own 
suggestion,  or  for  good  cause  shown,  the  court  shall  order  oral  arguments. 
5.  So  much  of  Rule  14  as  relates  viva  voce  proofs  in  the  District  Courts,  or  to 
further  proof  in  instance  causes  in  admiralty  shall  apply  to  appeals  and  peti- 
tions authorized  by  the  act  aforesaid,  or  by  acts  hereafter  passed  additional 
thereto  or  amendatory  thereof;  provided  any  record  on  any  such  appeal  or  peti- 
tion may  be  su[)plemented  by  any  matter  agreed  to  in  writing  by  the  parties 
and  filed  with  the  clerk.  6.  The  rules  with  reference  to  records,  printing  and 
briefs,  and  all  other  rules,  except  as  herein  modified,  shall  apply  to  the  pro- 
ceedings to  which  this  order  relates.  7.  Nothing  herein  shall  prevent  the  court, 
from  time  to  time,  from  making,  for  special  cause,  orders  diminishing  or  enlarg- 
ing the  limes  named  herein,  or  any  other  orders  suitable  to  expedite  the  pro- 
ceeding or  to  prevent   injustice."     94    Fed.    ill. 

In  the  Second  Circuit:  Rule  35,  adopted  May  3,  1897. — "1.  An  appeal  or  writ 
of  error  from  a  Circuit  Court  or  a  District  Court  to  this  court  in  the  cases 
provided  for  in  sections  6  and  7  of  the  act  entitled  'An  act  to  establish  Circuit 
Courts  of  Appeals  and  to  define  and  regulate  in  certain  cases  the  jurisdiction 
of  the  courts  of  the  United  States  and  for  other  purposes,  approved  March  3, 
ISOl.  and  acts  to  amend  said  act  approved  February  18,  1895,  and  January  20, 
1S97.  may  be  allowed  in  term  time  or  vacation  by  the  circuit  justice  or  by  any 
circuit  judge  within  the  circuit,  or  by  any  district  judge  within  his  district,  and 
the  proper  security  be  taken  and  the  citation  be  signed  by  him,  aiul  he  may 
also  grant  a  siii,crsedcas  and  stay  of  execution  or  of  proceedings,  pending  such 
writ  of  error  or  apjx^al.  2.  Where  such  w'rit  of  error  from  this  court  is  allowed 
in  the  case  of  a  conviction  of  an  infamous  crime  or  in  any  other  criminal  case 
In  which  it  will  lie,  the  District  Court,  or  the  judge  thereof,  or  any  circuit  judge 
of  the  circuit  shall  have  power,  after  the  citation  is  served,  to  adiuit  the  accused 
to  bail  in  such  amount  as  may  be  fixed."  Rule  36,  May,  icSUS. — "1.  In  all  cases 
the  plalntitT  in  eifor  or  appellant  on  docketing  a  case  and  filing  a  record,  shall 
enter  Into  an  undertaking  with  the  cleric,  for  the  payment  of  his  fees  or  other- 
wise satisfy  him  In  that  behalf.  2.  At  the  expiration  of  ten  days  after  a  case 
has  been  decided,  the  order  or  decree  thereon  will  be  entered  by  the  court,  and 
the  clci-k  will  tbc.Ti'uijon  prepare  and  tax  the  bill  of  costs  and  issue  tlie  mandate. 
Within  said  ten  days  the  parties  may  file  with  the  clerk  their  proposed  orders 
or  decrees  and  bills  of  costs  with  proof  of  service  of  the  same  upon  the  opposing 
attorneys."  Rule  37.  May  3,  1907. — "In  the  preparation  of  briefs  any  citations 
made  from  Federal  Cases  must  be  accompanied  by  the  citation  of  the  original 
report  of  the  ease,  or,  when  the  case  Is  not  elsewhere  reported  than  In  the 
Federal  Cases,  by  a  statement  to  that  effect."  Rule  XS.  May  .i.  ism. — "Petitions 
to  review  ordei's  In  bankruptcy  filed  under  the  provisions  of  section  24b  of  the 
Unnkruptcy  Act,  must  be  filed  and  served  within  ten  days  after  the  entry  of  the 
order  sought  to  be  reviewed,  and  a  transcript  of  the  record  of  the  proceedings 
In  the  bankruptcy  court  of  the  matter  to  be  reviewed  must  be  filed  and  the  cause 
docketed  within  tlilrty  days  thereafter,  but  the  judge  of  the  l):iuUruptcy  court 
may  foi-  good  cause  shown  enlarge  the  time  for  filing  the  petition  or  record, 
the  order  of  enlargement  to  be  made  and  filed  with  llie  clerk  of  this  court  before 
the  ex|)lration  of  ilie  fiiiies  lieidiy  limited  f<.i-  filing  the  petition  and  record 
fespecHvi'ly." 

In  llie  7'liiiil  (irtiiil  tlii'  following  order  was  made  Decenilicr  7.  1S9'J:  "11  Is 
ordered  that  hereafter  there  shall  be  but  a  single  court  doeUel  and  no  's|)i'ci;il 
docket'  and  cases  shall  be  plae<'d  thereon  as  follows:  I.  Those  cases  on  the 
trl'il  or  hearing  of  which  both  of  the  circuit  judges  shall  be  competent  to  sit. 
II.   Those  cMHes  on   llie  iiini  or  hearing  of  wlileh   the  circuit  judge  oldest  In  com- 
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mission  shall  be  romiiotont  to  sit.  111.  Tlioso  cii.sos  on  tho  trial  or  licaiins?  oC 
«  liiili  tln>  i-iriull  .indse  .voiinsost  in  commission  shall  bo  coinpotonl  to  sit.  Uuilor 
anil  with  rospeot  to  i>aoh  of  those  thriv  fiouorai  divisions.  IIuto  slinil  bo  placod 
lirst  in  oriior  upon  tho  doclift  llioso  cases  in  wiiicli  the  district  .indse  assigned 
for  the  term  shall  be  competent  to  sit.  and  immediately  tliereaflei-  tlie  cases  in 
which  ho  will  not  be  competent  to  sit.  Suliject  to  the  foresoiiis.  Ibe  cases  shall 
be  nrransod  In  proper  cbronologicnl  order.  The  clerk  in  mal<ing  bis  docket  shall 
not  si>t  down  for  arirunient  an.v  cause  for  an.v  Saturday  of  the  term  for  which 
such  docket  Is  intended,  and  this  court  will  moot  ou  said  days  for  consultation 
only." 

In  the  Fourth  Circuit:  .".'i.  ••Siitiinlniis  Conference  Days. — The  cli'rk 
in  makin,£r  his  docket  shall  not  set  down  for  arsuniont  any  cause 
for  any  Saturday  of  the  term  for  wliicb  such  docket  is  intended, 
and  this  court  will  meet  on  s.iid  days  for  consultation  only."  l'.»:{ 
Tod.  xix.  S6.  ••lUnikniiilcii. — 1.  Uiion  the  tiling  of  the  petition  for  review  as 
provided  for  in  section  24  (6)  of  tlie  act  to  establish  a  uniform  system  of  bank- 
ruptcy throughout  the  United  States,  approved  .July  1,  1898,  the  clerk  of  Ibis 
court  shall  docket  the  cause,  and  shall  forthwith  serve  a  certilied  copy  of  the 
petition  upon  the  respondent  or  respondents,  or  bis  or  their  solicitor,  through 
the  mail  or  otherwise,  together  with  a  notice  to  the  respondent  or  respondents, 
to  answer,  demur,  or  move  to  dismiss  the  said  petition,  within  fifteen  days  from 
the  date  of  such  notice.  2.  The  petitioner  shall  cause  a  certified  printed  tran- 
script of  the  record  and  proceedings  of  the  bankruptcy  court  of  the  matter  to 
be  reviewed  to  be  filed  in  the  clerk's  office  of  this  court  within  forty  days  from 
the  date  of  the  filing  of  his  petition  for  review.  3.  By  consent  of  all  parties  to 
the  cause,  by  stipulation  in  writing  tiled  with  the  clerk  of  this  court,  the  peti- 
tioner may  cause  a  transcript  of  the  record  and  proceedings  of  tlie  bankruptcy 
court  of  the  matter  to  be  reviewed  to  be  filed  in  the  clerk's  office  of  this  court 
in  lieu  of  a  certified  printed  transcript  as  above  mentioned,  and  thereupon  the 
clerk  of  this  court  shall  cause  the  record  to  be  printed  as  provided  in  the  "J.'Jrd 
rule  of  this  court,  and  f\irnish  counsel  on  both  sides  with  three  copies  each." 
193  Fed.  XX.  "4.  And  such  causes  shall  stand  for  bearing  in  their  regular  order. 
But  either  side  may  upon  ten  days'  notice  given  to  the  opposing  counsel,  have 
the  cause  heard,  either  at  term  time,  or  in  vacation,  or  in  chambers,  upon  the 
briefs,  unless  at  its  own  suggestion,  or  for  good  cause  shown,  the  court  shall 
order  oral  argument.  5.  That  all  causes  coming  up  by  appeal  as  provided  in 
section  23  of  said  bankruptcy  act  shall  stand  for  hearing  in  this  court,  either 
in  term  time  or  in  vacation,  and  may  be  called  up  by  either  party  upon  ten 
days'  notice,  as  provided  in  section  4  of  this  rule.  0.  All  rules  of  this  court 
(except  as  herein  modified)  shall  apply  to  the  proceedings  in  bankruptcy  to  which 
this  rule  relates.  7.  Nothing  herein  shall  prevent  the  court,  from  time  to  time, 
from  making,  for  special  cause,  orders  diminishing  or  enlarging  the  times  named 
herein,  or  any  other  order  suitable  to  expedite;  the  proceeding  or  to  prevent 
injustice." 

In  the  Fifth  Circuit:  "Unless  otherwise  ordered  by  the  senior  circuit  judge, 
thirty  days  prior  to  the  opening  of  a  regular  session  of  this  court  the  clerk  is 
directed  to  assign  cases  for  hearing  as  follows:  At  Atlanta.  Georgia,  four  cases 
per  day  for  the  first  three  days  of  each  week:  at  Montgomery,  Alabama,  four 
cases  per  day  for  the  first  three  days  of  each  week  ;  at  Fort  Worth,  'J'exas,  four 
cases  per  day  for  the  first  three  days  of  each  week  ;  at  New  Orleans,  Louisiana, 
two  cases  per  day  for  the  first  three  days  of  each  week.  The  above  assignments 
shall  bo  made  in  accordance  with  existing  law  regulating  the  return  of  appeals, 
writs  of  error  and  other  appellate  proceedings  in  the  Fifth  judicial  circuit,  jiro- 
vided  that  cases  entitled  by  law  to  preference  in  hearing  and  bankruptcy  ca.ses 
shall  be  first  assigned,  and  cases  whether  i)reference  or  not  may,  upon  stipula- 
tion of  the  parties  filed  with  the  clerk,  bo  assigned  for  hearing  at  any  other 
place  or  session  of  this  court  designated  in  such  stipulation.  Except  as  herein- 
above provided,  the  assignment  of  cases  at  New  Orleans,  Louisiana,  shall  be 
gi-ouped  by  states,  so  as  to  permit  the  hearing  of  cases  from  one  state  before 
the  cases  from  the  next  stale  in  order  shall  be  called."  "ttidc  30.  As.'iii/nment 
of  judfjes. — It    is  ordered  that,  whenever  a   full   bench   of  three  judges   shall    not 
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be  made  up  bj-  the  attendance  of  the  associate  justice  of  the  Supreme  Court 
assigned  to  the  circuit  and  of  the  circuit  judges,  so  many  of  the  district  judges 
in  the  order  of  the  seniority  of  their  respective  commissions,  and  qualified  to 
sit.  as  may  he  necessary  to  malie  up  a  full  court  of  three  judges,  are  hereby 
designated  and  assigned  to  sit  in  this  court  ;  provided,  however,  that  the  court 
may  at  any  time,  by  particular  assignment,  designate  any  district  judge  to  sit  as 
aforesaid."  "Rule  S7.  ^ynts  of  error  in  criminal  cases. — 1.  Writs  of  error  to 
review  criminal  cases  tried  in  any  District  Court  of  the  United  States  within 
this  circuit,  which  may  he  reviewed  under  the  provisions  of  the  act  of  March 
3,  1801.  creating  this  court,  and  the  act  of  Congress  amendatory  thereof, 
approved  .January  20,  1807,  may  be  allowed  in  term  time  or  in  vacation  by  the 
circuit  justice  assigned  to  this  circuit,  by  either  of  the  circuit  judges,  or  by  any 
district  judge  who  presided  on  the  trial,  and  the  proper  security  be  taken,  and 
the  citation  be  signed  by  him,  and  he  may  also  grant  a  supersedeas  and  stay  of 
execution  or  proceedings  pending  the  determination  of  such  writ  of  error.  2. 
Where  such  writ  of  error  is  allowed  in  any  criminal  case  as  aforesaid,  the  Dis- 
trict Court,  before  which  the  accused  was  tried,  or  the  trial  judge,  or  the  circuit 
justice  assigned  to  the  circuit,  or  either  of  the  circuit  judges  shall  have  the 
power,  after  the  citation  has  been  duly  served,  to  admit  the  accused  to  bail  in 
such  amount  as  may  be  fixed,  such  bail  bond  to  he,  as  near  as  may  be,  in  the 
form  prescribed  in  the  appendix  to  these  rules."  For  the  appendix  to  this  rule 
see  90  Fed.  xcvii. 

In  the  Sixth  Circuit:  "Rule  17.  Proceedini/s  in  forma  paupcri.<<. — 1.  Applications 
for  leave  to  proceed  in  this  court  pursuant  to  the  act  of  July  20.  1892.  as 
amended  June  25,  1910,  must  be  by  special  motion  with  notice  under  rule  24. 
If  made  before  return  is  filed  in  this  court,  notice  shall  be  served  upon  the  ad- 
verse counsel  in  the  District  Court.  The  showing  by  affidavit  must  be  sufficient 
to  satisfy  this  court  that  the  appellant  is  entitled  to  the  benefit  of  the  act.  2. 
If  appellant  was  plaintiff  or  complainant  below,  he  must,  with  his  application 
to  this  court,  make  It  appear  whether  or  not  any  other  person — attorney,  coun- 
sel, or  otherwise — is  beneficially  interested  in  the  recovery  sought,  and,  if  so, 
that  every  such  erson  is,  because  of  his  poverty,  unable  to  pay,  or  give  security 
for,  the  costs  from  which  appellant  seeks  to  be  excused."  202  Fed.  xii. 
••Rule  22.  The  hearing  calendar. — 1.  Upon  the  exi)iration  of  the  time 
limited  for  filing  briefs.  the  case  shall  stand  for  hearing  when 
reached.  2.  A  calendar,  containing  all  cases  docketed  and  not  heard,  shall  be 
printed  by  the  clerk  for  the  October.  January  and  April  sessions.  The  cases  on 
the  calendar  which  stand  for  hearing  under  clause  1  will  be  called  for  argument 
in  their  order  (as  far  as  practicable*  on  the  calendar,  except  as  special  advance- 
ments may  have  been  made.  .3.  By  leave  of  court  and  on  motion  of  either  party 
(1)  cases  entitled  by  statute  to  precedence.  (2)  criminal  cases.  (3)  appeals, 
writs  of  error  or  petitions  to  revise  in  bankruptcy  matters,  and  (4)  cases  which 
are  for  the  second  time  in  this  court. — may  be  advanced  and  set  for  a  designated 
session.  The  court  may  also,  on  its  own  motion  or  for  good  cause  shown  on 
motion  of  either  party,  advance  any  case  to  be  heard  at  any  session,  though 
the  time  permitted  under  the  rules  for  filing  briefs  may  not  have  expired  at  the 
day  set  for  hearing.  4.  Not  more  than  three  cases  will  be  heard  on  one  day 
(counting,  however,  as  one  case,  two  or  more  which  are  heard  together).  The 
call  for  the  next  day  shall,  at  the  adjournment  of  court,  be  exhibited  In  the 
clerk's  office.  Counsel  choosing  to  rely  on  the  judgment  of  the  clerk  as  to  the 
probiibli'  tinie  of  hearing  any  case  must  do  so  at  their  own  risk.  5.  When  the 
case  Is  called,  if  either  party  Is  ready,  the  case  will  be  licMrd.  If  there  is  no 
appearance  for  either  party,  the  case  will  be  dismissed.  If  the  aiip'lhint  does 
not  ai)pear  by  counsel  or  by  printed  brief  but  the  appellee  does  appear,  the  case 
will  be  dismissed.  If  the  appellant  appears  and  the  appellee  does  not,  the  court 
will  hear  the  appellant.  C,  P.y  agreement  of  counsel  In  open  court  or  by  stipu- 
lation filed  In  the  clerk's  office,  hejiring  may  be  conliniied  once  (ci  any  later 
s<sslon  during  the  term  or  from  the  last  session  of  one  term  to  the  lirsl  session 
of  the  next  term,  but  not  to  n  later  day  during  the  same  session.  Subsequent 
continuances  can  be  made  only  by  the  courl  and  will  be  only  for  reasons  satis- 
f;i<torv    to    the    court;    and    engagement    of    rounsi-l    In    other    <ourls    will    not    be 
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conslrtorod  pood  cmiisp.  7.  Two  or  more  cas(<s.  Involving  (ho  samo  qiipstlon,  nuiy, 
liy  i>iilor  of  tho  cotirl.  W  heard  ln.itcMluM-,  but  tli(\v  must  b<'  ait^iicd  as  oiii"  cause." 
IIO'J  Ktnl.  XV.  xvi.  -liulf  ,il.  Libitti!/. — All  foes  lollt-cted  l).v  tlie  clerk,  wliicli 
are  not  b.v  law  leiiiiireil  to  lie  ili'posiled  by  him  in  the  treasury  «>f  tlie  I'liiled 
States,  shall  constitute  a  fund  to  be  oxpouded  by  the  clerk  under  the  direcllon 
of  the  pr.-sidin,!;  .lud.ue,  in  the  purcbasins'.  repairin};  and  reliinding  of  law  books 
for  the  library  of  the  coTirt  :  and  it  shall  be  his  duty  to  render  to  the  court. 
for  its  examination  and  approval,  an  annual  account  of  such  tees  received  by 
him  and  of  his  disbursements  thereof."  Jii-J  K<d.  xx.  •/.'»/(■  .{.!.  MaiKlainux 
and  prohibHiun. — 1.  The  alternative  writ  of  mandamus  will  not  be  Issued,  but. 
on  proper  showing,  an  order  to  show  cause  will  be  made.  ■_'.  The  party  desiring 
a  writ  of  mandamus  or  prohil)ilion  shall  tile  his  petition  therefor  and  showing 
in  support  thereof  together  with  such  brief  or  memorandum  as  lie  may  d(>sire. 
These  need  not  be,  at  this  time,  printed,  and  notice  need  not  be  given.  He  shall 
deposit  ten  dollars  with  the  clerk  on  account  of  fees.  The  clerk  sliuH  enter  the 
application  on  his  docket,  and  informally  submit  the  papers  to  the  court.  :;. 
If  the  court  is  of  opinion  that  the  application  justifies  a  hearing,  an  order  to 
show  <-ause  will  be  entered  returnabb^  as  piomptly  as  the  situation  permits:  if 
of  contrary  opinion,  an  order  of  denial  will  be  made,  and  the  clerk  shall  notify 
the  applicant  accordingly,  enter  the  case  on  bis  docket  as  closed  and  return  to 
the  applicant  the  surplus,  if  any,  of  the  fee  deposited.  4.  If  such  order  to 
show  cause  is  made,  the  clerk  shall  deliver  a  certified  copy  to  the  applicant,  who 
shall  cause  the  same  to  be  served  within  the  time  and  in  the  manner  fixed  in 
the  order.  An  answer  or  return  shall  be  filed  on  or  before  the  return  day  as 
specified  in  the  order  or  as  extended  by  a  judge  of  this  court.  Unless  within 
ten  days  after  the  filing  of  such  answer  or  return  the  appellant  malves  special 
motion  to  award  and  frame  an  issue,  or,  if  an  issue  is  framed,  then  upon  the 
return  of  the  proceedings  thereon,  and  unless  the  court  orders  a  hearing  as 
upon  motion,  the  matter  shall  stand  for  hearing  upon  the  calendar,  and  the 
clerk  shall  receive  the  remaining  t\v(-nty-flve  dollars  of  the  usual  fee  deposit, 
estimate  and  require  a  deposit  for  printing  and  print  the  record,  briefs  shall  be 
filed  and  the  matter,  in  all  respects  proceed  like  other  docketed  causes."  :.'02 
Fed.  xs.  xxi.  "Rule  3.J.  Petitionn  to  revise  in  bankruptcy. — ^1.  A  petition  to 
revise  shall  contain:  First,  a  concise  history  of  so  much  of  the  proceedings 
before  the  referee  and  the  District  Court  as  may  be  necessary  to  make  plain 
the  errors  assigned;  second,  an  assignment  of  the  errors  in  respect  to  which 
revision  in  matter  of  law  is  sought ;  third,  as  exhibits  to  the  petition,  copies 
certified  by  the  Clerk  of  the  District  Court  of  each  paper  or  proceeding  relied 
upon  to  support  the  errors  assigned  ;  and  fourth,  any  findings  of  fact  that  may 
be  filed  pursuant  to  clause  2  hereof;  but  a  petition  to  revise  shall  not  be  filed 
so  late  as  to  delay  the  hearing  of  any  appeal  that  may  have  been  taken  in  tlie 
same  manner;  and  it  may  incorporate,  by  reference  and  without  repeating,  any 
parts  of  the  return  in  such  appeal.  2.  Whenever  the  District  Court  has  made 
any  order  in  a  proceeding  in  bankruptcy  which  involves  or  depends  upon  facts 
made  to  appear  otherwise  than  solely  by  the  pleadings  in  the  matter,  and  the 
District  Judge  is  notified  in  writing  by  any  party  that  he  intends  to  fiU  a 
petition  to  revise  and  deems  findings  of  fact  to  be  necessary,  it  shall  be  th" 
duty  of  the  District  .ludge,  as  soon  as  possible,  to  make  and  file  with  the  clerk 
of  the  District  Court  his  findings  of  fact  in  such  matter.  .''..  At  or  before  the 
filing  of  such  petition,  a  complete  copy  thereof  shall  be  served  upon  counsel  for 
each  separate,  adverse  interest,  and  the  petition,  when  offered  for  filing,  shall 
(ontain  due  proof  or  acknow^ledgment  of  such  service.  4.  T'niess  within  ten 
days  after  the  filing  of  such  petition  an  adverse  party  in  interest  shall  filr  an 
answer  denying  the  accuracy  of  the  exhibits  to  the  petition,  or  setting  out  as 
exhibits  certified  copies  of  additional  papers  or  proceedings  which  are  thought 
to  bear  upon  the  errors  assigned,  the  accuracy  and  completeness  of  the  exhibits 
shall  be  presumed  to  be  admitted.  Such  answer  may  also  incorporate  by  refer- 
ence any  orders  or  records  in  any  co -pending  appeal.  .">.  Cpon  the  coming  in 
of  such  answers  or  the  expiration  of  such  ten  days,  such  petition  sliall  stand 
for  hearing,  and  the  clerk  shall  estimate  and  require  deposit  for  and  cause  the 
record  to  be  printed,  and  briefs  shall  l)e  fibd.  all  as  in  otlier  causes."  I'OJ  Fed, 
xxi 
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In  the  Eifjhth  Circuit  there  are  the  foUowiug  additional  rules: 
'■Rule  So.  Writs  of  error  in  criminal  cases 1.  Writs  of  error  to  re- 
view criminal  cases  tried  in  any  District  Court  of  the  United  States 
within  this  circuit,  which  may  be  reviewed  under  the  provisions  of 
'The  Judicial  Code,'  approved  March  3,  1911,  may  be  allowed  in 
term  time  or  in  vacation  by  the  Circuit  Justice  assigned  to  tliis  circuit,  or  by 
either  of  the  Circuit  Judges  within  the  circuit,  or  by  any  District  Judge  within 
his  district,  and  the  proper  security  be  taken,  and  the  citation  signed  by  him. 
and  he  may  also  grant  a  supersedeas  and  stay  of  execution  or  proceedings,  pond- 
ing the  determination  of  such  writ  of  error.  :.'.  Where  such  writ  of  error  is 
allowed  in  the  criminal  cases  aforesaid,  the  District  Court  before  which  the 
accused  was  tried,  or  the  District  Judge  of  the  district  wherein  he  was  tried, 
within  the  district,  or  the  Circuit  Justice  a.ssigned  to  the  circuit,  or  the  Circuit 
Judges  within  the  circuit,  shall  have  the  power,  after  the  citation  has  been  duly 
served,  to  admit  the  accused  to  bail  in  such  amount  as  may  be  fixed,  such  bail 
bond  to  be,  as  near  as  may  be,  in  the  form  prescribed  in  the  appendix  to  these 
rules.-  188  Fed.  xxii.  -Hule  3G.  Petitions  to  rerise. — A  petition  to  revise 
under  the  provisions  of  section  246,  of  the  bankruptcy  law,  approved  July  1, 
1898,    shall    be    filed    and   docketed    as   an   original    action    in    this    court,    and   be 

entitled  ' ,   Petitioner,  v.  ,   Respondent,'  and  shall 

specifically  designate  the  respondent  or  respondents  upon  whom  the  petitioner 
desires  notice  to  be  served,  and  a  sufficient  number  of  copies  of  such  petition 
shall  be  furnished  the  clerk  at  the  time  of  filing  so  that  a  copy  may  be  served 

upon   each   of   the   respondents."      188   Fed.   xxii.     -'Rule  37.      Order  of  court. 1. 

Before  the  filing  of  a  petition  to  revise,  the  same  shall  be  presented  to  the  court, 
ov  one  of  the  circuit  judges,  for  leave  to  file  same  and  for  an  order  fixing  the 
return  day  to  the  notice  required  by  law.      2.   When  such  petition  is  accompanied 
by  a   written  consent   that    the   petition   to   revise  may   be   filed  and   a   waiver  by 
the  respondent  or  respondents,  or  their  counsel,  of  such  notice,  no  notice  will  be 
issued.    In  such  cases  the  case  will  be  docketed  by  the  clerk."    188  Fed.  xxii.  xxiil. 
'•Rule  38.     Xotice.~The  notice  to  be  given,  as  provided  by  law,  shall  be  issued 
by  the  clerk  of  this  court,  under  the  seal  thereof,  and  shall  bo  addressed  to  the 
respondent  or  respondents  and  be  served  by  the   marshal,   unless  an  acknowledg- 
ment or  acceptance  of  service  thereof  is  made  by  the  respondent  or  respondents, 
or    their   counsi'l."      ISS    Fed.    xxiii.      ■■Rule  ;','.).      Rrsfwiisc. — The   response   to   the 
petition,   when   the   respondent  elects   to  make  a  written   response,   shall   be   filed 
within    thirty    days   after    the    service    of    the   notice   or   the    filing   of   a    waiver 
thereof."      188    Fed.    xxiii.     -'Rule    l,0.      Printing    of    record.— 1.  The    clerk    shall 
cause  the  petition  and  exhibits  thereto,  if  any.  and  the  order,  notice  and  response, 
if  any,  to  be  printed  as  soon  as  convenient  after  the  response  is  filed  or  the  time 
for   filing   such    response   has   expired   and   shall   distribute    the   printed   copies   of 
same   to   counsel   for   the   respective   parties,   as   soon   as   the   same  are   printed." 
188    Fed.    xxiii.     "Rule  .',1.      Briefs   and   arr/unients. — Twenty    copies   of   the   brief 
and    argument    in    behalf   of    petitioner    shall    be    printed    and    filed    twenty    days 
before  the  day  set  for  the  hearing  and  twenty  eoi)ies  of  the  brief  and  argument 
for   the    respondent   or   respondents    shall   be   printed   and    filed   eight    days    before 
the  day  of  hearing."     188  Fed.  xxiii.     -Rule  1,2.     Jlcarinr/.—l.  Petitions  to  revise 
filed    In    vacation,    shall    be   assigned    by    the   clerk    for    hearing    In    their    regular 
order  at   the  next  session   or   term  of  the  court   in   the  same   manner  as   appeals 
and   writs  of  error  In   other  cases.      2.   Petitions   to   revise   filed  during  a   se.ssion 
of   the   court,    when   a   sufficient    showing  of   urgency   is    presented,    may   be   set   for 
hearing   at    that    term    and    upon    such    terms    and    conditions    as    the    court    may 
direct.      X,.   Petitions    to    revi.se    assigned    by    the   clerk    in    their    reguljir   order   as 
provided  In  section  one  of  this  rule,  when  such  assignment  is  for  a  day  n(>ar  tlie 
close   of    the   session,    may    be   advanced    by    order    or    tlie   court   and    set    for   an 
earlier    day.    upon    good    (•■•lu.se    shown    therefor    by    either    of    the    parlies."      l.SS 
Fed.  xxlil.  xxlv.     "Rule  .',.{.     Costs. — 1.  The  costs  and  fees  now  provided  by  law  In 
cHses    iipr)n    ai>pe:il    or    writ   of   error,    shall,    so   far   as    the   same    are    applicable. 
be    taxed    on    petitions   to    revise.     2.   Upon    the.  determination    i>l'    :i    petition    t() 
revlso  Hiich   order  «s   to  costs   will   bo   made  as  the   court   may   deem   necessary." 
INH    Fed.    xxlv.      "Rule    ',',.      Procedendo. —  1.    In   all    cases   on   a    petition    to   revise 
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whoroln  llio  ai'tion  or  docvoo  of  tlir  tiisii-ici  court,  complatnoil  of.  Is  disapproved 
b.v  tills  court.  Ilu'  I'lorU  slinll,  !ii  lUi'  cxpiriil  ion  nl  iliirly  da.vs  I'roiii  mid  .'illir 
!ltt>  date  of  fiil(>rinj;  ilic  diH-rci-  in  this  court,  issue  process  in  tlic  iialuir  t>(  a 
piiifcilnitio  to  the  said  district  court  for  I  lie  purpose  of  iufortuiiiK  sticli  court  of 
the  proceediu.us  In  this  court,  so  tlial  furlliei'  proc(>ediii(is  may  lie  IkkI  in  smh 
district  court  iu  I'onforiiilly  \\illi  the  ilocree  of  tliis  court,  i'.  In  ;ill  cases  on 
petition  to  revise,  wher^'in  llie  ailion  oi-  decrre  of  Uie  dislrict  courl.  conipla  iiied 
of.  Is  miprtived  and  conlirined,  or  said  petition  dismissed,  liy  lliis  conn  llir  clerlt 
shall,  at  the  e.xidration  of  thirty  days  certify  a  copy  of  such  decree  to  the  dis- 
trict court."'  .1)>S  Fed.  x.\iv.  ■Ixiilr  .',.'i.  .1 /j/JCd/.v  and  /r///.v  nf  rrinr  in  liaiih-- 
nii>tv!/  t  ii*-«'«. —  1.  Tho  appeals  and  writs  of  error  provided  tm-  by  siciion  U.")  of 
the  haukruptcy  law,  ai>proved  July  1.  18i>8.  shall  he  };ovi'rned  by  the  same  rules 
and  rejrulations  as  to  costs  and  procedure  jis  are  provided  liy  this  courl  for 
appeals  and  writs  of  error  iu  other  eases."      1.S8  Fed.  x.xiv. 

lu  the  Miitli  Ciniiit:  "Uiilc  J.'i.  Assii/ii incut  of  cuitsex  for  hatrinii. — -Thirt.v 
days  i>rior  to  tho  opening  of  any  calendar  session  of  the  court,  the  clerk  is 
directed  to  assign  causes  for  hearing  at  the  rate  of  one  case  for  the  first  day  of 
each  term  session,  and  two  cases  per  day  for  each  of  the  ensuing  court  days  of 
such  term  or  session.  Causes  shall  he  grouiied  by  States,  and  assignments  made, 
so  as  to  permit  the  hearing  of  causes  from  one  State  l)ef(jre  the  causes  from  the 
next  State  iu  order  shall  he  called;  causes  from  the  Northern  Itistrict  of  Cali- 
fornia shall  he  assigned  for  hearing  last.  Any  causes  entitled  by  law  to  prefer- 
ence iu  hearing  shall  be  first  assigned  and  take  precedenci'  over  other  causes 
from  tho  same  State.  2.  A  stipulation  to  continue  a  case  to  the  foot  of  the 
calendar  or  in  any  way  change  the  diiy  assigned  for  hearing,  will  not  lie  recog- 
nized as  binding  upon  the  court,  and  no  such  change  will  be  made  ixcept  b.v 
order  of  the  court  for  reason  shown.  3.  Ten  days  before  each  calendar  session 
of  the  court  the  clerk  shall  prepare  and  cause  to  be  printed  a  calendar  of  the 
causes  assigned  for  the  approaching  session."  "Rule  36.  Terms  and  scusions 
of  the  court.— 1.  One  term  of  this  court  shall  be  held  annually  on  the  first  Mon- 
day of  October  and  ad.iourned  sessions  on  the  first  Monday  of  each  mouth  in  the 
year.  All  sessions  shall  be  held  at  San  Francisco  unless  otherwise  esi)ecially 
ordered  by  the  court.  2.  The  October.  February  and  May  sessions  shall  be  known 
as  calendar  sessions,  and  shall  be  sessions  for  the  trial  of  all  causes  that  shall 
have  been  placed  upon  the  calendar  in  pursuance  of  Uule  :55.  3.  A  term  of  this 
court  shall  be  held  annually  in  the  city  of  Seattle  in  the  State  of  Washington 
and  in  the  city  of  Portland  in  the  State  of  Oregon.  The  Seattle  term  shall  be 
held  beginning  upon  the  second  Mondiiy  in  S<>ptember,  and  the  term  at  I'ortland 
shall  be  held  beginning  upon  the  third  Monda.v  in  Septemlier.  All  appeals  and 
writs  of  error  from  the  Circuit  and  T)istrict  Courts  for  tho  district  of  Washing- 
ton, the  transcripts  of  which  shall  be  filed  in  this  coui-t  between  the  first  day 
of  April  and  the  first  day  of  August  of  each  year,  shall  be  hoard  at  said  annual 
term  in  the  city  of  Seattle,  unless  it  be  stipulated  by  the  parlies  thereto  that 
they  be  heard  at  San  Francisco.  All  other  appeals  and  writs  of  error  from  said 
Circuit  and  District  Courts  for  that  district  shall  be  heard  at  San  Francisco, 
unless  it  be  stipulated  by  the  parites  thereto  that  they  be  heard  at  said  annual 
term  in  the  city  of  Seattle.  All  appeals  and  writs  of  ei'ror  from  the  Circuit 
and  District  Courts  for  tho  district  of  ()rogon,  tho  transcripts  of  which  shall  be 
filed  in  this  court  between  the  first  day  of  Ajiril  and  the  first  day  of  August  of 
each  year,  shall  be  hoard  at  said  annual  term  in  the  city  of  Portland,  unless  it 
he  stipulated  by  the  parties  thereto  that  they  be  hoard  at  San  Francisco.  All 
other  appeals  and  writs  of  eri'or  from  said  Circuit  and  District  Courts  for  that 
district  shall  he  heard  at  San  Francisco,  unl(>ss  it  be  stipulated  by  the  parties 
thereto  that  they  be  heard  at  said  annual  term  in  the  city  of  Portland.  Appeals 
and  writs  of  error  from  the  Circuit  and  iJistrict  Courts  for  the  l)istricts  of  Iowa 
and  Montana,  and  from  the  District  Courts  of  Alaska  may.  ujion  the  stipulation 
of  the  parties  thereto,  be  hoard  at  the  annual  term  to  be  held  either  at  Seattle 
or  Portland."  ''Uule  .i7.  J'hotofjraph  of  Chinese  to  be  atlorhed  In  Imil  bond. — 
Whf'nevor,  in  cases  of  deportatio.n  of  Chinese,  tlie  defendant  be  admitted  to  bail 
pending  appeal,  before  the  bond  he  api)rove(|  and  the  party  released  from  custody 
a  photograph  of  the  defendant   shall   be  attached   to  said  bond." 


ADMIRALTY   RULES   OF   THE   CIRCUIT   COURT   OF   APPEALS   FOR 
THE   SECOND  AND  NINTH  CIRCUIT. 

The  following  are  the  rules  in  Admiralty  adopted  on  July  1,  1892. 

RULE  I. 

APPEALS  AND  NEW  PLEADINGS. 

An  appeal  to  tlu-  Circuit  Court  of  Appeals  sliall  be  taken  by  filing  in 
the  office  of  the  c!eri<  of  tiie  District  Court,  and  serving  on  tiie  proctor 
of  the  adverse  jjarty,  a  notice  signed  by  the  appellant  ur  his  proctor 
that  the  party  appeals  to  tlie  Circuit  Court  of  Appeals  from  the  decree 
complained  of. 

The  appeal  shall  be  heard  on  the  pleadings  and  evidence  in  the  Dis- 
trict Court,  unless  the  appellate  court,  on  motion,  otherwise  order. 

RI.T.E  II. 

NOTICE  AND   BOND. 

Sectiox  L  When  a  notice  of  appeal  is  served,  the  appellant  shall  file 
in  the  clerk's  office  of  tlie  District  Court  a  bond  for  costs  of  tlie  appeal, 
witii*  sufficient  surety,  in  the  sum  of  $250.  conditioned  that  tlie  appellant 
shall  prosecute  his  appeal  to  effect  and  pay  tlie  costs,  if  the  appeal  is 
not  sustained.  Such  seeuritv  shall  be  given  witliin  ten  davs  after  (ilinsr 
the  notice,  or  the  appeal  shall  be  deemed  abandoned,  and  the  decree  of 
the  court  below  enforced,  unless  otherwise  ordered  by  a  judge  of  this 
court. 

Si:c.  2.  And  if  the  appellant  desires  to  stay  the  execution  of  the  decree 
of  the  court  below,  the  bond  which  he  shall  give  shall  be  a  bond  with  suf- 
ficient surety  in  such  further  sum  as  the  judge  of  the  District  Court  or  a 
judge  of  this  court  shall  onler.  conditioned  that  he  will  al)i(le  by  and  per- 
form whatever  decree  may  be  rendered  liy  this  ccjurt  in  the  cause,  or  on 
the  mandate  of  this  court  by  the  court  below. 

Skc.  .3.  The  appellant  shall,  on  filing  either  of  such  bonds,  give  notice 
of  such  filing,  and  of  the  names  and  residences  of  the  sureties,  and  if 
the  appellee,  within  tv.'o  days,  excepts  to  the  sureties,  they  shall  justify, 
on  notice,  within  two  days  after  siicli  exception. 

RT^r.E  ITT. 

REMKW     I  \    I'Ai;  I    oNF.Y. 

The  appellnnt  may  also,  at  his  option,  state  in  his  notice  nf  appenl 
that    he    desires    only    to    review     one    or    iimre    i|iiesfioiis    inxolxed     in    the 


2".)  00  APrKM'ix. 

i-aiiso.  wliioli  qiU'stioiis  iimst  ho  clcaily  and  s)U'i'iiu'll_v  stainl;  and  'lie 
slmll  l<o  I'onclndfd  in  tliis  liolialf  by  siidi  iidt  ii-c.  and  the  ii'\  ii.'\\  iipuii  hiicli 
an  upjioul  shall  bo  liniitvil  to  such  quest  inn  or  questions. 

lULK  IV. 

ArOSThKS   ON    A1M»KA1,   TO   ('OXTAIN. 

Section  1.  The  aposth's,  on  an  ai>])ea!  to  this  court,  sliall.  in  oases  where 
a  general  notice  of  aiiiH'al  is  ser\ed,  consist  of  tlie  tdllnw  ing: 

(1)  A  captitui  exliihiting  tiie  itroper  style  of  tiie  court  ami  tlie  title  of 
the  cause,  and  a  statement  showing  tlie  time  of  the  comnu'ncement  of 
the  suit:  the  names  of  the  parties,  setting  forth  the  origiiuil  i)arties 
antl  those  wlio  have  become  parties  before  the  appeal,  if  any  cliange 
has  taken  place:  the  several  dates  when  the  res])ective  pleadings  were 
filed;  whether  or  not  the  defendant  was  arrested,  or  bail  taken,  or  prop- 
erty attached,  or  arrested,  and  if  so,  an  account  of  the  proceedings  there- 
under: the  time  when  the  trial  was  had,  and  the  name  of  the  judge  hearing 
the  same:  whether  or  not  any  question  was  referred  to  a  commissioner,  or 
commissioners,  and  if  so.  the  result  of  the  proceedings  and  re]iort  tliereon; 
the  date  of  the  entry  of  the  interlocutory  and  final  decrees;  and  the  date 
when  the  notice  of  appeal  was  filed. 

(2)  All  the  pleadings,  with  the  exhibits  annexed  thereto. 

(3)  All  the  testimony  and  other  proofs  adduced  in  the  cause. 

(4)  The  interlocutory  decree  and  any  order  of  the  court  which  appellant 
may  desire  to  have  reviewed  on  the  ajipeal. 

(5)  Any  report  of  a  commissioner  or  commissioners  to  which  exception 
may  have  been  taken,  with  the  order  or  orders  of  the  court  respect- 
ing the  same,  and  the  exceptions  to  the  report,  and  so  much  of  the  testi- 
mony taken  in  the  jtrocecding  as  may  be  necessary  to  a  review  of  the 
exceptions. 

(6)  All  opinions  of  the  court,  whether  upon  interlocutory  questions 
or  finally  deciding  the  cause. 

(7)  The  final  decree,  and  the  notice  of  appeal;   and 

(8)  The  assignments  of  error. 

Sec.  2.  All  other  papers  shall  be  omitted  unless  otherwise  ordered  by  the 
judge  who  heard  the  cause. 

Sec.  3.  Where  the  appellant  shall  ap])eal  specially  and  seek  only  to 
review  one  or  more  questions  involved  in  the  cause,  the  apostles  may, 
by  stipulation  between  the  proc-tors  for  the  respective  parties,  contain 
only  such  papers  and  proceedings  and  evidence  as  are  necessary  to  review 
the  questions  raised  by  the  appeal. 

RULE  V. 

CEETTFYTNG  "RECO'RDS. 

The  appellants  shall,  within  thirty  days  after  giving  notice  of  appeal, 
procure  to  be  filed  in  this  court  the  apostles  certified  by  the  clerk  of 
the  District  Court,  or  in  case  of  a  special  appeal,  the  stipulated  record. 
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with    the   C'?r-iticatiou   bv    the   said   clerk   of    all   papeis   contain.d  th    ein 
on  file  in  hi;  olUte. 

RULE  VI. 

IF  APPEARANCE  OF  APPELLEE  NOT  ENTERED. 

If  tlie  appellee  does  not  cause  his  appearance  to  be  enter«^d  in  this 
court  \Yithin  ten  days  after  service  on  his  proctor  of  notice  that  the 
apostles  are  filed  in  this  court,  the  appellant  may  proceed  ex  parte  in 
the  cause,  and  have  such  decree  as  the  natur'^  of  the  case  may  demand. 

RTLE  VIL 

NEW   ALLEGATIONS,   ETC. 

U^pon  sufficient  cause  shown,  this  court  or  any  judge  thereof,  may 
allow  either  appellant  or  appellee  to  make  new  allegations  or  pray  dif- 
ferent relief,  or  interpose  a  new  defense,  or  make  new  proofs.  Appli- 
cation for  such  leave  may  be  made  at  any  time  after  the  perfecting  of 
the  appeal  to  this  court,  and  within  fifteen  days  after  the  filing  in  this 
court  of  the  apostles,  and  upon  at  least  four  days'  notice  to  the  adverse 
party  or  his  attorney  of  record. 

RULE  VIII. 
NEW   PLEADLXGS— NEW   TESTIMONY. 

If  leave  be  granted  to  make  new  allegations,  pray  different  relief  or 
interpose  a  new  defense,  the  moving  party  shall,  within  ten  days  there- 
after, serve  such  new  pleading,  duly  verified,  on  the  adverse  party,  who 
shall,  if  such  pleading  be  a  libel,  within  twenty  days  answer  on  oath. 

If  leave  be  given  to  take  new  testimony,  the  same  may  be  taken  and 
filed  within  thirty  days  after  the  entry  of  the  order  granting  such  leave, 
and  the  adverse  party  may  take  and  file  counter-testimony  within  twenty 
days  after  such  filing. 

RULE  IX. 

NEW  TESTIMONY— HOW    lAKEN. 

Such  testimony  shall  be  taken  by  deposition  before  the  clerk  of  this 
court,  or  any  United  States  commissioner,  or  any  clerk  of  a  District  or 
Circuit  Court  of  the  United  States,  or  any  notary  public,  upon  reason- 
able notice,  in  writing,  given  to  the  opposit<'  party  or  his  attorney  of 
record,  either  in  this  court  or  in  the  court  below,  whidi  notice  must 
state  the  name  or  names  of  tlie  witness  or  witnesses  and  the  time  and 
place  of  taking  his  or  their  deposition  or  depositions;  or  by  commission 
issued  out  of  this  court  witli  intciroiiafniies  annexed.  LTpon  sufficient  cause 
shown,  tlu"  court  may  grant  an  opcri  commission.  • 
Fed.  Prac.  Vol.   IIL— 18ti. 


2«,)02  AIM'KXIHX. 

U(  \.V.  X. 

rRlNTTXO  NKW  IM.KADINGS  AND  TESTIMONY. 

If  new  pleadings  are  tiled  or  testimony  taken  in  tliis  oo"nit,  the  same 
shall  also  Ih>  |iriiited  and  furnish(Ml  l)y  tlie  clerk,  as  in  the  2;id  General 
Rule  provided. 

RULK  XI. 

MOTIONS. 

All  motions  shall  be  made  upon  at  least  four  days'  notice. 

ADDITIONAL  ADINIIRALTY  RULES  OF  THE  CIRCUIT  COURT  OF  AP- 
PEALS FOR  THE  SECOND  CIRCUIT. 

RULE  XII. 

WRIT  OF  INHIBITION. 

A  writ  of  inhibition  may  be  awarded  by  this  court  on  motion  of  the 
appellant,  to  stay  proceedings  in  the  court  below  when  circumstances 
require. 

RULE  XIII. 

MANDAMUS. 

A  mandamus  may,  in  like  manner.  l)e  obtained,  to  compel  a  return 
of  the  apostles  when  unreasonably  delayed  by  the  clerk  or  court  below. 

RULE  XIV. 

CASES  TO  BE  PLACED  ON  DOCKET. 

Each  case  shall  be  placed  on  the  docket  as  soon  as  the  printing  of  the 
apostles  is  completed  by  the  clerk. 

RULE  XV. 

BRIEFS. 

Section  L  Counsel  for  the  ai>pellant  shall  file  with  the  clerk  of  this 
court,  at  least  twenty  days  before  the  ease  is  called  for  argument,  ten 
copies  of  a  printed  brief  and  shall  at  the  same  time  serve  two  copies 
thereof  on  the  proctors  of  record,  or  on  the  counsel  engaged  upon  the 
opposite  side.     This  brief  shall  contain  in  the  order  here  stated: 

(1)  A  statement  of  the  nature  of  the  appeal,  the  court  from  wliicli 
the  appeal  is  taken,  and  a  concise  abstract  or  statement  of  the  case, 
presenting  succinctly  the  questions  involved,  and  the  manner  in  which 
they  were  raised. 

(2)  If   the   pleadings   have  been    amended    in   this   court  or   new    proofs 
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have   been   taken,    it  shall   be  stated   what   amendments   have   been   made 
.    and    in   wliat  respect  the  new  proofs   have  changed,  or  tended  to  change, 
the  case  as  made  in  the  court  below. 

(3)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the  points 
of  law  or  facts  to  be  discussed,  with  a  reference  to  the  folios  of  the  record 
or  to  the  number  of  the  questions,  and  the  authorities  relied  upon  in  sup- 
port of  each  point. 

Sec.  2.  The  counsel  for  the  appellee  shall  file  with  the  clerk  of  the 
court  ten  printed  copies  of  his  brief  and  serve  two  copies  thereof  at  least 
ten  (lays  before  tiie  case  is  called  for  argument.  His  brief  shall  be  of 
a  like  character  with  that  required  of  the  appellant,  and  in  case  new  proofs 
are  taken  on  behalf  of  the  appellee,  the  brief  shall  so  state  and  Avherein 
the  new  proofs  have  changed  tlie  case  as  made  in  the  court  below. 

Skc.  3.  The  reasonable  expense  of  printing  briefs  shall  be  an  item  of 
taxable  costs. 

RULE  XVI. 

MANDATES. 

The  decrees  of  this  court  shall  direct  that  a  mandate  issue  to  the  court 
below. 

RULE  XVII. 

EXTENSION  OF  TIME. 

The  time  sprcifiod  in  the  foregoing  rules  for  any  proceeding  may  be  ex- 
tended by  order  of  a  judge  of  this  court.l 

RULE  XVIII. 

WHEN  RULES  OF  DISTRICT  COURTS  TO  APPLY. 

In  all  matters,  in  civil  causes  of  admiralty  and  maritime  jurisdic- 
tion, not  expressly  provided  for  by  the  foregoing  rules  of  this  court,  the 
rules  of  practice  of  the  District  Court  of  the  district  in  which  the  cause 
was  decided,  being  in  force  at  tiie  time  (not  being  inconsistent  with  these 
rules),  will  be  adopted  so  far  as  may  seem  proper. 

RULE  XIX. 

The  following  of  the  general  rules  of  this  court,  and  no  others,  shall 
be  deemed  ailmiralty  rules,  viz.:  Rules  3,  4,  5,  6,  7,  9,  11,  12;  section  4 
of  rule  14;  rules  15.  Ifi,  17,  18,  10,  20,  21,  22;  amended  rule  23;  rules  25, 
26,  27,  28,  29,  section  4  of  rule  30;    rules  31.  .33,  34.  and  36. 

1  The  same  rule  prevails  in  the  Ninth  Circuit  there  numbered  XII. 


VI. 


RULES 
OF 

THE  COURT  OF  CLAIMS  OF  THE  UNITED  STATES. 


CLERK'S  OFFICE. 

1.  The  clerk's  ofTice  will  bo  open  every  day,  except  Sundays,  Saturdays, 
and  liolidays,  from  i*:;]!)  A.  M.  to  4  v.  M.  On  Saturdays  the  oflice  will  be 
tdosed  at  3  p.  m.  and  during  the  Christmas  holidays  at  1  P.  M. 

2.  When  the  court  is  in  session,  both  the  chief  clerk  and  the  assistant 
clerk  will  be  at  the  oflice  during  office  liours.  In  vacation  they  may  arrange 
their  hours  to  suit  each  other  and  tlie  pul>]ic  l)Usiness. 

3.  The  chief  clerk  will  have  charge  of  the  journal  of  the  court,  of  the  law 
docket  and  the  calendar,  and  of  the  printing;  and  he  will  also  prepare  the 
reports  to  Congress. 

4.  The  assistant  clerk  will  attend  to  office  business,  and  will  have  charge 
of  the  general  docket,  the  notice  Ixxik.  and  the  giving  of  notices  under  these 
rules. 

5.  In  the  absence  of  the  chief  or  the  assistant  clerk,  his  duties  will  be 
performed  by  the  other. 

ATTORNEYS  AND  COUNSEL. 

6.  Suits  may  be  commenced  by  the  claimant  in  person,  or  through  his  at- 
torney in  fact,  or  an  attorney  of  this  court.  If  tlie  claimant  is  represented 
by  an  attorney  in  fact,  the  power  must  be  filed  with  the  clerk,  and  its  exe- 
cution nuist  be  proved  or  acknowledged  before  an  officer  authorized  to  take 
acknowledgments  of  deeds. 

7.  In  Congressional  and  Departmental  cases  attorneys  may  enter  an  ap- 
pearance prior  to  the  filing  of  a  petition,  by  filing  a  power  of  attorney  from 
the  claimant,  or  legal  representatives,  or  heirs  of  the  deceased  claimant. 

8.  Any  person  of  good  moral  character,  who  has  been  admitted  to  prac- 
tice in  the  Supreme  Court  of  tlie  United  States,  or  in  tlic  liigliest  court  of 
the  District  of  Columbia,  or  in  tlie  highest  court  of  any  State  or  Territory, 
may  be  admitted,  on  motion  in  o])en  court,  to  practice  as  an  attorney  and 
counselor  of  this  court. 

He  may  also  be  admitted  by  an  order  at  chambers,  on  its  being  shown 
by  affidavit  or  otherwise  that  he  is  qualified  as  above  provided. 

2004 


RULES    OF    THE    COUKT    OF    CLAIMS.  2965 

9.  There  shall  be  put  one  attorney  of  record  for  the  claimant  in  any  case 
at  any  one  time.  A  firm  of  attorneys  will  be  regarded  as  the  attorney  of 
record. 

10.  A  claimant  may  change  his  attorney  on  such  conditions  as  the  court 
may  prescribe.  The  moving  jjarty  must  produce  the  consent  of  the  attorney 
of  record  or  liis  duly  authorized  representative  or  must  certify  or  show  by 
affidavit  that  the  attorney  of  record  has  been  notified  of  the  filing  of  the 
motion.  If  no  objection  to  the  substitution  be  filed  by  the  attorney  of 
record  within  ten  days  thereafter,  the  motion  will  be  allowed. 

If  the  attorney  of  record  resides  at  a  distance,  the  court  will  not  act  on 
tlie  motion  until  a  reasonable  time  has  elapsed  for  his  objection  to  be  filed. 

The  motion  when  submitted  must  be  accompanied  either  by  a  power  of 
attorney  from  the  claimant  containing  a  power  of  substitution  or  by  the 
cei'tificate  of  the  attorney  of  record  that  the  substitution  is  made  with  the 
knowledge  and  assent  of  the  claimant. 

11.  Petitions,  pleadings,  and  motions  on  the  part  of  the  claimant  must 
be  signed  by  the  attorney  of  record ;  pleadings  and  motions  on  tlie  part  of 
the  United  States,  by  the  proper  assistant  attorney-general. 

12.  Should  any  Indian  or  Indians  interested  desire  to  appear  in  any 
action  under  act  of  .Marcli  3,  1891.  chapter  .")38  (1  Supp.  R.  S.,  2d  ed.  913), 
and  defend  by  an  attorney  cm])loyed  by  them,  application  therefor  shall  be 
made  to  the  court,  showing  such  interest,  the  name  of  the  Indian  or  Indians 
interested,  of  the  attorney  employed,  and  the  approval  of  the  Commissioner 
of  Indian  Affairs  in  that  beiialf.  whereupon  tbc  court  will  make  an  order 
allowing  such  appearance  and  dcfciisc  liy  the  attorney  employed. 

13.  Counsel  other  than  the  attorney  of  record  may  be  heard  on  cither 
side  at  the  trial  or  at  any  stage  of  the  proceedings,  but  shall  not  be  en- 
titled to  file  pleadings,  give  notices,  or  make  motions. 

14.  Attorneys  of  record,  or  tbe  (laimant  if  he  appear  in  person,  on  ap- 
pearing in  a  suit,  will  register  with  tlie  clerk  of  the  court  a  post-office  ad- 
dress, to  which  all  notices  required  by  these  rules  or  ordered  by  the  court 
may  be  sent. 

].").  Attorneys  for  claimants  in  Indian  depredation  cases  desiring  the 
court  to  make  an  allowance  of  attorney's  fees  for  prosecuting  the  claim 
shall,  on  or  l)efore  the  sul)mission  of  the  cause,  file  a  written  statement  of 
their  emploj'ment,  giving  the  date  thereof,  sbowing  the  services  performed, 
and,  if  any,  wliat  unusual  services  have  been  rendered  or  expenses  incurred 
by  them. 

THE  PETITION. 

10.  Suits  shall  be  commenced  by  petition,  verified  in  the  manner  provided 
by  law,  and  filed  in  the  office  of  the  clerk,  with  one  extra  copy  in  print 
or  typewriting.  Tlie  clerk  will  note  thereon  the  day  of  filing,  and  will 
cau.se  a  copy  to  be  forwarded  to  the  Attorney-Oencrai.  \\  itliiii  twenty  days 
thereafter  the  claimant  shall  have  printed  thirty  c'()i)ics  of  sucb  petition,  re- 
taining ten  copies  for  the  trial  record  and  filing  remaining  cojiies  in 
the  clerk's  office,  unleHS  the  court,  on  motion,  for  good  and  sufficient  cause, 
waives  the  printing  of  the  petition. 

Ten  of  .-;iid  coiiies  shall  be  for  ttie  Attoriiey-C.eiieral. 
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Tlio  petition  must  ooiuply  with  tlio  law  rospootiiij];  what  action  has  been 
liuil  thiTooii  bofoio  C'onjiross  or  anv  of  tlio  IV'piirtiiionts,  the  ownersliip  of 
tin"  I'laini,  ami  wliat  transfor,  or  assigiinioiits,  if  ;ui}-,  have  been  iiuule,  and 
must  also  set  forth: 

(1)  The  title  of  the  aetioii.  witli  tlie  full  Christian  and  surnames  of  all 
the  elainiants. 

(2)  A  plain,  eoncise  statenu'iit  of  the  facts,  .i;iviiiij:  venue  and  date,  free 
from  argvnnentative,  irrelevant,  and  iiupcrt  ineiil  matter. 

(3)  In  every  ease  transmitted  by  the  head  of  a  Department,  by  Conj^n-ess, 
or  a  evmniittee  thereof,  a  copy  of  the  order  of  transmission  shall  be  set  out 
or  annexed,  as  provided  by  par.  ,'),  Rule  27. 

(4)  The  elainnmt  must  state  distinctly  the  amount  for  which  he  demands 
judirment,  or  tiie  relief  for  which  lie  prays. 

17.  If  the  elaim  be  founded  ujion  an  act  of  Congress,  or  upon  a  rcfru- 
lation  of  an  Kxeeutive  Department,  the  act  and  the  section  thereof  upon 
which  the  claimant  relies  must  be  specified,  and  the  particular  regulation 
of  the  Department  must  be  stated  in  terms. 

18.  If  the  claim  be  founded  upon  an  express  contract  with  the  Ihiited 
States,  the  substance  of  sucli  contract  must  be  set  forth  in  the  petition 
and,  if  it  be  in  writing,  the  orij^jnal  or  a  copy  must  be  annexed  thereto. 
If  it  be  founded  upon  an  implied  contract,  the  facts  upon  which  the  claim- 
ant relies  to  prove  a  contract  must  be  specified.  If  it  consists  of  several 
matters  or  items,  each  nnist  be  separately  stated. 

Statutes  of  limitation. 

19.  If  it  appear  on  tlie  fact  of  the  petition  that  the  claim  first  accrued 
more  than  six  years  before  the  petition  was  tiled,  the  claimant  must  aver 
therein  the  existence  and  period  of  duration  of  some  disability,  recognized 
by  law,  which  prevented  his  filing  his  petition  within  that  time,  in  default 
whereof  it  will  be  considered  that  no  such  disal)ility  existed,  and  the  petiti- 
tion  may  be  dismissed  on  motion. 

20.  In  cases  under  section  14  of  the  act  of  March  3,  1887,  chapter  359 
(1  Supp.  R.  S.,  2d  ed.,  559),  if  any  statute  of  limitation  has  applied  to 
the  claim,  the  claimant  shall  set  out  in  his  petition  any  facts  bearing  upon 
the  question  whether  the  bar  of  such  statute  should  be  removed,  or  which 
shall  be  claimed  to  excuse  the  claimant  for  not  having  resorted  to  any 
established  legal  remedy. 

21.  If  the  claimant,  in  avoidance  of  the  bar  of  limitation,  aver  in  iiis 
petition  the  existence  and  duration  of  any  such  disability,  and  it  thereby  ap- 
pears that  after  the  disability  ended  more  than  three  years  liad  elajised 
before  the  petition  was  filed,  the  petition  may  be  dismissed  on  motion. 

22.  If  upon  the  face  of  the  petition  it  does  not  appear  when  the  claim 
first  accrued,  the  court  may  require  the  claimant  to  make  the  petition 
definite  and  certain  in  that  regard,  and  in  default  thereof  may  dismiss  the 
suit. 

2.*}.  Averments  in  regard  to  the  time  when  a  claim  first  accrued,  or  in 
regard  to  an  alleged  disability  of  the  claimant,  will  be  held  to  he.  put  in 
issue  by  tlie  defendants'  general  traverse. 
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Verificaticm,  of  petition. 

24.  If  the  petition  be  verified  by  any  one  other  than  the  claimant,  a 
power  of  attorney  aiitliorizing  him  to  prosecute  the  suit  or  mal<e  the  verifi- 
cation must  be  annexed  to  the  petition  and  filed  therewith. 

Before  the  rendition  of  judgment  the  court  may  require  the  attorney  of 
record  to  satisfy  it  that  the  party  executing  such  power  of  attorney  is  still 
living. 

In  all  cases  where  a  petition  is  dismissed,  and  the  court  has  jurisdiction 
so  to  do,  a  formal  judgment  shall  be  entered  against  the  claimant  in 
favor  of  the  United  States. 

Petition  in  Indian  Depredation  cases, 

•J.O.  The  petition  must  set  forth: 

(1)  The  title  of  tlie  action,  with  the  full  Christian  and  surnames  of  all 
the  claimants,  and  the  name  of  the  band,  tribe,  or  nation  of  defendant 
Indians. 

(2)  The  residence  and  citizenship  of  each  of  the  claimants  and  the  dam- 
ages sought  to  be  recovered. 

(3)  A  plain,  concise  statement  setting  forth  the  facts  and  circumstances 
uj)(>n  which  such  claims  are  based,  giving  place  and  date,  the  persons, 
classes  of  persons,  tribe  or  tribes  or  band  of  Indians  by  whom  the  alleged 
illegal  acts  were  committed,  the  proi)erty  lost  or  destrroyed.  and  the  vahu; 
thereof,  and  any  other  facts  connected  with  the  transaction  and  material 
to  the  proper  adjudication  of  the  case,  free  from  argumentative  and  im- 
jiertinent  matter. 

(4)  Whether  the  claim  has  been  examined,  approved,  and  allowed  by  the 
Secretary  of  the  Interior,  or  under  his  direction;  and,  if  so,  for  what 
amount,  the  date  tliereof,  and  refer  briefly  to  the  official  letter,  report,  or 
document  showing  sucli  action,  and  state  whether  claimant  elects  to  reopen 
the  case  and  try  tiie  same  before  tlie  court  or  desires  judgment  for  the 
amount  so  allowed. 

Petition  in  French  >^poliation  cases. 

26.  Parties  having  a  common  interest,  growing  out  of  the  seizure  of  the 
same  ves.sel  or  its  cargo,  may  unite  in  one  petition  for  the  recovery  of  their 
respective  claims,  which  may  be  heard  togetlier. 

W'lieie  insurance  was  made  in  liis  own  name  by  one  for  liimself  and 
others,  or  as  agent  for  others,  or  by  a  keeper  of  an  insurance  ofiice,  in 
either  case,  or  in  case  of  an  agent  for  underwriters,  in  respect  of  a  policy 
or  a  loss  thereunder  from  sj)()liation.  his  ailministrator,  appointed  in  tlie 
jurisdiction  of  liis  last  domicile,  may  file  one  petition  on  each  policy  for 
all  the  underwritr-rs  thereon,  and  the  jiersonal  re|>resentatives  of  the 
underwriters  may  cnmi'  in  ami  be  heard  tliiTeon  in  respect  of  their  re- 
spective interests. 

To  avoid  multiplicity  of  petitions  in  Indialf  of  sej)arate  underwriters 
upon    a   single   policy,   the   personal    representative   of   any   one   may   f.le   a 
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petition  for  liis  tloci'ili-iit  si'ttin*;  u\t  (lu'  iiitcrost  of  iiU  iiiult-rw  rit*  is  u\)Oi\ 
the  saiiu'  polirv.  luiil  tlu'iouftcr. 

0\\  or  iH'foro  .lamiiuy  20.  1SS7,  tlie  ivpri'seiilativos  of  any  or  all  tlie 
other  uiulerwriters  on  tlie  |>oli(y  may  l>y  motion  Ik-  ])('rniit(('(l  to  hccume 
jiarties  to  tiuit  petition,  and  they  will  he  lieard  as  to  their  resjicctive 
interests  after   lilin_>j:  letters  of  ailinini>tralioii. 

When  the  petition  of  the  owners  of  a  vessel  or  its  eargo  sets  ont  an  in- 
suranee  thennm.  the  insnrers  may.  nniler  the  same  restrietions  and  in  the 
sanie  manner,  on  motion,  proseeute  their  respect  i\f  interests  in  the  same 
ease. 

Where  claimants  are  tirms  or  joint  owners,  the  petition  of  tlie  personal 
representative  of  the  last  survivor  may  be  made  in  behalf  of  all,  and  the 
personal  representatives  of  the  others  may  eome  in  and  he  heard  in  respeet 
to  their  interests. 

Petitions  in  cases  under  the  Bowmwn  and  Tucker  acts. 

27.  In  cases  for  stores  and  snp])lies  the  petition  shall  embrace  the  follow- 
ing : 

(1)  An  allegation  as  to  loyalty  of  the  party  from  wiiom  the  stores  or 
supplies  were  taken  or  person  fnrnishing  same. 

(2)  If  the  suit  is  by  legal  representative  it  must  be  alleged  when  and  by 
what  authority  such  party  was  appointed  such  representative.  And  it 
must  be  alleged  that  the  claimant  brings  into  court  his  warrant  of  au- 
thority. 

(3)  It  must  be  alleged  whether  the  claim  was  before  the  Commissioners 
of  Claims,  Quartermaster-General,  or  Commissary-General  of  Subsistence, 
and  with  what  result,  together  M-ith  a  brief  statement  of  the  ground  given 
for  the  decision. 

(4)  It  must  show  the  items  of  account  before  said  commission  or  ofTicers, 
and  wiiich  of  said  items  are  now  presented  to  this  court. 

(5)  It  must  be  stated  which  House  of  Congress  or  committee  referred 
the  case,  with  the  date  thereof,  and  if  by  bill  a  copy  thereof  shall  be  an- 
nexed to  the  petition. 

It  must  be  stated,  where  it  is  known  to  the  claimant,  what  officers,  regi- 
ments, brigades,  or  commands  took  or  were  furnished  with  stores  or  sup- 
plies or  occupied  the  real  estate  in  suit,  or  it  will  be  ground  for  con- 
tinuance. 

U'here  printed  copies  of  the  petition  have  not  been  filed  pursuant  to  Rule 
10.  the  attorney  for  the  claimant  will  file  in  the  clerk's  office,  for  trans- 
mission to  the  Attorney-* General,  two  typewritten  copies  of  the  petition, 
and  an  entry  to  that  effect  will  he  made  on  tlie  docket. 

(6)  In  Congressional  cases  for  the  use  or  destruction  of  buildings  ol 
whatever  character,  the  evidence,  in  addition  to  that  required  respecting 
the  loyalty  of  the  claimant,  must  show  as  s))ecifically  as  may  be  when  and 
how  long  such  buildings  were  occupied  ur  when  destroyed,  and  by  wliose 
authority,  the  purpose  of  such  use  or  destruction,  when  such  buildings 
were  constructed,  the  dimensions  thereof,  of  what  material  constructed,  the 
cost  of  such   buildings  and  their  furnishings,  together  with  the  condition 
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and  value  of  sucli  buildings  when  used  or  destroyed,  or  both.  In  short,  all 
the  elements  essential  to  enable  the  court  to  judicially  determine  what 
amount,  if  any,  should  be  allowi'il  for  the  rent  or  destruction  of  such  build- 
ings, or  both. 

Petitions  in  Departmental  and  Congressional  cases. 

28.  After  tlie  (iling  of  a  case  transmitted  to  the  court  bj'  the  head  of  an 
Executive  Department  or  by  Congress,  or  either  House,  or  by  a  committee 
thereof,  any  person  directly  interested  in  the  case  may  appear  as  a  party 
therein  by  filing  his  j)etition,  under  oath,  in  accordance  with  Rules  16 
and  17. 

29.  Any  person  claiming  to  be  indirectly  interested  in  any  question  in- 
volved in  such  case  may  appear  and  be  heard  on  the  one  side  or  the 
other,  as  his  interest  may  require,  upon  filing  a  petition,  under  oath,  set- 
ting forth  specifically  and  concisely  how  he  claims  to  be  interested,  and 
submitting  the  questions  raised  to  the  decision  of  the  court. 

30.  If  no  claimant  directly  or  indirefctly  interested  appears  and  files  his 
petition  within  six  months,  the  Attorney-General,  upon  thirty-days'  notice 
to  the  parties  who  appear  by  the  papers  transmitted  to  be  interested  there- 
in, may  set  the  case  down  for  trial  upon  such  evidence  as  he  may  submit. 
Where  such  case  was  transmitted  by  tlie  head  of  an  P]xecutive  Department 
tile  court  will  proceed  to  try  the  case  upon  the  statement  made  by  the 
head  of  such  department. 

Amendment  to  petition. 

31.  When  the  claimant  cannot  state  his  case  with  the  requisite  particu- 
larity without  an  examination  of  papers  in  one  of  the  Executive  Depart- 
ments, and  has  been  unable  to  obtain  a  sulTicient  exaniiiiation  of  such 
papers  on  application,  he  may  file  a  petition  stating  his  claim  as  far  as  is 
in  his  power,  and  specifying  as  definitely  as  he  can  the  papers  he  requires. 
The  court  will  then,  upon  motion,  call  upon  the  proper  department  for 
such  information  or  ]ja])ers  as  may  be  deemed  necessary,  and  when  the 
same  are  fiirnislied  the  petition  may  be  amended  and  take  tiie  place  of  the 
original   petition. 

32.  A  claimant  desiring  to  amend  his  petition  or  to  introduce  new 
parties  may  do  so  at  any  time  before  final  submission,  without  special 
leave,  by  filing  an  amended  jietitioii  eiiiliodying  tlu^  amendments  desired. 
The  right  to  make  such  anit'iidmcnts  or  to  introduce  new  parties  is  subject 
to  the  objection  of  the  defendants  either  before  or  at  the  trial. 

33.  The  court  or  the  chief  ju.stice  or  a  judge  in  vacation  may,  on  motiuii, 
r<'i|uiic  a  claimant  to  make  bis  petition  more  specific,  or  to  make  and  file  a 
duly  veiilicil  liilJ  of  paiticiilars  within  a  time  lixcd,  and  in  case  of  failuif 
so  to  do  till-  p«-tilion   may   be  di-^Mii.^scd. 

EXECUTORS,  ADMINLSTRATORS.  W  IDoWS,  AND  NEXT  OF  KIN. 

3-1.  If  till'  'hiiiiiant  he  an  cxcciiior.  adnii  iii^t  rator,  guaidiaii,  or  other 
represi-ntiitive  appointed  by  a  judicial  tribunal,  a  duly  ant  licnticatcd  copy 
of  the  record  of  the  ayipointment  must  be  lib-il  with  tin-  petition. 
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;>,'>.  It  tlio  I'lniniaiit  dio  poiidiiij;  tlio  suit,  liis  dcatli  may  be  supfgosted  on 
tlie  rt'fortl.  ami  liis  ])ro|>or  ivi)rosoiitntivi",  on  liliii^  a  duly  autlionticated 
i'iH)y  of  the  rword  of  liis  appoiiitiuoiit  us  oxofutor  or  administrator,  may  be 
admitted  to  prosoi'iito  tlio  suit  without  special  leave,  hut  subject  to  the  ob- 
jection of  the  ilefeiidants  either  hefi>re  or  at  the  trial. 

.■?(■(.  \\  lure  a  suit  is  prosecuted  in  tlu'  uauie  of  the  widow  of  the  deceased 
clainuuit,  it  must  he  shown  by  evidence  that  the  present  claimant  ia  the 
widow  of  th<'  deceasetl ;  and  where  it  is  prt)sei'uted  in  tlu'  name  of  the  heirs 
or  next  of  kin  of  the  deceased  it  must  be  shown  that  they  are  his  only 
heirs  or  next  of  kin. 

PLEADINGS. 

37.  Demurrers  and  pleas  must  be  filed  within  sixty  days  after  the  filling 
of  the  petition,  unless  the  court  extend  the  time. 

38.  If  a  demurrer  be  sustained,  the  claimant  may,  once  of  right,  amend 
liis  petition,  within  such  time  as  the  court  may  direct;  hut  if  he  decline 
to   amend,   jvidjinient   will   he   rendered   dismissing   the    petition. 

39.  If  a  demurrer  be  overruled  the  defendants  may  of  right  plead  to  the 
petition  within  sucli  time  as  the  court  may  direct;  but  if  they  decline  so 
to  do,  the  claimant  may  proceed  with  the  case,  but  shall  not  have  judg- 
ment for  his  claim  or  for  any  part  thereof,  unless  he  shall  establish  the 
same  by  proof  satisfactory  to  the  court. 

40.  Within  three  months  after  the  tiling  of  a  set-oflF  or  counter-claim  by 
the  defendants,  the  claimant  must  answer  the  same  by  replication  under 
oath,  unless  the  court  extend  the  time  for  twenty  days. 

41.  When  the  Attorney-General  pleads,  under  section  1086  of  the  Re- 
vised Statutes,  that  the  claimant  has  practiced  or  attempted  to  practice 
fraud,  he  shall  set  forth  tlie  facts  witli  sufficient  particularity  to  enable  the 
claimant  to  answer  the  same  in  detail,  and  the  claimant  shall,  within  three 
months  after  the  filing  of  said  plea,  reply  to  the  same  with  like  particular- 
ity, under  oath,  unless  the  court  extends  the  time  for  ten  daj's. 

42.  Unless  the  Attorney-General  shall,  within  sixty  days  after  the 
service  of  the  petition  upon  him,  appear  and  defend  by  tiling  a  demurrer 
plea  or  answer,  and  by  filing  a  notice  of  any  counterclaim,  set-oflF,  claim  of 
damages,  demand,  or  defense  in  the  premises,  a  general  traverse  of  the 
petition  shall  be  considered  as  entered  on  the  part  of  the  defendants,  and 
the  case  shall  he  proceeded  with  the  same  as  though  an  answer  of  general 
traverse  had  been  filed. 

IMOTIOXS. 

43.  Motions  will  be  heard  in  the  first  instance  before  tlie  chief  justice  or 
a  judge  at  chambers.  They  must  be  in  writing  and  come  to  him  tiirough 
the  clerk's  office.  Those  which  are  ex  parte  will  be  acted  upon;  those 
which  are  not  ex  parte  will  be  sent  to  the  law  calendar  for  argument  un- 
less accompanied  by  the  consent  of  the  opposite  party. 

44.  In  eases  where  the  action  of  the  court  is  necessary,  or  where  the 
ibove   procwlure   will   not  be  properly   apfilicable,   the  moving   party   may 
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call  the  attention  of  the  court  to  the  fact  and  request  such  disposition  of 
the  motion  as  may  be  deemed  suitable  or  necessarj-. 

45.  A  motion  to  amend  a  petition  under  Rule  32  will  be  regarded  as 
ex  parte  and  entered  as  allowed  by  the  clerk,  and  the  suggestion  of  the 
<leath  of  the  claimant  and  the  motion  to  substitute  his  executor  or  ad- 
ministrator, under  Rule  35,  will  also  be  regarded  as  ex  parte  and  entered 
as  allowed  by  the  clerk.  A  motion  to  consolidate  cases  involvins  sub- 
stantially  the  same  issues  will  also  be  regarded  as  ex  parte.  But  these 
orders  will  be  subject  to  tlie  objections  of  the  defendants,  either  at  or  be- 
fore the  trial. 

Any  brief  filed  in  connection  with  a  motion  must  be  printed  or  type- 
written. 

WITNESSES. 

46.  When  a  petition  is  filed  and  the  proper  Department,  in  response  to 
calls  therefor,  has  without  unnecessary  delay  reported  or  had  refused  so  to 
do,  and  issue  of  fact  has  been  joined,  either  party  may  proceed  to  take 
testimony;  but  if  issue  is  pending  on  demurrer  such  issue  must  be  disposed 
of  before  testimony  is  taken. 

47.  Unless  the  court  order  a  witness  to  testify  orally  on  the  trial  the 
evidence  of  witnesses  mu.st  be  bj'  deposition,  taken  either  before  a  commis- 
sioner of  the  court,  or  a  judge  of  a  court  of  the  United  States,  or  a  judge 
of  a  court  of  record  in  a  State  or  Territory  of  the  United  States,  or  a 
United  States  commissioners,  or  a  notary  public. 

When  a  deposition  is  taken  before  a  notary  public  it  must  be  taken 
in  the  form  and  manner  prescribed  for  commissioners  of  this  court  and 
for  the  same  compensation  and  subject  to  Rules  52  and  (i5. 

48.  When  a  witness  can  be  conveniently  examined  before  a  judge  of  this 
court  either  party,  at  any  timp  prior  to  the  examination,  may  move  for  an 
order  directing  that  his  deposition  be  so  taken. 

The  court  may  order  a  witness  or  a  claimant  to  bo  produced  before  the 
court  or  one  of  the  Judges  thereof  for  examination. 

49.  If  a  witness,  having  been  duly  summoned  and  his  fees  tendered  him, 
shall  fail  or  refuse  to  appear  and  testify  before  any  officer  authorized  to 
take  his  testimony,  a  rule  upon  him  will  be  issued  by  the  court,  on  motion, 
to  show  cause  why  a  fine  should  not  be  imjjosed  upon  him,  and  if  he  fail  to 
show  sufficient  cause  he  shall  be  fined  not  exceeding  one  hundred  dollars. 

50.  The  fees  of  witnesses  shall  be  such  as  are  now  or  may  hereafter  be 
prescribed  by  Congress  and  shall  be  paid  by  the  party  at  whose  instance 
the  witnesses  appear. 

DEPOSITIONS. 

rhpo.iitians  on    writ  tin    interrogatories. 

51.  Depositions  obtained  in  foreign  countries  must  be  taken  on  written 
interrogatories  sent  out  under  a  special  commission  issued  by  the  clerk. 

Depositions  may  be  taken    in   like  manner  within  the   United  States,  hv 
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coiistMit  of  parties,  or  wlu'ii  autlmri/fd  I'v  tlio  roiirt.  or  hy  the  cliii-f  justice 
or  a  jviil^i'  in  \aiation. 

riu>  written  interroi^atories  niiist  be  lileii  in  the  elerk's  ollii'e  and  notiee 
thereof  !,'iven   to  tlie  ailverse   party. 

Witliin  lifti-en  days  after  sueh  notice  the  adverse  party  may  lih>  objec- 
Hons  to  any  of  tlie  interrogatories,  spoeitiealiy  statiiij;  tiie  jirounds  of  ob- 
jection, and  may  eitlier  tile  cross-interrofiatories  or  a  notice  that  he  will 
cross-examine  the  witnesses  orally,  whicli  notice  shall  be  attaclied  to  the 
special  commission. 

If  he  lile  cross-interro<iatories,  the 'other  party  may  within  fifteen  days 
thereafter,  file  objections  thereto,  specially  stating  the  grounds  of  ob- 
jection. 

No  objections  to  an  interrogatory  or  a  cross- interrogatory  will  be  con- 
sidered at  the  trial  unless  taken  before  the  eommission  issvies. 

."vi.  Wiien  a  de])osition  is  taken  upon  written  interrogatories  and  written 
cross-interrogatories,  neither  the  Attorney-General  nor  the  claimant,  his 
agent  or  attorney,  nor  any  other  person,  shall  be  present  at  the  examina- 
tion of  the  witness;  which  fact  shall  be  certified  by  the  officer  taking  tlie 
depositions,  who  shall,  in  such  cases,  propound  the  interrogatories  and 
cross-interrogatories  to  the  witness  in  their  order,  and  reduce  his  answers 
to  writing  in  the  witness'  own  words. 
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Depositions  on  oral  examination. 

53.  The  party  proposing  to  take  depositions  on  oral  examination  shall 
cause  fifteen  days'  notice  to  be  given  thereof  to  the  other  party  or  his 
attorney.  The  notice  must  be  in  Avriting  and  state  the  names  of  the  wit- 
nesses to  l)e  examined,  the  day  of  the  month,  the  hour,  and  the  place  of 
taking  the  deposition,  and,  if  practicable,  the  name  of  the  ofTicer  before 
whom  such  de])ositions  are  to  be  taken. 

But  no  deposition,  except  by  consent  of  parties  or  the  order  of  court, 
shall  be  taken  during  a  day  when  the  attorney  of  record  for  the  claimant 
or  the  attorney  of  the  Department  of  Justice  charged  with  preparation  of 
the  case  or  cases  in  which  the  deposition  is  to  be  used  is  so  engaged  in  the 
trial  of  cases  in  court  that  he  cannot  attend.  It  shall  be  the  duty  of  the 
attorney  receiving  a  notice  to  take  depositions,  in  case  he  cannot  attend  for 
the  reason  stated  herein,  to  notify  the  attorney  on  the  opposite  side  that  he 
will  be  unable  to  attend  at  the  time  and  place  stated  in  the  notice. 

54.  When  the  claimant  proposes  to  take  a  deposition  and  the  witness 
resides  more  than  500  miles  from  Washington,  or  when  the  defendants  pro- 
pose to  take  the  deposition  and  the  witness  resides  more  tlian  500  miles 
from  the  claimant  or  his  attorney,  one  day's  further  notice  shall  be  given 
for  every  additional  hundred  miles. 

55.  If  a  deposition  is  to  be  taken  on  behalf  of  the  cdaimaiit  in  the  Dis- 
trict of  Columbia  three  days'  notice  shall  be  suflicient  and  if  it  be  taken 
on  behalf  of  the  defendants  a  like  notice  sliail  he  sufficient  when  the 
claimant's  attorney  resides  or  has  an  office  within  the  District.  But  if 
there  be  no  reason  for  taking  the  deposition  on  such  short  notice  the  court 
or  a  judge  thereof  will  enlarge  the  time. 
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56.  Wlien  the  court  has  made  an  order  under  Revised  Statutes,  section 
1080.  for  the  taking  of  tlie  testimony  of  the  claimant,  and  he  has  been  no- 
tified of  the  time  and  place,  no  further  testimony  on' his  part  shall  be 
taken  until  he  has  been  examined,  unless  the  court  or  the  chief  justice  or 
a  judge  on  motion  otherwise  orders. 

57.  When  a  deposition  is  taken  by  oral  examination,  each  question  pro- 
pounded to  the  witness  must  be  recorded,  and  his  answers  must  be  taken 
down  in  his  own  words. 

.58.  No  general  objections  to  any  question  shall  be  noticed  by  the  officer; 
but  where  an  objection  is  made  on  specifically  stated  grounds,  the  officer 
shall  record  the  same. 

59.  VA'hen  depositions  are  taken  on  notice,  as  provided  in  Rule  53,  if 
the  notice,  either  party  may.  after  the  examination  of  the  witnesses  pro- 
duced under  the  notice,  be  entitled  to  produce  and  examine  other  witnesses; 
but  in  such  case  one  day's  notice  must  be  given  to  the  adverse  party,  or  his 
attorney,  there  present. 

Depositions  in  fee  cases. 

60.  In  depositions  hereafter  taken  in  fee  cases  the  witnesses  are  re- 
quired to  confine  themselves  to  the  statement  of  facts  connected  with  the 
claim,  as  witnesses  in  other  cases,  and  depositions  taken  in  violation  of 
this  order  will  not  be  considered  or  may  on  motion  be  suppressed  by  the 
court.  The  findings  must  state  the  exact  nature  of  the  service,  stating  sepa- 
rately as  to  each  kind  of  service.  It  must  distinctly  appear  where  more 
than  one  service  of  a  different  class  is  contained  in  the  same  finding  as  to 
how  much  is  claimed   for  each  service. 

General  provisions  as  to  depositions. 

61.  At  the  request  of  either  party  a  person  whom  either  expects 
or  intends  to  call  as  a  witness  in  the  same  case,  or  in  any  kindred  case, 
shall  be  excluded  from  the  room  wliere  the  testimony  of  a  witness  is  being 
taken.  If  such  a  person  remain  in  the  room,  or  within  hearing  of  the 
examination,  after  such  request  has  been  made,  he  shall  not  thereafter  be 
adniittid  to  testify  in  the  case,  or  any  kindred  case,  except  by  the  con- 
sent of  tlie  party  who  requested  his  exclusion. 

62.  Witnesses  must  be  sworn  or  affirmed  before  any  questions  are  put 
to  them,  to  tell  the  truth,  the  whole  truth,  and  notliing  but  tlie  truth, 
relative  to  the  cause  in  which  they  are  to  testify;  and  each  witness  shall 
tlicii  state  his  name,  age,  occupation,  and  place  of  residence;  whether  he 
has  any,  and,  if  any,  what,  interest,  direct  or  indirect,  in  tlie  claim  wliich 
is  tlie  subject  of  inquiry;  and  whether,  and  in  what  degree,  he  is  relateil 
to  the  claimant. 

.At  the  conclu.sion  of  tln'  deposition  the  witness  shall  state  whether  he 
knows  of  any  other  matter  nlntivc  to  the  claim  in  (luestion;  and  if  he  does, 
he  shall  state  it. 

The  testimony  of  the  witness  when  completed  shall  be  read  over  to  iiim 
and  be  signed  by  him  in  the  presence  of  the  officer. 
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In  liis  return  the  onicor  imist  show  that  (.h»>  witm-ss  Avns  proporly  sworn 
or  alhrnuvl.  and  tlnit  tlio  answers  wore  tiiken  down  in  liis  priseuce  and  read 
over  to  and  signed  by  tlie  witness. 

03.  The  ollieer  must  so  eoiuuH't  tlie  slieets  of  the  deposition  that  they  ean- 
not  he  tampered  with,  and  must  return  tlicni  seah>tl  loj^etiier.  He  must 
sign,  and  make  tlu>  witness  sign,  eaeli  sheet:  and  he  must  spare  no  i)ains 
to  return  to  the  eourt  the  exact  evidence  he  has  taken. 

(it.  All  exhibits  must  be  carefully  nuxrked  so  as  to  be  capable  of  immedi- 
ate identilieation,  and.  when  praotieable,  must  be  attached  to  tlie  deposi- 
tion under  seal. 

Go.  The  ollieer  must  state  in  the  caption  of  the  deposition  the  cause  in 
which  it  was  taken,  the  place  and  date  of  taking,  the  name  of  the  witness, 
the  party  by  whom  called,  and  the  names  of  the  parties  and  counsel  i)rcs- 
ent.  And  in  the  body  of  the  deposition  must  also  be  shown  by  whom  the 
witness  was  examined  and  cross-examined. 

In  no  case  shall  a  deposition  be  taken  before  a  commissioner  of  the  court 
or  other  ollieer  (authorized  to  take  depositions)  wlio  has  any  odice  con- 
nection or  business  employment  with  the  parties  to  the  suit  or  their  attor- 
neys except  by  consent  of  parties  and  when  no  other  oflicer  is  accessible, 
and  in  his  certificate  to  sucli  depositions  such  ofiicer  shall  so  certify. 

Failure  to  so  certify  shall  be  deemed  sulFicient  ground  to  suppress  such 
deposition. 

66.  The  officer  must  inclose  the  depositions  and  exhibits  in  a  packet, 
under  his  seal,  and  direct  the  same  to  the  clerk  of  the  Court  of  Claims  at 
Washington,  D.  C,  and  deposit  the  package  in  the  post-ofTice,  or  in  an  ex- 
press office,  or  he  may  transmit  the  same  by  a  messenger,  whose  name  shall 
be  by  him  indorsed  on  the  packet.  Depositions  reaching  the  clerk's  ollice 
in  any  other  way  may,  on  motion,  be  stricken  from  the  tiles. 

67.'  If  the  ofiiccr's  fees  be  not  paid  at  the  time  of  taking  the  deposition, 
he  should  indorse  on  tlie  outside  of  the  packet  the  name  and  iuuu1)or  of 
the  case  and  for  which  party  the  testimony  was  taken,  also  the  gross 
amount  of  his  fees  and  disbursements,  and  inclose  inside  a  detailed  state- 
ment thereof. 

The  packet  when  so  indorsed  must  not  be  opened  until  the  party  for 
whom  the  depositions  were  taken  deposits  with  tlie  clerk  the  amount  in- 
dorsed thereon  unless  such  deposit  be  waived  in  writing  by  the  ofiicer. 
The  clerk  will  then  open  the  i)acket  and  tax  the  oflicer's  cliarges  at  the  rates 
hereinafter  provided,  and  will  immediately  transmit  to  him  the  amount 
taxed,  returning  the  overplus,  if  any,  to  the  party.  Provided,  That  deposi- 
tions taken  for  the  Covcrnment  may  be  opened  and  used  by  the  parties  in 
the  preparation  of  a  case  without  the  Department  of  Justice  furnishing  a 
certificate  that  the  fees  of  a  commissioner  or  other  officer  have  been  paid; 
but  such  depositions  cannot  be  read  in  evidence  until  such  certificate  has 
Ix-en  furnished. 

The  money  will  be  tran.smitted  by  draft  or  registered  letter,  and  the 
clerk  will  retain  his  vouchers  therefor. 

G8.  The  fee  shall  be  20  cents  a  folio  of  100  words  for  taking  in  hand- 
writing and  returning  depositions.  When  the  depositions  are  in  shortliand 
and  typewritten,  the  fee  shall  be  25  cents  a  folio. 
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If  the  commissioner  is  not  a  stenographer  he  may  employ  a  stenographer 
to  take  down  and  write  out  the  testimony  of  the  witness.  The  testimony 
so  taken  down  by  the  stenographer  must,  nevertheless,  be  given  in  the  pres- 
ence of  the  commissioner,  who  will  be  held  responsible  for  the  accuracy  of 
the  deposition  subscribed  by  tlie  witness. 

If  the  stenographer's  fees  be  not  paid  at  the  time  of  taking  the  deposi- 
tion, he  may  transmit  a  statement  to  the  clerk,  and  the  deposition  will 
then  be  held  by  the  clerk,  subject  to  the  provisir^ns  of  Rule  67. 

When  but  one  deposition  is  taken  on  one  notice,  the  commissioner  shall 
receive  not  less  than  $3. 

69.  Any  commissioner  cliarging  in  excess  of  the  prescribed  fees,  except 
under  a  previous  written  agreement  with  the  parties,  will  be  deemed  guilty 
of  improper  and  illegal  conduct,  and  his  commission  will  be  revoked. 

70.  Objections  to  the  notice  or  the  form  and  manner  of  taking  or  return- 
ing tlie  testimony  must  be  made  in  writing  and  filed  within  one  month  after 
notice  of  the  filing  of  the  deposition,  or  tliey  will  be  considered  as  waived. 


EVIDENCE. 
Evidence  from  the  Executive  Departments. 

71.  The  Attorney-General  may  offer  in  evidence  properly  certified  infor- 
mation and  papers  from  any  Executive  Department  without  calling  for 
the  same  under  the  provisions  of  section  1076  of  the  Revised  Statutes. 

A  call  for  such  information  and  papers  will  be  made  on  claimant's  motion 
on  the  approval  of  the  Chief  Justice  or  any  judge  in  chambers.  Such  calls 
must  show  that  the  evidence  called  for  is  relevant,  material,  and  competent. 

A  call  will  not  be  issued  for  evidence  wliicli  presumptively  is  in  the  pos- 
session of  the  clainumt,  such  as  copies  of  letters  sent  by  the  defendants' 
officers  to  the  claimant,  contracts  in  duplicate,  one  of  which  is  retained  by 
the  claimant,  or  any  documentary  evidence  which  the  claimant  can  himself 
produce. 

On  the  receipt  of  an  answer  to  the  call  the  clerk  will  notify  the  claim- 
ant's attorney  and  the  Attorney-General. 

72.  All  information  and  pajiers  furnished  by  an  Executive  Department 
jn  response  to  a  call,  or  through  the  Attorney-General,  are  subject  to  ob- 
jection by  either  party  according  to  the  rules  of  evidence  at  common  law; 
hut  neither  j)arty  will  be  require<l  to  jinxluce  the  originals  of  such  papers, 
or  to  prove  their  execution,  unless  the  party  objecting  to  such  papers  files 
in  the  clerk's  ofiice  a   written  denial  of  their  genuineness. 

Such  information  iuid  papers  in  reply  to  a  claimant's  call,  not  objected 
tf)  by  him  before  trial,  will  be  regarded  as  evidence  offered  by  claim- 
ant. 

73.  Any  information  oi  j.aj)ers  certified  from  any  Executive  Dejjartment, 
and  filed  in  any  cause,  may  be  used  and  a[)pli('d  in  any  other  pending 
cause  to  which  the  same  may  be  applicable  or  pertinent,  notice  thereof 
being  filed. 
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Comparison  of  iKiiidit-ritin'ju. 

74.  W  liere  tho  lU'foiiiliuils  inti'iul  to  prove  tlio  siiiiiiatiiro  of  a  paper  by 
eonipiuij'on  of  liaiulwiilinji  nutioc  imist  bo  yiviMi  in  duo  tiiiio,  oillior  by  ilo- 
seribiiijj  in  tlie  biiof  tlio  pa])or  to  bo  proved  oi-  by  lilin<^  a  sp<'oial  iK)tiee  to 
tlmt  etToot.  'J'lio  elaimant  may  then  retjuest  thai  (lie  papers  Ijo  brouglit 
into  court  hvforc  the  trial  and  eoniparison  of  baud  writ  in*;  bo  made.  This 
will  be  done  at  tbo  opening  of  eourt  on  any  day  wiion  tlic  eourt  is  sitting. 

rrujKcl ion    of   orifiifidl   paiars    by    the   chii nunit. 

T.'i.  The  eourt  may.  at  tlie  instance  of  the  Attorncy^General,  order  any 
claimant,  liis  agent,  or  attorney  to  produce  in  court,  or  before  any  olbcer 
authorized  to  take  depositions,  any  letters,  papers,  deeds,  documents,  or 
other  writings  in  his  possession  or  subject  to  his  control,  in  any  way  re- 
lating to  the  claim  sued  upon;  and  any  claimant,  his  agent,  or  attorney, 
who.  after  due  notice,  refuses  to  produce  such  letters,  papers,  deeds,  docu- 
ments, or  other  writings,  wiien  in  liis  power  to  do  so,  shall  Ix;  subject  to 
attachment  for  contempt;  or  the  court  ;na.y  direct  tlio  petition  to  be  dis- 
missed. 

Depositions  from   Claims   Commission. 

76.  If  a  claim  which  at  any  time  before  the  Commissioners  of  Claims,  ap- 
pointed under  the  act  of  March  3,  1871,  be  transmitted  to  his  court  by 
either  House  of  Congress^  or  by  any  committee  thereof,  under  said  act, 
and  with  such  claim  there  be  transmitted  depositions,  which  were  duly 
taken  in  conformity  with  the  rules  of  said  Conuiiission,  such  depositions 
ma}'  be  used  by  oitlior  party  as  evidence  suliject  to  such  objections  to  their 
competency  or  relevancy  as  might  be  made  if  tlie  deponents  were  examined 
in  open  court  or  their  depositions  were  regularly  taken  under  tlie  rules  of 
this  court. 

77.  If  it  be  made  to  appear  tliat.  besides  the  depositions  so  transmitted, 
there  are  among  the  papers  of  said  Commission  other  like  deiiosilions  re- 
lating to  the  claimant's  loyalty,  or  to  the  merits  of  his  claim,  tlte  Chief 
Justice  or  any  judge  of  the  court  may  authorize  such  depositions,  or  duly 
certified  copies  thereof,  to  be  obtained  and  filed  in  the  clerk's  olHce,  to  be 
used  as  evidence  in  the  same  manner  and  on  the  same  terms  as  if  they  bad 
been  transmitted  with  the  claim. 

PRINTING. 

78.  me  testimony  will  not  be  printed  except  by  order  of  the  court  on 
written  motion  therefor. 

In  printing  tlie  testimony  the  notices  and  tlie  officers'  captions  and 
certificates  will  be  omittetl;  but  to  each  deposition  there  must  be  prefixed 
a  title  in  the  following  form : 

Deposition  of ,  for  claimant   [or  defendants,  as  tlie  case 

may  be],  taken  at .  on  the  day  of ,  19 — ;   elaimant's 

counsel, ;  defendant' s  counsel, . 
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79.  Before  printing  a  return  made  to  a  call,  the  cliiof  clerk  will  with- 
hold from  the  copy  for  the  Public  Printer — 

First.  All  papers  of  which  copies  have  been  previously  printed  in  the 
record  of  the  case,  and  for  this  purpose  he  will  compare  the  two  copies, 
and  if  variations  are  found  he  will  take  the  directions  of  the  Chief  Justice 
or  any  judge  in  chambers  before  sending  the  return  to  the  printer. 

Second.  All  certificates  of  authenticity  and  certificates  of  acknowledg- 
ment. 

Third.    All  papers  which  both  parties  agree  to  omit. 

Fourth.   All  papers  which  a  judge  at  cliambers  orders  to  be  omitted. 

80.  If  the  claimant  objects  to  printing  information  or  papers  so  re- 
turned, and  the  Attorney-General  request  to  have  the  same  printed,  the 
clerk  will  note  a  memorandum  of  such  request  in  the  copy  for  the  printer. 
with  his  initials  attached,  and  when  such  information  or  papers  are  print- 
ed, the  same  will  be  regarded  as  evidence  offered  on  the  part  of  the 
defense 

81.  'Jhe  printed  papers  required  by  these  rules  must  be  in  long  primer 
type  on  unglazed  paper  and  in  royal  octavo  pages,  with  the  style  and  num- 
ber of  the  case  prefixed,  and  the  paging  in  large  distinct  type  in  the  upper 
forncr  of  tlie  page. 

'riie  printed  paging  of  evidence,  eitlier  for  tiic  claimant  or  the  defendants, 
shall  be  a  continuation  of  the  record  and  continuous  throughout  the  whole 
record  and  shall  bo  properly  indexed. 

The  attorneys  for  the  claimant  and  for  the  defendants  will  see  tiiat  the 
paging  of  their  Request  for  Fndings  and  Briefs  following  the  paging  of  that 
part  of  the  record  already  printed  when  the  brief  is  prepared. 

82.  The  deposition  of  a  claimant,  taken  under  section  lOSO  of  the  Re- 
vised Statutes,  shall  not  be  printed  unless  the  Attorney-Oeneral  shall  first 
have  filed  in  the  case  a  written  declaration  of  his  intention  to  read  the 
same  in  evidence  on  the  trial,  and  the  filing  of  such  declaration  shall  be 
considered  as  the  e.vercise  of  the  discretion  vested  in  that  oflicer  by  said 
section,  and  shall  entitle  the  claimant  to  read  the  examination  as  evidence 
at  the  trial  if  the  Attorney-General  declines  to  do  so.  unless  for  good  cause 
shown  the  court  sluill  otherwise  order. 

■S3.  In  Indian  depredation  ca.ses,  if  tlie  clajnuint's  papers  be  printed, 
whether  briefs  or  evidence  or  both,  the  corresponding  papers  of  the  de- 
fendants must  be;  and  if  tlie  printing  of  the  claimant's  papers  l)e  paid 
for  by  tlie  attorney  of  record,  the  cost  thereof  will  bo  considered  in  tlie 
allowance  of  attorney's  fees. 

84.  In  Indian  depredation  cases  where  the  claim,  as  siiown  by  the  re- 
quest for  findings,  is  in  excess  of  the  sum  of  .$2.0nn,  tlie  abstract  of  evi- 
dence and  brief  of  counsel  on  both  sides  shall  he  printed  and  arranged  in 
the  above  order  at  the  time  the  case  is  suliniitted  for  consideration. 

KIXDINCS  OF   FACT  AX!)   I'.itlEF. 

8.1.  The  claimant  shall  have  printed  twenty-five  copies  of  his  brief, 
fifteen  of  which  he  shall  file  in  the  clerk's  ollice  and  ten  of  which  he  siiall 
retain  for  making  n|i  tin-  trial  record. 

led.  I'lac.  \ol.  111.— 187. 


The  brief  must  set  foitli  tlu-  poiiits  of  law  iiii  \\hnli  lie  relics,  with  ref- 
ereiuc  tt>  authorities. 

!lf  shall  also  have  priiitcil  (\\iMit\  livo  eoiiic-s  of  the  reiiuests  for  facts  re- 
tjuireii  by  Kule  \'  of  the  "Kegiilat ions  ])rescril)ed  by  the  Sii|neine  Court 
reyulatiug  appeals  from  the  Court  of  (  laims."  tifUoM  of  wliirli  lie  shall 
tile  ill  the  clerk's  ollice  and  ten  of  which  he  shall  retain  for  nuiking  up 
the  trial  record. 

.Ml  printed  briefs  and  requests  for  facts  must  be  in  the  form  and  man- 
ner prescribed   by    KuU'  SI. 

Six  typewritten  copies  of  the  brief  and  requests  for  facts  in  lieu  of 
printed  copies  may  be  tiled  by   leave  of  court. 

Stl.  Such  request  must  be  in  the  following  terms:  "The  claimant,  con- 
sidering the  facts  hereinafter  set  forth  to  be  proven,  and  deeming  them  ma- 
terial to  tho  due  presentation  of  this  ease  in  the  findings  of  fact,  requests 
the  court  to  find  the  same  as  follows:" 

Following  this  request  must  be  a  statement  in  the  form  of  distinct  num- 
bered propositions,  of  the  facts  whicii  the  party  desires  to  have  found;  and 
each  proposition  must  be  so  i>rciian'd,  with  respect  to  its  length,  subject, 
and  phraseology,  that  the  court  may  conveniently  pass  upon  it;  and  they 
must  be  so  arranged  as  to  present  a  concise  statement,  in  orderly  and 
logical  sequence,  of  the  wliole  case,  as  the  party  desires  it  to  appear  in  the 
findings  of  fact. 

.Subjoined  to  each  proposition  must  be  references  to  the  pages  of  the 
record  or  to  the  unprinted  evidence  relied  on  in  its  support;  but  no  evi- 
dence must  be  set  out.  Documents  wliich  may  enter  into  the  findings  of 
fact  need  not  be  presented  in  the  statement,  but  may  be  referred  to  there- 
in by  the  pages  of  the  record. 

87.  The  defendants,  within  thirty  days  after  the  filing  of  th€  claimant's 
brief  and  request  for  finding  of  fact,  shall  file  their  printed  brief  and  re- 
quest for  finding  of  fact,  and  should  indicate  the  requests  on  the  claimant's 
part  to  which  no  objection  is  made  . 

The  defendants  shall  furnish  the  claimant  with  ten  copies  of  such  print- 
ed brief  and  re(iucst  for  findings  of  fact,  to  be  used  in  making  up  the  trial 
record,  and  shall  file  fifteen  copies  in  the  clerk's  oflice. 

If  the  claimant,  by  leave  of  court,  has  filed  six  typewritten  copies  of  his 
brief  and  requests,  as  provided  for  in  Rule  85,  the  defendant  may  also  file 
typewritten  copies. 

"  If  tlie  defendants'  brief  contains  statements  of  fact  whicli  the  claim- 
ant controverts,  he  must  file  a  reply  brief;  otherwise  it  will  be  assumed 
that  he  concedes  the  facts  stated. 

Where  claimant's  requested  findings  are  not  agreed  to,  the  defendants 
will  point  out  specifically  their  objections  to  each  finding,  and  suggest 
any  changes  therein  they  may  desire.  After  this  is  done,  defendants  may 
request  such  additional  findings  as  they  deem  material.  Such  request  must 
lie  in  form  and  substance  like  that  required  of  the  claimant  by  the  next 
preceding  rule. 

88.  The  attorney  of  each  party  shall  append  to  his  brief  a  table  of 
depositions,  letters,  documents,  or  other  papers  which  he  may  oiler  in  evi- 
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dence  on  the  trial,  with  references  to  tlie  pages  of  the  record,  and  if  they 
be  not  of  the  paged  record,  then  to  the  places  where  they  may  be  found. 

The  abstract  of  testimony  submitted  with  any  case,  if  not  printed,  shall 
be  typewritten,  with  marginal  notes  of  the  substance  or  items  of  the  para- 
graphs either  written,  printed,  or  typewritten. 

MANUSCRIPT  BRIEFS. 

89.  Briefs  for  claimants  or  defendants,  when  not  printed,  must  be  in 
typewriting,  upon  pure  white  bond  paper,  8  inches  in  width  and  10^  inches 
in  length,  weighing  not  less  than  2^  and  not  more  than  4  pounds  to  the 
ream  of  500  siieets. 

The  typewriter  ribbon  must  be  black  and  the  carbon  blue. 

When  a  brief  and  abstract  of  evidence  will  together  exceed  50  pages, 
the  abstract  must  be  made  a  separate  document. 

The  brief  pro})er,  i.  e.,  the  statement,  argiiment,  authorities,  etc.,  must 
be  distinct  from  the  abstract  of  evidence.  The  abstract  must  follow  the 
brief  proper,  or  be  a  separate  document. 

The  abstract  of  evidence  may  be  continuous,  but  if  continuous,  there  must 
be   marginal   references,  such  as  "cattle,"  "horses"  etc. 

Where  the  filing  of  additional  and  supplemental  briefs  is  necessitated, 
attorneys  are  requested  to  tile  a  revised  brief,  so  that  there  shall  not  be 
more  than  two  briefs  filed  for  either  clainumt  or  defendants. 

The  original  brief  in  black  must  be  fastened  at  the  side  and  indorsed 
for  filing.  It  will  be  filed  witli  the  papers  in  the  case  and  will  not  be 
taken  from  the  files  unless  by  order  of  the  court.  The  copies  must  be 
fastened  at  the  side  and  must  not  he  folded. 

Before  any  case  is  called  for  trial,  the  claimant,  if  the  record  be  not 
printed  as  required  by  Rule  96,  shall  have  five  complete  and  legible  copies 
of  the  pleadings,  evidence,  or  abstract  of  evidence  (as  tiie  Rules  require), 
requests  for  findings  if  fact  and  briefs,  fastened  together  in  consecutive 
order  in  book  or  pamphlet  form  for  the  use  of  the  court  on  tiie  trial.  This 
rule  shall  apply  to  cases  submitted. 

No  case  will  be  considered  ready  for  trial  until  this  rule  has  been 
complied  with. 

THE  CALENDAR. 

90.  When  the  claimant  has  closed  liis  evidence  he  shall  enter  the  case  in 
the  Notice  Book  kept  by  the  clerk. 

\Mien  the  defendants  have  closed  their  evidence  tliey  sliall  enter  the  fact 
in  the  Notice  Book,  and  as  soon  thereafter  as  the  claimant  shall  file  the 
requests  for  facts  and  brief,  as  required  by  Rule  85,  and  note  the  same  upon 
the  Notice  IJook,  the  case  shall  be  placed  upon  tlie  Trial  Calendar. 

Tlie  taking  of  testimony  by  eitiier  party  shall  be  deemetl  closed  upon  the 
filing  of  a  brief:  and  tlicreafter  no  wilness  siiall  be  re-examined  or  oilier 
testimony  t{>ken  by  sucli  party  witlioiit  leave  of  court  on  motion  showing 
reasons  tliercfore. 

The  Calendar  will  l)e  made  up  at  the  beginning  of  every  term  and  cases 
will  be  pla  ■<■(!  ther»!on  in  the  order  in  which  they  are  ready.     At  the  end  of 


2080  APrK^mx. 

t-ai'li  nioiitli  onses  which  hnvo  subsiviuoiitly  lioioinc  ciititlod  io  li(>  plncccl  upon 
tlu>  laU'iitliii'  will  l>o  pliuod  at  {\w  foot. 

Ut'ffiiilants  arc  oxiu'ctod  to  prepare  tlnir  ilcl'ciisr  and  In  file  liriof.s,  so 
lar  as  practiraliU'.  in  tlic  order  o(  the  entry  of  eases  in  tlie  Notice  Book. 
Siunilil  (lefemlants  unreasonalily  delay  the  prei)aration  of  the  defense, 
claimants  may  move  that   tlie  ease  ht'  placed  u|ion   the  Calendar. 

!M.  l)en\iirrers.  pleas  in  l>ar  and  to  the  jurisdiction  of  the  conit.  will  be 
placed  upon  the  Law  Calendar  liy  the  clerk  ininiediately  upon  heinj^'  tiled, 
and  will  he  lieard  anil  disposed  of  before  tlie  taking  or  print iiiL;  of  testi- 
mony on  the  merits. 

NEfiT-ECTED  CASES. 

92.  If  tlie  claimant  ncfjlei't.  for  two  years  after  filinfj  his  petition,  to  close 
his  proof  and  <;ive  notice  to  the  Attorncy-Cenoral,  as  required  by  Rule  90, 
the  defendants  may  place  the  case  on  the  Trial  Calendar;  and  after  thirty 
days'  notice  to  the  attorney  of  record,  or  if  there  be  no  attorney  of  record, 
then  to  the  claimant  at  his  last  known  place  of  residence,  they  may  move 
to  dismiss  such  case  for  nonprosecution.  'I'liis  rule  shall  also  apply  to 
cross  actions  by  the  defendants  against  claimant. 

All  demurrers,  pleas,  and  motions  that  have  been  on  the  Law  Calendar 
for  two  years  may,  on  motion  of  either  ])arty,  be  submitted;  and  upon 
failure  so  to  do  such  motion  siiall  be  placed  on  a  calendar  to  be  known 
as  the  "Stet-Calcndar."'  If  thereafter  for  a  period  of  two  years  nothing 
further  has  been  done  toward  the  disposal  of  the  motion,  the  Clerk  is 
ordered  to  strike  the  same  from  the  files. 

No  case  on  the  "Stet-Calendar"  shall  be  restored  to  the  Law  Calendar 
until  briefs  have  been  filed  by  both  parties  and  they  are  ready  to  dispose 
of  the  same.     No  case  on  the  "Stet-Calendar"  need  be  printed. 

ADVANCEMENT  OF  CASES. 

93.  Whenever,  in  any  case  which  the  claimant  has  not  put  on  the  Calen- 
dar, it  shall  be  shown  to  the  court  on  motion  that  an  early  decision  thereof 
is  important  to  the  interests  of  the  Government,  the  case  may,  in  the  discre- 
tion of  the  court,  be  placed  on  the  Calendar  by  the  defendants. 

REMANDED  CASES. 

04.  When  a  party  desires  a  case  to  be  remanded  to  the  general  docket 
for  further  proceedings  he  shall  make  a  motion  therefor,  stating  the  facts 
expected  to  be  proved,  witli  the  grounds  of  such  expectation  and  the  rea- 
sons why  such  action  was  not  taken  before  the  case  was  closed. 

TRIALS   AND  OTHER  PROCEEDINGS. 

9.5.  Ten  or  more  cases  on  the  Calendar  will  be  called,  assigned,  and 
posted  in  the  clerk's  olliee  each  day  for  trial  on  the  following  day,  and  if 
not  then  argued  or  submitted  by  the  parties,  or  by  either  in  the  absence  of 
the  other,  will  be  disposed  of  as  the  court  may  order. 
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When  a  case  on  tlie  Calendar  is  called  for  trial,  and  the  claimant  is 
not  ready  to  proceed,  it  will  be  placed  at  the  foot  of  the  Calendar;  if  the 
defendants  are  not  ready,  the  case  may  be  passed. 

90.  No  case  in  which  a  printed  record  is  required  will  be  heard  unless 
the  claimant  makes  up  in  book  form  and  has  ready  at  the  time  of  trial  a 
complete  record  of  the  case,  consisting  of  the  printed  pleadings,  evidence, 
and  requests  for  facts  and  briefs,  paged  consecutively.  All  citations  from, 
or  references  to,  such  pleadings,  evidence,  and  briefs  must  be  by  the  con- 
secutive-paging of  such  book.  Each  book  shall  contain  on  the  first  page 
thereof  a  complete  index  of  its  contents. 

At  the  time  of  trial  of  the  case  the  claimant  shall  furnish  a  copy  of  such 
printed  record  to  each  member  of  the  court,  and  shall  furnish  one  copy  for 
the  defendants  and  deliver  one  copy  to  the  bailiff  for  binding.  This  rule 
shall  also  apply  to  cases  submitted. 

97.  In  oral  arguments,  as  preliminary,  the  counsel  for  claimant  will 
make  a  brief  but  substantial  statement  of  the  cause  of  action  alleged  in  the 
petition,  in  which  statement  he  will  also  embrace  tlie  material  facts  which, 
in  his  opinion,  are  established  by  the  evidence.  After  the  statement  of 
claimants  counsel,  and  before  he  proceeds  with  his  argument,  the  counsel 
for  the  defendants  will,  in  like  manner,  make  a  statement  of  the  defense; 
after  which  the  counsel  may  jjroceed  to  argue  the  case  in  detail. 

Arguments  in  Congressional  cases  will  be  limited  to  one-half  hour  on  a 
side;   in  all  other  classes  of  cases  to  one  hour. 

Where  additional  time  is  deemed  necessary  by  counsel  on  either  side  ap- 
plication therefor  must  be  made  before  the  trial  begins. 

If  cases  specially  set  will  require  more  than  the  prescribed  time,  it  must 
be  so  stated  when  the  application  to  set  down  is  made.  When  it  is  not  so 
stated  tlie  court  will  understand  that  the  arguments  can  be  concluded 
within  the  prescribed  time. 

\Mien  calling  up  cases  in  court,  counsel  will  refer  to  them  by  their 
Calendar  numbers  and  not  by  their  docket  numbers. 

98.  Parties  may  also  submit,  on  written  stipulation,  on  the  blank  forms 
printed  therefor  by  the  clerk,  any  case  in  any  jurisdiction  on  any  docket, 
whether  on  any  Calendar  or  not.  when  briefs  have  been  filed  on  both  sides 
and  the  rules  of  tbe  court  have  otherwise  been  complied  with. 

99.  Where  cases  are  submittal  without  argument  upon  stipulation,  the 
parties  will  note  at  the  foot  of  tlie  submission  paper  (by  tlie  date  of  filing) 
the  briefs  and  stipulations,  if  any,  upon  which  the  case  is  intcnde  dto  be 
submitted.  Where  this  is  not  done  the  case  will  not  be  regarded  as  having 
Ix-en  submitted. 

100.  No  sulimissioTi  of  a  case  on  loyalty  or  merits  will  l)e  permitted  until 
the  following  n.iiiirements  are  coupled  with  by  claimant's  attorney  under 
the  supervision  of  tiie  bailiff: 

When  a  submission  is  on  loyalty,  the  petition,  all  reports  previously 
made  by  tlie  oflicers  on  the  subject,  abstract  of  evidence,  briefs  on  both 
sides,  and  other  most  iiniMirtaiit  |):ip(r>  relied  upon  by  t'itlier  i>arty,  niu.st 
be  selected,  strajiiied  together,  and  plarr  I  on  top  of  thi'  buii<lle  of  jiapers 
to  be  s<.'nt  to  the  conference  lOom. 

101.  When  submission  is  on  merits,  two  extra  copies  of  petition,  the  re- 
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ports  of  ofllcers  previously  inmlo  on  tlu'  inorits  of  tho  pluiin,  nhstract  of  cvi 
iloiu-t",  with  tlio  original  cvidoin'o,  roinii'.sts  for  timlings,  hriofs  on  botli  sido.-, 
liiuliiig  of  loyally  .ami  a,  .stiitcini'iit  of  tlio  raso.  maili-  up  by  liliiifi  one  of 
tlu>  blank  limlimTs  printed  for  the  court,  iiu'ludiiin  the  aUejiiition  .  of  tlie 
petition,  innst  in  liUe  manner  be  strapped  togetlier  and  put  at  top  of  the 
bundle  to  be  sent   to  eonferenee  room. 

r>ini-:r.s  and  facts  kn  French  spoliation  case. 

102.  The  elaimants  on  aceonnt  of  the  vessel,  cargo,  or  insurance,  or 
some  one  or  more  of  them  coneernetl  in  the  same  .seizure,  shall  liave  print- 
ed twenty-live  eoi)ies  of  a  printed  statement  of  alleged  facts  under  the  head.s 
hereinafter  set  out.  Fifteen  of  said  copies  sluiU  be  filed  in  the  clerk's 
otlice   and   ten   copies  shall   be   retained   by   claimant  for   the  trial    record. 

Documents  not  printed  in  the  record  must  be  numbered,  put  in  envelopes 
(as  far  as  practicable),  and  noted  on  the  outside  thereof. 

Under  each  head  reference  must  be  made  to  the  pages  of  the  printed 
record  and  to  unprintcd  and  separate  documents  by  number  of  envelope  and 
number  of  paper  therein,  or  other  conventient  designation  relied  upon  in 
support  of  allegations. 

Form  of  statement. 

TITLE  OF  CASE. 

( 1 )  Name  of  vessel  and  master : 

Docket  number  of  each  case  with  the  full  names  of  claimants,  and 
where  there  are  interveners,  their  names  to  be  set  out  under  the  case  in 
which  they  intervene,  with  the  number  of  any  separate  petition  by  them: 
to  be  made  up  after  the  manner  of  the  case  of  the  schooner  I'hanix,  report- 
ed to  Congres.s,  thus: 

Schooner  Phoenix — Solomon  Bahson,  master. 

129.  Thomas  Cushing,  administrator  of  Marston  Watson,  claimant. 
3162.  Charles  T.  Levering,  administrator  of  Joseph  Taylor,  claimant. 

James  C.  Davis,  administrator  of  Cornelius  Durant,  claimant. 
200.  Charles  F.  Adams,  administrator  of  Peter  C.  Brooks,  claimant. 

William  Sohier,  administrator  of  Natlianiel  Fellowes,  claimant. 

VESSEL. 

(2)  Names  of  owners  and  their  respective  shares. 

(3)  When  and  where  built. 

(4)  Register. 

(5)  Date  of  sailing  and  points  of  departure  and  destination. 
(G)  Seizure  and  condemnation. 

(7)  Facts  relied  upon  as  showing  illegality  of  condemnation. 

(8)  Insurance  on  vessel  or  freight,  naming  all  the  underwriters  and 
amount  admitted  to  have  been  paid  to  each  owner  on  acccount  of  loss,  and 
from  whom  received.     Refer  to  policies  and  other  evidence. 
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CARGO. 

(9)  Owners  of  cargo,  stating  each  separately  and  whether  the  interest 
be  in  whole  or  divided,  witli  number  of  case  in  which  they  appear. 

(10)  Value  of  cargo  and  of  each  claimant's  interest  tlierein. 

(11)  Insurance  on  cargo,  naming  all  tlie  underwriters  and  amount  ad- 
mitted to  have  been  paid  to  each  owner  on  account  of  loss,  and  from  whom 
received.    Refer  to  policies  and  other  evidence. 

VESSEL,  CARGO,  AND  INSURANCE. 

(12)  Assignments. 

(13)  When  there  are  adverse  claimants,  the  facts  alleged  by  each  claim- 
ant to  be  specified. 

(14)  In  case  of  intervention,  the  date  of  filing  of  motion,  and  case  in 
which  filed,  to  be  stated  with  reference  to  envelope  in  which  same  are  to  be 
placed. 

(15)  Evidence  of  citizenship  of  claimants  and  identity  must  be  referred 
to  under  their  respective  names. 

(IG)  Time  of  death  of  partners  when  administrator  sues  as  represen- 
tative of  survivor. 

(17)  Administiators,  receivers,  and  assignees,  when  and  where  appointed, 
and  evidence  of  appointments. 

(18)  When  facts  relied  upon  as  found  in  other  cases,  such  cases  must  be 
specifically  referred  to. 

RECAPITULATION  AND  SUMMARY. 

Name  of  each  claimant,  stating  number  of  petition,  and  where  printed 
or  found,  and  wiien  an  intervener,  the  date  of  intervention  and  where  mo- 
tion i.s  found,  and  setting  forth  exactly  in  items  what  is  claimed  by  him 
in  all,  as  owner  of  vessel  or  cargo,  or  as  insurer,  stated  separately  and 
tenth  references  as  aforesaid,  so  that  the  court  may  readily  find  all  the  evi- 
dence necessary  to  state  each  claimant's  case  distinctly. 

The  defendants  shall  file  fifteen  printed  copies  of  their  brief,  setting 
forth  in  detail  all  defenses  upon  wliich  they  rely. 

The  claimant  shall  file  fifteen  printed  copies  of  a  reply  brief,  to  the  new 
matter  relied  on  by  the  defendants  within  thirty  days  after  the  defendants 
have  made  final  defenses. 

Before  the  subniissidii  of  any  such  case  the  claimants  shall  make  and 
file  their  respects  for  findings  of  fact  if  they  expect  a  favorable  report  to 
Congress. 

No  case  will  be  considered  as  submitted  until  the  provisions  of  this 
rule  have  been  complied   witli. 

Every  paper  filed  in  spoliation  cases  shall  state  at  the  beginning  the 
name  and  character  of  the  vessel  and  tlie  name  of  tlie  master,  and  shall  be 
indorsed  in  like  manner. 

DISMISS. \L   ()\    DK.Vrii    OF   (,  l..\I  .M  .\.\T. 
103.  On' the  death   of  a   sole  claimant,  if  his  executor  or  .'ulministrator 
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docs  not  coino  in  and  prost'ciitc  (lie  aotion,  ns  providcil  in  Unit"  3.'),  on  or 
bt'foro  tlio  first,  ton  diiys  of  tlio  noxt  term  after  tho  snjj;j,'(>s(ioi\  is  inatlc,  ll.e 
case  may  Ih^  disniissod,  provided  tlie  Attorney-General  shall  have  served 
notice  npon  the  attorney  of  record  in  the  case  three  months  at  least  be- 
fore the  .•  mimencenient  of  such  term. 

NOTICES. 

101.  Parties  filing  petitions,  pleadings,  and  motions,  except  motions  for 
calls  on  Departments,  must  at  the  same  time  leave  with  the  clerk  written 
notice  thereof,  addressed  to  the  attorney  of  the  adverse  party,  and  the  clerk 
will  mail  the  same  and  note  the  fact  on  the  general  docket.  All  otlier 
notices  to  adverse  parties  nniy  bo  served  in  like  manner.  The  clerk's  entry 
on  his  docket  will  be  prima  facie  evidence  of  the  service.  In  the  computa- 
tion of  time,  the  day  of  the  service  will  be  excluded,  and  the  day  on  whicli 
a  party  is  retpiircd  to  appear,  or  on  which  an  act  is  required  to  be  done, 
will  be  included. 

KEW  TRIAL. 

105.  A  new  trial  will  not  be  granted  where,  upon  the  whole  case,  justice 
has  been  done  between  the  parties  and  the  judgment  is  substantially  right, 
although  there  may  have  been  some  mistake  committed  at  the  trial. 

In  cases  transmitted  to  the  court  by  Congress,  or  either  House,  or  a  com- 
mittee thcerof.  or  by  the  head  of  a  Department,  under  the  acts  of  March 
3,  1883,  ch.  116  (I  Supp.  R.  S.,  2d  ed.,  403),  and  March  3,  1887,  ch.  359  (  1 
Supp.  R.  S.,  2d  ed.  559),  and  in  cases  under  tlie  French  spoliation  act  of 
January  20,  1885,  ch.  25  (1  Supp.  R.  S.,  2d  ed.,  471),  motions  for  new 
trials  will  not  bo  entertained  aftor  the  findings  have  been  reported  as  re- 
quired by  law. 

lOG.  A  motion  for  a  new  trial,  other  than  under  Revised  Statutes,  section 
1088,  must  be  founded  upon  one  or  more  of  the  following  grounds:  First> 
error  of  fact;  second,  error  of  law;  and  third,  newly  discovered  evidence. 
It  must  be  made  at  the  term  in  which  the  judgment  is  rendered. 

107.  A  motion  founded  upon  an  error  of  fact  must  specify  with  minute- 
ness the  fact  or  facts  which  are  regarded  as  (>rroneously  found  or  erroneous- 
ly omitted  to  be  found  by  the  court,  with  full  reference  to  the  evidence 
whicli  is  relied  on  to  support  the  motion. 

108.  A  motion  founded  upon  error  of  law  must  specify  with  like  minute- 
ness the  points  upon  which  the  court  is  supposed  to  have  erred,  with  refer- 
ences to  the  authorities  relied  upon  to  support  the  motion. 

109.  A  motion  by  the  claimant  ui)on  the  ground  of  newly  discovered  evi- 
dence will  not  be  entertained  unless  it  appear  therein  that  the  newly  dis- 
covered evidence  came  to  the  knowledge  of  the  claimant,  his  attorney  of 
record,  or  counsel  after  the  trial  and  before  the  motion  was  made;  that 
it  was  not  for  want  of  due  diligence  that  it  did  not  sooner  come  to  his 
knowledge:  that  it  is  so  nuitorial  that  it  woiihl  proliably  [jrodiiee  a  difi'er- 
ent  judgment  if  the  new  trial  were  granted,  and  that  it  is  not  cumulative.. 
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Such  motion  must  be  accompanied  by  the  affidavit  of  the  claimant  or  his 
attorney-  of  record,  setting  fortli — 

First.  The  facts  in  detail  which  the  claimant  expects  to  be  able  to  prove, 
and  whether  the  same  are  to  be  proved  by  witnesses  or  by  documentary  evi- 
dence. 

Second.  The  name,  occupation,  and  residence  of  eacTi  and  every  witness 
whom  it  is  proposed  to  call  to  prove  said  facts. 

Third.  That  the  said  facts  were  unknown  to  either  the  claimant  or  his 
attorney  of  record,  and,  if  other  counsel  was  employed  at  the  trialj  were 
unknown  to  such  counsel,  until  after  the  close  of  the  trial.  ^'••'^  ''■'■' 

Fourth.  The  reasons  why  the  claimant,  his  attorney  of  record,  or  coun- 
sel could  not  have  discovered  said  evidence  before  the  trial  by  due  diligence. 

110.  Such  motion  for  a  new  trial  must  also  be  accompanied  by  the  brief 
of  the  moving  party,  a  copy  of  which  must  be  served  upon  the  opposing 
party,  who  must  within  3o  days  tliereafter  file  his  brief  in  response  thereto. 
The  issue  thus  raised  will  be  considered  by  the  judges  in  conference  upon 
such  briefs  and  affidavits,  if  any,  and  will  then  be  decided  or  sent  to  the 
Law  Calendar  for  argument.  * 

APPEALS. 

111.  Application  for  appeal  to  the  Supreme  Court  of  the  United  States 
from  any  judgment  or  decree  of  this  court  must  be  in  writing,  and  signed 
by  the  claimant  or  his  attorney  of  record,  if  the  appeal  be  on  his  behalf; 
or,  if  taken  bj'  the  United  States,  it  must  be  signed  by  the  Attorney-Gen- 
eral or  the  proper  Assistant  Attorney-General. 

Such  application,  if  made  when  the  court  is  not  in  session,  must  be 
filed  with  the  clerk,  and  the  date  of  filing  the  same  must  be  indorsed  upon  it 
and  noted  ujion  the  general  docket. 

EXAMINATION  AND  WITHDRAWAL  OF  PAPERS. 

112.  Any  person  having  an  interest  wishing  to  see  any  papers  on  file 
in  the  clerk's  office  will  apply  therefor  to  the  chief  or  assistant  clerk  . 

No  papers  shall  be  permanently  withdrawn  or  temporarily  taken  out  of 
the  clerk's  office,  except  on  motion  for  good  cause  shown,  and  upon  such 
terms  as  the  court  or  a  judge  may  order. 

ENTERING  ORDERS  AND  FILING   PAPERS. 

11.3.  No  order  will  be  entered  by  the  clerk  unless  it  be  directed  from  the 
bench,  or  be  reduced  to  writing  and  marked  "Allowed"  by  the  Chief  Justice 
or  one  of  the  judges. 

114.  The  clerk  will  not  lile  any  |iii|iii  unless  it  be  properly  indorsed 
showing  the  nature  of  same,  with  the  title  and  number  of  the  suit  and  the 
name  of  the  attorney  filing  it. 

EXTENSION  OF  TIME. 

11.5.  Tiie  limitation  of  time  provided  in  these  rules  for  the  doing  of  any 
act  may  be  extende<l  on  motion  for  good  cause  shown. 


2J>S6  ATPKNUIX. 

RKI.AIINC   1(>  ArniroKs.  ilkuks.  a\d  kaiployees. 

1  U>.  Auilitors  will  iiivi-sligate  in  their  ordor  of  refiMoiieo  only  such  cases 
as  niiiy  ho  lotVrrod  to  thoni  hy  tiio  court  and  in  their  investigations  they 
will  proetvil  witliout  argument,  unless,  upon  application  by  counsel  in 
writing  therefor,  the  court,  or  any  judge,  shall  consent  by  indorsement 
thereon  to  such  argument,  in  which  case  counsel  on  both  sides  shall  be 
heard.  And  all  suggestions  from  counsel  in  relation  to  the  law  or  merits 
of  any  case  referred  to  an  auditor  shall  be  iu  writing  addressed  to  the 
court  and  tiled  iu  the  cause. 


EULES 

OF    THE 

SUPREME   COURT  OF  THE  UNITED  STATES 

RELATING   TO 

APPEALS  FROM  THE  COURT  OF  CLAIMS. 
(As  adopted  by  the  Supreme  Court  in  1866  and  subsequently  added  to  and 

amended.) 


Rule  I. 

'  In  all  cases  hereafter  decided  in  the  Court  of  Claims,  in  which,  by  the 
act  of  Congress,  such  appeals  are  allowable,  they  shall  be  heard  in  the 
Supreme   Court  upon   the   folktvving  record,  and   none  other: 

1.  A  transcript  of  the  pleadings  in  the  case,  of  the  final  judgment  or 
decree  of  the  court,  and  of  such  interlocutory  orders,  rulings,  judgments, 
and  decrees  as  may  be  necessary  to  a  proper  review  of  the  case. 

2.  A  finding  by  the  Court  of  Claims  of  tlie  facts  in  the  case,  established 
by  the  evidence,  in  the  nautre  of  a  special  verdict,  but  not  the  evidence 
establishing  them;  and  a  separate  statement  of  the  conclusions  of  law  upon 
said  facts  on  which  the  court  founds  its  judgment  or  decree.  The  finding 
of  facts  and  conclusions  of  law  to  be  certified  to  this  court  as  part  of  the 
record. 

Rule  II. 

[Applied  only  to  decisions  rendered  before  its  adoption  in  1886,  and 
therefore  long  since  obsolete.] 

Rule  III. 

In  all  ca^es  an  order  of  allowance  of  appeal  by  the  Court  of  Claims,  or 
the  Chief  .Justice  thereof  in  vacation,  is  essential,  and  the  limitation  of 
time  for  granting  such  ajjpeal  shall  cease  to  run  from  the  time  an  applica- 
tion is  ma<le  for  the  allowance  of  appeal. 

Rule  IV. 

In  all  cases  in  which  either  party  is  entitled  to  appeal  to  the  Supreme 
(  onrt.  the  (niirt  of  (  laims  shall  make  and   file  flieir  findings  of  fact  and 
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tlieir  coiuliisioiis  of  law  thorooii,  in  o[)tMi  I'oiirt.  Ix'fore  or  at  tlu'  time  tliey 
I'litor  juiiyiui'iit  in  tlif  case. 

Rule  V, 

In  cvoiy  siioli  oaso.  eaoli  party,  at  such  time  bofore  trial,  and  in  such 
fiuin  as  tlio  I'ourt  nu»y  prosi'rilH>.  sluill  submit  to  it  a  request  to  find  all  the 
tacts  which  the  party  considers  proven  and  deems  material  to  the  presenta- 
tion of  the  case  in  the  findings  of  fact. 

Rule  VI. 

Ordered,  that  Rule  I,  in  reference  to  appeals  from  the  Court  of  Claims, 
be,  and  the  same  is  hereby,  made  applicable  to  appeals  in  all  cases  hereto- 
fore or  hereafter  decided  by  tiiat  court  under  tlu;  jurisdiction  conferred 
by  the  act  of  June  16,  ISSO.  c.  243,  "to  provide  for  the  settlement  of  all 
outstanding  claims  against  the  District  of  Columbia,  and  conferring  jurira- 
diction  on  the  Court  of  Claims  to  hcai-  the  same,  and  for  other  purposes." 
(Adopted  May  7,  1SS3.) 

lULES   OF  THE   UNITED  STATES  COURT   OF   CUSTOMS  APPEALS. 


CLERK. 


Rule  1.  The  clerk  of  this  court  shall  keep  his  office  in  the  city  of  Wash- 
ington. He  shall  not  practice  either  as  an  attorney  or  counselor  of  this 
court  while  he  shall  coiitiniu'  to  be  clerk.  He  shall  indorse  on  every  paper 
the  date  on  which  the  same  is  filed  and  shall  not  permit  any  original  paper, 
document,  or  exhibit  to  be  taken  from  the  court  room  or  from  the  office 
without  an  order  from  the  court  or  permission  of  one  of  the  judges  there- 
of. But  the  parties  interested  in  any  matter  pending  before  the  court 
may  have  full  access  to  the  records  in  sucli  matters  in  the  office  of  the 
clerk  and  may  take  copies  of  all  papers  filed  therein. 

ATTORNEYS. 

Rule  2.  Parties  shall  be  entitled  to  be  represented  in  this  court  by  at- 
torney. Any  attorney  who  is  entitled  to  practice  in  the  Supreme  Court 
of  the  United  States  or  in  the  circuit  courts  of  appeals  or  circuit  courts 
of  the  United  States  or  in  the  court  of  last  resort  in  any  State  or  Terri- 
tory may  be  admitted  to  practice  in  and  have  iiis  name  enrolled  as  an  at- 
torney of  this  court  l)y  the  clerk  upon  filing  a  recominenda'tion  of  any 
justice  of  the  Sujireme  Court  of  tiie  United  States,  United  States  circuit 
or  district  judge,  or  a  judge  of  the  court  of  last  resort  of  the  State  or 
Territory  in  which  such  attorney  may  reside  at  the  time  of  his  appli- 
cation for  admission  to  this  court,  or  upon  motion  by  an  attorney  of  this 
court.  I'rior  to  the  issuance  of  the  certificate  of  admission  the  attorney 
shall  take  and  subscribe  the  following  oatli  of  office,  vviiich  siiall  be  tiled 
with  the  clerk: 
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» 

"Ij  ,   do   solemnly   swear    [or   atfirm]    tliat   I   will   demean 

mvself,  as  an  attorney  and  counselor  of  this  court,  uprightly  and  accord- 
ing to  law,  and  that  I  will  support  the  Constitution  of  tlie  United  States."' 

PROCESS. 

Rule  3.  Processes  to  be  issued  from  this  court  shall  be  of  such  form 
and  style  as  is  in  use  in  the  Supreme  Court  of  the  United  States.  There 
shall  also  be  a  process  to  be  issued  to  the  Board  of  General  Appraisers, 
which  shall  be  called  a  mandate,  and  shall  in  terms  direct  the  transmis- 
sion to  this  court  in  proper  cases  of  proceedings  taken  and  iiad  before 
said  Board  of  General  Appraisers.  All  writs  shall  be  attested  in  the 
name  of  the  presiding  judge,  shall  be  signed  by  the  clerk  of  the  court, 
with  the  seal  of  the  court  attached,  and  shall  be  made  returnable  30  days 
from-the  date  thereof;  provided  that  the  time  fixed  for  the  return  of  such 
record  may  be  extended,  upon  application  to  the  court,  or  a  judge  thereof, 
at  chambers,  and  upon  good  cause  shown,  or  the  time  may  be  extended  by 
stipulation,  which  shall  be  made  expressly  subject  to  the  future  orders 
of  the  court. 

REVIEW. 

Rule  4.  Any  party  feeling  aggrieved  at  any  decision  of  the  Board  of 
General  Appraisers  and  who  may  be  entitled,  under  the  provisions  of 
chapter  8  of  the  act  entitled  "An  Act  to  codify,  revise,  and  amend  the 
laws  relating  to  the  judiciary,"  approved  March  3,  Iftll,  or  any  amend- 
ment thereof,  to  have  a  review  of  said  decision,  may.  within  the  time  fixed 
by  said  act  or  any  amendment  thereof,  apply  to  this  court  for  a  review 
of  said  decision,  may,  witliin  the  time  fixed  by  said  act  or  any  amend- 
ment tiiereof,  apply  to  tiiis  court  for  a  review  of  the  questions  of  law 
and  fact  included  therein. 


ASSIGNMENT.  OF  ERRORS. 


Rule  5.  The  party  seeking  a  review  of  any  appcalalde  decision  of  the 
Board  of  General  Appraisers  shall  lile  witii  the  clerk,  in  duplicate,  a  con- 
cise statement  of  the  errors  of  law  and  fact  complained  of.  and  a  co])y 
of  such  statement  shall  be  served  on  the  collector  or  on  tiie  imporlcr. 
owner,  consignee,  agent,  or  attorney,  as  the  case  may  be.  either  by  mail 
or  by  delivering  the  same  personally  to  the  j)arty  to  be  served  or  to  his 
attorney,  who  shall  have  regularly  appeared  before  said  Board  of  (ieneral 
Appraisers,  on  or  before  the  date  of  such  ai)plication.  Such  service,  in 
case  of  mailing,  sluil.l  be  by  de))ositing  in  a  pust  ollice  a  copy  of  such  state- 
ment in  a  scalcil  envelope  plainly  aiiilrcssed  to  the  party  or  atturncy  1<> 
be  served  at  his  place  of  business  or  resi<lence,  with  postage  thereon  fully 
prepaid.  In  all  eases  where  the  United  States  is  nol  the  appellant  such 
application  for  review  shall  he  aeconipanied  i)y  the  tiling  fee  of  $(>  and 
by  a  bond   for  costs  in  a  sum   nut  les>  than  $25. 
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MANDATE. 

Ri'i.E  6.  Ujioii  tlio  filing  of  sui-li  ;i|i]iliiiit  ion  for  roviow,  n  imnulalc 
shall  issue  to  said  lioaril  of  OJoiuial  ApiiiaisiTs  diriH'tin^f  said  luiard  (o 
transmit  to  said  rumt  tlio  ivcords  and  ovidoncc  lakcn  by  tlicni,  tdi^ctlH'r 
witli  a  ivi'titiiHl  statiincnt  of  tlio  fails  involved  in  tlu'  caso  and  tiu'  de- 
cision tlu'icon.  together  with  all  saniph's  and  cNliiliils  used  hefoir  llieiu, 

r  ALEX  OAR. 

Rule  7.  All  eases  transmitted  to  tiiis  eourt,  wlietlier  removed  from  the 
Board  of  (.Jeneral  Appraisers  in  response  to  the  mandate  of  this  court  or 
by  the  transfer  from  the  United  States  circuit  court  of  appeals,  United 
States  circuit,  territorial,  or  district  courts,  shall,  upon  receipt  of  the 
record  by  the  clerk,  be  placed  ujion  the  calendar  in  the  order  in  which  they 
are  received,  and  such  cases  shall  stand  for  hearing  and  suljmission  in  that 
order  without  notice:  provided,  the  hearing  of  any  case  may  be  postponed 
for  good  cause  shown.  On  motion  of  either  party,  with  due  notice  to  the 
other  side,  the  court  may  advance  on  the  calendar  cases  that  are  of  unusual 
importance,  or  whenever  other  considerations  of  public  policy  make  such 
action  appear  desirable. 

RECORDS   AND   BRIEFS. 

Rule  8,  The  appellant  shall,  within  14  days  from  the  filing  of  such 
return,  or  within  such  further  time  as  may  be  allowed  by  the  court  or  a 
judge  thereof  at  chambers,  deposit  with  the  clerk  a  sum  sufficient  to  meet 
the  cost  of  printing  the  record.  As  soon  as  the  record  is  printed  t!ie 
clerk  shall  retain  at  least  15  copies  for  the  use  of  the  court  and  furnish 
not  less  than  10  copies  to  the  appellant,  who  shall  serve  not  less  than  :! 
copies  on  the  appellee  or  his  counsel. 

Within  14  days  after  the  receipt  of  the  printed  record,  appellant  shall 
serve  on  the  appellee  or  his  counsel  not  less  than  3  copies  of  his  brief, 
and  within  14  days  thereafter  the  appellee  shall  serve  not  less  than  ;{ 
printed  copies  of  his  brief  with  the  appellant  or  his  counsel.  Both  sides 
shall  promptly  file  not  less  than  15  copies  of  their  briefs  with  the  clerk. 
Extension  of  the  time  for  filing  briefs  for  a  period  not  exceeding  30  days 
may  be  made  by  stipulation,  which  shall  become  eflfective  when  filed  with 
the  clerk. 

All  records  and  briefs  printed  for  the  use  of  this  court  shall  be  in 
small-pica,  24  pica  ems  to  the  line,  35  lines  to  a  page,  leaded  with  four- 
to-pica  leads.  All  records  and  briefs  shall  have  a  suitable  cover  contain- 
ing the  title  of  the  court  and  cause.  Records  shall  be  properly  indexed 
and  printed  under  the  direction  of  the  clerk  of  the  court.  The  size  of 
the  pages  of  the  records  and  briefs  shall  be  9^  inches  by  6J  inches. 

SESSIONS. 

flULE  9.  The  court  will  convene  during  sessions  at  10  a.  m.,  and  will 
continue  its  sessions  until  all  cases  on  its  calendar  in  readiness  for  hear- 
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ing  are  disposed  of.  All  luotiuiis  shall  be  presented  at  the  opening  of 
court  on  Tuesdays,  but  when  the  court  is  in  session  for  hearing  causes 
they  may  be  presented  at  the  opening  of  court  on  any  day  of  the  sessiou. 

APPEALS,  WHEN  TAKEN. 

Rule  10.  The  court  shall  be  open  for  business  on  each  business  day  of 
the  year  for  the  purpose  of  receiving  applications  for  appeal,  and  on  such 
days  writs  directed  to  the  Board  of  General  Appraisers  may  issue  as  of 
course,  attested  in  the  name  of  the  presiding  judge  and  signed  by  the 
clerk  or  assistant  clerk.  In  case  of  a  vacancy  in  the  office  of  the  presid- 
ing judge,  they  may  be  attested  in  the  name  of  the  next  judge  in  the 
order  of  precedence  as  acting  presiding  judge. 

AMENDMENTS— JUDGMENTS. 

Rule  11.  The  court  may,  in  furtherance  of  justice,  permit  amendments 
to  process  or  proceedings  in  any  case,  and  on  final  hearing  may  affirm, 
reverse,  or  modify  any  ruling,  decision,  or  conclusion  of  the  Board  of 
General  Appraisers,  or  may  reverse  and  remand  for  new  trial  or  other 
appropriate  proceeding. 

FINAL  DECISION— MANDATE. 

Rule  12.  At  the  expiration  of  30  days  after  decision  by  the  court,  the 
court  shall  issue  its  mandate  to  the  Board  of  General  Appraisers  for  such 
further  proceedings  as  shall  be  proper  to  be  taken  in  pursuance  of  such 
determination. 

FEES. 

Rule  13.  The  fees  of  the  clerk  of  the  court  shall  be  $6  in  each  case. 
No  fee  shall  be  exacted  in  cases  on  appeal  to  other  Federal  courts  and 
transferred  to  this  court  for  final  determination.  There  shall  he  i)aid 
for  each  certificate  of  admission  of  an  attorney  to  practice,  $1;  and  for 
making  or  copying  any  record  or  otlier  paper  and  certifying  the  same,  15 
cents  per  folio  of  100  words.  An  amount  sufiicient  to  cover  the  cost  of 
printing  tiie  record  .shall  be  deposited  with  tlie  clerk  on  his  dciiininl.  jiro- 
vided  that  when  an  appeal  is  taken  by  tlie  United  States  no  payment  of 
fees  sliall  be  required.     In  all  other  cases  fees  shall  be  paid  in  advance. 

The  fees  and  costs  to  be  allowed  tlie  marshal  sliall  be.  and  hereby  are. 
fixed  the  same  as  those  allowed  the  iiuirshal  of  the  Supreme  Court  of 
the  rnitcd  States. 

ARGUMENTS. 

Rule  14.  Arguments  sliall  be  liiiiilcd  to  one  hour  on  a  side,  and  not 
more  tliiin  two  roiuiscl  on  a  side  shall  be  hcanl  in  :iny  case  except  by 
special  order  of  the  court.  Tlie  (inn-  for  oral  argnincnt  may  be  extended 
in   t'"'  .n--'Ti'lioii  of  the  court. 


■2VV2  ArrENi'ix, 

.MM'i;.\i;.\Nc'ES. 

lU  1 K  ir>.  It  will  not  Ik-  lU'ri'ssurv  for  tlio  Assistant  Attorney  Goni'ral 
in  ciiarjtt'  of  customs  imscs  to  liU'  a  notion  of  a|i]u'aianci'  in  this  court  or 
to  servo  surli  notice  on  oiiposinL;  attormvs.  Where  the  apiicUanl  is  a 
protostant,  if  the  petition  lor  review  is  lilcil  hy  a  nienii)er  of  the  liar  of 
this  court,  no  separate  appi'arancc  as  attorney  will  be  rt'i[uire(l,  but  a 
notice  of  ap|iearance  shall  be  ^<r\eil  >ia  the  Assistant  Attorney  tieneral 
unless  siieli  appellant's  attorney  represented  tiie  iin]Hiiter  liefore  tiie 
lUianl  of  General  Appraisers.  \\  here  the  I'niled  Slates  is  tlie  appellant 
the  attorneys  for  the  appellee  shall  file  a  notice  of  ajjpearance  in  this 
court  and  serve  a  copy  of  such  notice  on  the  Assistant  Attorney  General. 

APrUCATION    FOR    REHEARING. 

Rule  16.  No  application  for  rehearing  will  be  considered  by  the  court 
unless  the  moving  party,  at  as  early  a  date  as  may  be  practicable  and 
within  30  days  after  decision  unless  further  time  be  granted,  shall  cause 
any  papers  upon  which  it  is  based,  together  with  his  reasons  for  granting 
the  same,  to  be  printed  and  12  copies  thereof  filed  with  the  clerk  of  this 
court,  together  with  proof  that  a  copy  thereof  has  been  served  upon  coun- 
sel for  the  opposing  party.  The  opposing  party  niay  at  any  time  within 
10  days  thereafter  tile  with  the  clerk  of  the  court  his  objections  to  the 
granting  of  the  application,  serve  a  copy  thereof  upon  the  moving  party, 
and  the  question  shall  thereupon  be  deemed  submitted  for  decision. 


VII. 

BA^ldlUPTCY  LAW. 


Adopted  July  1,  1898  (30  St.  at  L.  544),  as  amended  February  5, 
1903  (32  St.  at  L.  279),  and  June  15,  1906  (34  Stat  at  L.  267), 
and  June  25,  1910  (36  St.  at  L.  838.) 

An    act    to   establish   a    iiniforin    system    of   bankruptcy    throughout 

the  United    States. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives 
of  the  United  States  of  America  in  Congress  assembled. 

CHAPTER  I.  .       Bankruptcy. 

DEFINITIONS.  Definitions. 

Section  1.  ^Ieaning  of  Words  and  Phrases. — a  The 

words  and  phrases  used  in  this  Act  and  in  proceedings 

pursuant  here  to  shall,  unless  the  same  be  inconsistent     "^      person 

with   the  context,  be  construed  as  follows:    (1)    "A  per-    f gainst     whom     a 

'  '  .        petition     has     been 

son   against   whom   a   petition    has   been    filed"   shall    in-    filed." 

elude  a  person  who  has  filed  a  voluntary  jjetition;    (2)       "  a  d  j  u  d  i  c  a- 

"adjudication"   shall   mean   the   date   of   the   entry   of   a  tion." 

decree  that  the  defendant,   in  a  bankru[)tcy  j)roceeding, 

is  a  bankrupt,  or  if  such  decree  is  appealed   from,  then 

the    date    when    such    decree    is    finally    conlimied ;     (^^)        — "appellate 

courts. 
"appellate    courts"    shall    include    the    circuit   courts    of 

appeals    of    the    United    States,    the    supreme    courts    of 
the  Territories,   and   tlie   Sui>reme  Court  of   the   United 
States;    (4)    "bankrupt"  shall    include  a  person  against     — "bankrupt." 
whom   an    involuntary    petition   or   an   iipplication   to   set 
a  com|)osition   asid<'  or   to   revoke  a   discliaige   has  been 
filed,  or  wlio  has  filed  a  voluntary   petition,  or  wlio  has 
liecn   adjudged  a  bankrupt;    {5)    "clerk"  shall    mean   the      —"clerk." 
ch'rk  of  a  court  of  l)aMkrui)tcy ;    (6)   "corporations"  shall       — "corporations." 
mean  ail  bodies  having  any  of  the  powers  and  privileges 
of    private    corporations    not    possessed    by    individuals 
le-l,   I'rac.  Vol.  III.— 188. 


iMMU 


APTKXnlX. 


—••court." 

-'•  0  o  n  r  t  s      of 
li.sankniptcy." 


— "creditor." 


— "date  of  bank- 
r  u  p  t  c  y  ;"  "bank- 
ruptcy,"  etc. 


—"debt." 


— "discharge." 


-'•document." 


— w  hen    deemed 
"insolvent." 


-"judge." 

-"oath." 

-"officer." 


— "persons. 


— "petition.' 


or  pnrtuo.r.ships.  iiiul  sluill   inclmlc  limiti-il  or  otlior  i>art- 
nership   associations   ormuii/cil    imdiT    laws    inakin.u    tiio 
capital    siihscrihod    ali>iu>    rcspoiisil.lc    lOr    tiio    (l('l)ts    of 
tlu'    association;     (7)    "court"    shall    mean    the    coiiit    of 
bankrui'tcy    in   wliidi    the   iudcccilin>,'s   arc   ixMidiii^'.    and 
Miav    include    the    referee;     (8)    "courts    of    hankriiptcy" 
shall    include    the    district    co\irts    of    tlie    United    States 
and    of    the    Territories,    the    supreme    court   of    the    Dis- 
trict of   Columhia,   and    the   I'uited    States   court    of    tlie 
Indian  Territory,  and  of  Alaska;    (9)  "creditor"  sliall  in- 
chule    anyone    who    owns    a    denu\nd    or    claim    provable 
in    haukruptcy.    and    may    include    his    duly    authorized 
agent,  attorney,  or  proxy;    (10)    "date  of   bankruptcy," 
or    "time    of    bankr\iptey,"    or    "cominencenuMit    of    pro- 
ceedings," or  "bankruptcy,"  with  reference  to  time,  shall 
mean  the  date  when  the  petition  was  filed;    (11)   "debt" 
shall    include   any   debt,    demand,    or    claim    provable    in 
bankrujitcy;     (1'2)    "discliarge"    shall    mean    the    release 
of  a  bankrupt  from  all  of  his  debts  which  are  ])rovable 
in    bankruptcy,    except    such    as    are    excepted    by    this 
Act;     (13)    "documents"    shall    include   any   book,    deed, 
or  instrument  in  writing;    (14)    "holiday"  shall   include 
Christmas,    the    Fourtli    of    July,    the    Twenty-second    of 
February,   and   any   day   appointed  by   the   President  of 
the  United  States  or  the  Congress  of  the  United  States 
as  a  holiday  or  as  a  day  of   public  fasting  or  thanks- 
giving;   (15)   a  person  shall  be  deemed  insolvent  within 
tiie    provisions   of    this    Act   whenever   the   aggregate   of 
his   projjcrty,   exclusive  of  any   property   which   he   may 
have    conveyed,    transferred,    concealed,    or    removed,    or 
permitted   to   be   concealed    or   removed,   with    intent   to 
defraud,   hinder  or  delay   his   creditors,   shall  not,  at  a 
fair  valuation,  be  sufficient  in  amount  to  pay  his  debts; 
(16)    '"judge"  shall   mean   a  judge  of   a  court  of   bank- 
ruptcy,   not  ■  including    the    referee;     (17)    "oath"    shall 
include   afhrmation;     (18)    "officer"   shall    include   clerk, 
marshal,    receiver,   referee,   and   trustee,   and   the   impos- 
ing of  a  duty  upon  or  the  forbidding  of  an  act  by  any 
officer   shall    include   his    successor   and   any    person   au- 
thorized  by  law  to  perform  the  duties   of   such   officer; 
(1!))    "persons"  shall  include  corporations,  except  where 
otherwise     specified,     and     officers,     partnerships,     and 
women,   and  when    used   with    reference   to   the   commis- 
sion   of    acts    which    are    herein    forbidden    shall    include 
persons  who  are  participants  in  the  forbidden  acts,  and 
the  agents,  oflicers,  and  members  of  the  board  of  direc- 
tors or  trustees,  or  other  similar  controlling  bodies  of 
corporations;    (20)    "petition"  shall  mean  a  paper  filed 
in  a  court  of  bankruptcy  or  with  a  clerk  or  deputy  clerk 
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by  a  debtor  praj'ing  for  the  benefits  of  this  Act,  or  by 
creditors  alleging  the  commission  of  an  act  of  bank- 
ruptcy by  a  debtor  therein  named;  (21)  "referee"'  shall 
mean  the  referee  who  has  jurisdiction  of  the  case  or  to 
whom  the  case  has  been  referred,  or  any  one  acting  in 
his  stead;  (22)  '"concear'  shall  include  secret,  falsify, 
and  mutilate;  (23)  "secured  creditor"  shall  include  a 
creditor  who  has  security  for  liis  debt  uf)on  the  prop- 
erty of  the  bankrui)t  of  a  nature  to  be  assignable  under 
this  Act,  or  who  owns  such  a  debt  for  which  some  iu- 
dorser,  surety,  or  other  persons  secondarily  liable  for 
the  bankrupt  has  such  security  upon  the  bankrupt's 
assets;  (24)  "States"  shall  include  the  Territories,  the 
Indian  Territory,  Alaska,  and  the  District  of  Columbia; 
(25)  "transfer"  shall  include  the  sale  and  every  other 
and  different  mode  of  disposing  of  or  parting  with 
property,  or  the  possession  of  property,  absolutely  or 
conditionally,  as  a  payment,  pledge,  mortgage,  gift,  or 
securiety;  (26)  "trustee"  shall  include  all  of  the  trus- 
tees of  an  estate;  (27)  "wage-earner"  shall  mean  an 
individual  who  works  for  wages,  salary,  or  hire,  at  a 
rate  of  compensation  not  exceeding  one  tiiousand  live 
hundred  dollars  per  year  (28)  words  importing  the 
masculine  gender  may  be  ai)plied  to  and  include  cor- 
porations, partnerships,  and  women;  (29)  words  im- 
porting the  plural  number  may  be  applied  to  and  mean 
only  a  single  person  or  thing:  (30)  words  importing 
the  singular  nimiber  may  be  applied  to  and  mean  sev- 
eral  persons   or   things. 


— "referee." 


-"conceal." 


— "secured     cred- 
itor." 


—"States." 
— "transfer." 


— "trustee." 

— "wage-earner." 


Words    in    mascu- 
line   gender. 

—  importing, 
plural. 

— 'importing, 
singular. 


CHAPTER  11. 

Courts 
CREATION    OF    COURTS    OF    BANKRUPTCY    AND    ruptcy. 

THEIR  JURISDICTION. 


of    bank- 


Sec.  2.  That  tlie  courts  of  bankruptcy  as  hereinbefore  — U.     S.     district 

defined,  viz,  the  district  courts  of  the  United  States  in 

the  several  States,  the  supreme  court  of  tlie  District  of 

^  — supreme    court, 

Columbia,  the  district  courts  of  the  several  Territories,  D.  C. 


T  e  r  r  i  t  0  r  ial 


Jurisdiction. 


and  the  United  States  courts  in  the  Indian  Territory 
and  the  District  of  Alaska,  are  hereby  made  courts  of  courts. 
bankruptcy,  and  arc  hereby  invested,  witliin  tlicir  re- 
spective tcrritfuial  limits  as  now  established,  or  as 
they  may  l)e  hereafter  changed,  witli  such  jurisdiction 
at  law  and  in  e(|uity  as  will  cnalile  tliein  to  exercise 
original  jurisdiction  in  bankruptcy  proceedings,  in  vaca- 
tion  in   cliambr-rs  and  during  their  respective  terms,  as 

11  II  n       1    1  I    4^      /I  4       I-     1  — ^°    adjudge 

they  ari'  nfiw  or  may  be   hereatler   held,  to    (1)    adjudge    bankrupt. 

persons    liaMknipt    wlm    have    liad    their    prin(i|ial    jdace 
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of  businoss,  rosiilotl,  or  had  tlioir  doinii-ilo  within  thoir 
rospcftivo  torritorial  jurisdii-tioiis  for  tho  proi'odiiif^  six 
iiioiitiis,  or  till'  {ijri'att'r  portion  tlicroof,  or  wiio  do  not 
hiivo  tlu'ir  principal  phui-  of  Imsincss,  reside,  or  lia\t) 
their  doini(dU>  witliin  the  I'nited  States,  but  iiavc  pid|)- 
orty  within  their  jiirisdietioiis,  or  wlio  have  i)eeu  ad- 
judged bankrupts  iiv  I'ourts  of  conipelent  jurisdietioii 
witho\it    the    Unitod    States,    and    liave    pioperty    within 

— allow    and    dls-    i]-^^\i-    jurisdictions;     (2)    allow    elainis,    disallow    claims, 
allow    claims,    etc.  ■;  ^    ' 

reconsider   allowed   or   disallowed   claims,    and    allow    or 

erT^etc', "  "^^"^  disallow  them  against  bankrupt  estates;  i'A)  appoint 
receivers  or  the  marshals,  ui)on  appl ligation  of  p;irties 
in  interest,  in  case  the  courts  shall  find  it  ai)solutely 
necessary,  for  the  preservation  of  estates,  to  take 
charge  of  the  property  of  bankrupts  after  the  filing 
— try  and  punish    of  the  petition  and  until   it  is  dismissed  or  the  trustee 

bankrupts,    etc.  j^   qualilied;     (4)    arraign,    try,    and    punish    i)aiikrui)ts, 

ollicers,  and  other  persons,  and  the  agents,  ollicers,  mem- 
bers of  the  board  of  directoi's  or  trustees,  or  other  sim- 
ilar controlling  bodies,  or  corporations  for  violations 
of  this  Act,  in  accordance  with  the  laws  of  procedure 
of  the  United  States  now  in  force,  or  such  as  may  be 
hereafter    enacted,    regulating     trials    for     the    alleged 

—to   permit   torn-    violation   of  laws   of   the  United   States;    (5)    authorize 
porarv    transaction      ,  .  ,  , 

of  business.  the   business   of   bankrupts   to  be   conducted   for   limited 

periods  by  receivers,  the  marshals,  or  trustees,  if  neces- 
sary in  the  best  interests  of  the  estates,  and  allow  sucli 
oflicers  additional  compensation  for  such  services,  as 
addiUonal^^  persons  Provided  in  section  forty-eight  of  this  Act;  (6)  bring 
in  proceedings,  etc.  jn  and  substitute  additional  persons  or  parties  in  pro- 
ceedings in  bankruptcy  when  necessary  for  the  complete 
determination    of    a    matter    in    contioversy ;     (7)     cause 

— to    collect    and    the    estates    of    bankrupts    to    be    collected,    reduced    to 
distribute    assets.  ,,•*■,     ^    i  i     i  j.         •  4. 

money   and   distributed,   and   determine  controversies   in 

relation  thereto,  except  as  herein  otherwise  provided; 
— to  close  estates,  (g)  close  estates,  whenever  it  appears  that  they  have 
been  fully  administered,  by  approving  the  final  accounts 
and  discharging  the  trustees,  and  reopen  them  when- 
ever it  appears  they  were  closed  before  being  fullv 
—to     confirm     or       ,     .    . '      '  '  ■'      .  .  .   .'^  •' 

reject     composl-   administered;     (9)    conhrm    or    reject    compositions    be- 

'^^^'  tween   debtors   and   their   creditors,   and   set   aside   com- 

positions   and    reinstate    the    cases;     (10)    consider    and 
— to  modify,  etc.,    confirm,  modify  or  overrule,  or  return,  with  instructions 
re  erees       n  ings.      ^^^   further    proceedings,    records    and    findings    certified 

—determine   es-   to  them  bv  referees;    (11)   determine  all  claims  of  bank- 
rmptlons. 
— discharge  bank-    rupts  to  their  exemptions ;    (12)    discharge  or   refuse  to 

■  discharge  bankruj)ts  and  set  aside  discharges  and  rcin- 

— enforce  orders,     ^tate   the   cases;     (13)    enforce   obedience   by   bankrupts, 

officers,  and  other  persons  to  all   lawful  orders  by   fine 
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or  imprisonment  or  line  and  imprisonment;  (14)  ex- 
tradite bankrupts  from  their  respective  districts  to 
other  districts;  (15)  make  such  orders,  issue  such 
process,  and  enter  such  judgments  in  addition  to  those 
specifically  provided  for  as  may  be  necessary  for  the 
enforcement  of  the  provisions  of  this  Act;  (16)  punish 
persons  for  contempts  committed  before  referees;  (17) 
pursuant  to  the  recommendation  of  creditors,  or  when 
tliev  neglect  to  recommend  the  appointment  of  trustees, 
appoint  trustees,  and  upon  comphiints  of  creditors,  re- 
move trustees  for  cause  upon  hearings  and  after  notices 
to  them;  (18)  tax  costs,  whenever  tliey  are  allowed  by 
law,  and  render  judgments  therefor  against  the  unsuc- 
cessful party,  or  the  successful  party  for  cause,  or  in 
part  against  each  of  the  parties,  and  against  estates, 
in  proceedings  in  bankruptcy;  (19)  transfer  cases  to 
other  courts  of  bankruptcy;  and  (20)  exercise  ancillary 
jurisdiction  over  persons  or  property  within  their  re- 
spective territorial  limits  in  aid  of  a  receiver  or  trustee 
appointed  in  any  bankruptcy  proceedings  pending  in 
any  other  court  of  bankruptcy. 

Nothing  in  tliis  section  contained  shall  l)e  construed 
to  deprive  a  court  of  bankruptcy  of  any  power  it  would 
possess  were  certain  specific  powers  not  herein  enumer- 
ated. 


— extradite    bank- 
rupts. 

— make   orders. 


— punish  for  con- 
tempt. 


— appoint    t  r  u  s- 
tecs. 


— tax  costs. 


— transfer   cases. 


Unspecified   p  o  w- 
ers. 


CHAPTER  III. 


BANKRUPTS. 


Bankrupts. 


Sec.  3.  Acts  of  Bankruptcy.— a  Acts  of  bankruptcy  ^A  c^t  s  of  b  a  n  k- 
by  a  person  shall  consist  of  his  having  (1)  conveyed,  _6f  wliat  to  con- 
transferred,  concealed,  or  removed,  or  permitted  to  be 
concealed  or  removed,  any  part  of  his  property  witfi  in- 
tent to  hinder,  delay,  or  defraud  his  creditors,  or  any 
of  them;  or  (2)  transferred,  while  insolvent,  any  por- 
tion of  his  i)roi)erty  to  one  or  more  of  his  creditors  with 
intent  to  prefer  such  creditors  over  his  other  creditors; 
or  (.3)  sutlVrod  or  permitted,  while  insolvent,  any  cred- 
itor to  obtain  a  preference  through  legal  proceedings,  and 
not  having  at  least  five  days  before  a  sale  or  final  dis- 
po.sition  of  any  property  alfected  by  such  preference 
vacated  or  discliarged  such  preference;  or  (4)  made  a 
general  assignment  for  tlie  benefit  of  his  creditors,  or, 
being  insolvent,  applied  for  a  receiver  or  trustee  for 
liis  property  or  because  of  insolvency  a  receiver  or  trus- 
tee lias  been  put  in  charge  of  liis  property  under  the 
laws  of  a  State,  of  a  Territory,  or  of  tiie  United  States; 
or    (5 1    inhnitt.'d    in    writing    iiis    inability    to    pay    his 
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ArPENDIX. 


r  e  t  1  t  I  0  n  to  be 
flloil  within  lour 
inoiulis. 

—  from  when  to 
date. 


Defense     of     sol- 
vency. 


— burden 
proof. 


of 


Person  denying 
insolvency. 


— to  testify. 


—  burden 
proof,   etc. 


of 


Pftitioner  to  give 
bond. 


— .1 1  a  b  i  1  Ity    for 
costs,   ft'-. 


debts   nnil    his   \villint,'iioss    to   be   najmlpjed    a   banknipL 
on   that  ground. 

b  A  petition  may  be  lib'd  against  a  person  who  is  in- 
solvent and    who   has   eoininitted   an   act   of   bankruptcy 
within    four   months   after   the   commission   of   sucli   act. 
ISuch  time  sliall  not  expire  until  four  months  after    (1) 
the  date  of  tlie  recording  or  registering  of  the  transfer 
or  assignment  wiien  the  act  consists  in   having  ma(U'  a 
transfer  of  any   of   his   property   with    intent  to   hinder, 
dehxy,   or   defraud    his   creditors   or    for   the    purpose   of 
giving    a    preference    as    hereinbefore    provided,    or    a 
general    assignment   for   the   benefit   of   his   creditors,    if 
by  law  such  recording  or  registering  is  required  or  per- 
mitted, or,   if  it  is  not,  from  tlie  date  when  the   beneii- 
ciary  takes  notorious,  exclusive,  or  continuous  possession 
of    the    property    unless    the    petitioning    creditors    have 
received   actual    notice   of   such    transfer   or   assignment. 
c  It  shall  be  a  coini)lete  defense  to  any  proceedings  in 
bankruptcy  instituted  under  the  first  subdivision  of  tliis 
section    to   allege   and    prove    tliat    the    party    proceeded 
against  was  not  insolvent  as  defined  in  this  Act  at  the 
time  of   tlie   filing  the   petition  against  him,   and   if   in- 
solvency  at   such   date    is   proved   by    tiie   alleged    bank- 
rupt the  proceedings  siiall  be  dismissed,  and  under  said 
suljdivision  one  the  burden  of  proving  solvency  shall  be 
on  the  alleged  bankrupt. 

d  Whenever  a  person  against  whom  a  petition  has 
been  tiled  as  hereinbefore  provided  under  the  second 
and  third  subdivisions  of  this  section  takes  issue  with 
and  denies  the  allegation  of  his  insolvency,  it  shall  be 
his  duty  to  appear  in  court  on  the  hearing  with  his 
books,  papers,  and  accounts,  and  submit  to  an  e.Kamina- 
tion.  and  give  testimony  as  to  all  matters  tending  to 
establish  solvency  or  insolvency,  and  in  case  of  his 
failure  to  so  attend  and  submit  to  e.xamination  the 
burden  of  proving  his  solvency  shall  rest  upon  him. 

e  Whenever  a  petition  is  filed  by  any  person  for  the 
purpose  of  having  another  adjudged  a  liaiikrupt,  and  an 
application  is  made  to  take  charge  of  and  hold  tiie  prop- 
erty of  the  alleged  bankrupt,  or.  any  part  of  tlie  same, 
prior  to  the  adjudication  and  pending  a  hearing  on 
the  petition,  the  petitioner  or  applicant  shall  file  in  the 
same  court  a  bond  with  at  least  two  good  and  sufiicient 
sureties  who  shall  reside  witliin  tlie  jurisdiction  of  said 
court,  to  be  approved  by  tiie  court  or  a  judge  thereof, 
in  such  sum  as  the  court  siiall  direct,  conditioned  for 
the  payment,  in  case  such  petition  is  dismissed,  to  the 
respondent,  his  or  her  personal  representatives,  aU  costs, 
expenses,    and     damages     occasioned    by     such    seizure, 
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taking,    and    detention    of   tlie   property   of    tlie   alleged 
bankrupt. 

If  such  petition  be  dismissed  by  the  court  or  with- 
drawn by  the  petitioner,  the  respondent  or  respondents 
shall  be  allowed  all  costs,  counsel  fees,  expenses,  and 
damages  occasioned  by  such  seizure,  taking,  or  deten- 
tion of  such  property.  Counsel  fees,  costs,  expenses,  and 
damages  shall  be  fixed  and  allowed  by  the  court,  and 
paid  by  the  obligors  in  such  bond. 

Sec.  4.  Who  JIay  Become  Bankrupts. — a.  Anv  per- 
son, except  a  municipal,  railroad,  insurance,  or  banking 
corporation,  shall  be  entitled  to  the  benefits  of  this  Act 
as  a  voluntary  bankrupt.  v  ■    ■    -  :      ;    ;■ 

Any  natural  person,  except  a  wage-earner  or  a  perso'i 
engaged  chicny  in  farming  or  the  tillage  of  the  soi'. 
any  unincorporated  company,  and  any  moneyed,  busi- 
ness, or  commercial  corporation,  except  a  municipal, 
railroad,  insurance,  or  banking  corporation,  o^ving  debts 
to  the  amount  of  one  thousand  dollars  or  over,  may 
be  adjiidged  an  involuntary  bankru])t  upon  default  or  an 
impartial  trial,  and  shall  be  subject  to  the  provisions 
and   entitled   to  the  benefits  of  this   Act. 

Tlie  bankruptcy  of  a  corporation  shall  net  re!eas2 
its  officers,  directors,  or  stockholders,  as  such,  from  any 
liability  under  the  laws  of  a  State  or  Territory  or  of  the 
United  States. 

Sec.  5.  Partners. — a  A  partnersliip,  during  tlie  con- 
tinuation of  the  partnership  business,  or  after  its  dis- 
solution and  before  the  final  settlement  thereof,  may 
be   adjudged   a   bankrupt. 

b  The  creditors  of  the  partnership  shall  appoint  tlie 
tru.stee;  in  other  respects  so  far  as  possible  the  estate 
shall  be  administered  as  herein  provided  for  other 
estates. 

c  The  court  of  bankruptcy  which  has  jurisdiction  of 
one  of  the  partners  may  liavc  jurisdiction  of  all  th? 
partners  and  of  the  administration  of  the  i)artnership 
and    individual    property. 

d  Ihe  trustee  shall  keep  separate  accounts  of  the 
y)artnership  property  and  of  the  property  belonging  to 
the    individual    partners. 

e.  'i'lie  expen.ses  shall  be  i)aid  from  the  partnership 
property  and  the  individual  property  in  such  propor- 
tions  as   tlie  court  shall   determine. 

f  The  net  iiroceeds  of  tli<-  partnersliip  jirdperty  shall 
be  ai»pr()priated  to  tin*  payment  of  the  paitnersliip  dei)ts, 
and  the  net  proceeds  of  the  individual  estate  of  each 
jiartner  to  the  [)aymi'nt  of  his  individual  debts.  Should 
any  surplus  remain  of  the  ])ro|ierty  of  any  partner  after 


— a  1 1  o  w  ance  of 
costs,  etc. 


Counsel  fees,  etc., 
to  be  fixed  by 
court. 


Who  may  become 
bankrupts. 
— voluntary. 


-involuntary. 


Partnership. 


—  administration 
of  estate. 


— j  u  r  1  s  d  let  ion 
over  one  partner 
sufficient. 


— trustee's  duty. 


— expenses. 


—  p  ii  y  lu  (•  nt  of 
p  a  r  t  n  e  r  s  li  i  p 
debts. 


— payment   of    in- 
dividual  d.'bts. 


nooo 


Al'l'KNlMX. 


—Rurplns  of  pnrt-  paying  liis  iu.livi.lual  .l.l.ts.  siuli  stuplus  sliall  W  a.l.lod 
nershtp  property.  ti,  tlii'  paitiioriship  assi-ts  and  be  applud  to  tin-  ]>ay- 
mont  of  till-  ])artiu'rship  ilohts.  81\oiild  any  suiplus  of 
tlie  partnership  property  remain  after  payinfj;  tlio  part- 
nership debts,  sneh  surplus  siiall  lie  added  to  the  assets 
of  the  individnal  partners  in  the  proportion  of  their 
rospootive    interests    in    the    iiartnership. 

«■  The  court  niav  i)erniit  the  proof  of  the  claim  of  the 

nalins     of     part-    pjirtnership    estate    a-zainst    the    individual    estates,    and 

;i;vUhial"^"^iutes^    vice  versa,  and   nuiy  marshall   the  assets  of  the  partner- 

etc.  ship  estate  and  individual  estates  so  as  to  prevent  i)ref- 

eronces    and    secure    the    equitable    distribution    of    the 

property  of  the  several  estates. 

li   In    the    ivent   of    one    or   more    but    not    all    of    the 
Ailmlnlstrntion  of    members    of    a     partnership    being    adjudged    bankrupt, 
linrers'^'^are     no"    the   partnership    property    shall    not  be   administered    in 
bankrupt.  bankruptcy,   unless   by   consent   of   the   partner   or    part- 

ners not  adjudged  bankrupt;  but  such  partner  or  part- 
ners not  adjudged  bankrupt  shall  settle  the  partiiersliip 
business  as  expeditiously  as  its  nature  will  permit,  and 
account  for  the  interest  of  the  partner  or  partners  ad- 
judged  bankrupt. 

Sec.  6.  Exemptions  of  Bankrupts. — a  This  Act  shall 
K  X  e  m  p  t  i  on  of   not  alTect  the  allowance  to  bankrupts  of  the  exemptions 
bankrupts.  ^^.j^.^j^  .^^.^^  prescribed  by  the  State  laws  in  force  at  the 

time  of  the  filing  of  the  petition  in  the  State  wherein 
they  have  had  their  domicile  for  the  six  months  or  the 
greater  portion  thereof  immediately  preceding  the  filing 
of  the  petition. 

Sec.  7.  Duties  of  Bankrupts.— a  The  bankrupt  shall 
nuiiyipecffled.''''''"  (D  attend  the  first  meeting  of  his  creditors,  if  directed 
by  the  court  or  a  judge  thereof  to  do  so,  and  the  hear- 
ing upon  his  application  for  a  discharge,  if  tiled;  (2) 
comply  with  all  lawful  orders  of  the  court;  (3)  examine 
the  correctness  of  all  i)roofs  of  claims  filed  against  his 
estate:  (4)  execute  and  deliver  such  papers  as  shall  be 
ordered  by  the  court;  (5)  execute  to  his  trustee  trans- 
fers of  all  his  property  in  foreign  countries;  (6)  imme- 
diately inform  his  trustee  of  any  attempt,  by  his  credi- 
tors or  other  persons,  to  evade  the  provisions  of  this 
Act.  coming  to  his  knowledge;  (7)  in  case  of  any  per- 
son having  to  his  knowledge  i)roved  a  false  claim  against 
his  estate,  disclose  that  fact  immediately  to  his  trus- 
tee; (8)  prepare,  make  oath  to,  and  file  in  court  within 
ten  days,  unless  further  time  is  granted,  after  the 
adjudication,  if  an  iiivohiiitary  l)aid<ruiit,  and  with  the 
petition  if  a  voluntary  bankrupt,  a  schedule  of  his 
pro])erty.  showing  the  amount  and  kind  of  projierty, 
the   location   thereof,   its  money  A^alue   in   detail,   and   a 
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list  of  his  creditors,  showing  tlieir  residences,  if  known, 
if  unknown,  that  fact  to  be  stated,  the  amounts  due 
eacli  of  them,  the  consideration  thereof,  the  security 
held  by  them,  if  any,  and  a  claim  for  such  I'xemptions 
as  he  may  be  entitled  to,  all  in  triplicate,  one  copy  of 
each  for  the  clerk,  one  for  the  referee,  and  one  for  the 
trustee;  and  (9)  when  present  at  the  iirst  meeting  of 
his  creditors,  and  at  such  other  times  as  the  court 
shall  order,  submit  to  an  examination  concerning  the 
conducting  of  his  business,  the  cause  of  his  liankruptey, 
his  dealings  with  his  creditors  and  other  persons,  the 
amount,  kind,  and  whereabouts  of  his  propert}',  and, 
in  addition,  all  matters  which  may  affect  the  adminis- 
tration and  settlement  of  his  estate:  but  no  tesimony 
given  by  him  shall  be  offered  in  evidence  against  him 
in  any  criminal  proceeding. 

Provided,   however,  That  he  shall  not  be  required  to    not     compelled   ^to 
attend  a  meeting  of  his   creditors,  or  at  or  for  an   ex-    attend    meetiDg. 
amination  at  a  place  more  than  one  hundred  and  fifty 
miles  distant  from  his  home  or  principal  place  of  busi- 
ness, or  to  examine  claims  except  when  presented  to  him,  examine  claims, 
unless    ordered    by    the    court,    or    a    judge    thereof,    for 
cause  show-n,  and  the  bankrupt  shall  be  paid  his  actual      Expenses    for    at- 
expenscs  from  the  estate  when  examined  or  required  to    <^ending   meetings, 
attend  at  anj-  place  other  than  the  city,  town,  or  village 
of  his  residence. 

Sec.   8.  Death   ok   Insanity  of  Bankrupts. — a  The    .P^''*V\  °'',   insan- 
ity  of   bankrupts. 
death  or  msanity  of  a  bankrupt  shall  not  abate  the  pro-      -rnot      to     abate 

ceedings,  but  the  same  shall  be  conducted  and  concluded  ^^' 

in   the  same  manner,  so  far  as   possible,  as  though  he 

had  not  died  or  become  insane:   Provided,  That  in  case     — widow    entitled 

of  death  the  widow  and  children  shall  l)e  entitled  to  all    ***  ''""'*''"'  '^''^■ 

rights  of  dower  and  allowance  fixed  by  the  laws  of  the 

State  of  the  bankrupt's  residence. 

Sec.  9.  Protection  and  Detention    of  Bankrupts. —   dPiVntTon^'of  blink 

a  A   bankrupt   shall   be   exempt   from   arrest  upon   civil    i'",I"^- 

'  ■  '  I'.xcinption  from 

process  except  in  the  following  cases:    (1)    When  issued    arrest. 

from  a  court  of  bankruptcy  for  contempt  or  disobedi- 
ence of  its  lawful  orders;  (2)  when  issued  from  a  State 
court  having  jurisdiction,  and  served  within  such  State, 
ujion  a  dei)t  or  claim  from  wliicli  his  discharge  in  bank- 
ruptcy would  lint  l)i'  a  rclcasi'.  and  in  siicli  case  lie  shall 
be  exempt  from  such  arrest  when  in  attendaiuc  u|K)n  a 
court  of   bankruptcy   or  engaged   in   the  performance  of 

a  duty  imposed  bv  this  Act.  ,,     .         .  ,         , 

'  •  I  >  o  t  o  n  t  i  on    for 

ii  'i  lie    jiidgi-    mav,   at   anv    time   after    the    filing   of   a    purposes  of  examl- 
,.,.,'  :      ,  '  1    1    r         i.1  nation. 

{K-tition  by  or  against  a  person,  and  Ix-fore  tlie  expira- 
tion of  one  month  after  the  qualification  of  the  trustee, 
upon  satisfactory  proof  by  the  afTidavits  of  at  least  two 
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pcI■soll^  tlmt  siuli  liauki'iiiil  is  almiit  to  loavo  tlio  di3- 
trii't  ill  wiiifli  he  rcsiilos  or  lias  liis  iiriimipal  place  of 
busiiu'ss  to  avoid  I'xamiiuit  i<m.  aiul  tliat  his  departure 
will  defeat  tlie  pi'ueei'diiij;s  in  liaui<ruptey.  issue  a  war- 
rant to  tlie  inarslial,  direetiiig  liim  to  bring  sueli  lianlc- 
nipt  fortliwitii  before  tiie  eovirt  for  examination.  If 
upon  luarinu  the  evidence  of  tift-  parties  it  sliali  appear 
to  tlie  eourt  or  a  jud^n'  tliereof  tliat  tiie  allej,raions  are 

.      ,      ^    ,      true  and  that   it   is  iieeessarv.  he  sliail  order  sueh  iiiar- 
Xlnv    be    kept    In 
custody    ten    days,   shal  to  I'ieep  sucii  liuni<rupt   in  eu>tud\'  not  cxcecduig  ten 

'''^'^'  days,  but  not  imprison  him,  until  he  shall  be  examined 

and  released  or  give  bail  conditioned  for  his  appear- 
ance for  examination,  from  time  to  time,  not  exceeding 
in    all    tiMi    days,   as    required    liy    the   court,   and    for    his 

Kxtraditlon        of   ohoiiionce  to  all  lawful  orders  made  in  reference  thereto, 
oaukrupis.  ,,., 

Sec.   10.   ExTUADiTiON   OF  B.v.NKKurTS. — a  Whenever  a 

warrant  for  the  apprehension  of  a  bankrupt  shall  have 
been  issued,  and  he  .shall  have  been  found  within  the 
Jurisdiction  of  a  court  other  than  the  one  issuing  the 
warrant,  he  may  be  extradited  in  the  same  manner  in 
which  persons  under  indictment  are  now  extradited  from 
one  district  within  which  a  district  court  has  jurisdic- 
tion   to   another. 

Suits  by  and       <^^;^,  n    Suits  by  axd  Against  Bankrupts. — a  A  .suit 
against  bankrupts.       •  ...  ,.,,., 

which  is  founded  ujioii  a  claim  from  which  a  discharge 

would  be  a  release,  and  which  is  pending  against  a  per- 

,    son  at  the  time  of  the  filing  of  a  petition  against  him, 
— stav    until    ad-  .,      ^       "  ,.     ,.      ,-  ,, 
judication.                  shall  be  stayed  until   after  an  adjudication   or  the  dis- 
missal   of    the    petition;    if    such    person    is    adjudged    a 
— further  stay.        bankrupt,    such    action     may    be     further    stayed    until 
twelve  months  after  the  date  of  such  adjudication,  or, 
if  within  that  time  such  person  applies  for  a  discharge, 
then  until  the  question  of  such  discharge  is  determined. 
— appearance     of       b  The   court   may   order   the   trustee   to  enter   his   ap- 
trustee.                        pearance    and    defend     any    pending    suit    against    the 
bankrupt. 
commenced       c  A  trustee  may,  with   the  approval  of  the  court,  be 

prior    to    adjudica-    ,„,,.,nitte(l    to    prosecute   as    trustee   anv    suit   commencod 
tion.  '  ' 

by  he  bankrupt  jirior  to  the  adjudication,  with  like  force 

and  eflfect  as  though   it  had  been  commenced  by  him. 

s^i'tT^^alnst'^fus^        ''  ^"'^•'^  ^^''''^'^  "°*  ''^  brought  by  or  against  a  trustee 
tees.  of  a  bankrupt  estate  subsequent  to  two  years  after  the 

estate   has  been  closed. 

Sec.  12.  Co-MPOsiTioxs,  Whe.v  Co.nfirmed. — a  A  bank- 
Compositions.  '  ... 
— when     may     be   rupt    may    offer,     either    before    or     after    adjudication, 

°  ^^^  terras  of  composition  to  his  creditors  after,  but  not  be- 

fore, he  has  been  examined  in  open  court  or  at  a  meet- 
ing of  his  creditors,  and  has  filed  in  <uurt  tlu«  schedule 
of  his  [irtjperty  and  the  list  of  his  creditors   recpiired  to 
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be  filed  by  bankrupts.  In  compositions  before  adjudica- 
tion the  bankrupt  sliaii  file  tlie  n'(|uired  schedules,  and 
thereupon  the  court  nhall  call  a  meeting  of  creditors 
for  the  allowance  of  claims,  examination  of  the  bank- 
rupt, and  preservation  or  conduct  of  estates,  at  which 
meeting  the  judge  or  referee  shall  preside;  and  action 
upon  the  petition  for  adjudication  shall  be  delayed 
until  it  siiall  be  determined  whether  such  composition 
sliall  be  confirmed. 

b  An  api)lication  for  the  confirmation  of  a  composi-  — application  for 
tion  may  be  filed  in  tlie  court  of  baidauptcy  after,  but  ^o^iflrming. 
not  before,  it  has  been  accepted  in  writing  by  a  majority 
ill  number  of  all  creditors  whose  claims  have  been 
allowed,  which  number  must  represent  a  majority  in 
amount  of  such  claims,  and  the  consideration  to  be  paid 
by  the  bankrupt  to  his  creditors,  and  the  money  neces- 
sary to  pay  all  debts  which  have  priority  and  the  cost 
of  the  proceedings,  have  been  deposited  in  .such  place  as 
shall  be  designated  by  and  subject  to  the  order  of  the 
judge. 

c  A  date  and  place,  with  reference  to  the  convenience     —date,    etc.,    for 
of  the  parties  in  interest,  shall  be  fixed  for  tlie  hearing    ^*'3'"'°S- 
upon  each  apj)lication  for  the  confirmation  of  a  compo- 
sition, and  such  objections  as  may  be  made  to  its  con- 
firmation. 

d  'llie  judge  shall  confirm  a  composition  if  satisfied  — conditions  of 
that  (1)  it  is  for  the  best  interests  of  the  creditors;  (2)  <'''°'^''™^°^«- 
the  bankrupt  has  not  been  guilty  of  any  of  the  acts 
or  failed  to  perform  any  of  the  duties  which  would  be  a 
bar  to  his  discharge;  and  (3)  the  offer  and  its  accept- 
ance are  in  good  faith  and  have  not  been  made  or  pro- 
cured except  as  licnin  provided,  or  by  any  means, 
promi.ses,    or   acts    herein    forbidden. 

e  Upon    the   confirmation    of   a   composition,   the   con*      —distribution     of 
■J       i-  1     ••   ,       ,-....,  ,       .  consideration, 

sideration  shall  be  distributed  as  the  judge  shall  direct, 

and  tlie  case  di.smissed.  Wlienever  a  composition  is  not 
confirmed,  tlie  estate  shall  be  administered  in  bank- 
ruptcy  as   herein    provided. 

Sec.  13.  Co.MPOsiTio.\.s,     When     Set     Alide.— a    The     —may    be    set 
judge  may,   upon   tlie  application  of  parties    in    interest    "s'de. 
filed   at   any   time   within    si.x    months   after   a   composi- 
tion   has   been   confirmed,   set   tlie   same   aside   and    rein- 
state tlic  case  if  it  shall   \n-  niadr  to  aiipear  uixni  a  trial      .'."''""    P'""<^t'ce 

,  .  Ill  Qf  fraud, 

that  fraud  was  practiced  in  the  procuring  of  such  com- 

j)osition.  and  that  the  knowledge  thereof  has  come  to 
the  jietitioners  since  the  eoiifiriiiation  of  such  coin- 
[losition. 

Sec.    14.    I)is(  iiAKciKs.    WiiE.v    Gk.anteo. — a    Any    per-      Discharges, 
son  may,  after  the  e\  pi  rat  ion   of  one   month   and   within 


:Ui(M 


Arri.N  i>i-\. 


-  avipllciitlou    for. 


— bearing    of 
plicatiou. 


ail- 


Confirmation    dis- 
charges  from  debt. 


Discharges,    when 
revoked. 


tlio  lu'xt  twcht'  muiith.s  .siilisciiuciit  (o  ln-iiig  adjuiljicd  a 
tiankrupt.  lilo  an  applicat  inn  lor  a  discliai'jio  in  tlio 
cmirt  oi  hanknipti'v  in  wliicli  ttic  |iroc'i'('(iini;s  arc  ikmkI- 
ing;  if  it  shall  lu'  niadc  to  a|iin'ai'  to  the  jiiiip'  (lia(  the 
bankrupl  was  uiia\  oidaliiy  iircvcnlcd  I'ldiu  liiiiij;  it 
witliin  sncii  time,  it  may  ln'  lilrd  w  itiiin  iml  nut  alter 
tlio   i'X)Hrati(iii    ul'    tiic   noxt   si\    months. 

b  'riic  jiidi,'('  sliall  hear  the  a|)|iliia t ion  tor  a  disciiar^^e 
and  such  |)rot)fs  and  jiU'as  as  may  lie  mack'  in  opposi- 
tion tlicri'lo  liy  the  trustee  or  other  parties  in  interest, 
at  such  timi'  as  will  give  tlie  trustee  or  parties  in  inter- 
est a  reasonalde  ojiportunity  to  ho  fiilly  heaiil,  and  in- 
vest ij^a  to  the  nu'rits  of  the  api)lieation  and  diseliarj^'o  the 
apjilieant  unless  he  has  ( 1 )  eonunitted  an  oll'ense  pun- 
ishable by  imprisonment  as  herein  provided;  or  (2) 
with  intent  to  conceal  his  financial  condition,  destroyed, 
concealed,  or  failed  to  keep  books  of  account  or  records 
from  which  such  condition  might  be  ascertained;  or  (3) 
obtained  money  or  property  on  credit  upon  a  materially 
false  statement  in  writing,  made  by  him  to  any  person 
or  his  representative  for  the  purpose  of  obtaining  credit 
from  such  person;  or  (4)  at  any  time  sub.se<iuont  to  the 
first  day  of  the  four  months  immediately  preceding  the 
filing  of  the  petition  transferred,  removed,  destroyed, 
or  concealed,  or  permitted  to  be  removed,  destroyed,  or 
concealed,  any  of  his  property,  with  intent  to  hinder,  de- 
lay, or  defraud  his  creditor  (T))  in  voluntary  proceed- 
ings been  granted  a  discharge  in  bankrui)tcy  within  six 
years;  or  (6)  in  the  course  of  the  proceedings  in  bank- 
ruptcy refused  to  obey  any  lawful  order  of,  or  to  answer 
any  material  question  approved  by  the  court:  I'rovidcd, 
That  a  trustee  shall  not  interpose  objections  to  a  bank- 
rui)t's  discharge  until  he  shall  l>e  authorized  so  to  do 
at  a  meeting  of  creditors  called  for  that  purpose. 

c  The  confirmation  of  a  composition  shall  discharge 
the  bankrupt  from  his  debts,  other  than  those  agreed  to 
be  paid  hy  the  terms  of  the  composition  and  those  not 
affected  by  a  discharge. 

Sec.  15.  DiscHAKGES,  When  Revoked. — a  The  judge 
may,  upon  the  application  of  parties  in  interest  who 
have  not  been  guilty  of  undue  laches,  filed  at  any  time 
within  one  year  after  a  discharge  shall  have  been 
granted,  revoke  it  upon  a  trial  if  it  sliall  be  made  to 
appear  that  it  was  obtained  througli  the  fraud  of  the 
bankruj)t,  and  that  the  knowledge  of  tlie  fraud  has  come 
to  the  petitioners  since  the  granting  of  the  discharge, 
and  that  the  actual  facts  did  not  warrant  the '  dis- 
charge. 
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Sec.   16.  Co-Debtors  of  Bankrupts.— a  Tlie  liability  Co-debtors'   liabll- 

of  a  person  who  is  a  co-debtor  with,  or  guarantor  or  in  baifkrupt's  Aii- 

any  manner  a  surety  for,  a  bankrupt  shall  not  be  altered  charge,   etc. 
by  the  discharge  of   such  bankrupt. 

Sec.  17.  Debts  Not  Aitected  by  a  Discharge. — a  A  Debts  not  affected 

discharge  in  bankruptcy  shall   release  a  bankrupt  from  ^^  ^  discharge, 

all  of  his  provable  debts,  except  such  as    (1)   are  due  as  — U.  S.  and  State 

a    tax    levied   by   the   United   States,   the   State,   county,  *^^^^" 
district,   or  municipality   in  which   he   resides;    (2)    are 
liabilities  for   obtaining  property  by  false   preten.ses   or 

false    representations,    or    for    wilful    and    malicious    in-      judgments       In 

juries  to  the  person  or  property  of  another,  or  for  ali-  fia"d   actions,   etc. 
mony  due  or  to  become  due,  or  for  maintainence  or  sup- 
port of  wife  or  child,  or  for  seduction  of  an  unmarried      claims     not 

female,    or    for    criminal    conversation:     (3)     have    not  scheduled,  etc. 
been   duly   scheduled   in   time   for   proof   and   allowance, 
with   the   name   of   the  creditor    if   known   to   the   bank- 
rupt, unless  such   creditor  had   notice  or  actual   knowl- 
edge  of    the    proceedings    in    bankruptcy:    or    (4)    were 

created  by  his  fraud,  embezzlement,  misappropriation,  or     created     by 

defalcation  while  acting  as  an  officer  or  in  any  fiduciary  fraud  actions,  etc. 
capacity. 

CHAUTER  IV. 

COURTS   AND   PROCEDURE   THEREIN.  Courts  and  proce- 

dure. 

Sec.  18.  Process,    Pleadings    and    Adjudications.— 

a  Upon   the   filing   of   a    petition    for    involuntary   bank- 

rui)cy.  service  thereof,  with  a  writ  of  subixrna.  shall  be      Service     of     peti- 
,  ^,  ,,        .  tion.       involuntary 

made  upon  the  person  therein  named  as  defendant  in  the    bankruptcy. 

same   manner  that  service   of   such   process   is   now   had 

upon  the  commencement  of  a  suit  in  equity  in  the  courts 

of  the  United  States,  except  that   it  sliali   be  returnable 

within   fifteen  days,  unless  the  judge  shall  for  cause  fix      —returnable      In 

a  longer  time:   but   in  case  personal   service  can  not  be    15  days. 

made,   then  notice  shall   be  given  by   publication   in  the 

same  manner  and  for  the  same  time  as  provided  by  law 

for   notice   by   publication    in  suits   to  enforce  a   legal   or 

ef|uitab]e    lien    in    courts    of    the    United    States,    except 

tiiat,  unless  the  judge  shall  otherwise  direct,  the  order 

shall  be  published   not  more  than  once  a  week  for  two     — by  publication. 

consecutive  weeks,  and  the  return  day  shall  be  ten  days 

after    the    last    publication    unless    the    judge    shall    for 

caviHc  fix  a  longer  time. 

b  The    bankrupt,    or    any    creditor,    may    appear    and      iMcndlng      within 
plead   to  the   petition   within    five   ihiys  after   the   re^^irn    ^"  '^'^^^'^■ 
day,  or  within  such  further  time  as  (lie  court  may  allow. 

c  All    fileadiiigs    setting    up    matters    of    fact    shall    be      verifi<MtIoB. 

verified   under  oath. 


noOO  ArrKNinx. 

tl   If   till'  li:nikiu|>t.   or  any   of  liis  croilitors,  sliall   ap- 
Court      to     (lotor-  ...  ■      j,       .■  i-     -i     i  i  i  l   ±\       t     i. 

inliu>    issii<>s    wlion    I><'i>i'.   witlnn   tho   tiim>   Imulcil.   innl    rciiit  rovcrt  the   facta 

la.is  oontrovoii.'il.  .,ll(\i,'i'(l  in  tlio  petition,  tlii'  JuiI.l;.'  ^llali  tictorniino,  an 
sDon  as  may  lie.  tiio  issues  prcscnlfil  hy  the  |)lt'aciinifs, 
without  the  intfivtiit  ion  of  a  Jiirv,  except  in  eases 
wliei'e  a  jury  trial  is  <iiven  by  this  Act,  and  makes  tlic 
adjudication  or  dismiss  tlie  petition. 

Poolslon    whore        *'  '^  *'"   ^^^^  '*^^*  ^^y  within  whicli   pleadinpfs  may  be 
plendiugs  uot  tiled.    iil,,,i   „one  arc  liled   by   the  bankrui)t  or  any  of   liis  credi- 
tors,  the   judj,re   shall    on    the   next   day,    if   present,   or   as 
soon  thercaftt'r  as  i)racticable,  nuike  the  adjudication  or 
dismiss  the  petition. 

Tf    judge    absent,        f  If  the  judge  is  absent  from  the  district,  or  tlie  di- 
case  to  be  referred  f    .,'       ,-  i.   •  ±    ■         i  •  i     j.i  j.-i-        •  i- 

to  referee.  \  ision  of  the  district   in  which  the  petition   is  ixMiding, 

on  the  next  day  after  tlie  last  day  on  which  pleadin^^s 
may  be  filed,  and  none  Iiave  ln-cn  tiled  l)y  the  bankrupt 
or  any  of  his  creditors,  the  clerk  shall  fortliwith  refer 
the  case  to  the  referee. 
Hearing  on  filing  K  Upon  the  filing  of  a  voluntary  petition  the  judge 
voluntary   petition.   ^,,.^,,    ,„,.,,.   ^,,p   petition   and   make   the   adjudication   or 

—  absence    of    disiuiss   the   petition.      Tf   the    judge   is  absent  from   the 
judge. 

district,    or    tlie    division    of    the    district    in    which    the 

petition  is  filed  at  the  time  of  the  filing,  the  clerk  shall 

forthwith  refer  the  case  to  tlie  referee. 

Sec.  10.  Jury  Trials. — a  A  person  against  whom  an 

^^:T,.Jrli"'^;„oi„c.-    involuntary  petition   has  been  filed  shall  be  entitled  to 
— ^poison     against  ■'    '^ 

whom    involuntary    have  a  trial  by   jury,   in  respect  to  the  question  of  his 
p.Mition     tiled,     en-    .        ,  x         .        ■      \i  ■  -i    ,  . 

titled.  insolvency,  except  as  herein  otherwise  provided,  and  any 

act  of  bankruptcy  alleged  in  such  petition  to  have  been 

committed,  upon  filing  a  written  application  therefor  at 

or  before  the  time  within  wliich  an  a^iswer  may  be  filed. 

If  such  application  is  not  filed  within  such  time,  a  trial 

by  jury  shall  be  deemed  to  have  been  waived. 

Attend  ance   of        '^  I^  ^  J^T.y  is  not  in  attendance  upon  the  court,  one 

jury,  etc.  j^^^y   ^^   specially   summoned    for   the   trial,   or   the   case 

may  be  postponed,  or,  if  the  case  is  pending  in  one  of 
the  district  courts  within  the  jurisdiction  of  a  circuit 
court  of  the  United  States,  it  may  be  certified  for  trial 
to  the  circuit  court  sitting  at  the  same  place,  or  by 
con.sent  of  jiarties  when  sitting  at  any  otlier  place  in 
the  same  district,  if  such  circuit  court  has  or  is  to  have 
a  jury  first  in  attendance. 
Laws  as    to   jury        ''    'he   right  to  submit  matters  in  controversy,  or  an 

trials  applicable,  aH^^red  offense  under  this  Act,  to  a  jury  shall  be  deter- 
mined and  enjoyed,  except  as  provided  by  this  Act,  ac- 
cording to  the  United  States  laws  now  in  force  or  such 
as  may  be  hereafter  enacted  in  relation  to  trials  by 
jury. 


— right  waived. 
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Sec.  20.  Oaths,  Affirmations. — a  Oaths  required  by 
this  Act,  except  upon  liearings  in  court,  may  be  admin- 
istered by  (1)  referees;  (2)  officers  authorized  to  ad- 
minister oaths  in  proceedings  before  tlie  courts  of  the 
United  States,  or  under  the  laws  of  tlie  State  where  the 
same  are  to  be  taken;  and  (3)  diplomatic  or  consular 
officers  of  tlie  United  States  in  any  foreign  country. 

b  Any  person  conscientiously  opposed  to  takiiig  an 
oath  may,  in  lieu  thereof,  affirm.  Any  person  who  shall 
affirm  falsely  shall  be  punished  as  for  the  making  of  a 
false  oath. 

Sec.  21.  Evidence. — a  A  court  of  bankruptcy  may, 
upon  application  of  any  officer,  bankrupt,  or  creditor, 
by  order  require  any  designated  person,  including  the 
bankrupt  and  his  wife,  to  appear  in  court  or  before  a 
referee  or  the  judge  of  any  Statt;  court,  to  be  examined 
concerning  the  acts,  conduct,  or  property  of  a  bankrupt 
whose  estate  is  in  process  of  administration  under  this 
Act:  Provided,  That  the  wife  may  be  examined  only 
touching  business  transacted  by  her  or  to  wliich  she  is 
a  party,  and  to  determine  the  fact  whetlier  she  has 
transacted  or  been  a  party  to  any  business  of  the  bank- 
rupt. 

b  The  right  to  take  depositions  in  proceedings  under 
this  Act  shall  be  determined  and  enjoyed  according  to 
the  United  States  laws  now  in  force,  or  such  as  may  be 
hereafter  enacted  relating  to  the  taking  of  depositions, 
excej)t  as  Iicrein   provided. 

c  Notice  of  the  taking  of  depositions  sliall  be  fded 
ftith  tiie  referee  in  every  case.  When  depositions  are  to 
be  taken  in  opposition  to  tlie  allowance  of  a  claim  notice 
shall  also  be  served  upon  the  clainumt.  and  when  in 
opposition  to  a  discharge  notice  shall  also  be  served  upon 
the  bankrupt. 

d  Certified  copies  of  proceedings  before  a  referee,  or 
of  papers,  when  issued  by  the  clerk  or  referee,  shall  be 
admitted  as  evidence  with  like  force  and  effect  as  certi- 
fied cojiies  of  the  records  of  district  courts  of  the  United 
States  are  now  or  may  hereafter  be  admitted  as  evi- 
dence. 

e  A  certified  copy  of  the  order  approving  the  bond  of 
a  trustee  shall  constitute  conclusive  evidence  of  the 
vesting  in  him  of  tiie  title  to  the  property  of  the  Iiank- 
rupt,  ami  if  reeuiiled  >li;ill  iiiipnrt  the  same  notice  that 
a  deed  from  Uh:  bankrupt  to  the  trustee  if  recorded 
would  have  imparted  had  not  banUruptev  pivieeedings 
intervened. 

f  A  ccrtilieil  copy  of  an  order  eoMlirniing  or  setting 
aside  a  composition,  or  granting  or  setting  aside  a  dis- 
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-  of     order     con- 
n  r  rii  1  11  >:  <-<im|i()sl- 

licill,     fir. 


Iniukrupt. 


liOOS  APl'KNDIX. 

cluiruc  JU>t  rovokod,  shall  !>o  cNiili'iH'f  of  tho  jiuisdu'Uon 
of  tlio  court,  tho  vcf^ularity  of  tlic  |ir.H'ccdings,  aiul  of 
lhi>   fact    that    tlic  order   was  mailc. 

evidence   of   to-        •;   A   cortilicd   cojiy   of  an   order   coiilinuiiig  a  coiniiosi- 

l"V*rJ,'"f  ""*-'  '"  tion  shall  constitute  evidence  of  the  revestinj,'  of  tl\c 
title  of  his  jiroporty  in  tlio  l)ankrii[it.  and  if  roeordod 
shall  impart  the  same  notice  that  a  deed  from  the  trus- 
tee to  the  bankrupt  if  recorded  would   imjiart. 

Sec.  22.   Refkrenck  of  Cases  Aepkic  Ad.h'duation. — 
HcfcriMice  of  oases  ■■     i       i  i       i  i.    ii 

after    udjudicatiou.   a  After   a   person    has   been    adjudj^'ed    a     l)ankrupt   the 

judge  nuiy  cause  the  trustee  to  proceed  with  the  ad- 
ministration of  the  »>state.  or  refer  it  (1)  generally  to 
the  referee  or  specially  with  only  limited  authority  to 
act  in  the  premises  or  to  consider  and  report  upon  speci- 
fied issues;  or  (2)  to  any  referee  within  the  territorial 
jurisdiction  of  the  court,  if  the  convenience  of  parties 
in  interest  will  be  served  thereby,  or  for  cause,  or  if  the 
bankrupt  does  not  do  business,  reside,  or  have  his  domi- 
cile in  the  district. 

Transfer    of    case        ^  l^''^    i^^^S^   n^^^'    ^*    *">'    *^™^'    *''^'    ^'"^    convenience 
to  difforcut  referee,   ^f  parties  or  for  cause,  transfer  a  case  from  one  referee 

to  another. 
Jurisdiction        of       ^^^-  ^3.  Jurisdiction  of  United    States    and  State 
United   States  and   COURTS. — a  The  United  States  circuit  courts  shall  have 
^■^ircuu"  courts,     jurisdiction   of   all   controversies   at  law   and    in   eipiity, 
as    distinguished    from    proceedings    in    bankruptcy,    be- 
tween trustees  as   such   and   adverse  cdaimants   concern- 
ing the  property  acquired  or  claimed  by  the  trustees,  in 
the  .same  manner  and  to  the  same  extent  only  as  though 
bankruptcy  proceedings  had  not  been  instituted  and  such 
controversies  had  been  between  the  bankrupts  and  such 
adverse  claimauts. 

b  Suits  by  the  trustee  shall  only  be  brought  or  prose- 
w^ere  brought. *^^^'   cuted  in  the  courts  where  the  bankrupt,  whose  estate  is 
being  administered  by  such  trustee,  might  iiave  brought 
or  prosecuted  them  if  proceedings  in  baidcruptcy  had  not 
been   instituted,   unless   by   consent   of   the   proposed   de- 
fendant, except  suits  for  the  recovery  of  property  under 
section    sixty,    subdivision    b;    section    sixty-seven,    sub- 
division e;   and  section  seventy,  subdivision  e. 
Concurrent    juris-        c  The   United   States   circuit    courts   shall     have   con- 
diction     in     circuit    current    jurisdiction     with     the     courts    of    bankruptcy, 
of"ba'nk'rupt(T.'"  '    within  their  respective  territorial  limits,  of  the  offenses 
enumerated  in  this  Act. 

Sec    24    Jurisdiction  of  Appellate  Courts. — a  The 
Appellate     courts.  ,   ,,      tt     -     ,    r.^    i        xi  x  a 

jurisdiction   of.  Supreme  Court  of  the  United  States,  the  circuit  courts 

of  appeals  of  the  United  States,  and  the  supreme  courts 

of  the  Territories,   in   vacation   in  chambers  and  during 

their  respective  terms,  as  now  or  as  the/  may  be  here- 
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after  held,  are  hereby  invested  with  appellate  jurisdic- 
tion of  controversies  arising  in  bankruptcy  proceedings 
from  the  courts  of  bankruptcy  from  wliich  they  have 
appellate  jurisdiction  in  other  cases.  The  Supreme 
Court  of  the  United  States  shall  exercise  a  like  juris- 
diction from  courts  of  bankruptcy  not  within  any  or- 
ganized circuit  of  the  United  States  and  from  the  su- 
preme court  of  the  District  of  Columbia. 

b  The  several  circuit  courts  of  appeal  shall  have  juris- 
diction in  equity,  either  interlocutory  or  final,  to  super- 
intend and  revise  in  matter  of  law  the  proceedings  of 
the  several  inferior  courts  of  bankruptcy  within  their 
jurisdiction.  Such  power  shall  be  exercised  on  due 
notice  and  petition  by  any  party  aggrieved. 

Sec.  25.  Appeals  and  Writs  of  Error. — a  That  ap- 
peals, as  in  equity  cases,  may  be  taken  in  bankruptcy 
proceedings  from  the  courts  of  bankruptcy  to  the  circuit 
court  of  appeals  of  tlie  United   States,   and  to  the  su- 
preme court  of  the  Territories,  in  the  following  cases,  to 
wit,    (1)    from  a  judgment  adjudging  or  refusing  to  ad- 
judge the  defendant  a  bankrupt;    (2)    from  a  judgment 
granting  or  denying  a  discliarge;   and   (3)    from  a  judg- 
ment allowing  or  rejecting  a  debt  or  claim  of  five  hun- 
dred dollars  or  over.     Such  appeal  sliall  be  taken  within 
ten    days    after    the   judgment    ajjpealed   from    has    been 
rendered,    and    may    be    heard    and    determined    by    the 
appellate  court  in  term  or  vacation,  as  the  case  may  be.' 
b  From  any  final  decision  of  a  court  of  appeals,  allow- 
ing or  rejecting  a  claim  under  this  Act,  an  appeal  may 
be  had  under  such  rules  and  within  sucli  time  as  may 
be   prescribed   by     the   Supreme     Court   of     the    United 
States,  in  the  following  cases  and  no  other: 

1.  Wliere  the  amount  in  controvcr.sy  exceeds  the  sura 
of  two  thousand  dollars,  and  the  question  involved  is 
one  which  might  have  been  taken  on  appeal  or  writ  of 
error  from  the  higliest  court  of  a  State  to  the  Sujireme 
Court  of  the  United  States;    or 

2.  Where  some  Justice  of  the  Sui)n'ine  Court  of  the 
United  States  shall  certify  that  in  his  opinion  tiie  de- 
termination of  the  question  or  questions  involved  in  tiie 
allowance  (jr  rejection  of  such  claim  is  essential  to  a 
uniform  construction  of  this  Act  throughout  the  United 
States. 

c  'J'rustees  sliail  not  be  recjuircd  to  give  IkmkI  when 
tliey  take  appeals  or  sue  out  writs  of  error. 

d  Controversies  may  be  certified  to  lln'  Siii)reme 
Court  of  tlie  United  States  from  other  courts  of  the 
United  States,  ami  the  former  court  may  exercise  juris- 
diction thereof  and  issue  writes  of  certiorari  pursuant 
Fed.    Vr.ir.   \ul.    III.— 189. 


— appeals  from 
courts  not  in  or- 
gan i  z  e  d  circuits 
and  In  District  of 
Columbia. 


Jurisdiction  o  f 
circuit  court  of  ap- 
peals. 


Appeals. 


— when   taken. 


— to  be  within  10 
days. 
— hearing. 


Appeal    to    U.    S. 
Supreme    Court. 


— whore  amount 
exceeds  $2,000, 
etc. 


— where  question 
c  e  r  t  i  ti  e  d  by  Su- 
Court    Justice. 


— 'Iriiatoes  not  to 
give   l)on(l. 

-  -cerl  iliral  ion  to 
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Al'l'KM'IX. 


A  r  b  I  t  r  ntlon    of 
coulrovorsii's. 
—- trust iH's      m  n  y 

siOmiil    til. 


Si'liitiou   of   nrbi- 
Ira  tors. 


Fliullngs   of   arbi- 
trators. 


Comproiuise        by 
trustee. 


newspapers  to  pub- 
lish uotices. 


Penalty. 


— f  o  r    misappro- 
priating property. 


— c  o  n  c  e  a  1  i  n  g 
property. 


— false  oath  or 
account,   etc. 

— p  resenting 
false  claim. 


— receiving  prop- 
erty from  bank- 
rupt. 


to  tlio  provisions  of  tiio  Uuitod  vStatos  laws  now  in  force 
or  sin'li  as  nuiv    bo   lu'ical'tor  onaclfd. 

Sec.  -Jti.  AiiiurKAiio.N  oi-  I'o.MuovKUsiK.s. — a  ihe  trus- 
too  niav,  i<nrsiiant  to  the  diroctiiui  of  tlic  court,  sub- 
mit to  arbitration  any  controversy  arising  in  tiio  scttU- 
inont    of  the  estate. 

b  '{"brco  arbitrators  sbal!  be  cbosen  by  mutual  con- 
si'iit.  or  one  by  tlie  trustee,  one  by  tlie  otber  jiarty  to 
the  font  roxersy,  ainl  tbe  tiiird  iiy  tlie  two  so  eiiosen, 
or  if  tliey  fail  to  agree  in  five  days  after  their  ai)i)oint- 
ment  the  court  shall  appoint  the  third  arbitrator. 

c  The  written  liiuling  of  the  arbitrators,  or  a  majority 
of  theni,  as  to  the  issues  presenti'd.  may  be  liie<l  in  court 
and  shall  have  like  force  and  efTe't  as  the  verdict  of  a 
jury. 

See.  27.  Compromises. — a  The  trustee  may,  with  the 
approval  of  the  court,  compromise  any  controversy  aris- 
ing in  the  administration  of  the  estate  upon  such  terms 
as  he  may  deem  for  the  best  interests  of  the  estate. 

Sec.  28.  Designation  of  Newspapers. — a  Courts  of 
bankruptcy  sluiU  by  order  designate  a  newspaper  pub- 
lished witliin  their  respective  territorial  districts,  and 
in  tlu'  county  in  which  the  bankrujH  resides  or  the 
major  i)art  of  his  property  is  situated,  in  wliich  notices 
required  to  be  ]mblished  by  this  Act  and  orders  which 
the  court  may  direct  to  be  published  shall  be  inserted. 
Any  court  may  in  a  particular  case,  for  the  convenience 
of  parties  in  interest,  designate  some  additional  news- 
paper in  which  notices  and  orders  in  such  case  shall  be 
publi.shed. 

Sec.  29.  Offenses. — a  A  person  shall  be  punished,  by 
imprisonment  for  a  period  not  to  exceed  five  years,  upon 
conviction  of  tlie  offense  of  having  knowingly  and  fraud- 
ulently appropriated  to  his  own  use,  embezzled,  spent, 
or  unlawfully  transferred  any  property  or  secreted  or  de- 
stroyed any  document  belonging  to  a  bankrupt  estate 
which  came  into  his  charge  as  trustee. 

b  A  person  shall  be  punished,  by  imprisonment  for  a 
period  not  to  exceed  two  years,  upon  conviction  of  thu 
offense  of  having  knowingly  and  fraudulently  (1)  con- 
cealed while  a  Itankrupt,  or  after  his  discharge,  from  his 
trustee  any  of  the  property  belonging  to  his  estate  in 
bankru])tcy:  or  (2)  made  a  false  oath  or  account  in,  or 
in  relation  to,  any  proceeding  in  bankruptcy,  (3)  pre- 
sented inider  oatli  any  false  claim  for  proof  against 
the  estate  of  a  bankrupt,  or  used  any  such  claim  in  com- 
position personally  or  by  agent,  proxy,  or  attoiiiey,  or 
as  a;<ent,  proxy,  or  attorney;  or  (4)  received  any  ma- 
terial   amount   of   property    from   a   bankrujit   after   the 
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filing  of  the  petition,  witli  intent  to  defeat  this  Act;  or 
(5)  extorted  or  attempted  to  extort  any  money  or 
property  from  any  person  as  a  consideration  for  acting 
or  forbearing  to  act  in  bankruptcy  proceedings. 

c  A  person  shall  be  punished  by  fine,  not  to  exceed 
five  hundred  dollars,  and  forfeit  his  office,  and  the  same 
shall  thereupon  become  vacant,  upon  conviction  of  the 
offense  of  having  knowingly  (1)  acted  as  a  referee  in  a 
case  in  which  he  is  directly  or  indirectly  interested;  or 
(2)  purchased,  while  a  referee,  directly  or  indirectly, 
any  property  of  the  estate  in  bankruptcy  of  which  he 
is  referee;  or  (3)  refused,  while  a  referee  or  trustee, 
to  permit  a  reasonable  opportunity  for  the  inspection  of 
the  accounts  relating  to  the  affairs  of,  and  the  papers 
and  records  of,  estates  in  his  charge  by  parties  in  in- 
terest when  directed  by  the  court  so  to  do. 

d  A  person  shall  not  be  prosecuted  for  any  offense 
arising  under  this  Act  unless  the  indictment  is  found  or 
the  information  is  filed  in  court  witliin  one  year  after 
the  commission  of  the  offense. 

Sec.  30.  RtJLES,  Forms,  and  Orders. — a  All  necessary 
rules,  forms,  and  orders  as  to  procedure  and  for  carry- 
ing this  Act  into  force  and  effect  shall  be  prescribed, 
and  may  be  amended  from  time  to  time,  by  the  Supreme 
Court  of  the  United  States. 

Sec.  31.  CoMPUTATiox  OF  Time. — a  Wlienever  time  is 
enumerated  by  days  in  this  Act,  or  in  any  i)roceeding  in 
bankruptcy,  the  number  of  days  shall  be  computed  by 
excluding  the  first  and  including  the  last,  unless  the 
last  fall  on  a  Sunday  or  holiday,  in  which  event  the  day 
last  included  shall  be  tlie  next  day  tiiereafter  wliicli  is 
not  a  Sunday  or  a  legal  holiday. 

Sec.  32.  Traxsi-ek  of  Cases. — a  In  the  event  petitions 
are  filed  against  the  same  person,  or  against  different 
members  of  a  partnership,  in  different  courts  of  bank- 
ruptcy each  of  wiiich  has  jurisdiction,  the  cases  siiall 
be  transferred,  by  order  of  the  courts  relinquishing  juris- 
diction, to  and  be  consolidated  by  the  one  of  such  courts 
which  can  proceed  with  tlie  same  for  the  greatest  con- 
venience of  parties   in   interest. 


—  extort  i  n  g 
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CHAPTER  V. 


OfBcers. 


OFFICERS.  TMKIK  DUTIES  AND  COMPENSATION 


Sec.   3:!.  CuKATioN  of  Two  Offices. — a  The  ollices  of 
nfciec  ;iii(|   trustee  are  hereby  created. 

Sec.    34. — AlTOIXT.MENT,    Re.\I0VAL,     AND     DISTRICTS    OF 

Referees. — a  Courts    of    bankruptcy    sliall,    wit  bin    the 
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ArriM'ix. 


— doslgnntlon      of 
districts. 
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-to  take  oath. 


-number  of. 


Juris  diction    of 
referees. 


—to   consider    pe- 
titions. 


— a  d  m  1  n  1  s  t  e  r 
oaths,  examine 
witnesses,    etc. 


— talte  possession 
and  release  prop- 
erty,  etc. 


— perform  certain 
duties  of  bank- 
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territorial  limits  of  wliicli  tlu\v  rcspcctivi'ly  luivo  juris- 
diction, ll)  i»i>i>iiiiit  n'fiTccs.  ciiili  for  a  term  of  two 
voars,  aiiil  may,  in  tlicir  iliscn'l  ion.  n'moM'  them  ho- 
caiisc  tlioir  services  aic  not  m-cdcd  or  for  otiicr  cause; 
ami  (2)  «lcsi<i:nato.  ami  from  time  to  iiim-  clian^i',  the 
limits  of  the  districts  of  referees,  so  lliat  each  cotiiity, 
where  the  services  of  a  referee  are  needed,  may  consti- 
tute at   least  one  district. 

Sc.  ;{.").  Qi'.\i.iric.\TioNS  OF  Kki-eukrs.— a  Individiuils 
shall  not  he  olij^ihle  to  appointment  as  referees  unless 
they  are  respectively  (1)  competent  to  i>erform  the 
duties  of  that  ollice;  (2)  not  holdinjf  any  ollice  of  profit 
or  emohnnent  under  the  laws  of  the  United  States  or  of 
any  State  otlier  than  commissioners  of  deeds,  justices 
of  the  ]i(^ace,  masters  in  ehaiu'ery,  or  notaries  jjuhlic; 
(3)  not  related  hy  consaiif,Miinity  or  atlinity,  within  the 
third  degree  as  determined  by  the  common  law,  to  any 
of  the  judges  of  the  courts  of  hankruptcy  or  circuit 
courts  of  the  United  States,  or  of  the  justices  or  judges 
of  the  appellate  courts  of  the  districts  wherein  they 
may  be  appointed;  and  (4)  residents  of,  or  have  tlieir 
offices  in,  the  territorial  districts  for  wliich  they  are  to 
be  appointed. 

Sec.  36.  Oath.s  of  Offick  of  Referees. — a  Referees 
shall  take  the  same  oath  of  ollice  as  that  prescribed  for 
judges  of  United  States  courts. 

Sec.  37.  Number  of  Referees. — a  Such  number  of 
referees  shall  be  appointed  as  may  be  necessary  to  assist 
in  expeditiously  transacting  the  bankruptcy  business 
pending    in    the   various   courts   of   bankruptcy. 

Sec.  38.  Jurisdiction  of  Referees. — a  Referees  re- 
spectively are  hereby  invested,  subject  always  to  a  re- 
view by  the  judge,  within  the  limits  of  their  districts 
as   established   from   time   to  time,  with   jurisdiction   to 

(1)  consider  all  petitions  referred  to  tliem  by  the  clerks 
and    make   the   adjudications   or    dismiss   the    petitions; 

(2)  exercise  the  powers  vested  in  courts  of  bankruptcy 
for  the  administering  of  oaths  to  and  the  examination 
of  persons  as  witnesses  and  for  requiring  the  production 
of  documents  in  proceedings  before  them,  except  the 
power  of  commitment;  (3)  exercise  the  powers  of  the 
judge  for  the  taking  possession  aiul  releasing  of  the 
property  of  the  bankrupt  in  the  event  of  the  is.suance 
by  the  clerk  of  a  certificate  showing  tlie  absence  of  a 
judge'froni  the  judicial  district,  or  the  division  of  the 
district,  or  his  sickness,  or  inaliility  to  act;  (4)  perform 
rtuch  part  of  the  duties,  excei)t  as  to  questions  arising 
out  of  the  aiiplications  of  l)aiikrupts  for  compositiotis 
or   discharges,   as   are  by   this   Act   conferred   on    courts 
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of  bankruptcy  and  as  sliall  be  prescribed  by  rules  or 
orders  of  the  courts  of  bankruptcy  of  their  respective 
districts,  except  as  herein  otlierwise  provided;  and  (5) 
upon  the  application  of  the  trustee  during  the  examina- 
tion of  the  bankrupts,  or  other  proceedings,  authorize 
the  employment  of  stenographers  at  the  expense  of  the 
estates  at  a  compensation  not  to  exceed  ten  cents  per 
folio  for  reporting  and  transcribing  the  proceedings. 

Sec.  39.  DxJTiES  of  Referees. — a  Referees  shall  (!)■ 
declare  dividends  and  prepare  and  deliver  to  trustees 
dividend  sheets  showing  the  dividends  declared  and  to 
whom  payable;  (2)  examine  all  schedules  of  propetry 
and  lists  of  creditors  filed  by  bankrupts  and  cause  such 
as  are  incomplete  or  defective  to  be  amended;  (3)  fur- 
nish such  information  concerning  the  estates  in  process 
of  administration  before  tliem  as  may  be  requested  by 
the  parties  in  interest;  (4)  give  notices  to  creditors 
as  herein  provided;  (5)  make  up  records  embodying  the 
evidence,  or  the  substance  thereof,  as  agreed  upon  by 
the  parties  in  all  contested  matters  arising  before  them, 
whenever  requested  to  do  so  by  either  of  the  parties 
thereto,  together  with  their  findings  therein,  and  trans- 
mit them  to  the  judges;  (6)  prepare  and  file  the  sched- 
ules of  property  and  lists  of  creditors  required  to  be 
filed  by  the  bankrupts,  or  cause  the  same  to  be  done, 
when  the  bankrupts  fail,  refuse,  or  neglect  to  do  so; 
1 7 )  safely  keep,  perfect,  and  transmit  to  the  clerks 
the  records,  herein  required  to  be  kept  by  them,  when 
tiie  cases  are  concluded;  (8)  transmit  to  the  clerks 
such  papers  as  may  be  on  file  before  tliem  whenever  the 
same  are  needed  in  any  proceedings  in  courts,  and  in 
like  manner  secure  the  return  of  such  papers  after  they 
liave  been  used,  or,  if  it  be  impracticable  to  transmit 
tlie  original  papers,  transmit  certified  copies  thereof  by 
mail;  (9)  upon  application  of  any  party  in  interest, 
preserve  the  evidence  taken  or  the  substance  thereof  as 
agreed  upon  by  the  parties  before  them  when  a  stenog- 
rapher is  not  in  attendance;  and  (10)  whenever  their 
respective  oflices  are  in  the  same  cities  or  towns  where 
the  courts  of  bankruptcy  convene,  call  ujjon  and  receive 
from  the  clerks  all  pajicrs  filed  in  courts  of  l)ankniptcy 
which  have  been  referred  to  them. 

b  Cifcrees  sliall  not  (1)  act  in  cases  in  which  they 
are  directly  or  indirectly  interested;  (2)  jiractice  as 
attorneys  and  counselors  at  law  in  any  bankruptcy  jiro- 
ceedings:  or  (3)  purchase,  diieetly  or  indireitiy.  any 
property   of  an   estate   in.  l)ankruptiy. 

Sec.  40.  Compensation  of  Ukkkkees. — a  Referees 
shall    receive    as    full    compensation    for    their    services, 


— authorize  em- 
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;U)14:  ArrKNinx. 

paviiliK'  aftiT  tlu'v  arc  it'iulcrcd,  a  fee  of  Hftccii  (lolliirs 
dopositi'il  with  the  i-lcrk  at  the  tunc  llic  ]iftili(in  is  tiltnl 
in  oai'li  i-aso,  t-xi't'iit  \\  Iumi  a  fee  is  not  rciiuircii  from  a 
volnntan-  liankrnpt.  aiul  twcnty-livo  cents  for  cvciv 
proof  of  I'laini  lilcd  for  allowance,  to  he  paid  from  tlie 
estate,  if  any,  as  a  part  of  the  cost  of  administration, 
anil  from  estates  \vliicli  have  heen  administered  hefore 
thi'ni  one  per  centum  i-ommissions  on  all  nu)neys  dis- 
bursed to  creditors  hy  the  trustee,  or  one-half  of  one 
per  centunr  on  tlie  amount  to  he  paid  to  creditors  upon 
the   conlirmation    of   a   composition. 

h  Whenever  a  case  is  transferred  from  one  referee  to 
— on   transfer 
from    one    to    au-    another    tlie    judge    shall    determine    tlie    proportion    in 

'^'    *'''^'  which  the  fee  and  commissions  therefor  shall  he  divided 

between  the  referees. 
— where  reference        c  In   the  event  of   the   references  of  a  case  being  re- 

levo  -ed.  yoked  hefore  it  is  concluded,  and  when  the  case  is  espec- 

ially   referred,    the   judge   sliall    determine   what   part   of 
the  fee  and  commissions  shall  be  paid  to  the  referee. 
Contempt     before       See.  41.  Contempts    Before  Referees. — a  A    person 

referees,  ^]^^\\   j^q^^  j^  proceedings  before  a  referee,    (1)   'disobey 

or  resist  any  lawful  order,  proces.-^,  or  writ;  (2)  mis- 
behave during  a  hearing  or  so  near  the  place  thereof  as 
to  obstruct  the  same;  (3)  neglect  to  produce,  after 
having  been  ordered  to  do  so,  any  pertinent  document; 
or  (4)  refuse  to  appear  after  having  been  subpienaed. 
or,  upon  appearing,  refuse  to  take  the  oath  as  a  wit- 
ness, or,  after  having  taken  the  oath,  refuse  to  be  ex- 

rS*r°ed^to°a«end!  amined  according  to  law:  Provided,  That  no  person 
shall  be  required  to  attend  as  a  witness  before  a  referee 
at  a  place  outside  of  the  State  of  his  residence,  and  more 
than  one  hundred  miles  from  such  place  of  residence, 
and  only  in  case  his  lawful  mileage  and  fee  for  one 
day's  attendance  shall  be  first  paid  or  tendered  to  him. 
Contempt  pro-        b  '^^^^  referee  shall   certify  the  facts  to  the  judge,   if 

ceedings.  ^ny  person  shall  do  any  of  the  things  forbidden  in  this 

section.     The  judge  shall  thereupon,  in  a  summary  man- 
ner, hear  the  evidence  as  to  the  acts  complained  of,  and, 
— penalty.  jf  j^  jg  guch  as  to  warrant  him  in  .so  doing,  punish  such 

person  in  the  same  manner  and  to  the  same  extent  as 
for  a  contempt  committed  before  the  court  of  bank- 
ruptcy, or  commit  such  person  upon  the  same  condi- 
tions as  if  the  doing  of  the  forbidden  act  had  occurred 
with  reference  to  the  process  of,  or  in  the  presence  of, 
tlie  court. 
Records  of  ref-  Sec.  42.  Records  ok  IJeferees. — a  'J'he  records  of  all 
proceedings   in  each  case  before  a  referee  shall  be  kept 

\,7lJ!^;^J*^^^     °  '  as  nearlv  as  may  be  in  the  same  manner  as  records  are 
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now  kept  in  equity  cases  in  circuit  courts  of  the  United 
States. 

b  A  record  of  the  proceedings  in  each  case  shall  be 
kept  in  a  separate  book  or  books,  and  shall,  together 
with  the  papers  on  file,  constitiite  the  records  of  the 
case. 

c  The  book  or  books  containing  a  record  of  the  pro- 
ceedings shall,  when  the  case  is  concluded  before  the 
referee,  be  certified  to  by  him,  and,  together  with  such 
papers  as  are  on  file  before  him,  be  transmitted  to  the 
court  of  bankruptcy  and  shall  there  remain  as  a  part  of 
the  records  of  the   court. 

Sec.  43.  Refkuke's  Absence  or  Disability. — a  When- 
ever the  office  of  a  referee  is  vacant,  or  its  occupant  is 
absent  or  disqualified  to  act,  the  judge  may  act,  or 
may  appoint  another  referee,  or  another  referee  hold- 
ing an  ajipointment  under  the  same  court  may,  by  order 
of  the  judge,  temporarily  fill  the  vacancy. 

Sec.  44.  Appointment  of  Trustees. — a  The  creditors 
of  a  bankrupt  estate  shall,  at  their  first  meeting  after 
the  adjudication  or  after  a  vacancy  has  occurred  in  the 
office  of  trustee,  or  after  an  estate  has  been  reopened, 
or  after  a  composition  has  been  set  aside  or  a  dis- 
charge revoked,  or  if  there  is  a  vacancy  in  the  ollice 
of  trustee,  appoint  one  .trustee  or  three  trustees  of  such 
estate.  If  the  creditors  do  not  appoint  a  trustee  or 
trustees  as  herein   provided,   tlie  court  shall  do  so. 

Sec.  45.  Qualifications  of  Trustees. — a  Trustees 
may  be  (1)  individuals  who  are  respectively  comi)et('nt 
to  perform  the  duties  of  that  office,  and  reside  or  have 
an  office  in  the  judicial  district  witliin  which  they  are 
appointed,  or  (2)  corporations  authorized  by  their 
charters  or  by  law  to  act  in  such  capacity  and  having 
an  office  in  Ihc  judicial  district  within  wliirh  thi'v  are 
appointed. 

Sec.  46.  Death  or  IfEXiovAL  of  Trustees. — a  The 
death  or  removal  of  a  trustee  shall  not  abate  any  suit 
or  iiroci'cding  which  he  is  prosecuting  or  defending  at 
the  time  of  his  death  or  removal,  but  the  same  may  be 
proceeded  with  or  defended  by  his  joint  trustee  or  suc- 
cessor in  the  same  iiiaiincr  as  though  the  same  had  been 
conunence<l  or  was  being  (h'frinhd  by  smh  jniiit  trustee 
alone  or   by   such  successor. 

Sec.  47.  Dctiks  of  Trustees. — a  Trustees  sliall  re- 
^<pr(tively  (i)  acciiimt  fur  and  pay  i>\t'i-  to  the  estates 
under  their  control  all  interest  received  \>\  thi'iii  upon 
property  of  such  estates;  (2)  collect  aud  reduce  to 
money  the  property  of  the  estates  for  whieli  (hey  are 
trustees,  under   tlie  direction   of   tlie  court,   and   close   up 


Referees'    absence 
or    disability. 


— filling    vavancy. 


Trustees. 


— appointment. 
— qualifications. 


— d  e  a  t  h  or  re- 
moval. 

— s  u  i  t  s  not  to 
abate,  etc. 


-duties  speclfled. 


JOiG  ATPKNIUX. 

the  estate  as  cxpcdit  imisly  a>  is  coniiiiilihlo  witli  the 
best  interests  of  the  ]>iiiti('s  in  iuteicst :  ami  such  trus- 
tees, as  to  all  |)r(>iniiy  in  the  cnstoily  or  I'ouiiMi;'  into 
the  eustoily  of  tht-  haukruptey  eourt,  shall  be  deemed 
vested  with  all  the  rij^hts,  remedies,  atid  ])owers  of  a 
creditor  holding  a  lien  by  l('<i;al  or  i-(|ui(al)lt"  proeeed- 
in>is  thcriHiM;  and  also,  as  to  all  property  not  in  tin; 
cnsti)dy  of  the  hankruptry  court,  shall  be  deemed  vested 
with  all  the  ri<,'hts,  remedies,  and  powers  of  a  judg- 
ment creditor  holding:  an  execution  duly  returned  un- 
satislied:  (3)  deposit  all  money  received  by  them  in 
one  of  the  desi^'uated  ilepositories ;  (4)  disl)urse  money 
only  by  check  or  draft  on  the  depositories  in  which  it 
has  been  deposited;  (5)  furnish  such  information  con- 
cerning the  estates  of  which  they  are  trustees  and  their 
administration  as  may  be  requested  by  parties  in  in- 
terest: (())  keep  ref^nilar  accounts  showing  all  amounts 
received  and  from  what  sources  and  all  amounts  ex- 
pended and  on  what  accounts;  (7)  lay  before  the  final 
meeting  of  the  creditors  detailed  statements  of  the  ad- 
ministration of  the  estates;  (8)  make  final  reports  and 
file  tinal  accounts  with  tlie  courts  fifteen  days  before 
the  days  fixed  for  the  final  meetings  of  the  creditors; 
(9)  pay  dividends  within  ten  days  after  they  are  de- 
clared by  the  referees;  (10)  report  to  the  courts,  in 
writing,  the  condition  of  the  estates  and  the  amounts 
of  money  on  hand,  and  such  other  details  as  may  be  re- 
quired by  the  courts,  within  the  first  month  after  their 
appointment  and  every  two  months  thereafter,  unless 
otherwise  ordered  by  the  courts;  and  (11)  set  apart 
the  bankrupt's  exemptions  and  report  the  items  and 
estimated   value   thereof   to   the   court  as   soon   as   prac- 

,  ticable  after  their  appointment, 
—concurrence     oi  ^  "^ 

two    out    of    three        b  Whenever    three   trustees    have   been   appointed    for 
necessaiy.  ^^  estate,  the  concurrence  of  at  least  two  of  them  shall 

be  necessary  to  the  validity  of  their  every  act  concern- 
ing the  administration  of  the  estate. 

c  The  trustee  shall,  within  thirty  days  after  the  ad- 
judication, file  a  certified  copy  of  the  decree  of  adjudi- 
cation in  the  office  where  conveyances  of  real  estate  are 
recorded  in  every  county  where  the  bankrupt  owns  real 
estate  not  exempt  from  execution,  and  pay  the  fee  for 
such  filing,  and  he  shall  receive  a  compensation  of  fifty 
cents  for  each  copy  so  filed,  which,  together  with  the 
filing  fee,  shall  be  paid  out  of  the  estate  of  the  bank- 
rupt as  a  part  of  the  costs  and  disbursements  of  the 
jiroceedings. 
Trustees'  compen-  8e<^-  48.  Compk.nsatiox  oi'  Tuustees,  Receivers  and 
^"*^'°°-  Marshals:    (a)    Trustees  shall  receive  for  tlieir  services, 
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-fee. 


—  apportionment 
where  more  than 
one. 


payable  after  they  are  rendered,  a  fee  of  five  dollars 
deposited  with  the  clerk  at  the  time  the  petition  is  filed 
in  each  case,  except  when  a  fee  is  not  required  from  a 
voluntary  bankrupt,  and  such  commissions  on  all  — commissions 
moneys  disbursed  or  turned  over  to  any  person,  includ- 
ing lien  holders,  by  them,  as  may  be  allowed  by  the 
courts,  not  to  exceed  six  per  centum  on  the  first  five 
hundred  dollars  or  less,  four  per  centum  on  moneys  in 
excess  of  five  hundred  dollars  and  less  than  fifteen  hun- 
dred dollars,  two  per  centum  on  moneys  in  excess  of 
fifteen  hundred  dollars  and  less  than  ten  thousand 
dollars,  and  one  per  centum  on  moneys  in  excess  of  ten 
tiiousand  dollars.  And  in  case  of  the  confirmation  of 
a  composition,  after  the  trustee  has  qualified  the  court 
may  allow  him.  as  compensation,  not  to  exceed  one-half  , 

of  one  per  centum  of  the  amount  to  be  paid  the  creditors 
on  such  composition. 

(b)  In  the  event  of  an  estate  being  administered  by 
three  trustees  instead  of  one  trustee  or  by  successive 
trustees,  the  court  shall  apportion  the  fees  and  com- 
missions between  them  according  to  the  services  actually 
rendered,  so  that  there  shall  not  l)e  paid  to  trustees  for 
the  administering  of  any  estate  a  greater  amount  than 
one  trustee  would  be  entitled  to. 

(c)  The  court  may,  in  its  discretion,  withhold  all 
compensation  from  any  trustee  wlio  has  been  removed 
for  cause. 

(d)  Receivers  or  marshals  appointed  pursuant  to  sec- 
tion two,  subdivision  three,  of  this  Act  shall  receive 
for  their  services,  payable  after  they  are  rendered,  com- 
pensation by  way  of  commissions  upon  the  moneys  dis- 
bursed or  turned  over  to  any  person,  including  lien 
holders,  by  them,  and  also  upon  the  moneys  turned 
over  by  tliem  or  afterwards  realized  by  the  trustees 
from  property  turned  over  in  kind  by  them  to  the 
trustees,  as  the -court  may  allow,  not  to  exceed  six  per 
centum  on  the  first  five  hundred  dollars  or  less,  four 
per  centum  on  moneys  in  excess  of  five  hundred  and 
less  than  one  tiiousand  five  hundred  dollars,  two  per 
centum  on  moneys  in  excess  of  one  tiiousand  live  hun- 
dred dollars  and  less  than  ten  theousand  dollars,  and 
<mi-  i)er  centum  on  moneys  in  excess  of  ten  tiiousand 
dollars:  I'roridtil.  'I'liat  in  case  of  the  confirmation  of 
a  composition  sudi  (Munmissions  sliall  not  exceed  one- 
half  of  one  iier  centum  of  the  amowiit  to  he  paid  cred- 
itors on  such  compositions:  I'loridal  fiirtliir,  'I'hat 
when  the  receiver  or  marslial  acts  as  a  mere  custodian 
and  <loes  not  lurry  <>m  the  business  of  the  bankrupt  as 
providiMJ    in    clause    live    of    sr'ction    two    of    this    .Vet,    he 


-withholding  of. 


;}013  ArrKM>ix. 

eliall  not  ri'ocivc  nor  1h>  allowed  in  any  foiMii  or  fxiiiso 
liion-  llian  two  ]H'r  ccnlnni  on  llii'  lirst  llmiisanil  dol- 
lars or  less,  and  ono-lialf  of  one  per  oontuin  on  all  above 
Olio  tlunisniul  dollars  on  mont'vs  dislmrscd  hy  him  or 
turni'd  ovor  by  liini  to  thf  trustee  and  on  moneys  siih- 
seijuently  realized  from  ])ro|)(>rty  turned  over  by  bini 
in  kind  to  the  trustee:  I'rorided  further,  That  before 
the  allowance  of  compensation  notice  of  ajjplieation 
therefor,  specifying  the  amount  asked,  shall  be  given  to 
creditors  in  the  manner  indicated  in  section  fifty-eight 
of  this  Act. 

(e)    Wiiere  the  business  is  conducted  by  trustees,  mar- 
shals, or  receivers,  as  provided  in  clause  five  of  section 
two  of  this  Act,  the  court  may  allow  such  officers  addi- 
•  tional   com]>ensation   for   such   services   by  way   of   com- 

missions upon  the  moneys,  disbursed  or  turned  over  to 
any  person,  including  lien  holders,  by  them,  and,  in 
cases  of  receivers  or  marshals,  also  upon  the  moneys 
turned  over  by  them  or  afterwards  realized  by  the  trus 
tees  from  property  turned  over  in  kind  by  them  to  the 
trustees;  such  commissions  not  to  exceed  six  per  centum 
on  the  first  five  hundred  dollars  or  less,  four  per  centum 
on  moneys  in  excess  of  five  hundred  dollars  and  less 
than  one  thousand  five  hundred  dollars,  two  per  centum 
on  moneys  in  excess  of  one  thousand  five  hundred  dol- 
lars and  less  than  ten  thousand  dollars,  and  one  per 
centum  on  moneys  in  excess  of  ten  thousand  dollars : 
Proinded,  That  in  case  of  the  confirmation  of  a  composi- 
tion such  commissions  shall  not  exceed  one-half  of  one 
per  centum  of  the  amount  to  be  paid  creditors  on  such 
composition:  Provided  further,  That  before  the  allow- 
ance of  compensation  notice  of  application  therefor, 
specifying  the  amount  asked,  shall  be  given  to  creditors 
in  the  manner  indicated  in  section  fifty-eight  of  this  Act. 
Trustees'     ac-       ^t'C-  -19.  Accounts  and  Papers  of  Trustees. — a  Tlie 

counts  and  papers,   accounts    and    papers   of   trustees   shall-  be   open    to    the 
inspection  of  officers  and  all  parties  in  interest. 
Bonds    of    ref-       ^ec.  50.  Bonus   of   Reberees   and  Trustees. — a  Kef- 

^'"^^^"  erees,    before   assuming   the   duties   of   their   offices,   and 

within  such  time  as  the  district  courts  of  the  United 
States  having  jurisdiction  shall  prescribe,  shall  respec- 
tively qualify  by  entering  into  bond  to  the  United  States 
in  such  sum  as  shall  be  fixed  by  such  courts,  not  to 
exceed  five  thousand  dollars,  with  such  sureties  as  shall 
be  aj)proved  by  such  courts,  conditioned  for  the  faithful 
performance  of  their  official  duties. 

b  Trustees,  before  entering  upon  the  performance  of 
their  official  duties,  and  within  ten  days  after  their 
appointment,  or  within  such  further  time,  not  to  exceed 
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five  days,  as  the  court  may  permit,  shall  respectively 
•  jualify  by  entering  into  bond  to  the  United  States,  with 
such  sureties  as  shall  be  approved  by  the  courts,  condi- 
tioned for  the  faithful  performance  of  their  otiicial 
duties. 

c  The  creditors  of  a  bankrupt  estate,  at  their  first 
meeting  after  the  adjudication,  or  after  a  vacancy  has 
occurred  in  the  ollice  of  trustee,  or  after  an  estate  has 
been  reopened,  or  after  a  comj)osition  has  been  set  aside 
of  a  discharge  revoked,  if  there  is  a  vacancy  in  the  ollice 
of  trustee,  shall  fix  the  amount  of  the  bond  of  the  trus- 
tee; they  may  at  any  time  increase  the  amount  of  the 
liond.  If  the  creditors  do  not  fix  the  amount  of  the  bond 
of  the  trustee  as  herein  provided  the  court  shall  do  so. 

d  The  court  shall  require  evidence  as  to  the  actual 
value  of  the  property  of  sureties. 

6  There  shall  be  at  least  two  sureties  upon  each  bond. 

f  The  actual  value  of  the  property  of  the  sureties, 
over  and  above  tlieir  libilities  and  exemptions,  on  each 
bond  shall  equal  at  least  the  amount  of  such  bond. 

g  Corporations  organized  for  the  purpose  of  becoming 
sureties  upon  bonds,  or  authorized  by  law  to  do  so,  may 
be  accepted  as  sureties  upon  the  bonds  of  referees  and 
trustees  whenever  the  courts  are  satisfied  that  the  rights 
of  all  parties  in  interest  will  be  thereby  amjdy  protected. 

h  Bonds  of  .referees,  trustees,  and  designated  deposi- 
tories shall  be  filed  of  record  in  the  office  of  the  clerk 
of  the  court  and  may  be  sued  upon  in  the  name  of  the 
United  States  for  the  use  of  any  person  injured  by  a 
Ijreach  of   their  conditions. 

i  Trustees  shall  not  be  liable,  personally  or  on  their 
bonds,  to  the  United  States,  for  any  penalties  or  for- 
feitures incurred  by  the  bankrupts  under  this  Act,  of 
whose  estates  they  are  respectively  trustees. 

j  Joint  trustees  may  give  joint  or  several  bonds. 

k  If  any  referee  or  trustee  shall  fail  to  give  bond,  as. 
lierein  provided  and  within  the  time  limited,  he  sliall  be 
deemed  to  have  declined  his  appointment,  and  such  fail- 
ure shall  create  a  vacancy  in  his  office. 

1  Suits  upon  referees'  bonds  shall  not  be  brought  sub- 
8e<|u<'nt  to  two  years  after  the  alleged  breach  of  the 
bond. 

m  Suits  upon  trustees'  bonds  shall  not  be  brought  sub- 
sequent to  two  years  after  the  estate  has  been  closed. 

Sec.  f)].  DuTiKS  OF  Clerk.s. — a  Clerks  shall  respec- 
tively (1)  account  for.  as  for  otber  fees  received  by 
them,  the  clerk's  fee  i>aid  in  eacli  case  and  sucli  otber 
fees  as  may  be  received  for  certilied  copies  of  records 
which  may  be  prepared  for  persons  otiier  tlian  officers; 


etc. 


new  trustee. 


— amount  may  be 
increased. 


S  u  r  e  t  y'  s   prop- 
ertj',   value. 

— two    necessary. 
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(2)  t'lilltH-t  till'  fees  of  t!\f  clerk,  roforoo,  and  trustee  in 
eacli  case  instituted  before  lilinj;  tlie  petition,  ext'epl  tlie 
petition  of  a  projiosed  volinitivrv  haiii^nipt  which  is  ae- 
conipanied  hy  an  alVuhivit  slatinfj;  tliat  tlie  petitioner 
is  witiiout,  and  can  not  obtain,  the  money  with  wliieh 
to  pay  such  fees;  CJ)  deliver  to  the  referees  upon  appli- 
cation all  papers  which  may  be  referred  to  them,  or,  if 
the  ollices  of  such  referees  are  not  in  the  same  cities 
or  towns  as  tiie  ollices  of  such  clerks,  transmit  such 
papers  by  mail,  and  in  like  manner  return  papers  wliieh 
M'ere  received  from  such  referees  after  they  have  been 
used:  (4)  and  within  ten  days  after  each  case  has  been 
closed  pay  to  the  referee,  if  the  case  was  referred,  the 
fee  collected  for  him,  and  to  the  trustee  the  fee  collected 
for  him  at  the  time  of  filing  the  petition. 

Sec.  52.  CoMPEiNSATioN  OF  Clerks  and  Marshals. — 
a  Clerks  shall  respectively  receive  as  full  compensation 
for  their  service  to  each  estate,  a  tiling  fee  of  ten  dol- 
lars, except  when  a  fee  is  not  required  from  a  voluntary 
bankrupt. 

1)  Marshals  shall  respectively  receive  from  the  estate 
where  an  adjudication  in  bankruptcy  is  made,  except  as 
herein  otherwise  provided,  for  the  performance  of  their 
services  in  proceedings  in  bankruptcy,  the  same  fees,  and 
account  for  them  in  the  same  way,  as  they  are  entitled 
to  receive  for  the  performance  of  the  same  or  similar 
services  in  other  cases  in  accordance  with  laws  now  in 
force,  or  such  as  may  be  hereafter  enacted,  fixing  tiie 
compensation  of  marshals. 

Ses.  53.  Duties  of  Attorney-General. — a  The  Assor- 
ney-General  shall  annually  lay  before  Congress  statis- 
tical tables  sliowing  for  the  whole  country,  and  by 
States,  the  number  of  cases  during  the  year  of  volun- 
tary and  involuntary  bankruptcy;  the  amount  of  the 
property  of  the  estates;  the  dividends  paid  and  the  ex- 
'penses  administering  sucli  estates:  and  such  other  like 
information  as  he  may  deem  important. 

Sec.  54.  Statistics  of  Bankruptcy  Proceedings. — 
a  Officers  shall  furnish  in  writing  and  transmit  by  mail 
such  information  as  is  within  their  knowledge,  and  as 
may  be  shown  by  the  records  and  papers  in  tiieir  pos- 
session, to  the  Attorney-General,  for  statitical  purposes, 
vitiiin  ten  days  after  being  requested  by  him  to  do  so. 


CHAPTER  VI. 


Creditors. 


CREDI'iOPvS. 

Sec.  55.  Meetings  of  Creditors. — a  The  court  sliall 
—place   and   time    ^ause  the  first  meeting  of  the  creditors  of  a  bankrupt  to 
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be  held,  not  less  than  ten  nor  more  than  thirty  days 
after  tlie  adjudication,  at  the  county  seat  of  the  county 
in  which  the  bankrupt  lias  had  his  principal  place  of 
business,  resided,  or  had  liis  domicile:  or  if  that  place 
would  be  manifestly  inconvenient  as  a  place  of  meeting 
for  the  parties  in  interest,  or  if  the  bankrupt  is  one  who 
does  not  do  business,  reside,  or  have  his  domicile  within 
the  United  States,  the  court  shall  fix  a  place  for  the 
meeting  which  is  tlie  most  convenient  for  parties  in 
interest.  If  sucli  meeting  should  by  any  mischance  not 
be  held  witliin  sucli  time,  the  court  shall  fix  the  date, 
as  soon  as  may   he  thereafter,  wlien   it  shall  be  held. 

b  At  the  first  meeting  of  creditors  the  judge  or  referee 
shall  preside,  and.  before  proceeding  with  the  other  busi- 
ness, may  allow  or  disallow  the  claims  of  creditors  tliere 
presented,  and  may  publicly  examine  the  bankrupt  or 
cause  him  to  be  examined  at  the  instance  of  any  creditor, 
c  The  creditors  shall  at  each  meeting  take  such  steps 
as  may  be  pertinent  and  necessary  for  the  promotion 
of  the  best  interests  of  the  estate  and  the  enforcement 
of  this  Act. 

d  A  meeting  of  creditors,  subsequent  to  the  first  one, 
may  be  held  at  any  time  and  place  when  all  of  the 
creditors  who  have  secured  the  allowance  of  their  claims 
sign  a  written  consent  to  hold  a  meeting  at  such  time 
and  place. 

e  The  court  shall  call  a  meeting  of  creditors  whenever 
one-fourth  or  more  in  number  of  those  who  have  proven 
their  claims  shall  file  a  written  request  to  that  eflect;  if 
such  request  is  signed  by  a  majority  of  such  creditors, 
which  number  represents  a  majority  in  amount  of  such 
claims,  and  contains  a  request  for  sucli  meeting  to  be 
held  at  a  designated  place,  the  court  sliall  call  such 
meeting  at  such  place  within  tliirty  days  after  the  date 
of  the  filing  of  the  request. 

f  Whenever  the  affairs  of  the  estate  are  ready  to  be 
clo.sed  a  final  meeting  of  creditors  shall  be  ordered. 

Sec.  56.  Voters  at  Meetings  of  Creditoks.— a  Cred- 
itors shall  pass  upon  matters  submitted  to  tliem  at  tlieir 
meetings  by  a  majority  vote  in  iuimi)er  and  amount  of 
claims  of  all  creditors  whose  claims  have  been  allowed 
and  are  present,  except  a*  herein  otherwi.se  provided. 
b  Creditors  Jiolding  claims  which  are  secured  ov  have 
priority  siiail  not,  in  respect  to  such  claims,  be  entitled 
to  vote  at  creditors'  meetings,  nor  shall  such  claims  be 
coiiiitcl  in  i(,iii|iiiting  cither  the  number  of  creditors  or 
tlie  amount  of  tlieir  claims,  unless  the  amounts  of  such 
claims  exceed  the  values  of  such  securities  or  priorities, 
and  then  onlv  for  such  excess. 


— presiding       offi- 
cer,   duties. 


Creditors'   duty. 


— s  u  b  s  e  q  u  e  nt 
meetings    of. 


— call  of  meeting 
by   court. 


-final   meeting. 


Voliug     al     cred- 
itors'   meetings. 


— liolders  of  se- 
cured clniins,  not 
cniilled,    etc. 


o02'2  Ari'KM'ix. 

Proof  of  vlaiins.  Si'o.  57.   I^kdok  and  Ai.i.owANtK  ok  Claims. — a   Proof 

—  of   WllUl    to   COU-        .•        ,     •  ,      n  ■    t        {  ,     t  ,  ,  ii        ■ 

.jj1>jI_  ot    rlaiins   sliiill    I'oiisixt   ot    a   slatomout    uiulcr    oalli,    in 

\\ritinji,    siiiiu'd    liv    a    cri-ditor    sottiiiji:    forth    tln'    rlaiiu, 

the  i'oiifiiilrral  idii    tlurcfur.   and    ulutlicr   aiiv.   and.    if   .so 

what,  si'i-viritit'is  art-  htdd  thiTi'for,  and  w  lK'lh(.'r  any.  and, 

if  sii  what.   pavnuMits  liavo  hocii   niaih-  thcifon.  and   that 

thr   Mini    idaiiiK'd    In    justly    owiiij;    fituii    (he   liankiii|it   to 

thi'  rri'iiitor. 

when      fouudcd        |,  \\  iicucvi'i'   a    (daini   is   fiui!i<i<Hi    iiium   an    iii.striiiiu'nt 
U1.I0U  a   writing.  ' 

of    writiii;:.    .sinh    iiistniiiu'iit.    uiilr.ss    losst    or    dcstriiycd, 

sliall    he    lilt'd    w  itli    the   jiicKif   of   claim.      If    such    iiistiu- 

ment    is    lost    or    dostroyod,    a    statoiuent    of    such    fact 

and    of    tlic    circunistanccs    of    sucdi    loss    or    destruction- 

shall    he    liled    under    oath    with    the    claim.      After    the 

claim  is  allowed  or  disallowed,  such  instrument  may  be 

withdrawn    by    permission    of    the    court,    upon    leaving 

a  copy  thereof  on  file  with  the  claim. 

after   proved,        ^  claims  after  beiny  i)roved  mav,  for  the  purpose  of 
may    be   Hied.  "   ■  ' '.  f      f 

allowance,  be  tiled  by  the  claimants  in  the  court  where 

the  proceedings  are  peiuling  or  before  the  referee  if  the 

case  has  been  referred. 

— allowance  of        d  Claims    which  -have     been     duly     jiroved    shall    be 

claims,   etc.  i,  ,  •    ^    i  '  ^   x-         j.      xi 

allowed,    ujion    receipt   by    or   upon    presentation   to   the 

court,  unless  objection  to  their  allowance  sliall  be  made 
by    parties    in    interest,    or    their    consideration    be    con- 
tinued for  cause  by   the   court  upon   its  own   motion, 
c  u  r  e  d""  creditors        ^  Claims  of  secured  creditors  and  those  who  have  pri- 
etc.  ority  may   be  allowed  to  enable   such   creditors   to  par- 

ticipate in  the  proceedings  at  creditors'  meetings  held 
prior  to  tlie  determination  of  the  value  of  their  securi- 
ties or  priorities,  but  shall  be  allowed  for  such  sums 
only  as  to  the  courts  seem  to  be  owing  over  and  above 
the  value  of  their  securities  or  priorities. 

Claims,       hearing       f  Objections  to  claims  shall  be  heard  and  determined 

objections.  4.1x11     + 

as   soon   as   the   convenience   of   the   court   and  the   best 

interests  of  the  estates  and  the  claimants  will  permit. 
Preferred  claims.  g  The  claims  of  creditors  M'ho  have  received  prefer- 
ences, voidabh'  under  section  sjixty,  subdivision  b,  or  to 
whom  conveyances,  transfers,  assignments,  or  incum- 
brances, void  or  voidable  under  section  si.xty-seven,  sub- 
division e,  have  been  made  or  given,  shall  not  be  allowed 
unless  such   crfditcus   shall   surrender  such   preferences, 

convevances,  transfers,  assignments,  or   incumbrances. 
Value    of    securi-        ,    ,;  ,  ^  ■•,,,, 

ties     held     by     se-        h    1  he    value    of    securities    held    by    secured    creditors 

enured  creditors,  ^jj^,,  |^^^  cletermined  by  converting  the  same  into  money 
according  to  the  terms  of  the  agreement  pursuant  to 
which  such  securities  were  delivered  to  such  creditors 
or  by  such  creditors  and  the  trustee,  by  agreement,  arbi- 
tration,   compromise,    or    litigation,     as    the    court    may 
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direct,  and  the  amount  of  sueli  value  sliall  be  credited 
upon  such  claims,  and  a  dividend  shall  be  paid  only  on 
the   unpaid  balance. 

i  Whenev..-  a  creditor,  whose  claim  against  a  bank- 
rupt estate  is  secured  by  the  individual  undertaking  of 
any  person,  fails  to  prove  such  claim,  such  person  nniy 
do  so  in  tlie  creditor's  name,  and  if  he  discharge  such 
undertaking  in  whole  or  in  part  he  shall  be  subrogated 
to  that  extent  to  the  rights  of  the  creditor. 

j  Debts  owing  to  tlie  United  States,  a  State,  a  county, 
a  district,  or  a  municipality  as  a  penalty  or  forfeiture 
shall  not  be  allt)\ved,  except  for  the  amount  of  the  pecu- 
niary loss  sustained  by  the  act,  transaction,  or  pro- 
ceeding out  of  wiiich  the  penalty  or  forfeiture  arose, 
with  reasonable  and  actual  costs  occasioned  thereby 
and  such  interest  as  may  have  accrued  thereon  accord- 
ing to  law. 

k  Claims  which  have  been  allowed  may  be  recon- 
sidered for  cause  and  realloMed  or  rejected  in  whole  or 
in  part,  according  to  the  equities  of  the  case,  before  but 
not   after    the   estate    has    been    closed. 

1  Wlieiiever  a  claim  shall  have  been  reconsidered  and 
rejected,  in  whole  or  in  part,  upon  which  a  dividend 
has  been  paid,  the  trustee  may  recover  from  the  credi- 
tor the  amount  of  the  dividend  received  upon  the  claim 
if  rejected  in  wliole,  or  the  proportional  part  thereof  if 
rejected    only    in    jjart. 

m  The  claim  of  any  estate  which  is  being  administered 
in  bankruptcy  against  any  like  estate  may  be  proved 
by  the  trustee  and  allowed  by  the  court  in  the  same 
manner  and  upon  like  terms  as  tlie  claims  of  otiier 
ciedit(us. 

n  Chiiiiis  sliall  nut  be  proved  against  a  bankrupt 
estate  subsequent  to  one  year  after  the  adjudication; 
or  if  they  are  lifjuidated  by  litigation  and  the  linal 
judgment  therein  is  rendered  within  thirty  days  before 
or  after  the  e.\j)irat ion  of  sucli  tinic  then  within  sixty 
days  after  the  rendition  of  such  judgment:  Provided, 
That  the  right  of  infants  and  insane  persons  without 
guardians,  without  notice  of  the  proceedings,  may  con- 
tinue six   nidutlis   binger. 

Sec.  ;j8.  Notk  lis  to  Ckkoitoks. — a  Creditors  shall 
liave  at  least  ten  days'  notice  by  mail,  to  their  respec- 
tive addresses  as  they  appear  in  the  list  of  creditors 
of  tlie  bankrupt,  nr  as  afterwards  lilcd  with  tin'  papi'rs 
in  the  ca.se  by  the  creditors,  unless  they  waive  notice 
in  writing,  of  (1)  all  examinations  of  the  iiankru|)t. 
(2)  all  hearings  upon  ajiplications  for  the  confirmation 
of  comi)osition8;    CJ)    of  all   meetings  of  creditors;    (4) 


Claims  secured  bv 
individual  under- 
taliiug. 


Debts  due  the 
United  States,  al- 
lowance  of. 


Reconsiderat  i  o  n 
of    claims. 


— T  ecovery   of 
dividend. 


r  I  .1  1  m  s  of  one 
biiiikmpt  against 
anotlier. 


'I'iine   for   ijrovinj; 
claims. 


-of  Infants,   etc. 


Notice     to     cred- 
itors. 


— unless     waived, 
etc. 
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— of   li  r  s  t    meet- 

Dg. 


— Other  nottcos. 
— to    roforoe. 


r  o  I  i  t  i  o  u,    who 
may    tile,     x 


—  as       voluiUiiry 
bganknipt. 
— iuvoluutary. 


— to  be  In  dupli- 
cate. 

Notice  to  cred- 
itors not  joined  in 
petition. 


— h  earing     of 
case,  etc. 


—  when 
missed. 


d  i  s- 


Creditors,      c  o  m- 
puting   number   of. 


— appearance   of. 


Notice    of    dis- 
missal. 


all  piiiposod  salos  (if  iuiii»'rt_v;  (5)  tlif  (ItHlarufum  ami 
time  of  |iaynu'iit  of  iliviili'iids;  (ti)  Uic  liliii;,'  oi  tlio 
liiial  aii'iHiiits  of  tin-  tnistoc.  and  tlic  liiiu-  wlicu  ami 
tlif  piari-  wlicrc  tlu\  will  lu'  cxainiiu'il  ami  |)assi'il  iiiioii; 
(7)  the  i)io|icisril  ciiiiiiiroinisi'  of  any  controversy;  (S) 
the  proposed  dismissal  of  the  proeeediiigs,  and  I'U  there 
shall  be  thirty  days'  notiee  of  ail  api)lieations  for  the 
diseiiarjie  of  l)ankrui)ts. 

See.  f)!).  W  IK)  May  Fii.k  .vm»  Dismiss  Petitions. — a 
.\uy  qualilied  person  may  tile  a  petition  to  he  adjudged 
a   voluntary   bankrupt. 

b  Three  or  more  creditors  who  have  provable  elaim.s 
against  any  person  whii'h  amount  in  the  aggregate,  in 
excess  of  the  value  of  securities  held  by  them,,  if  any, 
to  live  hundred  dollars  or  over;  or  if  all  of  tlie  creditors 
of  such  person  are  less  than  twelve  in  number,  then 
one  of  such  creditors  whose  claim  equals  such  amount 
may   file  a  petition  to  have   him   adjudged  a   bankrupt. 

c  IVtitions  sliall  be  filed  in  dui)lieate,  one  copy  for 
the  clerk  and   one  for  service  on  the  bankrupt. 

d  If  it  be  averred  in  the  petition  that  the  creditors 
of  the  bankrupt  are  less  than  twelve  in  number,  and 
less  than  three  creditors  have  joined  as  petitioners 
therein,  and  the  ansM^er  avers  the  existence  of  a  large 
number  of  creditors,  there  shall  be  filed  Avith  the  answer 
a  list  under  oatli  of  all  the  creditors,  with  their  ad- 
dresses, and  thereupon  the  court  shall  cause  all  such 
creditors  to  l)e  notilied  of  the  pendency  of  such  petition 
and  shall  delay  the  hearing  upon  such  petition  for  a 
reasonable  time,  to  the  end  that  parties  in  interest 
shall  have  an  opportunity  to  be  heard;  if  u))on  such 
hearing  it  shall  appear  that  a  sufficient  number  have 
joined  in  such  petition,  or  if  prior  to  or  during  such 
hearing  a  sullicient  number  shall  join  therein,  the  case 
may  be  proceeded  with,  but  otherwise  it  shall  be  dis- 
missed. 

e  In  computing  the  number  of  creditors  of  a  bank- 
rupt for  tlie  purpose  of  determining  how  many  creditors 
must  join  in  the  petition,  such  creditors  as  were  em- 
ployed by  him  at  tlie  time  of  the  filing  of  the  petition 
or  are  related  to  him  by  consanguinity  or  affinity  witliin 
the  third  degree,  as  determined  by  the  common  law,  and 
have  not  joined  in  the  petition,  sliall  not  be  counted. 

f  Creditors  other  than  original  petitioners  may  at 
any  time  enter  their  appearance  and  join  in  he  petition, 
or  file  an  answer  and  be  heard  in  opposition  to  the 
prayer  of  the  petition. 

g  A  voluntary  or  involuntary  petition  shall  not  be  dis- 
missed by  the   petitioner  or   petitioners  or  for   want   of 
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prosecution  or  by  consent  of  parties  until  after  notice 
to  the  creditors,  and  to  that  end  the  court  shall,  before 
entertaining  an  application  for  dismissal,  require  the 
bankrupt  to  tile  a  list,  under  oath,  of  all  his  creditors, 
with  their  addresses,  and  shall  cause  notice  to  be  sent 
to  all  such  creditors  of  the  pendency  of  such  application, 
and  shall  delay  the  hearing  thereon  for  a  reasonable 
time  to  allow  all  creditors  and  parties  in  interest  op- 
portunity to  be  heard. 

Sec.  GO.  Preferred   Creditors.— a  A   person   shall   be 

Preferred     c  r  e  d- 
deemed   to   have  given   a   preference   if,   being   insolvent,    itors. 

he  has,  within  four  months  before  the  iiling  of  the  peti- 
tion, or  after  the  filing  of  the  petition  and  before  the 
adjudication,  procured  or  suffered  a  judgment  to  be 
entered  against  himself  in  favor  of  any  person,  or  made 
a  transfer  of  any  of  his  property,  and  the  effect  of 
the  enforcement  of  such  judgment  or  transfer  will 
be  to  enable  any  one  of  his  creditors  to  obtain 
a  greater  percentage  of  his  debt  than  any  other  of  such 
creditors  of  the  same  class.  Where  the  preference  con- 
sists in  a  transfer,  such  period  of  four  months  shall  not 
expire  until  four  months  after  the  date  of  the  recording 
or  registering  of  the  transfer,  if  by  law  such  recording 
or  registering   is  required. 

b  If  a  bankrupt  shall  have  procured  or  suffered  a  judg- 

,        ,  .     .   ,  r  r  Preference,    when 

ment  to  be  entered  against  hiin  in  favor  oi  any  person    given. 

or  have  made  a  transfer  of  any  of  his  property,  and  if, 
at  the  time  of  the  transfer,  or  of  the  entry  of  the  judg- 
ment, or  of  the  recording  or  registering  of  the  transfer, 
if  by  law  recording  or  registering  thereof  is  required, 
and  being  within  four  months  before  the  filing  of  the 
petition  in  bankruptcy  or  after  the  filing  thereof  and 
before  the  adjudication,  the  bankrupt  be  insolvent  and 
the  judgment  or  transfer  then  operate  as  a  preference, 
and  the  person  receiving  it  or  to  be  benefited  thereby,  or 
his  agent  acting  therein,  shall  then  have  reasonable 
cause  to  believe  that  the  enforcement  of  such  judgment 
\  or  transfer  would  effect  a  preference,  it  shall  be  void- 
able by  the  trustee  and  lie  may  recover  the  property  ^yoi^able 
or  its  value  from  such  person.  And  for  the  purpose  of 
such  recovery  any  court  of  bankruptcy,  as  hereinbefore 
defined,  and  any  state  court  which  would  have  had 
jurisdiction  if  l)aiikni|)tcy  lia<]  luit  iiiti  rvcticd,  shall  have 
concurrent   j\irisdi<ti<in. 

c  If  a  creditor  has  been  preferred,  ami  afterwards  in 
good  faith  gives  the  debtor  further  credit  without  secur-    koI' V'ivVnR  further 
ity   of  any   kind   for   property   which   l)ecomrs  a    part  of    <i-edit,  etc. 
the  debtor's  ehtates.  the  amount   of  such    iii\\    (red it    re- 
iriaining  unpaid  at  the  time  of  thr  adjudication  in  liunk- 
K<-d.   I'r;i.'.   \'ol.   III.— I'.KI. 


•,]{)'2{)  APrKNl>lX. 

—sot    oCf    of    now    rupti-y   may   be  si't  oil'  against    the  amount  which   would 

*^''"'"'^"-  otliorwiso   1)0  reoovenihlo  from   him. 

d    It   a  lU'htor  shall,  .linntly   or    iiulir.-i'tly,   in  i-outi-m- 

torueys,  etc.  '  (ilation  of  the  tiling  of  a  petition  by  or  against  him,  pay 

money  or  transfer  property  to  an  attorney  and  coun- 
selor at  law.  solicitor  in  equity,  or  proctor  in  ad  urn  ally 
for  services  to  be  rendered,  the  transaction  sluill   be  re- 

^-- reoxumiuiuiou  ^.^.,,„i,„.,i  i.^  the  court  on  petition  of  the  trustee  or  any 
creditor  and  shall  only  be  held  valid  to  the  extent  of  a 
reasonable  amount  to  be  determined  by  the  court,  and 
the  excess  may  be  recovered  by  the  trustee  for  the  bene- 
fit of  the  estate. 

CHAPTER  VII. 

ESTATES. 
Estates. 

Depositories  for  Sec.  61.  Depositories  fok  Money.— a  Courts  of  bank- 
money,  ruptcy  shall  designate,  by  order,  banking  institutions  as 
depositories  for  the  money  of  bankrupt  estates,  as  con- 
venient as  may  be  to  the  residences  of  trustees,  and  shall 
require  bonds  to  the  United  States,  subject  to  their  ap- 
■  proval,  to  be  given  by  such  banking  institutions,  and 
may  from  time  to  time  as  occasion  may  re(iuirc,  by 
like  order  increase  the  number  of  depositories  or  the 
amount  of  any  bond  or  change  such  depositories. 

Expenses    of    ad-       Sec.  62.  Expenses     of    Administering     Estates.— a 
ministering  estates   xhe  actual   and   necessary  expenses   incurred  by   otticers 
in    the    administration    of    estates    shall,    except    where 
other    provisions    are    made    for    their    payment,    be    re- 
ported   in    detail,    under    oath,    and    examined"  and    ap- 

— report   and   ap-    proved  or  disapproved  by  the  court.     If  approved,  they 
P''®^''^'-  shall    be  paid   or   allowed   out   of   the   estates    in   which 

Debts   proved.  they  were   incurred. 

Sec.   63.  Debts  Which  May  be  Proved. — a  Debts  of 
the  bankrupt  which  may  be  proved  and  allowed  against 

—fixed  liability.  i,jg  estate  which  arc  (1)  a  lixcd  liability,  as  evidenced 
by  a  judgment  or  an  instrument  in  writing,  absolutely 
owing  at  the  time  of  the  filing  of  the  petition  against 
him,  whether  then  payable  or  not,  with  any  interest 
thereon  which  would  have  been  recoverable  at  that  date 
or  with  a  rebate  of  interest  upon  such  as  were  not  then 

— costs  of  suit    payable   and   did   not   bear    interest;     (2)    due   as   costs 

"^'  ®**^'  taxable    against   an    involuntary    bankrupt   who   was    at 

the  time  of  the  filing  of  the  petition  against  him  plain- 
tiff in  a  cause  of  action  which  would  pass  to  the  trus- 
tee  and   which    the    trustee   declines    to    prosecute   after 

<,ost9      Incurred   notice;    (3)    founded  upon  a  claim  for  taxable  costs  in- 

before    filing    peti-    j-urred  in  good  faith  bv  a  creditor  before  the  filing  of  the 
tlon.  " 
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|)t4ition  in  an  action  to  recover  a  provable  debt;  (4) 
founded  upon  an  open  account,  or  upon  a  contract  ex- 
press or  implied;  and  (5)  founded  upon  provable  debts 
reduced  to  judgments  after  the  filing  of  the  petition 
and  before  the  consideration  of  the  bankrupt's  applica- 
tion for  a  discharge,  less  costs  incurred  and  interests 
accrued  after  the  filing  of  the  petition  and  up  to  the 
time  of  the  entry  of  such  judgments. 

b  Unliquidated  claims  against  the  bankrupt  may, 
pursuant  to  application  to  the  court,  be  liquidated  in 
such  manner  as  it  shall  direct,  and  may  thereafter  be 
proved  and  allowed  against  his  estate. 

Sec.  64.  Debts  Which  Have  Priority. — a  The  court 
shall  order  the  trustee  to  pay  all  taxes  legally  due  and 
owing  by  the  bankrupt  to  the  United  States,  State, 
county,  district,  or  municipality  in  advance  of  the  pay- 
ment of  dividends  to  creditors,  and  upon  filing  the  re- 
ceipts of  the  proper  public  officers  for  such  payment  he 
shall  be  credited  with  the  amount  thereof,  and  in  case 
any  question  arises  as  to  the  amount  or  legality  of 
any  such  tax  the  same  shall  be  heard  and  determined  by 
the  court. 

b  The  debts  to  have  priority,  except  as  herein  pro- 
vided, and  to  be  paid  in  full  out  of  bankrupt  estates, 
and  the  order  of  payment  shall  be  (1)  tlie  actual  and 
necessary  cost  of  preserving  the  estate  subsequent  to 
tiling  the  petition;  (2)  the  tiling  fees  paid  by  creditors 
in  Involuntary  cases  and,  where  property  of  the  bank- 
rvipt.  transferred  or  concealed  by  him  either  before  or 
after  the  tiling  of  tlie  petition,  shall  have  been  recovered 
for  the  benefit  of  the  estate  of  the  bankrupt  by  the 
efforts  and  at  the  expense  of  one  or  more  creditors,  the 
reasonable  expenses  of  such  recovery;  (3)  the  cost  of 
administration,  including  the  fees  and  mileage  payable 
to  witnesses  as  now  or  liereafter  provided  by  the  laws  of 
tiie  United  States,  and  one  reasonal)le  attorney's  fee, 
for  the  professional  services  actually  rendered,  irrespec- 
tive of  the  number  of  attorneys  employed,  to  tlie  peti- 
tioning creditors  in  involuntary  cases,  to  the  bankrui)t 
in  involuntary  cases  while  performing  the  duties  herein 
prescribed,  and  to  the  bankrupt  in  voluntary  cases,  as 
the  court  may  allow;  (4) wages  due  to  workmen,  clerks, 
traveling  or  city  salesmen,  or  servants  which  have  been 
lariK'j  witliin  tlin-e  months  before  the  date  of  com- 
mfiiccincMt  of  proceedings,  not  to  exf-eed  three  hundred 
dollars  to  each  ciainuint:  and  (;"))  debts  owing  to  any 
]iersi>n  who  by  the  laws  of  the  States  or  the  United 
States  is  entitled  to  priority. 


— on     open     ac- 
count. 

— judgments,  etc. 
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r.o-2S 


Ari'KNlUX. 


r  ti  V  in  I'  n  t  of 
c  1  a  I'm  s  iinnilni; 
nCtor  I'omposiiion. 
wlit-n  illHi'liaige  ro- 
vokeJ,   etc 


Dividends. 
— on     allowed 
olaiuis. 


— declaration      of 
tirst. 


subsequent. 


— c  r  e  d  1  tors  re- 
c  e  1  V  1  n  g,  not  af- 
fected by  proof  of 
subsequent  claims, 
etc. 


^.  1,1  the  I'M'iit  i>I  till'  loiilirniat  ioii  of  a  coinposition 
lu'inii  si't  asiili'.  or  a  discliarfic  rcvoki'il,  tlu-  property 
aciiuiroil  by  tlu-  liauUrujit  in  addition  to  liis  cstatt-  at  tiio 
time  tlie  eoinptKsition  was  eoiilirnied  or  tlie  adjiidieation 
was  made  shall  l>e  applieii  to  the  payment  in  full  of  (he 
claims  oi  creditors  for  property  sold  to  liim  on  I'redit, 
in  gooil  faith,  while  siieli  conipositon  or  diseharf;e  was 
in  force,  and  the  residue,  if  any.  shall  be  applied  to  the 
paynuMit  of  the  delits  which  were  owing  at  the  time  ot 
the  ndjndieation. 

Sec.  tif).  Declaration  a.nd  Paymknt  ok  Uividknds. — 
a  Dividends  of  an  equal  per  centum  shall  i)e  tleclared 
and  i>aid  on  all  allowed  claims,  except  such  as  have 
priority    or    are    secured. 

b  The  lirst  dividend  shall  be  declared  within  thirty 
days  after  the  adjudication,  if  the  money  of  the  estate 
in  excess  of  the  amount  necessary  to  pay  tlie  dei)ts 
which  have  priority  and  such  claims  as  have  not  been, 
but  probably  will  be,  allowed  equals  five  per  centum  or 
more  of  such  allowed  claims.  Dividends  subseciueiit  to 
the  tirst  shall  be  declared  upon  like  terms  as  the  lirst 
and  as  often  as  the  amount  shall  equal  ten  per  centum 
or  more  and  upon  closing  the  estate.  Dividends  may 
be  declared  oftener  and  in  smaller  proportions  if  the 
judge  shall  so  order. 

b  The  first  dividend  shall  be  declared  within  thirty 
days  after  the  adjudication,  if  the  money  of  the  estate 
in  excess  of  the  amount  necessary  to  pay  the  debts 
which  have  priority  and  such  claims  as  have  not  been, 
but  probably  will  be,  allowed  equals  live  per  centum  or 
more  of  such  allowed  claims.  Dividends  subsequent  to 
the  first  shall  be  declared  ujjon  like  terms  as  the  first 
and  as  often  as  the  amount  shall  eipial  ten  per  centum 
or  more  and  upon  closing  the  estate.  Dividends  may  be 
declared  oftener  and  in  smaller  proportions  if  the 
judge  shall  so  order:  Provided,  That  the  first  dividend 
shall  not  include  more  than  fifty  per  centum  of  the 
money  of  the  estate  in  excess  of  the  amount  necessary  to 
pay  the  debts  which  have  priority  and  such  claims  as 
probably  will  be  allowed:  And  provided 'further.  That 
the  final  dividend  shall  not  be  declared  within  three 
months  after  the  first  dividend  shall  be  declared. 

c  The  rights  of  creditors  who  have  received  dividends, 
or  in  whose  favor  final  dividends  have  been  declared, 
shall  not  be  affected  by  the  proof  and  allowance  of 
claims  subsequent  to  the  date  of  such  payment  or  dec- 
larations of  dividends:  l)Ut  the  creditors  proving  and 
securing  the  allowance  of  such  claims  shall  be  ])aid 
dividends  equal   in  amount  to  those  already  received  l)y 
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the  other  creditors  if  the  estate  equals  so  mutli  before 
such  other  creditors  are  paid  any  further  dividends. 

d  Whenever  a  person  shall  have  been  adjudged  a 
bankrupt  by  a  court  without  the  United  States  and 
also  by  a  court  of  bankruptcy,  creditors  residing  within 
the  United  States  shall  first  be  paid  a  dividend  equal  to 
that  received  in  the  court  without  the  United  States  by 
other  creditors  before  creditors  who  have  received  a 
dividend  in  such  courts  shall  be  paitl  any  amounts. 

e  A  claimant  shall  not  be  entitled  to  collect  from  a 
l)ankrupt  estate  any  greater  amount  than  shall  accrue 
pursuant    to    the    provisions    of    this    Act. 

See.  btj.  Unclaimed  Dividends. — a  Dividends  which 
remain  unclaimed  for  six  months  after  the  linal  dividend 
x^as  been  declared  shall  be  paid  by  the  trustee  into  court. 

b  Dividends  remaining  unclaimed  for  one  year  shall, 
under  the  direction  of  the  court,  be  distribvited  to  the 
creditors  whose  claims  liave  been  allowed  but  not  paid 
in  full,  and  after  such  claims  have  been  paid  in  full  the 
balance  shall  be  paid  to  the  bankrupt :  Provided,  That 
in  case  unclaimed  dividends  belong  to  minors  such 
minors  may  have  one  year  after  arriving  at  majority 
to  claim  sui'h  dividends. 

Sec.  67.  Liens. — a  Claims  whicli  for  want  of  record 
or  for  other  reasons  would  not  have  been  valid  liens  as 
against  the  cltfims  of  the  creditors  of  the  bankrupt  shall 
not   be    liens   agair.st   his  estate. 

b  Whenever  a  creditor  is  prevented  from  enforcing  his 
rights  as  against  a  lien  created,  or  attempted  to  be 
created,  by  his  debtor,  who  afterwards  becomes  a  bank- 
rupt, the  trustee  of  the  estate  of  such  bankrupt  shall 
be  subrogated  to  and  may  enforce  such  rights  of  such 
creditor  for  the  benefit  of  the  estate. 

c  A  lien  created  b\'  or  obtained  in  or  pursuant  to  any 
suit  or  proceeding  at  law  or  in  equity,  including  an  at- 
tachment up(Hi  iiH'stic  process  or  a  judgment  by  con- 
fession, which  was  begun  against  a  person  within  four 
months  before  the  filing  of  a  petition  in  bankruptcy  by 
or  against  such  person  shall  be  dissolved  by  the  adjudi- 
cation of  such  person  to  be  a  bankrupt  if  tl)  it  appears 
that  said  lien  was  obtaini'd  and  permitted  while  the 
defendant  was  insolvent  and  that  its  existence  and  en- 
forcement will  work  a  preference,  or  (2)  the  party  or 
j)artie8  to  be  benefited  thereby  had  reasonable  cause  to 
believe  the  defendant  was  insolvent  and  in  conte!n])lation 
of  bankruptcy,  or  ( .'{ )  tluit  such  lien  was  sought  and 
|MTmittrd  in  fraud  of  the  provisions  of  this  Act;  or  if 
the  dissolution  of  such  lien  would  militate  against  the 
best  intr'rt'sts  of  the  estate  of  such  person  the  same  shall 
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:U>oO  A  IT  KM)  IX. 

not   lu<   (lissolvfd;    Imt    tiio   tnistco  of   (ho   i-stato  of   such 

■Iui-j"eu       *"^'^''"    IHTson.  for  llie  hcnotil   oi  tlio  estato.  shall  he  sul.roj;atc'd 

to  tlio   ri<,'ht.s  of   the   hohlcr  of   sucli   lifii  and  ciuiiowmHl 

to  pcrfivt  ami  onfoicc   the  same    in   his   name   as   trusfi'o 

with    like    foret"    and    ellVit    as    siuh    holder    niij;ht    have 

.      done   had   not    hankniidev    i)roeeedin<,'s    intervened. 
Llous      given      In  ,  .  .  >     .i         i       < 

good   faltb,  etc.  d   ]>iens  given  or  aeeepted  m  {^ood  laith  aiul  not  in  eon- 

toniphition  of  or  in  fraud  upon  this  Act,  and  for  a 
present  consideration,  which  have  been  recorded  aeeord- 
in'T  to  law,  if  reciud  tiiereof  was  necessary  in  order  to 
impart  notice,  shall,  to  the  extent  of  such  present  con- 
sideration only,  not  be  affected  hy  this  Act. 
Conve.vnnccs,  etc.,        e  That  all  conveyances,  transfers,  assignments,  or  in- 

f.mrwit'hin  *f  ou^-   cumhrances  of  his 'pi-<M>i'rty.  or  any  part  thereof,   made 

iiiouth:s  of  poiition.    ^,j.   jriv^n    hy    a    person    adjudged    a   bankrupt   under    the 
—to  defraud,  etc.,    provisions  of  this  Act  sui)se(iuent  to  the  passage  of  this 

^""'^'  Act  and   within   four  months   prior  to  the  filing  of   the 

_     .  petition,    with    the    intent   and    purpose   on    his    part    to 

mams   part   of   as-   hinder,  delay,  or  defraud  his  creditors,  or  any  of  them. 

''*'"'  shall   he  null  and  void  as  against  the  creditors  of  such 

debtor,  except  as  to  purchasers  in  good  faith  and  for  a 
present  fair  consideration;  and  all  property  of  the 
debtor  conveyed,  transferred,  assigned,  or  encumbered 
as  aforesaid  shall,  if  he  be  adjudged  a  bankrupt,  and 
the  same  is  not  exempt  from  execution  and  liability  for 
debts  by  the  law  of  his  domicile,  be  and  remain  a  i)art 
of  the  assets  and  estate  of  the  bankrupt  and  shall  pass 
to  his  said  trustee,  whose  duty  it  shall  be  to  recover 
Conveyances,  etc.,   and  reclaim  the  same  hy  legal  proceedings  or  otherwise 

within  four  months   j       ^j,g  benefit   of   the  creditors.      And   all   conveyances, 

of   petition.  ,    ,  .  ^  J      u 

transfers,   or   incumbrances  of   his   property  made  by  a 

—void    under  debtor  at  any  time  within  four  months  prior  to  the  filing 

State    law.  Qf  ^i,p  petition  against  him,  and  while  insolvent,  which 

are  held  null  and  void  as  against  the  creditors  of  such 

debtor  by  the  laws  of  the  State,  Territory,  or  District 

—void  under  this  -^^  which  such  property  is  situate,  shall  be  deemed  null 
and  void  under  this  Act  against  the  creditors  of  such 
debtor  if  he  be  adjudged  a  bankrupt,  and  such  property 
shall  pass  to  the  assignee  and  be  by  him  reclaimed  and 
recovered  for  the  benefit  of  the  creditors  of  the  bank- 
rupt. For  the  purpose  of  such  recovery  any  court  of 
bankruptcy  as  hereinbefore  defined,  and  any  State  court 
which   would    have    had   jurisdiction    if   bankruptcy    had 

Liens,     etc.,     ere-    not  intervened,  shall  have  concurrent  jurisdiction. 
proceedings^'*  '^^'''        ^  '^"'"^t    ^11    levies,    jmlgments,    attachments,    or    other 
liens,  obtained  through  legal  proceedings  against  a  per- 
son  who   is   insolvent,   at  any  time  within  four  months 
prior  to  the   tiling  of  a  petition   in   bankruptcy  against 

— void.   etc.  i,i,n,   Bhall    be   deemed   null   and    void    in   case   he    is   ad- 
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judged  a  bankrupt,  and  the  propertj'  affected  by  the 
levy,  judgment,  attachment,  or  other  lien  shall  be 
deemed  wholly  discharged  and  released  from  the  same, 
and  shall  pass  to  the  trustee  as  a  part  of  the  estate  of 
the  bankrupt,  unless  the  court  shall,  on  due  notice, 
order  that  the  right  under  such  levy,  judgment,  attach- 
ment, or  other  lien  shall  be  preserved  for  the  beneiit 
of  the  estate;  and  thereupon  the  same  may  pass  to  and 
shall  be  preserved  by  the  trustee  for  the  benefit  of  the 
estae  as  aforesaid.  And  the  court  may  order  such  con- 
veyance as  shall  be  necessary  to  carry  the  purposes  of 
this  section  into  elfect:  Provided,  That  nothing  herein 
contained  sliall  have  the  effect  to  destroy  or  impair  the 
title  obtained  by  such  levy,  judgment,  attachment,  or 
other  lien,  of  a  bona  fide  purchaser  for  value  who  shall 
have  acquired  the  same  without  notice  or  reasonable 
cause  for   inquiry. 

Sec.  68.  Set-offs  and  Counterclaims. — a  In  all  cases 
of  mutual  debts  or  mutual  credits  between  the  estate 
of  a  bankrupt  and  a  creditor  the  account  shall  be  stated 
and  one  debt  sliall  be  set  off  against  the  other,  and  the 
balance  only  shall  be  allowed  or  paid. 

b  A  set-off  or  counterclaim  shall  not  be  allowed  in 
favor  of  any  debtor  of  the  bankrupt  which  (1)  is  not 
provable  against  the  estate;  or  (2)  was  purchased  by 
or  transferred  to  him  after  the  filing  of  the  petition, 
or  within  four  months  before  such  filing,  with  a  view 
to  such  use  and  with  knowledge  or  notice  that  such 
l)ankrnpt  was  insolvent,  or  had  committed  an  act  of 
bankruptcy. 

Sec.  69.  Possession  of  Proper ry.— a  A  judge  may, 
upon  satisfactory  proof,  by  affidavit,  that  a  bankrupt 
against  whom  an  involuntary  petition  has  been  filed  and 
is  pending  has  committed  an  act  of  bankruptcy,  or  has 
neglected  or  is  neglecting,  or  is  abo\it  to  so  neglect  his 
property  that  it  has  thereby  deteriorated  or  is  thereby 
deteriorating  or  is  about  thereby  to  deteriorate  in  value, 
issue  a  warrant  to  the  marshal  to  seize  and  hold  it 
subject  to  furtlier  orders.  Before  such  warrant  is  issued 
the  petitioners  applying  therefor  shall  enter  into  a  bond 
in  such  an  amount  as  the  judge  shall  lix,  with  sucli 
sureties  as  he  shall  apiirove,  conditioned  to  indemnify 
such  li;iiikni|it  for  such  damages  as  lie  shall  sustain  in 
tlie  event  such  seizure  shall  prove  to  have  l)cen  wrong- 
fully obtained.  Such  property  shall  be  relea.sed.  if  such 
bankrupt  shall  give  bond  in  a  sum  which  shall  be  )i.\ed 
by  the  judge,  with  such  sureties  as  he  shall  ajtprove, 
conditioned  to  turn  over  sikIi  property,  or  pay  the  value 


— nroperty   passes 
to  trustee. 


Court  may  order 
conveyances. 

Purchaser  for 
value. 


Set-offs  and  coun- 
terclaims. 


— allowed. 

— not  allowed. 


Possess  ion    of 
property. 


— when  bankrupts 
may    be   seized. 


nify. 


-bond  to  indem- 


— released  on  giv- 
ing bond. 


3032  Al'l'KMUX. 

tluM-fof  ill  inoMov  tu  tlio  tnistfo.  in  the  event  l\e  is  ad- 
jud'Tetl   11    l>aiiknii>l    |iiirsii!int    to  siu'li    lu'dlion. 

Title  to  property.  See.  7l>.  Tnii:  ro  I'koi-ku  i  Y. — a  Tlie  trustee  of  tlie 
estate  of  a  hanknii't.  ii|niii  liis  appointnu-nt  luul  qiialili- 
cation,  aiul  his  sueeessor  or  siieeessors,  if  lie  siliall  liave 
one  or   more,   upon    his   or  tlieir  appointment  and  (puili- 

vi'Steil    lu    trus-    iH'atioii,  sliall   in  tuin  lie  \csteil  liv  opi  ration  of  law  witii 

'i^*'-  the    title   of    the   liaiiknipt.   as   of    the   date   he    was   ad- 

judiretl  a  bankrupt,  exeept  in  so  far  as  it  is  to  property 

tloeuuieuts.  whieh    is   exempt,   to   all    (  1  )    doeiiments    relatinj;   to   his 

.     .        .  nroportv :    [2]    interests   in   iiatents.   patent   rights,  eopy- 

— pateuts,   etc.         t      i       .  '  t  .    , 

rights,   and    trade-marks;     CM     jiowers   which    he    might 

— certain    powers.  •      i   r       i  •  i         .■j.    i     i        t   ii  i      i 

have  exercised  for  his  own  beneht,  but  not  those  whicli 

,        ,      .      lie    might    have    exercised    for    some    other    person;     (4) 
— transferrod      In  (^  ;  ' 

fraud.  pioperty  transfericd  by  him  in  fraud  of  iiis  creditors; 
whicli    m  i  s  li  t     <5)    pr»'i'*'''*^.^'    ^vl''i'l>    l>rior   to   the   filing   of   tlie   petition 

iViT^  ^etc     ^'*^"^     ''^'  ^'""'^^  ^y  '^">'  "'^'^"«  ''*^'i"  transferred  or  wliicli  might 

have  been   levied   upon   and   sold   under  judicial   i)roeess 

policy  of  insur-   against  him:    I'roridcd.  Tliat   when  any   bankrupt  shall 

''"'•"^  have   any    insurance   policy   which   has   a   cash   surrender 

value  payable  to  himself,  his  estate,  or  personal  repre- 
sentatives, he  may,  within  thirty  days  after  the  cash 
surrender  value  has  been  ascertained  and  stated  to  the 
trustee  by  the  company  issuing  the  same,  [)ay  or  secure 
to  the  trustee  the  sum  so  ascertained  and  stated,  and 
continue  to  hold,  own,  and  carry  such  policy  free  from 
the  claims  of  tlie  creditors  participating  in  the  distri- 
bution of  his  estate  under  the  bankruptcy  proceedings, 
otherwise  the  policy  shall  pass  to  the  trustee  as  assets; 

and   (6)   rights  of  action  arising  upon  contracts  or  from 
rights     of    action  ,        ,  .  ,,,"..  ^^       i  ■ 

upon  contracts.  the  unlawful   taking  or  detention   oi,   or   injury   to,   Ins 

property. 

,      .        b  All   real   and   personal    property  belonging  to   bank- 

A  p  pr  ai  sal   of  ,     ,,    ,  ,    ,"     i,  ,■   ■    j.        x  j 

property.  rupt   estates   shall    be    appraised    by    tiiree    disinterested 

sale.  ~"      appraisers;    they  shall   be  appointed   by,   and   report  to, 

the  court.  Real  and  personal  property  shall,  when  prac- 
ticable, be  sold  subject  to  the  approval  of  the  court;  it 
shall  not  be  .sold  otherwise  than  subject  to  the  approval 
of  the  court  for  less  than  seventy-live  per  centum  of  its 
apprai-sed  value. 
Trustee  to  convey        c  The   title   to   property    of   a   bankrupt   estate   wliicli 

'■"le.  I, as  been  sold,  as  herein   jnovided.  sliall   be  conveyed  to 
tiie   purchased   oy   the  trustee. 
vesting     title       d  Whenever  a  composition  shall   be  set  aside,  or  dis- 

•"•■  charge  revoked,  the  trustee  shall,  upon  his  appointment 

and  (jualification,  he  vested  as  herein  jirovided  with  the 
title  to  all   of   the  ])roperty   of  the  bankrupt  as  of  the 

sltuTn^lld.-.  *'°™'^*'    'late   of    the    final    decree   setting   aside   the   composition 
or  revoking  the  discharge. 
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no?,  3 


e  The   trustee  mav   avoid  aiiv    transfer  bv   the   bank-      —may  avoid  cer- 

*  ,  ,  ,  tam,  transfers,  etc 
rupt  of  his  property  whicli  any  creditor  of  such  bank- 
rupt might  have  avoided,  and  may  recover  the  property  p^pgi.ty^  v  e  r  y  o 
so  transferred,  or  its  value,  from  the  person  to  whom 
it  was  transferred,  unless  he  was  a  bona  tide  holder  for 
value  prior  to  the  date  of  the  adjudication.  Such  prop- 
erty may  be  recovered  or  its  value  collected  from  who- 
ever may  have  received  it,  except  a  l)ona  tide  holder  for 
value.  For  the  purpose  of  sucli  recovery  any  court  of 
bankruptcy  as  hereinbefore  defined,  and  any  State  court 
which  would  have  had  jtirisdiction  if  bankruptcy  had 
not  intervened,  shall  have  concurrent  jurisdiction. 

f  Upon  the  confirmation  of  a  composition   ofTered  by      ^j^^^   revested  on 

a   bankrupt,    the   title   to   his   property    sliail    thereupon    confirming    compo- 

.      ,  .  '  sition. 

revest   in  liim. 

THE    time'   when    THIS    ACT    SHALL    GO    INTO 

EFFECT. 


a  This  Act  shall  go  into  full  force  and  effect  upon  its 
passage:  Provided,  hoicever,  That  no  petition  for  volun- 
tary bankruptcy  shall  be  filed  within  one  month  of  the 
passage  thereof,  and  no  petition  for  involuntary  bank- 
ruptcy shall  be  filed  within  four  months  of  the  pass- 
age thereof. 

b  Proceedings  commenced  under  State  insolvency  laws 
before  the  passage  of  this  Act  shall  not  be  affected  by 
it. 

Sec.  71.  That  the  clerks  of  the  several  district  courts 
of  the  United  States  shall  prepare  and  keej)  in  tlieir 
respective  offices  complete  and  convenient  indexes  of  all 
petitions  and  discharges  in  bankruptcy  heretofore  or 
hereafter  filed  in  the  said  courts,  and  sliall.  when  re- 
quested so  to  do,  issue  certificates  of  search  certifying 
as  to  whether  or  not  any  such  petitions  or  discliargcs 
have  been  filed;  and  said  clerks  shall  be  entitled  to  re- 
ceive for  such  certificates  the  same  fees  as  now  allowed 
by  law  for  certificates  as  to  judgments  in  .said  courts: 
Provided,  That  said  bankruptcy  imicxcs  and  dockets 
shall  at  all  times  be  open  to  inspection  and  e.varaination 
by  all  persons  or  corporations  without  any  fee  or  charge 
therefor. 

Sec.  72.  'I  hat  neither  the  referee,  receiver,  marshal, 
nor  trustee  shall  in  any  form  nv  guise  receive,  nor 
shall  tiie  court  allow  him.  any  otlier  or  furtiier  com- 
(lensation  for  his  services  than  that  expressly  autlujri/.cd 
and  jircseribed  in  tliis  Act. 


Force   and   effect. 

— p  8  t  i  t  i  0  n  for 
voluntary  b  a  n  U- 
ruptcy. 

— involuntary. 


Cases      pending 
under   State   laws. 


Indexes    to   be 

Ivl'pt. 


C  e  r  1 1  fi  cates  of 
search  to  be  is- 
sued. 


Rnfoi'po  and  triis- 
tci'  nol  1o  lie  al- 
lowed furl lior  com- 
pensation. 


VIII. 

GENERAL  ORDERS 
AND  FORMS   IN   BANKRUPTCY. 


ADOPTED   AND   ESTABLISHED   BY  THE  SUPREME  COURT 
OF  THE   UNITED   STATES  NOVEMBER  28,   1898. 


OCTOBER  TERM,  1898. 
172  U.  S.  653  as  amonded  Dec.  1],  1905, 


Tn  pursuance  of  the  powers  conferred  by  tlie  Constitution  and  laws  upon 
the  Supreme  Cou^-t  of  tlie  United  States,  and  particularly  by  the  act  of 
Congress  approved  July  1,  1898.  entitled  "An  act  to  establish  a  uniform 
system  of  bankruptcy  tlirougliuut  the  Ignited  States,"  it  is  ordered,  on  this 
28th  day  of  November,  1898.  that  tlie  following  rules  be  adopted  and  estab- 
lished as  general  orders  in  bankrujjtcy,  to  take  effect  on  the  first  Monday, 
being  the  second  day,  of  January,  1899.  And  it  is  further  ordered  that  all 
proceedings  in  bankruptcy  had  before  tliat  day,  in  accordance  witli  the  act 
last  aforesaid,  and  being  in  substantial  conformity  either  with  the  pro- 
visions of  these  general  orders,  or  else  with  the  general  orders  established 
by  this  court  under  the  bankrupt  act  of  1867  and  with  any  general  rules 
or  special  orders  of  tlie  courts  in  bankruptcy,  stand  good,  subject,  however, 
to  such  further  regulation  by  rule  or  order  of  those  courts  as  may  be  neces- 
sary or  proper  to  carry  into  force  and  effect  the  bankrupt  act  of  1898  and 
the  general  orders  of  this  court. 


DOCKET. 

The  clerk  shall  keep  a  docket,  in  which  the  cases  shall  be  entered  and 
numbered  in  the  order  in  which  they  are  commenced.  It  shall  contain  a 
mf-morandum  of  the  filing  of  the  petition  and  of  the  action  of  the  court 
thereon,  of  the  reference  of  tlie  case  to  the  referee,  and  of  the  transmission 
by  him  to  the  clerk  of  his  certified  record  of  the  proceedings,  with  the  dates 
thereof,  and  a  memorandum  of  all  proceedings  in  the  case  except  tliose 
duly  entered  on  the  referee's  certified  record  aforesaid.  The  docket  sliall  be 
arranged  in  a  manner  convenient  for  reference,  and  shall  at  all  times  be 
open  to  public  inspection. 

SOU 
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II. 
FILING  OF  PAPERS. 

The  clerk  or  the  referee  shall  indorse  on  each  paper  filed  with  him  the 
day  and  hour  of  tiling,  jaud  a  brief  statement  of  its  character. 

III. 

PROCESS. 

All  process,  summons  and  subpienas  shall  issue  out  of  the  court,  under 
the  seal  thereof,  and  be  tested  by  the  clerk;  and  bh^nks,  with  tlie  signa- 
ture of  the  clerk  and  seal  of  the  court,  may,  upon  application,  be  furnished 
to  the  referees. 

IV. 

CONDUCT  OF  PROCEEDINGS. 

Proceedings  in  bankruptcy  may  be  conducted  by  the  bankrupt  in  person 
in  his  own  behalf,  or  by  a  petitioning  or  opposing  creditor;  but  a  creditor 
will  only  be  allowed  to  manage  before  the  court  his  individual  interest. 
Every  party  may  appear  and  conduct  the  proceedings  by  attorney,  wlio 
sliall'  be  an  attorney  or  counselor  authorized  to  practice  in  the  circuit  or 
district  court.  The  name  of  the  attorney  or  counsellor,  with  his  place  of 
business,  shall  be  entered  upon  the  docket,  with  tiie  date  of  the  entry.  All 
papers  or  proceedings  ofi'cred  by  an  attorney  to  be  liled  shall  be  indorsed 
as  above  required,  and  orders  granted  on  motion  shall  contain  the  name  of 
the  party  or  attorney  making  the  motion.  Notices  and  orders  which  are 
not,  by  the  act  or  by  these  general  orders,  required  to  be  served  on  the 
party  personally  may  be  served  upon  his  attornev. 

V. 

FRAME  OF  PETITIONS. 

All  petitions  and  the  schedules  filed  therewith  shall  be  printed  or  written 
out  plainly,  without  abbreviation  or  interlineation,  except  where  such  ab- 
breviation and  interlineation  may  be  for  the  purpose  of  reference. 

VI. 

PETITIONS  IN   DIFFERENT  DISTRICTS. 

In  case  two  or  more  petition.^  shall  be  filed  against  the  same  individual 
in  difTerent  districts,  thf  lirst  hearing  siiall  Ix-  had  in  the  district  in  whicli 
tit.-  debtor  has  his  domicil,  and  the  petition  may  \>r  am.ii.l.d  by  inciting 
an   allegation   of   ;iii   act  of   bankruptcy  committ-d   at    an  .arlb  r   datr   than 
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that  in>t  iillopcd.  if  sm-li  oailior  net  is  cluu-.a  in  .'ilh.T  of  tlu'  other  poti- 
tiiins;  aiul  in  easo  of  two  or  luoiv  iiutitions  a-;ainst  tiir  saiiic  i.artiuTslu|.  in 
iliiri-ivnt  eourts.  eiuh  liii\  in-  juris.lirti.ni  ov,.r  tlu'  iiisc.  Ih.'  petition  lirst 
lili'il  shall  be  lirst  lieanl.  and  may  he  amended  by  tiie  insertion  of  an  allc 
mition  of  an  earlier  aet  of  l.ankruptey  tlian  tiuit  first  iillep'<l.  '♦'  '^i'^''' 
earlier  aet  is  eliarjred  in  either  of  the  other  petitions;  and,  in  cither  ease, 
the  proceeding's  upon  the  otlier  petitions  may  l)e  stayed  until  an  adjudiea- 
tion  is  made'^npon  tlie  petition  first  lieard;  and  the  eourt  whieli  nnikes 
the  lirst  adjudication  of  bankruptcy  sliall  retain  jurisdiction  over  all  pro- 
ceedings therein  until  the  same  shall  he  closed.  In  case  two  or  more 
petitions  shall  he  lilcd  in  ditl'erent  districts  by  diil'erent  nu'nil)ers  of  the 
same  partnership,  the  court  in  which  the  petition  is  tirst  tiled,  having' 
jurisdiction,  shall  take  and  retain  jurisdiction  over  all  proceedings  in  such 
bankruptcy  until  the  same  shall  he  closed:  and  if  such  i)etitions  .shall  be 
tiled  in  the  same  district,  action  shall  be  lirst  luul  upon  the  one  lirst  Hied. 
But  the  court  so  retaining  jurisdiction  shall,  if  satislied  that  it  is  for  the 
greatest  convenience  of  parties  in  interest  that  another  of  said  courts 
should  proceed  will  the  cases,  order  them  to  be  transferred  to  that  court. 

VII. 

PRIORITY  OF  PETITIONS. 

Whenever  two  or  more  petitions  shall  be  filed  by  creditors  against  a 
common  debtor,  alleging  separate  acts  of  bankruptcy  committed  by  said 
debtor  on  difi'erent  days  within  four  months  prior  to  the  filing  of  said 
petitions,  and  the  debtor  shall  appear  and  show  cause  against  an  adjudi- 
cation of  bankruptcy  against  him  on  the  petitions,  that  petition  shall  be 
tirst  heard  and  tried  which  alleges  the  commission  of  the  earliest  act  of 
bankruptcy;  and  in  case  the  several  acts  of  bankruptcy  are  alleged  in  the 
different  petitions  to  have  been  committed  on  the  same  day,  the  court  be- 
fore wliich  the  same  are  pending  may  order  them  to  be  consolidated,  and 
proceed  to  a  hearing  as  upon  one  petition;  and  if  an  adjudication  of  bank- 
ruptcy be  made  upon  either  petition,  or  for  the  conunission  of  a  single  act 
of  bankruptcy,  it  shall  not  be  necessary  to  proceed  to  a  hearing  upon  the 
remaining  petitions,  unless  proceedings  be  taken  by  the  debtor  for  the  pur- 
pose of  causing  such  adjudication  to  be  annulled  or  vacated. 

VIII. 

PROCEEDINGS  IN  PARTNERSHIP  CASES. 

Any  member  of  a  partnership,  who  refu.ses  to  join  in  a  petition  to  have 
the  partnership  declared  bankrupt,  shall  be  entitled  to  resist  the  j)rayer  of 
the  petition  in  the  same  manner  as  if  the  petition  had  been  filed  by  a 
creditor  of  the  partnership,  and  notice  of  the  filing  of  the  petition  shall 
be  given  to  him  in  the  same  manner  as  ])rovi(led  by  law  and  by  these  rules 
in  the  case  of  a  delator  petitioned  against;  and  he  shall  have  the  right  to 
appear  at  tlie  time  fixed  by  the  court  for  the  hearing  of  the   petition,  and 
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to  make  proof,  if  hi-  can,  that  tlio  paitiifrsliip  18  not  insolvent  or  has  not 
committed  an  act  of  bankruptcy,  and  to  make  all  defences  which  any 
debtor  proceeded  against  is  entitled  to  take  by  the  provisions  of  the  act; 
and  in  case  an  adjudication  of  bankruptcy  is  made  upon  the  petition, 
such  partner  shall  be  required  to  lile  a  schedule  of  his  debts  and  an  in- 
ventory of  his  property  in  the  same  manner  as  is  required  by  the  act  in 
cases  of  debtors  against  whom  adjudication  of  bankruptcy  shall  be  made. 

IX. 

SCHEDULE  IN  INVOLUNTARY  BANKRUPTCY. 

In  all  cases  of  involuntary  bankruptcy  in  wliich  the  bankrupt  is  absent 
or  can  not  be  found,  it  sliall  be  the  duty  of  the  petitioning  creditor  to  file, 
witliin  five  days  after  the  date  of  the  adjudication,  a  schedule  giving  the 
names  and  places  of  residence  of  all  the  creditors  of  the  bankrupt,  accord- 
ing to  the  best  information  of  the  petitioning  creditor.  If  the  debtor  is 
found,  and  is  served  with  notice  to  furnisli  a  schedule  of  his  creditors  and 
fails  to  do  so.  the  petitioning  creditor  may  apply  for  an  attachment  against 
the  debtor,  or  may  himself  furnisli  such  schedule  as  aforesaid. 

X. 

INDEMNITY  FOR  EXPENSES. 

Before  incurring  any  expense  in  publishing  or  mailing  notices,  or  in 
traveling,  or  in  procuring  the  attendance  of  witnesses,  or  in  perpetuating 
testimony,  the  clerk,  marshal  or  referee  may  require,  from  the  bankrupt 
or  other  person  in  whose  behalf  the  duty  is  to  be  performed,  indemnity  for 
such  expense.  Money  advanced  for  this  purpose  by  the  bankrupt  or  other 
person  shall  be  repaid  him  out  of  the  estate  as  part  of  the  cost  of  ad- 
ministering the  same. 

XI. 

AMKXDMKXTS. 

The  court  may  allow  amendments  to  the  petition  and  schedules  on  appli- 
cation of  the  petitioner.  Amendments  shall  he  printed  or  written,  signed 
and  verified,  like  original  petitions  and  schedules.  If  amendments  are 
made  to  separate  schedules,  the  same  must  be  made  separately,  with  proper 
references.  In  the  application  for  leave  to  amend,  the  petitioner  shall 
state  the  cause  of  the  error  in  the  jiajx-r  originally  filed. 

XII. 

iJUiiriS  (»!"   KKI-KKEE. 

^.  Tlie  order  referring  a  case  to  a  referee  sh;ill  name  a  day  upon  whicli 
the  baiikniiit   shall  attend  Iiefore  tlie  referee:   an<l    Iroiii   tliat   (hi\'  (he  bank- 
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rupt  shall  Uc  svihjoct  to  tlic  oiilcis  of  (he  court  in  all  iiiatti-rs  relating  to 
Ilia  liaiikniptry.  itiul  may  nroivf  from  tiic  icf<'H'c  a  protect  ion  a^'aiiist 
iiirost.  to  loutimic  until  thi-  linal  atljiuliiatioii  on  his  application  for  a 
liisi-lirt !>'»•.  iiulfss  suspended  or  vacated  by  order  of  tiie  court.  A  copy  of 
the  order  shall  forthwith  he  sent  hy  mail  to  the  referee,  or  he  delivered  to 
him  personally  l>y  the  clerk  or  otiier  ollicer  of  the  court.  And  thereafter 
all  the  proeet'din<;s.  except  such  as  are  required  hy  the  act  or  hy  these 
general  orders  to  he  had   i)efore  the  judge,  shall   he   had  before  the   referee. 

•2.  'Ihe  time  when  and  the  place  where  the  referees  shall  act  upon  tiie 
nuxtters  arising  under  the  several  cases  referred  to  them  shall  be  lixed  l)y 
special  ordi-r  of  the  judge,  or  by  the  referee;  and  at  .such  times  and  places 
the  referees  may  perform  tin-  duties  which  they  are  empowered  by  tiie  act 
to  perform. 

3.  Ajtplieations  for  a  discharge,  or  for  the  approval  of  a  composition,  or 
for  an  injunction  to  stay  proceedings  of  a  court  or  officer  of  the  United 
States  or  of  a  State,  shall  be  heard  and  decided  by  the  judge.  But  he  may 
refer  such  an  application,  or  any  specified  issue  arising  thereon,  to  the 
referee  to  ascertain  and  report  the  facts, 

XIII. 

APPOINTMENT  AND  REMOVAL  OF  TRUSTEE. 

The  appointment  of  a  trustee  by  the  creditors  shall  be  subject  to  be  ap- 
proved or  disapproved  by  the  referee  or  by  the  judge;  and  he  shall  be  re- 
movable by  the  judge  only. 

XIV. 

NO  OFFICIAL  OR  GENERAL  TRUSTEE. 

No  ofTicial  trustee  shall  be  appointed  by  the  court,  nor  any  general  trus- 
tee to  act  in  classes  of  cases. 

XV. 

TRUSTEE  NOT  APPOINTED  IN  CERTAIN  CASES. 

If  the  schedule  of  a  voluntary  bankrupt  discloses  no  assets,  and  if  no 
creditor  appears  at  the  first  meeting,  tlie  court  may,  by  order  setting  out 
the  facts,  direct  that  no  trustee  be  appointed;  but  at  any  time  thereafter 
a  trustee  may  be  appointed,  if  the  court  .shall  deem  it  desiraWe.  If  no 
trustee  is  appointed  as  aforesaid,  the  court  may  order  that  no  meeting  of 
the  creditors  other  than  the  first  meeting  shall   be  called. 

XVI. 
NOTICE  TO  TRUSTEE  OF  HIS  APPOINTMENT. 
It  shall  be  the  dntv  of  the  referee,   immediately  upon   the  appointment 
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and  approval  of  the  trustee,  to  notify  him  in  person  or  by  mail  of  his  ap- 
pointment; and  the  notice  shall  require  the  trustee  fortlnvitli  to  notify  the 
referee  of  liis  acceptance  or  rejection  of  the  trust,  and  shall  contain  a 
statement  of  the  penal  sum  of  the  trustee's. bond. 

XVII. 

DUTIES  OF  TRUSTEE. 

The  trustee  shall,  immediately  upon  entering  upon  his  duties,  prepare 
a  complete  inventory  of  all  the  property  of  the  bankrupt  that  comes  into 
his  possession.  The  trustee  shall  make  report  to  the  court,  within  twenty 
days  after  receiving  the  notice  of  his  appointment,  of  the  articles  set  off 
to  the  bankrupt  by  him.  according  to  the  provisions  of  the  forty-seventh 
section  of  the  act,  with  the  estimated  value  of  each  article,  and  any  credi- 
tor may  take  exceptions  to  the  determination  of  the  trustee  within  twenty 
days  after  the  filing  of  the  report.  The  referee  may  require  the  exceptions 
to  be  argued  before  him,  and  shall  certify  them  to  the  court  for  final 
determination  at  the  request  of  either  party.  In  case  the  trustee  sliall 
neglect  to  file  any  report  or  statement  which  it  is  made  liis  duty  to  file  or 
make  by  the  act,  or  by  any  general  order  in  bankruptcy,  within  five  days 
after  the  same  shall  be  due,  it  shall  be  the  duty  of  the  referee  to  make 
an  order  requiring  the  trustee  to  show  cause  before  the  judge,  at  a  time 
specified  in  the  order,  why  he  should  not  be  removed  from  olfice.  The 
referee  shall  cause  a  copy  of  the  order  to  be  served  upon  the  trustee  at 
least  seven  days  before  the  time  fixed  for  the  hearing,  and  proof  of  the 
service  thereof  to  be  delivered  to  the  clerk.  All  accounts  of  trustees  shall 
be  referred  as  of  course  to  the  referee  for  audit,  unless  otherwise  specially 
ordered  by  the  court. 

XVIII. 

SALE  OF  PROPERTY. 

1.  All  sales  shall  be  by  public  auction  unless  otherwise  ordered  by  the 
court. 

2.  Upon  application  to  the  court,  and  for  good  cause  shown,  the  trustee 
may  Ix?  authorized  to  .sell  any  specified  portion  of  the  bankrupt's  estate  at 
private  sale;  in  which  case  he  shall  keep  an  accurate  account  of  each 
article  sold,  and  the  price  received  therefor,  and  to  whom  sold:  which 
account  he  shall   file  at  once  with   the  referee. 

:i.  T'|)on  j)ctition  l»y  a  bankrupt,  creditor,  receiver  or  trustee,  setting 
fortli  that  a  part  or  the  whole  of  the  bankrupt's  estate  is  perishable,  tlie 
nature  and  location  of  such  perishal>le  estate,  and  tliat  there  will  be  loss 
if  the  same  is  not  sold  immediately,  the  court,  if  satisfied  of  tlic  facts 
stated  and  that  the  sale  is  roi|iiircd  in  the  interest  of  the  estate,  may  order 
the  same  to  hr-  sciM.  with  nr  wiiliout  iidtici'  td  the  creditors,  and  tlie  pro- 
ceeds to  be  deposited  in  court. 


aUlO  Al'TKNUlX. 

XIX. 

ACC(M'X'rs  OK  M.\i;SITAL. 
The  marshal  -iliall  make  iftiini,  uiidci-  oath,  uf  liis  actual  and  noressary 
exponses  iii  the  serviee  of  every  warrant  a(lilre.><so(i  to  him,  and  for  custody 
of  proporty.  aiul  otiior  services,  and  other  actual  and  necessary  expenses 
paid  l»v  iiini.  with  vouciiers  tlierefor  whenever  jjracticahle,  and  also  with  a 
statement  tiiat  the  amounts  charired  by  liim  are  just  and  reasonable. 

XX. 

PAPEliS  FILED  AFTER  REFERENCE. 

Proofs  of  claims  and  other  papers  tiled  subsequently  to  the  reference, 
except  such  as  call  for  action  by  the  judge,  may  be  tiled  either  with  the 
referee  or  with  the  clerk. 

XXI. 

PROOF  OF  DEBTS. 

1.  Depositions  to  prove  claims  against  a  bankrupt's  estate  shall  be  cor- 
rectly entitled  in  the  court  and  in  the  cause.  When  made  to  jirove  a  debt 
due  to  a  partnership,  it  must  appear  on  oath  that  the  deponent  is  a  mem- 
ber of  the  partnership;  when  made  by  an  ajjent,  the  reason  the  deposition 
is  not  made  by  the  clainumt  in  person  must  be  stated;  and  when  made  to 
prove  a  debt  due  to  a  corpuiation.  tiie  deposition  shall  be  made  by  the 
treasurer,  or,  if  the  corporation  lias  no  treasurer,  by  the  olliccr  who.se  duties 
most  nearly  correspond  to  those  of  treasurer.  Depositions  to  prove  debts 
existing  in  open  account  shall  state  when  the  debt  became  or  will  become 
due:  and  if  it  consists  of  items  maturing  at  different  dates  the  average 
due  date  shall  be  stated,  in  default  of  which  it  s])all  not  b(;  necessary  to 
compute  interest  upon  it.  All  such  depositions  shall  contain  an  averment 
that  no  note  has  been  received  for  such  account,  nor  any  judgment  rendered 
thereon.  Proofs  of  debt  received  by  any  trustee  shall  be  delivi'red  to  the 
referee  to  whom  the  cause  is  referred. 

2.  Any  creditor  may  tile  with  the  referee  a  re(nu'st  that  all  notices 
to  which  he  may  be  entitled  shall  be  addressed  to  him  at  any  place,  to  be 
designated  by  the  post-office  box  or  strei't  mimber,  as  he  may  appoint;  and 
thereafter,  and  until  some  other  designation  shall  be  made  by  such  creditor, 
all  notices  shall  be  so  addressed;  and  in  other  cases  notices  shall  be  ad- 
dressed as  specified    in   tiic   pioof   of  debt. 

3.  Claims  which  have  been  assigned  before  proof  shall  he  supported  by 
a  deposition  of  the  owner  at  the  time  of  the  commencement  of  proceed- 
ings, setting  forth  the  true  consideration  of  the  debt  and  that  it  is  en- 
tirely un.secured,  or  if  secured,  the  security,  as  is  required  in  proving 
secured  claims.  Upon  the  filing  of  satisfactory  proof  of  the  assignment 
of  a  claim  proved  and  entered  on  the  referee's  docket,  the  referee  shall 
immediately  give  notice  by  mail  to  the  original  claimant  of  the  filing  of 
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such  proof  of  assignment;  and,  if  no  objection  be  entered  within  ten 
days,  or  within  further  time  allowed  b^^  the  referee,  he  shall  make  an  order 
subrogating  the  assignee  to  the  original  claimant.  If  objection  be  made, 
he  sliall  proceed  to  hear  and  determine  tlie  matter. 

4.  The  claims  of  persons  contingently  liable  for  the  bankrupt  may  be 
proved  in  the  name  of  the  creditor  when  known  by  the  party  contingently 
liable.  When  the  name  of  the  creditor  is  unknown,  such  claim  may  be 
proved  in  the  name  of  the  party  contingently  liable;  but  no  dividend  shall 
be  paid  upon  such  claim,  except  upon  satisfactory  proof  that  it  will 
diminish  pro  ta/ito  the  original  debt. 

5.  The  execution  of  any  letter  of  attorney  to  represent  a  creditor,  or  of 
an  assignment  of  claim  after  proof,  may  be  proved  or  acknowledged  before 
a  referee,  or  a  United  States  commissioner,  or  a  notary  public.  When 
executed  on  behalf  of  a  partnership  or  of  a  corporation,  tlie  person  execut- 
ing the  instrument  sliall  make  oath  that  he  is  a  member  of  the  partner- 
ship, or  a  duly  authorized  officer  of  the  corporation  on  whose  behalf  he 
acts.  When  the  person  executing  is  not  personally  known  to  the  officer 
taking  the  proof  or  acknowledgment,  his  identity  shall  be  established  by 
satisfactory  proof. 

6.  When  the  trustee  or  any  creditor  shall  desire  the  re-examination  ol 
any  claim  filed  against  the  bankrupt's  estate,  he  may  apply  by  petition  to 
the  referee  to  whom  the  case  is  referred  for  an  order  for  such  re-examina- 
tion, and  thereupon  the  referee  shall  make  an  order  fixing  a  time  for 
hearing  the  petition,  of  which  due  notice  shall  be  given  by  mail  addressed 
to  the  creditor.  At  the  time  appointed  the  referee  shall  take  the  examina- 
tion of  the  creditor,  and  of  any  witnesses  that  may  be  called  by  either 
party,  and  if  it  shall  appear  from  such  examination  that  the  claim  ought 
to  be  expunged  or  diminished,  the  referee  may  order  accordingly. 


XXII. 


TAKING  OF  TESTIMONY. 


1  :;■. 

The  examination  of  witnesses  before  the  referee  may  be  conducted  by  the 
party  in  jjcrson  or  by  his  counsel  or  attorney,  and  the  witni-sscs  sliall  be 
subject  to  examination  aiul  cross-examination,  which  sliall  be  hail  in  con- 
formity with  the  mode  now  adopted  in  courts  of  law.  A  deposition  taken 
upon  an  examination  before  a  referee  shall  be  taken  down  in  writing  by 
him.  or  under  his  direction,  in  the  form  of  narrative,  unless  he  determines 
tliat  the  examination  sliall  be  by  (|ii('sti(iii  and  answer.  When  comjih^ted 
it  shall  be  read  over  to  the  witness  and  signed  by  him  in  the  presence  of 
tlie  referee.  Tlie  referee  shall  note  upon  the  dejiosition  any  (inestion  ob- 
jected to,  witli  Ills  decision  thereon;  anil  the  court  shall  lia\<'  power  to 
deal  with  the  costs  of  incompetent,  immaterial,  or  irrelevant  depositions, 
or  parts  <if  tliein,  as  may  be  just. 
F.-.l.   Prac.  Vol.  TIT.— 101. 


0042  AIM"  KM)  IX. 

Will. 

ORDKRS  OF  REFEREE. 

In  nil  orders  made  bv  the  rofori't'.  it  sliall  bo  rocitod,  according  as  the  fact 
iiuiv  be,  tlmt  notice  was  given  and  tlie  manner  thereof;  or  tliat  the  order 
was  made  by  consent ;  or  that  no  adverse  interest  was  represented  at  the 
liearing;   or  tliat  the  order  was  made  after  hearing  adverse  intreats. 

XXIV. 

TRANSMISSION  OF  PROVED  CLAIMS  TO  CLERK. 

The  referee  sliall  forthwith  transmit  to  the  clerk  a  list  of  the  claims 
proved  against  an  estate,  with  the  names  and  addresses  of  the  proving 
creditors. 

XXV. 

SPECIAL  MEETING  OF  CREDITORS. 

Whenever,  by  reason  of  a  vacancy  in  the  ofhce  of  trustee,  or  for  any 
other  cause,  it  becomes  necessarj'  to  call  a  special  meeting  of  the  creditors 
in  order  to  carry  out  the  purposes  of  the  act,  the  court  may  call  such  a 
meeting,  specifying  in  the  notice  the  purpose  for  which  it  is  called. 

XXVI. 

ACCOUNTS  OF  REFEREE. 

Every  referee  shall  keep  an  accurate  account  of  his  traveling  and  inci- 
dental expenses,  and  of  tliose  of  any  clerk  or  other  officer  attending  him 
in  the  performance  of  his  duties  in  any  case  which  may  be  referred  to  him; 
and  shall  make  return  of  the  same  under  oath  to  the  judge,  with  proper 
vouchers  when  vouchers  can  be  procured,  on  the  first  Tuesday  in  each 
month. 

XXVII. 

REVIEW  BY  JUDGE. 

When  a  bankrupt,  creditor,  trustee,  or  other  person  shall  desire  a  review 
l»y  the  judge  of  any  order  made  by  the  referee,  ho  shall  file  with  the 
referee  his  petition  therefor,  setting  out  the  error  complained  of;  and  the 
referee  shall  forthwith  certify  to  +he  judge  the  question  presented,  a  sum- 
mary of  the  evidence  relating  thereto,  and  the  finding  and  order  of  the 
I cferee  thereon. 
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XXVIII. 

REDEMPTION    OF    PROPERTY    AND    COMPOUNDING    OF    CLAIMS. 

Whenever  it  may  be  deemed  for  the  benefit  of  the  estate  of  a  bankrupt 
to  redeem  and  discharge  any  mortgage  or  other  pledge,  or  deposit  or  lien, 
upon  any  property,  real  or  personal,  or  to  relieve  said  property  from  any 
conditional  contract,  and  to  tender  performance  of  the  conditions  thereof, 
or  to  compound  and  settle  any  debts  or  other  claims  due  or  belonging  to 
the  estate  of  the  bankrupt,  the  trustee,  or  the  bankrupt,  or  any  creditor 
who  has  proved  his  debt,  may  file  his  petition  therefor;  and  thereupon  the 
court  shall  appoint  a  suitable  time  and  place  for  the  hearing  thereof, 
notice  of  which  shall  be  given  as  the  court  shall  direct,  so  that  all  credi- 
tors and  other  persons  interested  may  appear  and  show  cause,  if  any  they 
have,  why  an  order  should  not  be  passed  by  the  court  upon  the  petition 
authorizing  such  act  on  the  part  of  the  trustee. 

XXIX. 

PAYMENT  OF  MONEYS  DEPOSITED. 

No  moneys  deposited  as  required  by  the  act  shall  be  drawn  from  the 
depository  unless  by  check  or  warrant,  signed  by  the  clerk  of  the  court,  or 
by  a  trustee,  and  countersigned  by  the  judge  of  the  court,  or  by  a  referee 
designated  for  that  ]nirpose,  or  by  the  clerk  of  his  assistant  under  an 
order  made  by  the  judge,  stating  the  date,  the  sum,  and  the  account  for 
which  it  is  drawn;  and  an  entry  of  the  substance  of  such  check  or  warrant, 
with  the  date  thereof,  the  sum  drawn  for.  and  the  account  for  which  it 
is  drawn,  shall  be  forthwith  made  in  a  book  kept  for  that  purpose  bj^  the 
trustee  or  his  clerk;  and  all  cliecks  and  drafts  shall  be  ejitcred  in  tlie 
order  of  time  in  which  they  arc  dr-iwii,  and  sliall  be  nnmbcred  in  the  case 
of  each  estate.  A  copy  of  tliis  general  order  shall  be  furnished  to  the 
depository,  and  also  the  name  of  any  referee  or  clerk  authorized  to 
countersign   said    checks. 

XXX. 

IMPRISONED  DEBTOR. 

If,  at  the  time  of  preferring  his  petition,  the  (icl)tor  shall  be  imprisoned, 
the  court,  upon  application,  may  order  liiin  to  be  produced  upon  habeas 
corpttn,  1)3'  the  jailor  or  any  officer  in  wliose  custody  he  may  be,  before 
the  referee,  for  the  purpose  of  testifying  in  any  matter  relating  to  his 
bankruptcy:  and.  if  committed  after  the  filing  of  his  petition  upon  process 
in  any  rivil  nction  foiiinlcd  ii|)(in  m  clniin  |irn\;iMc'  in  li;inkrii|i(c\-.  flic 
court  may.  upon  like  ii|>pli(ati(in.  (lisciiargc  iiim  from  siicli  iiiiprisonment. 
ff  the  jictit  ioncr.  during  the  |)cn<l<"ncy  of  the  ])rocc('diiigs  in  b;inkrui)tcv, 
1)0  arrested  or  im|trison<'ii  u|poii  pidccss  in  any  civil  action,  (hr  district 
(■on?t.  upon  Ills  ;ipi.iii;it  ion.  may  issue  ;i  writ  of  liahcan  roz/o/.s  (o  liring  iiim 
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lu'foiv  tlu'  foiirt  to  asciMtiiiii  wlutluT  siuli  |U(Hrs>  lia.s  Ik'cii  issiicd  for  the 
i-olU'rtion  of  iiiiv  ilaiin  |irosal)K'  in  liaiikni|)ti'V,  ami  if  so  jirovalilc  lie 
slirtll  lio  ilisoharju'd;  if  not.  lio  shall  In'  icmaiuhd  to  tiic  custody  in  which 
he  may  lawfully  In-.  lU>furo  <;raiitiii^  tiio  oitlcr  for  (lischar;;c  tiic  court 
sluill  cause  notice  to  be  served  upon  the  creditor  ov  his  attorney,  so  as 
to  jrive  liiui  an  opportunity  of  appearing  and  \<v'\i\g  heard  before  the 
grunting  of  the  order. 

XXXI. 

■     rETITION   FOR   DISCHARGE. 

The  petition  of  a  bankrupt  for  a  discharge  shall  state  eoncisely,  in  ac- 
cordance with  the  provisions  of  the  act  and  the  orders  of  the  court,  the 
proceedings  in  the  ease  and  the  acts  of  the  bankrupt. 

XXXII. 

OPPOSITION   TO   DISCHARGE   OR   COMPOSITION. 

A  creditor  opposing  the  application  of  a  bankrupt  for  hia  discharge,  or 
for  the  conlirmation  of  a  composition,  shall  enter  his  appearance  in  oppo- 
sition thereto  on  the  day  when  the  creditors  are  required  to  show  cause, 
and  shall  tile  a  specification  in  writing  of  the  grounds  of  his  opposition 
within  ten  days  thereafter,  unless  the  time  shall  be  enlarged  by  special 
order  of  the  judge. 

XXXIII. 

ARBITRATION. 

Whenever  a  trustee  shall  make  application  to  the  court  for  authority  to 
submit  a  controversy  arising  in  the  settlement  of  a  demand  against  a 
bankrupt's  estate,  or  for  a  debt  due  to  it,  to  the  determination  of  arbitra- 
tors, or  for  authority  to  comjjound  and  settle  such  controversy  by  agree- 
ment with  the  other  party,  the  api)lication  shall  clearly  and  distinctly  set 
forth  the  subject-matter  of  tlie  controversy,  and  the  reasons  why  the  trus- 
tee thinks  it  proper  and  most  for  the  interest  of  the  estate  that  the  con- 
troversy should   be  settled  by  arbitration  or  otherwise. 

XXXIV. 

COSTS  IX  CONTESTED  ADJUDICATIONS. 

In  cases  of  involuntary  bankruptcy,  when  the  debtor  resists  an  adjudica- 
tion, and  the  court,  after  hearing,  adjudges  the  debtor  a  bankrupt,  the 
petitioning  creditor  shall  recover,  and  be  paid  (^ut  of  the  estate,  the  same 
costs  that  are  allowed  to  a  party  recovering  in  a  suit  in  equity;  and  if 
the  petition  is  dismissed,  the  debtor  shall  recover  like  costs  against  the 
petitioner. 
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XXXV. 
COMPENSATION  OF  CLERKS,  REFEREES  AND  TRUSTEES. 

1.  The  fees  allowed  by  the  act  to  clerks  shall  be  in  full  compensation 
for  all  services  performed  by  them  in  regard  to  filing  petitions  or  other 
papers  required  by  the  act  to  be  filed  with  them,  or  in  certifying  or  de- 
livering papers  or  copies  of  records  to  referees  or  other  officers,  or  in  re- 
ceiving or  paying  out  money;  but  shall  not  include  copies  furnished  to 
other  persqns.  or  expenses  necessarily  incurred  in  publishing  or  mailing 
notices  or  other  papers. 

2.  The  compensation  of  referees,  prescribed  by  the  act,  shall  be  in  full 
compensation  for  all  services  performed  by  them  under  the  act,  or  under 
these  general  orders:  but  shall  not  include  expenses  necessarily  incurred 
by  them  in  publishing  or  mailing  notices,  in  traveling,  or  in  perpetuating 
testimony,  or  other  expenses  necessarily  incurred  in  the  performance  of 
their  duties  under  the  act  and  allowed  by  special  order  of  the  judge. 

3.  The  compensation  allowed  to  trustees  by  the  act  shall  be  in  full  com- 
pensation for  the  services  performed  by  them:  but  shall  not  include  ex- 
penses necessarily  incurred  in  the  performance  of  their  duties  and  allowed 
upon  the  settlement  of  their  accounts. 

4.  In  any  case  in  which  the  fees  of  the  clerk,  referee  and  trustee  are 
not  required  by  the  act  to  be  paid  by  a  debtor  before  filing  his  petition 
to  be  adjudged  a  bankrupt,  the  judge,  at  any  time  during  the  pendency 
of  the  proceedings  in  bankruptcy,  may  order  those  fees  to  be  paid  out  of 
the  estate;  or  may,  after  notice  to  the  bankrupt,  and  satisfactory  proof 
that  he  then  has  or  can  obtain  the  money  with  which  to  pay  those  fees, 
order  him  to  pay  them  within  a  time  specified,  and,  if  he  fails  to  do  so, 
may  order  his  petition  to  be  dismissed.  He  may  also,  pending  such  pro- 
ceedings both  in  voluntary  and  involuntary  cases  order  the  commissions 
of  referees  and  trustees  to  be  paid  immediately  after  such  commissions 
accrue  and  are  earned. 

XXXVI. 

APPEALS. 

1.  Appeals  from  a  court  of  haiikrui)tcy  to  a  circuit  court  of  appeals,  or 
to  the  supreme  court  of  a  Territory,  shall  lie  allowed  by  a  judge  of  the 
court  appealed  from  or  of  the  court  appealed  to,  and  shall  be  regulated, 
except  as  otherwise  provided  in  the  act,  by  the  rules  governing  api>eals  in 
equity   in  tiie  courts  of  the  Fnited  States. 

2.  A|q)eals  uii<i<T  tlic  art  to  thi-  Siii.iciiic  Court  of  the  Tnitcd  States 
from  a  circuit  court  of  ai)peais.  or  from  tlic  supreme  court  of  a  Irrrftory. 
or  from  the  suiin-ine  court  of  the  District  of  (•oluml)ia.  or  from  any  court 
of  l)ankrupt.y  wliatever.  shall  be  taken  witiiiii  tiiirty  days  after  the  judg- 
m.'nt  or  decree,  and  shall  !..■  i.llowed  l)y  a  judge  of  the  court  ai)iiealc(l  from. 
or  bv  a    justice  of   tln'  Sn|ir<iii«'  Court    of  tin'   Cnitcd   States. 
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;i.  In  even-  i-asJo  in  wluoli  fitlior  party  is  ontitlod  by  tlio  art  to  tako  an 
appoal  to  tlu'  SupriMUi'  ronrt  of  tho  I'liiti'il  States,  tlic  oouit  from  whicii 
tho  ai»pt'al  lios  siiall,  at  or  lu>foro  tin-  tiiiic  of  ontorinjjf  its  ju(lf,'nunt  or 
»iocr»H>.  make  ami  lilo  a  lindinj,'  of  tlu>  facts,  and  its  eontdusions  of  law 
tluMoon.  stated  separately,  and  tlie  reeord  transmitted  to  the  Supremo 
t'ourt  of  tlio  United  States  on  such  an  appeal  shall  consist  only  of  the 
jileadin-js,  the  jvuiyinent  or  decree,  the  tinding  of  facts,  and  the  conclu- 
sions of  law, 

XXXVII. 

GENERAL  PROVTSTONS. 

In  proceedings  in  equity,  instituted  for  the  purpose  of  carrying  into 
effect  the  provisions  of  the  act,  or  for  enforcing  the  rights  and  remedies 
given  by  it.  the  rules  of  equity  jiractice  established  by  the  Supreme  Court 
of  the  United  States  shall  be  followed  as  nearly  as  may  be.  In  proceedings 
at  law,  instituted  for  the  same  purpose,  the  practice  and  procedure  in 
cases  at  law  shall  be  followed  as  nearly  as  may  be.  But  the  judge  may, 
by  special  order  in  any  case,  vary  the  time  allowed  for  return  of  i)roce88, 
for  appearance  and  pleading,  and  for  taking  testimony  and  publication, 
and  may  otherwise  modify  the  rules  for  the  preparation  of  any  particular 
case  so  as  to  facilitate  a  speedy  hearing. 

XXXVIII. 

FORMS. 

The  several  forms  annexed  to  these  general  orders  shall  be  observed  and 
used,  with  such  alterations  as  may  be  necessary  to  suit  the  circumstances 
of  any  particular  case. 
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[172  U.  S.  666]. 


[N.  B.— Oaths  required  by  the  act,  except  upon  hearings  in  court,  may  be 
administered  by  referees  and  by  officers  autliorized  to  administer  oaths 
in  proceedings  before  tlie  courts  of  the  United  States,  or  under  the  laws 
of  the  State  where  tlie  same  are  to  be  taken.  Bankrupt  Act  of  1898, 
c.  4,  §  20.] 

[FORM  NO.  1.] 
DEBTOR'S  PETITION. 
To  the  Honorable , 


Judge  of  the  District  Court  of  tlie  United  States 

for  the  ■-  District  of  : 

The  petition  of ,  of  ,  in  the-  county  of  ,  and 

district  and   State  of  .  [f<tate  occupation],   respectfully  rep- 
resents : 

That  he  has  had  his  principal  place  of  business  [or  has  resided,  or  has 
had  his  domicil]  for  the  greater  portion  of  six  months  next  immediately 
preceding  the  filing  of  this  petition  at  .  within  said  judicial  dis- 
trict; that  he  owes  debts  which  he  is  unable  to  pay  in  full:  that  he  is 
willing  to  surrender  all  his  property  for  the  benefit  of  his  creditors  except 
such  as  is  exempt  by  law,  and  desires  to  obtain  the  benefit  of  the  acta  of 
Congress   relating  to  bankrujjtcy. 

That  the  schedule  hereto  annexed.  Marked  A.  and  verified  by  your 
petitioner's  oath,  contains  a  full  an<l  true  statement  of  all  his  debts,  and 
(so  far  as  it  is  possible  to  ascertain)  the  names  and  places  of  residence 
of  his  creditors,  and  such  furtlier  statements  concerning  said  debts  as  are 
required  by  the  i)rovisions  of  said  acts: 

That  the  schedule  hereto  annexed,  marked  B,  and  verified  by  your  peti- 
tioner's oath,  contains  an  accurate  inventory  of  all  his  property,  both  real 
and  personal,  and  such  further  statements  concerning  said  projierty  as  are 
recjuired    by   the   ))rovisions   of   said   acts: 

Wherefore  your  petitioner  prays  that  he  may  be  adjudged  by  the  court 
to  be  a   bankrujit    within   tlif   purview   of   said   acts. 


Attorney. 


United   States  of   America.   District  of   .  ss: 

J .  th<-  petitioning  di'btor  mentioned  and  described   in  tlit 

foregoing  petition,  do  hereby   make  solemn   oath  that  the  statements  con- 

3047 


.",048  Ari'KM>ix. 

taiiiod  tliorein  luc  triio  luiordiiii;  lo  tin-  lifst  of  luv  kiiowliHl^f.  iiiforiiuitioa, 
iiiul    lioliof. 

,   I'ctitioner. 

Siil>soiiboil  and   sworu   to   before  me   thia  day   of  ,   A,  D. 

IS—. 


[Ofjxcial  character.^ 
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SCHEDULE  B.   (6) 
Books,   papers,   deeds.and    writings   belating   to   bankrupt's   business    and 

ESTATE. 

The  following  is  a  true  list  of  all  books,  papers,  deeds,  and  writings  relating 
to  my  trade,  business,  dealings,  estate,  and  effects,  or  any  part  thereof,  which, 
at  the  date  of  this  petition,  are  in  my  possession  or  under  mv  custody  and  con- 
trol, or  which  are  in  the  possession  or  custody  of  anv  person  in  trust  "for  me.  or 
for  my  use.  benefit,  or  advantage  :  and  also  of  all  others  which  have  been  hereto- 
fore, at  any  time,  in  my  possession,  or  under  my  custody  or  control,  and  which 
are  now  held  by  the  parties  whose  names  are  hereinafter  set  forth,  with  the 
reason  for  their  custody  of  the  same. 


Bookg. 

Deeds. 

Popers. 

OATH  TO  SCHEDULE  B. 


United  States  of  America,  District  of  ,  ss: 

On   til  is   day   of   ,   A.    D.   18 — ,   before   me   personally   came 

,  the  person  mentioned  in  and  who  subscribed  to  the  fore- 
going schedule,  and  who.  being  by  me  first  duly  sworn,  did  declare  the 
said  schedule  to  be  a  statement  of  all  his  estate,  both  real  and  personal, 
in  accordance  with  the  acts  of  Congress  relating  to  bankruptcy. 


lOfficial  character.} 


3000  APl'EMMX. 

SUMMAin    OK   DKl'.TS   AND  ASSETS. 
[Kroiu  the  statomonts  of  thi>  baukruiit  in   iScluihilos  A  luiiJ  1?.] 


Si'lieilulo  A . 


Sohedulo  A . 
Soluuinlo  A. 
Sclu'ilulo  A. 

ScheiJiilo  A. 


Sohodiili"  U . 
Schodiilo  B. 


Schedule  B. 


Schedule  B. 

Schedule  B. 
Schedule  B. 


1   (1>  Taxes  and  debts  due  United   States.... 
I  (2)  Taxes    due     Stat(>s.     counties,     districts, 
anil   nuinieiiialitii's. 

1  C?)  Wa.ues 

1  ^4»  Oilier   dclils    prei'erreil   liy    law 

•J  Secured  claims 

;!  I'useciireil    claims     ■ 

4  Notes   and   bills   which   o\if;ht    to   lie   paid 

by   other   parties   thereto. 

5  Accommodation    paper    


1 

:.'-a 

lib 

2-c 

2-d 

2-e 

•J-f 

--S 

•2-h 

•>_; 

ii-k 

2-1 

•_'-m 

3-a 

3-b 

3-c 

;5-d 

3-8 


Schedule  A.   total 


Ueal    estate    

Cash   on   hand    

Bills,  promissory  notes,  and  securities.  . 

Stock  in  t  rade    

Household  .i:oods,  etc 

Books,    prints,    and    pictures    

Horses,   cows,    ;in(i   otlicr  animals 

I'arriam's    and    oilier    vehicles    

Farming  stock   and   implements    

Shipping  and  shares   in   vessels    

.Machinery,  tools,  etc 

rateiits,  coiiyrights,  and  trade-marks.  .  , 

Otiii'r    person.-il    property    

Debts  due  on  open  accounts 

Stocks,    negotiable    lionds,    et. 

I'olicies   of   insurance    .  .  .'.  .V.  ;  ,  .  .  .7.  .  . 

Unli(iuidated  claims    

Deposits    of    money    in    banks    and    else 

where. 
I'roperty   in   reversion,   remainder,   trust 

etc. 

I'roperty  claimed  to  be  excepted 

Books,  "deeds,   and   papers    


I: 


Schedule  B,   total 


[FORM  NO.  2.] 
PARTNERSHIP   PETITION. 


To  the  Honorable 


Judge  of  the  District  Court  of  the  United  States 

for  the District  of 


The  petition  of 

That  your  petitioners  and 
firm  name  of  — 


respectfully  represents : 
have  been  partners  under  the 


in  the  county  of 


-,   having  their   principal    place  of   business   at 
and  district  and  State  of  ,  for  the 


greater  portion  of  the  six  months  next  immediately  preceding  the  tiling 
of  this  petition:  that  the  said  partners  owe  debts  which  they  are  unable 
to  pay  in  full;  that  your  petitioners  are  willing  to  surrender  all  their 
property  for  the  benefit  of  their  creditors,  except  such  as  is  exempt  by 
law,  and  desire  to  obtain  the  benefit  of  the  acts  of  Congress  relating  to 
bankruptcy. 
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That    the    schedule    hereto    annexed,    marked    A,    and    verified    by    


oath  ,  contains  a  full  and  true  statement  of  all  the  debts  of  said  part- 
ners, and,  as  far  as  possible,  the  names  and  places  of  residence  of  their 
creditors,  and  such  further  statements  concerning  said  debts  as  are  re- 
quired by  the  provisions  of  said  acts. 

That  the  schedule   hereto  annexed,   marked   B,  verified  by   oath     , 

contains  an  accurate  inventory  of  all  the  property,  real  and  personal,  of 
said  partners,  and  such  further  statements  concerning  said  property  as 
are  required  by  the  provisions  of  said  acts. 

And  said further  states  that  the  schedule  hereto  annexed, 

marked  C,  verihed  by  his  oath,  contains  a  full  and  true  statement  of  all 
his  individual  debts,  and,  as  far  as  possible,  the  names  and  places  of 
residence  of  his  creditors,  and  such  further  statements  concerning  said 
debts  as  are  required  by  the  provisions  of  said  acts;  and  tliat  the  schedule 
liereto  annexed,  marked  D,  verihed  by  his  oath,  contains  an  accurate  inven- 
tory of  all  his  individual  property,  real  and  personal,  and  such  further 
statements  concerning  said  property  as  are  required  by  the  provisions 
of  said  acts. 

And  said further  states  that  the  schedule  hereto  annexed, 

marked  E,  verified  by  his  oath,  contains  a  full  and  true  statement  of  all 
liis  individual  debts,  and,  as  far  as  possible,  tlie  names  and  places  of 
residence  of  his  creditors,  and  sucli  further  stat-ements  concerning  said 
debts  as  are  required  by  the  i)rovisions  of  said  acts;  and  that  the  schedule 
hereto  annexed,  marked  F,  verified  by  his  oath,  contains  an  accurate  inven- 
tory of  all  his  individual  property,  real  and  personal,  and  such  further 
statements  concerning  said  property  as  are  required  by  the  provisions 
of  said  acts. 

And  said further  states  that  the  schedule  hereto  annexed, 

marked  G,  verified  by  liis  oatli,  contains  a  full  and  true  statement  of  all 
Ills  individual  d<'hts,  and,  as  far  as  jjossible,  the  names  and  places  of 
residence  of  his  creditors,  and  sucli  furtiier  statements  concerning  said 
debts  as  are  requircil  by  the  provisions  of  said  acts;  and  that  the  schedule 
hereto  annexed,  marked  H,  verified  by  his  oath,  contains  an  accurate  inven- 
tory of  all  his  individual  property,  real  and  personal,  and  suili  furtiuT 
statements  concerning  said  property  as  are  required  by  tlie  provisions 
of  said  acts. 

And  said further  states  tliat  the  schedule  in  icti.  aimiMMl. 

marked  J,  verified  by  his  oath,  contains  a  full  and  true  statement  of  all 
his  individual  debts,  and,  as  far  as  possible,  tlie  nani.'s  and  jjhices  of 
resideiMic   of    his   creditors,    and    such    further   statements    concerning    said 
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dobts  as  are  required  by  tlie  provisions  of  said  aets,  and  that  the  schedule 
hereto  aiuiexi'd.  inari<i'ii  Is.,  verilied  by  his  oiitli.  I'ontains  an  aecuraif  inven- 
tory of  all  his  individual  property,  real  and  personal,  and  siuh  furtlier 
statements  coucerning  said  property  as  are  recjiiired  by  the  [)rovisions 
of  said  aets. 

Wherefore  your   petitioners   pray    that   the   said    firm   may    be   adjudged 
by  a  decree  of  the  court  to  be  bankrupts  within  the  purview  of  said  aets. 


Petitioners. 

-,  Attorney    . 

— ,  the  petitioning  debtors  mentioned  and  described  in  the 


foregoing  petition,  do  liereby  make  solemn  oath  that  the  statements  con- 
tained therein  are  true  according  to  the  best  of  their  knowledge,  infor- 
mation, and  belief. 


Petitioners. 
Subscribed  and  sworn  to  before  me  this  day  of  ,  A.  U.  18- 


lOfficial  Character.] 


[Schedules   to   be   annexed   corresponding   with    schedules   under    Form 
No.  1.] 
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[FORM  NO.  3.] 

CREDITORS'  PETITIOISr. 

To  the  Honorable ,   judge    of    the    District    Court  of    the 

United  States  for  the  district  of  : 

The  petition  of ,  of  .  and ,  of  , 

and ,  of  ,  respectfully  shows: 

That ,  of  ,  has  for  the  greater  portion  of  six  months 

next  preceding  the  date  of  filing  this  petition,  had  his  principal  place  of 

business,  [or  resided,  or  had  his  domicil]  at ,  in  the  count}-  of  

and  State  and  district  aforesaid,  and  owes  debts  to  the  amount  of  91,000. 

That  your  petitioners  are  creditors  of  said ,  having  prov- 
able claims  amounting  in  the  aggregate,  in  excess  of  securities  held  by 
them,  to  the  sum  of  $500.  That  the  nature  and  amount  of  your  petition- 
ers' claims  are  as  follows: 


And  your  petitioners  further  represent  that  said is  in- 
solvent, and  that  within  four  months  next  'preceding  the  date  of  this  peti- 
tion the  said committed  an  act  of  bankruptcy,  in  that  he  did 


heretofore,  to  wit,  on  the  day  of 


Wherefore  your  petitioners  pray  that  service  of  this  petition,  with  a  sub- 
prjena,  may  be  made  upon ,  as  provided  in  the  acts  of  Con- 
gress relating  to  bankruptcy,  and  that  he  may  be  adjudged  by  the  court  to 
be  a  bankrupt  within  the  purview  of  said  acts. 


Petitioners. 
-,  Attorney. 


United  States  of  America,  District  of  ,  ss: 

^ , ,  being  three  of  the  petition- 
ers above  named,  do  hereby  make  solemn  oath  that  the  statements  con- 
tained  in   the  foregoing  petition,  subscribed  by   them,  are  true. 

Before  me, ,  this  day  of  ,  189—. 


[Official  Character.] 
[Schedules    to    be    annexed    corresponding    with    schedules    under    Form 
No.  1.] 


'MHW 


Al'TKNUlX. 


[FOK.M    NO.  4.] 
ORDKR  TO  snow  CAUSE  ll'ON  CHEDITORS'  PETITION. 
Ill  till'  Distriit  Court  of  tlu-  Unitoil  S(iitt'!<  for  tlio  District  of  - 


III  the  iimttiT  of 


.  In  Rankruptcy. 


that 


—  do  appear 
,  in  the  dis- 


I'lHui  iiiiisidenition  of  tho  pi'tition  of 

1)0  declared  a  bankrupt,  it  is  ordered  Ihat  tlic  said  

at  tliis  court,  as  a  court  of  bankruptcy,  to  be  lioldcn  at 

trict   aforesaid,    on    tlic  day   of  ,   at  —  o'clock    in   the 

noon,  and  show   cause,    if   any   tlicrc    be,  why   the  prayer    of  said   petition  ' 
should  not  be  graiilcd:   and 

It  is  further  ordered  tliat  a*  copy  of  said  petition,  together  with  a  writ 

of  subpoena,  be  served  on  said ,  by  delivering  the  same  to  him 

personally  or  by  leaving  the  same  at  his  last  usual  place  of  abode  in  said 
district,  at  least  five  days  before  the  day  aforesaid. 

Witness  the  Honorable ,  judge  of  the  said  court,  and  the 

seal    thereof,    at    ,    in    said   district,    on    the   day    of    , 

A.  D.  18—. 


Seal   of     ) 
the  court,    j 


Clerk. 
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[FORM  NO.  5.] 
SUBPOENA  TO  ALLEGED  BANKRUPT. 
United  States  of  America,  District  of  . 

To  ,   in  said  district,  greeting: 

For  certain  causes  oflFered  before  the  District  Court  of  the  United  States 
of  America  within  and  for  the  district  of  .  as  a  court  of  bank- 
ruptcy, we  command  and  strictly  enjoin  you,  hiving  all  other  matters  aside 
and    notwithstanding   any  excuse,    tliat  you   personally   appear   before   our 

said  District  Court  to  be  holden  at  ,   in  said  district,  on  the  

day  of  ,  A.  D.  189—, to  answer  to  a  petition  filed  by 

in  our  said  court,  praying  tliat  you  may  be  adjudged  a  bank- 
rupt; and  to  do  further  and  receive  that  which  our  said  District  Court 
shall  consider  in  thdis  behalf.  And  this  you  are  in  no  wise  to  omit,  under 
the  pains  and  penalties  of  what  may  befall  tluTcon. 

Witness  the  Honorable ,  judge  of  said  court,  and  the  seal 

thereof,  at  ,  this  day  of  ,  A.  D.  189 — . 


Clerk. 
(      Seal   of      f 
\     the  court.  \ 


oOUG 


A  IT  K.N  I  MX. 


[FORM    NO.   t).] 
Deniai,  of  BaNKRVI'TCT. 

Ill  the  District  Court  of  tiic  liiiti.!  States  for  the  - 


District  of 


In  the  matter  of 


In  Bankruptcy. 


At  — 

And  now  the  said 


-,  in  said  district,  on  the 


day  of 


-,  A.  D.  18—. 


appears,  and  denies  that  he  has  com- 
mitted the  act  of  bankruptcy  set  fortli  in  the  said  petition,  or  that  he  is 
insolvent,  and  avers  that  he  should  not  be  declared  bankrupt  for  any  cause 
in  said  petition  alleged;  and  this  he  prays  may  be  incpiired  of  by  the 
court  [or,  he  demands  that  the  same  may  be  inquired  of  by  a  jury]. 


Subscribed  and  sworn  to  before  me  this 


dav  of 


A.  D.  18- 


[Official  Character.] 


[FORM  NO.  7.] 
ORDER  FOR  JURY  TRIAL. 
In  the  District  Court  of  the  United  States  for  the 


District  of 


In  the  matter  of 


-  In  Bankruptcy. 


-,  in  said  district,  on  the 


day  of 


18.—. 


-,  alleged  to  be  a  bank- 


At  — 

Upon  the  demand  in  writing  filed  by 
rupt,  that  the  fact  of  the  commission  by  him  of  an  act  of  bankruptcy,  and 
the  fact  of  his  insolvency  may  be  inquired  of  by  a  jury,  it  is  ordered, 
that  said  issue  be  submitted  to  a  jury. 


Clerk. 


\      Seal   of     ) 
X   the  court.    ] 
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[FOEM  XO.  8.] 
SPECIAL  WARRANT  TO  MARSHAL. 
In  the  District  Court  of  the  United  States  for  the  District  of 


In  the  matter  of 


-  In  Bankruptcy. 


To  the  marshal  of  said  district  or  to  either  of  his  deputies,  greeting: 
Whereas   a   petition    for   adjudication    of   bankruptcy   was,    on    the 

day  of  ,  A.  D.   18—,  tiled  against ,  of  the  county  of 

and  State  of  ,  in  said  district,  and  said  petition  is  still  pend- 
ing; and  whereas  it  satisfactorily  appears  that  said  has  committed 

an  act  of  bankruptcy  [or  lias  neglected  or  is  neglecting,  or  is  about  to  so 
neglect  his  property  that  it  has  thereby  deteriorated  or  is  thereby  deterior- 
ating or  is  about  thereby  to  deteriorate,  in  value],  you  are  therefore  au- 
thorized and  required  to  seize  and  take  possession  of  all  the  estate,  real 

and  personal,  of  said ,  and  of  all  his  deeds,  books  of  account, 

and  papers,  and  to  hold  and  keep  the  same  safely  subject  to  the  further 
order  of  the  court. 

Witness  the  Honorable ,  judge  of  the  said  court,  and  the 

seal    thereof,   at  ,    in   said   district,   on   the   of   ,   A.   D. 

189—. 


Clerk 


RETURN  BY  MARSHAL  THEREON. 


By  virtue  of  the  within  warrant,  I  have  taken  possession  of  the  estate  of 

the  within-namcd ,  and  of  all  his  deeds,  books  of  account,  and 

papers  which  have  come  to  my  knowledge. 


J      Seal   of     } 
(    the  cuurt.    ) 


Marshal  [or  Deputy  Marshal], 
Fees  and  expenses. 


1.  Service  of  warrant • r'"' 

2.  Necessary  travel,  at  the  rate  of  six  cents  a  mile  eacb  way 


3.  Actual  expenses  In  custody  of  property  and  other  services 
as    f ol  lo WH 


[Here  stale  the  particulars.] 


Marshal    [or  Deputy   Murshal]. 


a008  APPKNOIX. 

1)1*11  kt  of ,  A.  n.  IS—. 

IVrsoiially  appoarod  bofoiv  nio  tlic  said ,  and  made  oatli 

tliat  tlio  altovi-  fxpi'iisi'S  roturiu-d  by   liiiii   liavc  been  iutually    iiuiurcil  and 
paid  by  him,  and  ari'  just  and  roasouabk'. 

> 
Referee  in  Bankrtiplvy. 

[FORM  NO.  '.».] 

BOND  OF   IMniriONIXO  OKKDFrOR. 

K.now  all  nun  by  these  presents:    lliat  we, ,  as  principal, 

and ,   as   sureties,   are   lield   and    lirmly   bound   unto 

,  in  the  full  and  just  sum  of dollars,  to  be  paid  to  the  said 

-,   executors,   administrators,   or   assigns,   to   which    payment, 


well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors,  and 
administrators,  jointly  and  severally,  by  these  presents. 

Signed  and  sealed  this day  of  A.  D.,  18'J — . 

Ihe  condition  ul  tliis  obligation  is  such  that  whereas  a  petition  in  bank- 
ruptcy  has   been   liled   in   the  district  court  of "  the   United   States  for   the 

district  of  against  the  said  ,  and  the  said has 

applied  to  that  court  for  a  warrant  to  the  marshal  of  said  district  direct- 
ing him  to  seize  and  iiold  tlie  property  of  said ,  subject  to 

the  furtlier  orders  of  said  district  court. 

Now,    therefore,    if   such   a   warrant   shall    issue   for   the   seizure   of   said 

property,  and  if  the  said shall   indemnify  the  said 

for  such  damages  as  he  shall  sustain  in  the  event  such  seizure  shall 


prove  to  have   been  wrongfully   obtained,   then  the  above  obligation   to  b« 
void;  otherwise  to  remain  in  full  force  and  virtue. 
Sealed  and  delivered  in 

presence  of —  [SEAL.] 


[SEAL.] 
[SEAL.] 


Approved  this  day  of  ,  A.  D.,  189- 


JJistrict  Judge. 

[FORM  NO.  10.] 

BOND  TO  MARSHAL. 

Know  all  men  by  these  presents:     That  we, ,  as  principal, 

and ,   as  sureties,   are   held   and   firmly   bound   unto  

,  marshal  of  the  United  States  for  the  district  of ,  in 


the   full   and   just  sum   of  dollars,   to   be  paid   to  the   said  

,  his  executors,  administrators,  or  assigns,  to  which  payment,  well 


and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors,  and  admin- 
istrators, jointly  and  severally,  by  these  presents. 

Signed  and  sealed  this  day  of  A.  D.  189. — 

The  condition  of  this  obligation  is  such  that  whereas  a  petition  in  bank- 


FORMS    IN    BANKRUPTCY.  306D 

ruptcy  has  been   filed   in  the  district  court  of   tlie   United  States   for   the 

district  of  ,   against  the  said ,   and   the  said 

court  has  issued  a  warrant  to  the  marshal  of  the  United  States  for  said 

district,   directing  him  to  seize  and  hold   the   property   of   the  said 

,  subject  to  the  further  order  of  the  court,  and  the  said  property  has 

been  seized  by  said  marshal  as  directed,  and  the  said  district  court  upon 
a  petition  of  said has  ordered  the  said  property  to  be  re- 
leased to  him. 

Now.  therefore,  if  the  said  proi)erty  shall  be  released  accordingly  to  the 

said ,  and  the  said ..  being  adjudged  a  bankrupt, 

shall  turn  over  said  property  or  pay  the  value  thereof  in  money  to  the 
trustee,  then  the  above  obligation  to  be  void;  otherwise  to  remain  in  full 
force  and  virtue. 

Sealed  and  delivered  in  the 

presence  of  —  [SiiiALi.J 

[SEAL.] 

[SEAL.] 


Approved  this  day  of  ,  A.  D.  189 — . 


District  Judge. 

[FORM  NO.  11.] 
ADJUDICATION  THAT  DEBTOR  IS  NOT  BANKRUPT. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


In  Bankruptcy. 


At ,  in  said  district,  on  day  of  ,  A.  D.  18—,  before  the 

Honorable ,  judge  of  the  district  of  . 

This  cause  came  on  to  be  heard  at  ,  in  said  court,  upon  the  peti- 
tion of  that be  adjudged  a  bankrupt  within  the  true  intent 

and  meaning  of  the  acts  of  Congress  relating  to  bankruptcy,  and  [Here 
state  the  proceedings,  ichether  there  was  no  opposition,  or,  if  opposed,  state 
uhat  proceedings  uere  had.] 

And  thereupon,  and  upon  consideration  of  the  proofs  in  said  cause 
[and  the  arguments  of  counsel  thereon,  if  ani)].  it  was  found  that  tlu>  facts 
set  forth    in   said  petition  were   not  proved;    and    it   is  therefore  adjudged 

that  said  was  not  a  bankrupt,  and  that  said  petition  be  dismissed, 

with  costs. 

Witness  the  Honorable .  ju<ige  of  said   court,  and  tiic  s.al 

tlier.(.f.    at   ,    in    said   district,   on    the   day    of   ,    A.    D. 

18—. 

Clerk. 

(      Seal   of     I 
(    the  court.    ) 


uOTU 


Al'l'K.N  IMX. 


[1-X)UM   NO.    12.1 
ADJUnirAl'ION    Ol'    HANKRUPTCY. 
In  the  District  Court  of  tlie  United  States  for  the District  of 


In  the  mutter  of 


In  Bankruptcy. 


At 


Bankrupt     . 
-,  in  said  district,  on  the  day  of 


A.  D.  18—,  be- 


fore the  Honorable 
petition   of  


,  judge  of  said  court  in  bankruptey,  the 

that  be    adjudged   a   bankrupt, 


within   the  true   intent  and   meaning  of   the   acts  of   Congress   relating   to 

bankruptcy,,  having  been  heard  and  duly  considered,  the  said 

is  hereby  declared  and  adjudged  bankrupt  accordingly. 

Witness  the  Honorable  — ,  judge  of  said  court,  and  the  seal 

thereof,   at   ,   in   said   district,   on  the  day   of   ,   A.   D. 

18—. 


Clerh. 


f     Seal  of     ) 
I    the  court,    j 


[FORM  NO.  13.] 


APPOINTMENT,  OATH,  AND  REPORT  OF  APPRAISERS. 


In  the  District  Court  of  the  United  States  for  the 


District  of 


In  the  matter  of 


In  Bankruptcy. 


Bankrupt 
,  of  - 


It  is  ordered  that ,  of  , of  , 

and  ,   of  ,   three   disinterested   persons,   be,   and   they 

are  hereby,  appointed  appraisers  to  appraise  the  real  and  personal  property 
belonging  to  the  estate  of  the  said  bankrupt  set  out  in  the  schedules  now 
on  tile  in  this  court,  and  report  their  appraisal  to  the  court,  said  appraisal 
to  lie  made  as  soon  as  may  be,  and  the  ajjjjraiwers  to  be  duly  sworn. 

Witness  mv  hand  this  dav  of  ,  A.  D.  18 — . 


Referee  in  Bankruptcy. 
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Dstrict  or 


SS: 


Personally  appeared  the  within  named 


and  severally  made 


oath  that  they  will  fully  and  fairly  appraise  the  aforesaid  real  and  per- 
sonal property  according  to  their  best  skill  and  judgment. 


Subscribed   and   sworn    to   before   me   this 
189—. 


dav    of 


A.    D. 


•  .  [Official  Character.] 

We,  the  undersigned,  having  been  notified  that  we  were  appointed  to 
estimate  and  appraise  the  real  and  personal  property  aforesaid,  have  at- 
tended to  the  duties  assigned  us,  and  after  a  strict  examination  and  care- 
ful inquiry,  we  do  estimate  and  appraise  the  same  as  follows: 


Cents 


In  witness  whereof  we  hereunto  set  our  hands,  at 
of ,  A.  D.  18—. 


[FORM  XO.  14.] 
ORDER  OF  REFERENCE. 
In  the  District  Court  of  the  United  States  for  the  — 


this 


day 


District  of 


In  the  matter  of 


Bankrupt 


•  In  Bankruptcy. 


Whereas 


aforesaid,  on  the 


-,  of  — 
(lav  of 


-,  in  til"'  county  of 


and  district 


A.   I).    18 — ,  was  duly   adjudgt-d   a 


r.0T2 


Ai'ri;.\  Dix. 


Imtikmpt   upou  a  lu'tition   lilod   in  tliis  court  liy   (or,  a<»ainst]    liiiu  on  the 

,lav  of  ,  A.  I).   IS!)—,  acconlinu'  to  (lie  provisions  of  t\w  acta 

of  Conj;icss  iolatin<;  to  l)ankru|itcy. 

It  is  tlicrcupoM  oidcrcil.   that   said   niattci'   l)c   n'lcirtMl    lo  , 

one  of  tlic  referees   in  bankruptcy  of  tliis  court,   to  take  snch   further  pro- 

etHHlings   tlierein   as   arc    required    hy   said    acts;    and    tiiat   the   said 

shall   attend   hefore   said   referee   on    the   day   of   at 

,   and    thcnccfortii    siiatl    submit   to   siicli    orders   as    may    l>c    made    by 

said   referee  or  hv   this  court  relating  to  said  bankrui>tcy. 


Witness  the  llonoral>le 

m'a\  thereof,  at  ,  in  said  district,  on  the 

18—. 


,  judge  of  the  said  court,  ami  the 
day  of  ,  A.  D. 


Clerk. 


(      Seal   of     I 
\    the  court.    J 


[FORM  NO.  15.1 
ORDER  OF  REFERENCE  IN  JUDGE'S  ABSENCE. 


In  tlie  District  Court  of  the  United  States  for  the 


District 


In  the  matter  of 


"   In  Bankruptcy. 


Whereas  on  the  day  of  ,  A.  D.  18—,  a  petition  was  filed 

to  have .   of ,   in   the  county   of  and   district 

aforesaid,  adjudged  a  bankrupt  according  to  the  ])rovisions  of  the  acts  of 
Congress  relating  to  i)aiikniptcy ;  and  whereas  the  judge  of  said  court  was 
absent  from  said  district  at  the  time  of  liling  said  petition  [or,  in  ruse  of 
involuntary  hankruptci/.  on  the  next  day  after  the  last  day  on  which  plead- 
ings might  have  been  tiled,  and  none  have  been  tiled  by  the  bankrupt  or  any 
of  his  creditors],  it  is  thereupon  ordered  that  the  said  matter  be  referred 
to ,  one  of  the  rt'fcrees  in  l)aid<ruptcy  of  this  court,  to  con- 
sider said  petition  and  take  such  proceedings  therein  as  are  retiuired  by  said 

acts:   and  that  the  said shall   attend  before  said  referee  ow 

the  day  of ,  A.  D.  189—,  at  . 

Witness  my  hand  ami  the  seal  of  the  said  court,  at  ,  in  said  dis- 


trict, on  the 


day  of 


-,  A.  D.   189—. 


Clerk. 


J      Seal   of     1 
\    the  court.    J 


FORMS    IX^   BAXKRrPTCY.  SOT-'l 

[FORM  NO.  16.] 

REFEREE'S  OATH  OF  OFFICE, 

I, ,  do  solemnly  swear  that  I  will  administer  justice  with- 
out respect  to  persons,  and  do  equal  right  to  the  poor  and  to  the  rich, 
and  that  I  will  faithfully  and  impartially  discharge  and  perform  all  the 
duties  ineumhent  on  me  as  referee  in  bankruptcy,  according  to  the  best 
of  my  abilities  and  understanding,  agreeably  to  the  Constitution  and  law* 
of  the  United  States.     So  help  me  God. 


Subscribed  and  sworn  to  before  me  this  day  of  ,  A-  D.  18 — . 


District  Judge. 


[FORM  NO.  17.] 
BOND  OF  REFEREE. 

Know  all  men  by  these  presents :  That  we of 

as  principal,  and  of  —  and of 

,  as  sureties  are  held  and  firmly  bound  to  the  United  States 

of  America  in  the  sum  of dollars,  lawful  money  of  the  United  States. 

to  be  paid  to  the  said  United  States,  for  the  payment  of  which,  well  and 
truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors,  and  administra- 
tors, jointly  and  severally,  by  these  presents. 

Signed  and  sealed  this  day  of  ,  A.  D.  189 — . 

The  condition   of  this  obligation   is  such   that  whereas  the  said  

,  has  been  on  the  day  of .  A.   I).   18 — .  appointed  })y 

the   Honorable .   judge   of   the   district   court   of   tlie   Uniteil 

States  for  tlie  district  of ,  a  referee   in  bankruptcy,   in  and 

for  the  county  of  ,  in  said  district,  under  tlie  acts  of  Congress  re- 
lating to  bankruptcy. 

Now,  therefore,  if  the  said shall  well  and  faithfully  dis- 

ciiarge  and  perform  all  the  duties  pertaining  to  the  said  ollice  of  referee 
in  bankruptcy,  then  this  obligation  to  be  void;  otherwise  to  remain  in 
full  force  and  virtue. 

Signed  and  sealed 

in  the  presence  of  ,    [L.  S.] 

[L.  S.] 

IL.   S.) 


Approved   tiiis  day  of  A.  D.  189 — . 


Fed.  I'rac.  Vol.  TIT.— 19.3. 


District  Judge. 
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[Fon:^!  NO.  IS.] 

NOTICE  OF  FllJST   MKKTINC  OF  CRFOrrORS. 

In  the  District  Court  of  tlu-  I'liitod  Stati-s  for  tlio District  of 

III  Uankniptiy. 


Ill   tlu'  iiiattiT  of 


linnlcrupt 


In  Bankruptcy. 


To  till'  creditors  of 


-,  of 


-,  and 


dav  of 


A.  D.  18—,  the 


,  in  the  county  of 

district  aforesaid,  a  bankrupt. 

Notice  is  hereby  given  tiiat  on  tlie  

gajjj    was   duly    adjudicated    bankrupt;    and    that   tlie   first 

nieotiiifj;  of  his  creditors  will  be  held  at —  in  ,  on  the  

^^J^y  of  ^  A.  D.  18 — ,  at  o'clock   in  tlie  noon,  at  which 

time  the  said  creditors  may  attend,  prove  their  claims,  appoint  a  trustee, 
examine  the  bankru[)t.  and  transact  such  other  business  as  may  properly 
come  before  said  meeting. 


Referee  in  Bankruptcy. 


-,  18—. 


[FORM  NO.  19.] 
LIST  OF   DFBTS  TROVED  AT  FIRST  MEETING. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Banknipt 


At  - 
before 


-,   in   said   district,   on  the 


In  Bankruptcy, 


dav  of 


-,  A.  D.  18—, 


-,  referee  in  bankruptcy. 


The  following  is  a  list  of  creditors  who  have  this  day  proved  their  debts: 


Referee  iit    Bankruptcy. 


FORMS    IN    BANKRUPTCY. 
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[FOR^I  XO.  20.] 

GENERAL  LETTER  OF  ATTORNEY  IN   FACT  WHEN  CREDITOR  IS 
NOT   REPRESENTED   BY   ATTORNEY  AT  LAW. 


In  the  District  Court  of  the  United  States  for  the 


District  of 


In  the  matter  of 


Bankrupt     . 


In  Bankruptcy. 


To 


I, 


of 


-,  in  the  county  of 


and  State  of 


do  hereby  authorize  you,  or  any  one  of  you,  to  attend  the  meeting  or  meet- 
ings of  creditors  of  the  bankrupt  aforesaid  at  a  court  of  bankruptcy, 
wherever  advertised  or  directed  to  be  hoklen,  on  tlie  day  and  at  the  hour 
appointed  and  notified  by  said  court  in  said  matter,  or  at  such  other  place 
and  time  as  may  be  appointed  by  the  court  for  liokling  sucli  meeting  or 
meetings,  or  at  which  such  meeting  or  meetings,  or  any  adjoiirument  or 
adjurnments  thereof  may  be  held,  and  then  and  there  from  time  to  time, 
and  as  often  as  there  may  be  occasion,  for  me  and  in  my  name  to  vote  for 
or  against  any  proposal  or  resolution  that  may  be  then  submitted  under 
the  acts  of  Congress  relating  to  bankruptcy:  and  in  the  choice  of  trustee 
or  trustees  of  the  estate  of  the  said  bankrupt,  and  for  me  to  assent  to  such 
appointment  of  trustee;  and  with  like  powers  to  attend  and  vote  at  any 
other  meeting  or  meetings  of  creditors,  or  sitting  or  sittings  of  the  court, 
which  may  be  held  therein  for  any  of  the  purposes  aforesaid;  also  to  ac- 
cept any  composition  proposed  by  said  bankrupt  in  satisfaction  of  his 
debts,  and  to  receive  payment  of  dividends  and  of  money  due  me  under 
any  composition,  and  for  any  other  p\irpose  in  my  interest  whatsoever, 
with  full  power  of  substitution. 

In   witness   whereof   I    have    hereunto   signed   my    name    and    aflixed    my 

seal  the  dav  of  ,  A.  D.  189—. 

.   [L.  S.] 


Signed,  sealed,  and  delivered  in  presence  of  — 


Acknowledged  before  me  this 


day  of 


-,  A.  D.  189—. 


^Official  Character.] 


noTo 


APPENDIX. 


fFOim   NO.  121.1 

sri<:ciAi.  i.i;rri:ij  of  aiiounkv  in  fact. 


Ill  tlu-  luiittor  of 


Hank  nipt 


In  Bankruptcy, 


lo 


I  hori'by  autliorizo  yon.  or  any  one  of  yon,  to  attend  the  meeting  of  credi- 
tors in  this  matter,  advertised  or  directed  to  he  lioldcn  at  ,  on  tlie 

day  of .  hi'fore  .  or  any  adjournment  thereof,  and  tlien 


and  there 


for 


and  in 


name  to  vote  for  or  against  any 


proposal  or  resolution  that  may  he  lawfully  made  or  passed  at  sueii  meet- 
ing or  adjourned  meeting,  and  in  Ihe  choice  of  trustee  or  trustees  of  the 
estae  of  the   said  bankrupt. 

[L.  S.] 

In  witness  wliereof  I   have  liercunto  signed  my  name  and  aflixed  my  seal 
the dav  of  .  A.  D.  ]8!»— . 


Signed,  sealed,  and  delivered  in  presence  of  — 

dav  of  


Acknowledged  before  me  this 


-,  A.  D.  18—. 


[Official  Character.] 
[FORM  NO.  22.] 

APPOINTMENT  OF  TRUSTER  BY  CREDITORS. 

In  the  District  Court  of  the  United  States  for  tlie District  of 


In  the  m.fttter  of 


Bankrupt 


in   said  district,  on   the 


-  In  Bankruptcy. 


dav  of 


-,   A.  D.  18— 


-,  referee  in  bankruptcy. 


At  

Itefore  

This  being  the  day  appointed  by  the  court  for  the  first  meeting  of  credi- 
tors in  the  above  bankruptcy,  and  of  which  due  notice  lias  been  given  in 
the  [here  insert  the  names  of  the  neirspapcrs  in  which  notice  teas  pub- 
lished], we,  whose  names  are  hereunder  written,  being  the  majority  in 
number  and  in  amount  of  claiins  of  the  creditors  of  the  said  bankrupt, 
wliose  claims  have  been  allowed,  and  wlio  are  present  at  this  meeting,  do 


FORMS    IX    BAXKKIPTCY. 
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i  1 


-.  of 


in  the  county  of 


and  State 


liereby  appoint 

Qf  to  be   tlie  trustee —  of  the   said   bankrupt's  estate  and   effects. 


Ordered  that   the  above  appointment   of   trustee—  be,   and  the   same   is 
hereby  approved. 

Referee  in  Bankruptcy. 
[FORM  NO.  23.] 
APPOINT^MENT  OF  TRUSTEE  BY  REFEREE. 
In  the  District  Court  of  the  United  States  for  the District  of . 


In  the  matter  of 


-In  Bankruptcy. 


Bankrupt 


At  ,    in    said    district,   on   the 

before .  referee  in  bankruptcy. 


dav   of 


-,   A.   D.    18—, 


This  being  the  dav  appointed  by  the  court  for  the  first  meeting  of  credi- 
tors under  the  said"  bankruptcy,  and  of  wliich  due  notice  has  been  given 
in  the  [here  insert  the  names  of  the  neirspapers  in  which  notice  was  pub- 
lished'] I,  the  iindersigned  referee  of  the  said  court  in  bankriiptcy,  sat  at 
tlic  time  and  jilace  above  mentioned,  pursuant  to  such  notice,  to  take  the 
proof  of  debts  and  for  tlie  choice  of  trustee  under  the  said  bankruptcy,  and 
I  do  hereby  certify  tliat  the  creditors  whose  claims  liad  been  allowed  and 
were  present,   or  duly   n'i)n-s(.nted,   faile.l   to  make  choice   of   a  trustee   of 

said   bankrupt's  estate,  and  therefore  1   do  liereby  appoint , 

of  ,  in  the  county  of  and  State  of  ,  as  trustee  of  the 

same. 


Referee  in    Bankruptcy. 
[FORM  NO.  24.1 
NOTICP:  to  TRUSTFK  of  TIIS  API'OINTMKNT. 
In  the  District  Court  of  the  United  States  for  the District  of 


1 II  tin-  inaltcr  of 


-  In  Baiikniptoy. 


lid  III:  III  jit 


To 


said 


-,  of  ,  in  the  county  of 


-,  and  district  afnro- 


I    b<  r 


,.,-,.l",v   nolifv   vou   that   you   were  .!uly  appoiM<.'d   1  rustce   \„r  one  of  tbo 
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tnistoes]    of  the  ostato  of   tlu'  ;ilio\  c  luuiitil   biiiiknipt  at  the   first  mooting 

of  tin-  oroilitors,  on  tl>o  day  of  ,  A.  1).  IS—,  aiul   1    liavo  ap- 

jn-ovod    said    appoint iiicnt.      'Ihi'    penal    sum    of    your    bond   as   sucli    trustoo 

luis  boon   tiod  at  dollars.      ^ Du   aro  r.'quirtd   to  notify   mo   forthwith 

of  vour  aoooptanoo  or  rcjoetion  of  tho  trust. 

Dated  at the  day  of ,  A.  D.  18 — . 


Referee  in  Bankruptcy. 
[FORM  NO.  25.] 

V 

BOND  OF  TRUSTEE. 


Know  all  men  by  these  presents:    That  we, ,  of  ,  as 

principal,  and ,  of  ,  and ,  of  ,  as 

sureties,  are  hold  and  firmly  bound  unto  the  United  States  of  America  in 

the  sum  of  dollars,   in  lawful  money  of  the  United  States,  to  be 

paid  to  the  said  United  States,  for  which  jjayment,  well  and  truly  to  be 
made,  we  bind  ourselves  and  our  heirs,  executors,  and  administrators, 
jointly  and  severally  by  these  presents. 

Signed  and  sealed  this day  of ,  A.  D.  189 — . 

The  condition  of  this  obligation  is  such,  that  whereas  the  above-named 

was,  on  the day  of  ,  A.  D.  189—,  appointed 

trustee   in  the  case  pending  in  bankruptcy   in  said  court,  wherein 


is  the  bankrupt,  and  he,  the  said ,  has  accepted  said 

trust  with  all  the  duties  and  obligations  pertaining  thereunto: 

Now,   therefore,    if   the   said ,   trustee   as   aforesaid,    shall 

obey  such  orders  as  said  court  may  make  in  relation  to  said  trust,  and  shall 
faithfully  and  truly  account  for  all  the  moneys,  assets,  and  effects  of  the 
estate  of  said  bankrupt  which  shall  come  into  his  hands  and  possession, 
and  shall  in  all  respects  faithfully  perform  all  his  official  duties  as  said 
trustee,  then  this  obligation  to  be  void;  otherwise,  to  remain  in  full  force 
and  virtue. 

Signed  and  sealed  in 
presence  of — 


-,  [SEAL.] 
-,  [SEAL.] 
-,   [SEAL.] 


[FORM  NO.  26.] 
ORDER  APPROVING  TRUSTEE'S  BOND. 

At  a  court  of  bankruptcy,  held  in  and  for  the  District  of  , 

at  ,  ,  this  day  of  ,  189—. 

Before ,  referee  in  bankruptcy,  in  the  District  Court  of  the 

United  States  for  the  District  of  . 


FORMS    I2s    BANKRIPTCY. 


30  7 'J 


In  the  matter  of 


Bankrupt 


In  Bankruptcy. 


It  appearing  to  the  Court 


of 


-,  and  in  said  district, 


lias  heen  duly  appointed  trustee  of  the  estate  of  the  above-named  balikrupt, 
and  has  given  a  bond  with  sureties  for  the  faithful  performance  of  his 
official   duties,   in  the  amount  fixed  by  the  creditors   [or  by  order  of  the 

court],  to  wit,   in  the  sum  of dollars,   it  is  ordered  that  the  said 

bond  be,  and  the  same  is  hereby,  approved. 


[FORM  XO.  27.] 


Referee  in  Bankruptcy. 


ORDER  THAT  XO  TRUSTEE  BE  APPOIXTED. 


In  the  District  Court  of  the  United  States  for  the 


District  of 


In  tlie  matter  of 


Bankrupt 


-  In  Bankruptcy. 


J 


It  appearing  that  the  schedule  of  the  bankrupt  discloses  no  assets,  and 
that  no  creditor  has  appeared  at  the  first  meeting,  and  that  the  appoint- 
ment of  a  trustee  of  the  bankrupt's  estate  is  not  now  desirable,  it  is  herebj' 
ordered  that,  until  further  order  of  the  court,  no  trustee  be  appointed  and 
no  other  meeting  of  the  creditors  be  called. 


Referee  in  Bankruptcy. 


[FORM  XO.  28.] 


ORDER  FOR  EXAMINATIOX  OF  BAXKRUPT. 


In  the  District  Court  of  the  United  States  for  the 


District  of 


In  the  matter  of 


Hdiikriij)! 


-  In  Bankruptcy. 


At 


-,  on  the 


day  of 


Upon    the  application    of 


,  A.  D.  18—. 

.    trtistee    of    said    hankrujit    [or 

creditor  of  said   liaiikriipt  |.   it    is  ordered   tliat   said    lianlvruiit   attend   i>efor(' 

,  (Hie  (if  the  referees  in  tiankr\i])tev  of  this  couit,  at on 

tlie  day  of  ,  at  o'elnck   in  the  noon,  to  submit  to 


:;o^n 


AWl'K.MUX. 


o\!imiimtioii  imdor  tlu>  lU'ts  of  Conjjross  rolatiiig  to  haiikniptcv.  and  that  a 
copy  of  tliis  onlor  lio  ilclivi'ifd  to  liiin,  the  said  liauknipt,  forthwith. 

— ,   lu'l'crec  in  liankniptcij. 

I  FOKM  NO.  -2!).  I 

EXAMINAIIOX   ()!•'   H.WKin'l'T  OK  WITNESS.- 

Ill  tho  District  e'ouit  of  the  riiitcd  States  for  tlie District  of . 


In  tho  matter  of 


Bankrupt 


In  Bankruptcy. 


At 


-,  in  said  district,  oil  the 


day  of 


-,  A.  D.  18—,  before 


-,  one  of  tlie  referees  in  hankriiptey  of  said  court. 
,  of ,  in  tlie  county  of  — ,  and  State  of 


being  duly  sworn   and  examined  at  the   time  and   place  aboye  mentioned, 
iH)on  his  oath  says.     [Here  insert  substance  of  examination  of  party.] 

,  Referee  in  Bankruptcy. 

[FORM  NO.  30.] 

SUMMONS  TO  \YITNESS. 


To 


Whereas 


— ,  of 


-,  in  the  county  of 


and  State  of 


.    has   been    duly   adjudfred   bankrupt,    and    the   proceeding    in   bank- 
ruptcy is  pending  in  the  District  Court  of  the  United  States  for  the  

District  of  ;, 

These  are  to  require  you,  to  whom  this  summons  is  directed,  personally 

to  be  and  appear  before ,  one  of  the  referees  in  bankruptcy 

of  the  said  court,  at  ,  on  the  day  of  ,  at  —  o'clock   in 

the  noon,  then  and  there  to  be  examined  in  relation  to  said  bank- 
ruptcy. 

Witness  the  Honorable 

at  ,  this day  of 


Judge  of  said  court,  and  the  seal  thereof 

,  A.  D.  189—. 

,  Clerk. 


RETURN  OF  SUMMONS  TO  WITNESS. 

District  of 


In  the  District  Court  of  the  United  States  for  the 
> 


In  the  matter  of 


-  In  Bankruptcy. 


Bankrupt 


J 


On  this day  of ,  A.  D.  18 — ,  before  me  came , 

of  ,  in  the  county  of and  State  of  .  and  makes  oath, 

and  .savs  that  he  did,  on  ,  the  day  of ,  A.  I).  IS!)—,  per- 


FORMS    IN'    BANKRUPTCY. 
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sonally  serve 


-.  of 


-,  in  the  ccnuity  of 


and  State  of 


with  a  true  copy  of  the  snnimons  hereto  annexed,  by  delivering  the 
same  to  him;  and  he  further  makes  oatli,  and  says  tliat  he  is  not  interested 
in  the  proceeding  in  bankruptcy  named  in  said  summons. 


Subscribed  and  sworn  to  before  me  this 


day  of 


-,  A.  D.  18—. 


[FORM  NO.  31.] 
PROOF  OF  UNSECURED  DEBT. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Bankrupt     . 


In  Banlcruptey. 


At  ,  in  said  district  of  ,  on  the  day  of  ,  A.  D. 

189 — ,   came  ,   of  ,   in   the  county  of  ,   in   said 


-,  and  made  oath,  and  says  that 


-,  the  person 


district  of  — 

by  [or  against]  wiio  ma  petition  for  adjudicalion  of  hantcruptcy  has  been 
filed,  was  at  and  before  tlie  tiling  of  said  petition,  and  still  is,  justly  and 
truly  indebted  to  said  deponent  in  the  sum  of  dollars:  that  the  con- 
sideration of  said  debt  is  as  follows: — — 

that  no  part  of  said  debt  has  been  paid  [except 


-] ;       liiat 


tiiere  are  no  set-ofTs  or  counterclaims  to  tlic  same  [except- 


]  :   and 

that  deponent  has  not,  nor  has  any  person  by  his  order,  or  to  his  knowl- 
edge or  belief,  for  his  use,  had  or  received  any  manner  of  security  for  said 
debt   whatever. 


Subscribed  and  sworn  to  before  me  this 
18—. 


Creditor. 
dav   of   ,   A.    D. 


[FORM  NO.  32.] 
PROOF  OF  SECURED  DEBT. 

In  the  District  Court  of  the  United  States  for  the 


[Official  Character.'] 


District  of 


In  thr  mat  f<T  of 


Banhriijit 


In  Bankruptcy. 


At 


in   said   district  of 


-,   on   till' 


dav   of 


A.  D, 


nos2 


APPEN'mX. 


-,  in  said  dis- 
-,  ttio  pi'i.son  by 


ISO — ,  came ,  of  ,  in  tlio  county  of 

triot  of ,  and  niiuU'  oatli.  and  says  tliat 

[or   against]    whom    a    pi'titimi    ior    adjudiiat  inn    of    hankrn|)tt'y    lias    been 
lilod.  was  at  and  bid'oro  the  lilin';  of  said  jn-tition,  and  still   is,  justly  and 

truly    indebted   to  said  deponent,   in   the  sum  of  ' —  dollars;    that  the 

consideration  of  said  debt  is  as  follows ; 

-]; 
-] 


that   no  jiart  of  said  debt  has  been  paid   [except  

that  there  are  no  set  oil's  or  counterclaims  to  tlie  same  [except 

and  that   the  only   securities  held  by   this  deponent  for  said  debt  are  the, 


following: 


Subscribed  and  sworn  to  before  me  this 


day  of 


Creditor. 
A.  D.  — . 


[Official  Character.} 


[FORM  NO.  33.] 
PROOF  OF  DEBT  DUE  CORPORATION. 


In  the  District  Court  of  the  United  States  for  the 


District  of 


In  the  matter  of 


Bankrupt 


In  Bankruptcy. 


At ,  in  said  district  of 

189 — ,  came ,  of  - 


-,  on  the day  of 

in  the  county  of 


-,  A.  D. 


and  State  of 

of  the ,  a  corpora- 
tion   incorporated   by   and   under   the   laws   of   the   State    of   ,    and 


-,  and  made  oath  and  says  that  lie  is 


-,    in    the    county    of 


and    State 


carrying    on    business    at    — ■ 

of ,   and  that  he   is  duly  authorized   to  make  this   proof,   and   says 

,  the  person  by  [or  against]  whom  a  petition  for 


that  the  said 

adjudication  of  bankruptcy  has  been  filed,  was  at  and  before  the  filing  of 
the  said  petition,  and  still  is  justly  and  truly  indebted  to  said  corporation 

in   the  sum   of dollars;    that  the  consideration   of   said   debt   is   as 

follows:  


that  no  part  of  said  debt  has  been  paid   [except- 


] ;    that    there    are    no    set-offs    or 

counterclaims  to  the  same   [except ]  ; 

and  that  said  corporation  has  not.  nor  has  any  person  by  its  order,  or  to 
the  knowledge  or  belief  of  said  deponent,  for  its  use,  had  or  received  any 
manner  of  security  for  said  debt  whatever. 


Subscribed  and  sworn  to  before  me  this 


—  of  said   Corporation. 
day  of  ,  A.  D.  18 — . 


[Official  Charafter.l 
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[FORM  XO.  34.] 
PROOF  OF  DEBT  BY  PARTNERSHIP. 


In  the  District  Court  of  the  United  States  for  the 


District  of 


In  the  matter  of 


Bankrupt 


In  Bankruptcy. 


At 
189— 


in  said  district  of 
,  of  - 


came 

-:   that  tlie  said 


— ,  on  the  

-,  in  the  county  of 


day  of 


,  A.  D. 

and  State  of 


,  the  person  by   [or  against]   whom  a 

petition  for  adjudication  of  bankruptcy  has  been  tiled,  ^vas  at  and  before 
tlie  filing  of  said  petition,  and  still   is,  justly  and  truly   indebted  to  this 

deponent's  said  firm  in  the  sum  of  dollars;   that  the  consideration 

of  said  debt  is  as  follows:  


that  no  part  of  said  debt  has  been  paid  [except  

that  there  are  no  set-offs  or  counterclaims  to  the  same  [except 

and  this  deponent  has  not,  nor  has  his  said  firm,  nor  has  any  person  by 
their  order,  or  to  this  deponent's  knowledge  or  belief,  for  their  use,  had 
or  receiyed  any  manner  of  security  for  said  debt  whateyer. 


Subscribed  and  sworn  to  before  me  this 


day  of 


Creditor. 
-,  A.  D.  18—. 


[Official  Character.] 


[FORM  NO.  35.] 


PROOF  OF  DEBT  BY  AGENT  OR  ATTORNEY. 


In  the  District  Court  of  the  United  States  for  the 


District  of 


In  the  matter  of 


Banhrupt 


~    In  Bankruptcy. 


At  ,  in  said  district  of 

,  of  - 


-,  on  the 


day  of 


189 — ,  came 
of 

and  State  of 


— ,  in  the  county  of  

,  attorney  [or  authorized  agent]  of .  in  the  county  of 


— ,  A.  D. 

and  State 


and  made  (iatli  and  says  that 


-,  the  per- 


son  by    (or  against]    whf)m   a   petition    for  adjudication   of  bankruptcy   lias 
been  filed,  was  at  and  before  tlie   filing  of  said   i)ctitioii.  and  still   is,  justly 


;50S4  ArrKNUix. 

.iiul  truly  iiulcbtid  tn  the  said .  in  llic  sum  of dollars; 

that  tlu"  i-onsideration  of  said  ddit   is  as  follows: ■ 


timt  no  part  of  said  debt  has  been  paid   [except 


]  ; 

and  that  this  di'i'oiuMit  has  not.  nor  has  any  person  hy  iiis  order,  or  to  tliis 
deponent's  knowledge  or  belief,  for  his  use  liad  or  received  any  manner  of 
security  for  said  debt  wiiatever.  And  this  deponent  further  says,  that  this 
deposition  cannot  be  made  by  the  claimant  in  person  because  

■  ■  ■■■'■ ■  J 

and  that  he  is  duly  autliorized  by  his  principal  to  make  this  afTidavit,  and 
that  it  is  within  his  knowledge  that  the  aforesaid  debt  was  incurred  as 
and  for  the  consideration  above  stated,  and  that  such  debt,  to  the  best  of 
his  knowledge  and  belief,  still  remains  unpaid  and  unsatisfied. 

Subscribed  and  sworn  to  before  me  this day  of ,  A.  D.  18 — . 


[Official  Character.} 
[FORM  NO.  36.] 

PROOF  OF  SECURED  DEBT  BY  AGENT. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Bankrupt 


In  Bankruptcy. 


At  ,  in  said  district  of ,  on  the  day  of  ,  A.  D. 

189 — ^  came ,  of  ,  in  the  county  of  ,  and  State 

of ,  attorney,  [or  authorized  agentl  of ,  in  the  county  of , 

and  State  of  ,  and  made  oath,  and  says  that ,  the  per- 
son by  [or.  against]  whom  a  petition  for  adjudication  of  bankruptcy  has 
been  filed,  was,  at  and  before  the  filing  of  said  petition,  and  still  is,  justly 

and  truly  indebted  to  the  said in  the  sum  of  dollars; 

that  the  consideration  of  said  debt  is  as  follows: 


that  no  part  of  said  debt  has  been  paid  [except 


that  there  are  no  set-offs  or  counter  claims  to  the  same  [except 


-] 


and    that   the   only   securities   held    by   said   for   said    debt   are   the 

following 


FORMS   IN    BANKRUPTCY. 


3085 


and  this  deponent  further  says  that  this  deposition  can  not  be  made  by  the 
claimant  in  person  because  


and  that  he  is  duly  authorized  by  his  principal  to  make  this  deposition, 
and  that  it  is  within  his  knowledge  that  the  aforesaid  debt  was  incurred  as 
and  for  the  consideration  above  stated. 


Subscribed  and  sworn  to  before  me  this  day  of 


-,  A.  D.  18—. 


[Official  Character.] 
[FORM  NO.  37.] 
AFFIDAVIT  OF  LOST  BILL,  OR  NOTE. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Bankrupt 


In  Bankruptcy. 


dav  of 


-,  A.  D.  18—,  at 

,  and  State  of 


-,  came 


-,  and  makes  oath 


On  this 

of  ,   in  the  county  of 

and  says  that  the  bill  of  exchange  [or  note],  the  particulars  whereof  are 
underwritten,  has  been  lost  under  the  following  circumstances,  to  wit, 
and  that  he,  this  deponent,  has  not  been  able  to  find  the  same;   and  this 

deponent  further  says  that  he  has  not.  nur  has  the  said ,  or 

any  person  or  persons  to  their  use.  to  this  deponent's  knowledge  or  belief, 
negotiated  the  said  bill  [or  note],  nor  in  any  manner  i)arted  with  or  as- 
signed the  legal  or  beneficial  interest  therein,  or  any  part  thereof;  and  tliat 
he,    this   deponent,    is    the    jM'rson    now    legally    and    beneficially    interested 

in  the  same. 

Hill  or  note  referred   to. 


Date. 


Drawer   or   maker. 


Acceptor. 


Sum. 


Subscribed  and  sworn  to  before  me  this 


dav  of 


-,  A.  D.  18—. 


[Official  Character.] 


:H)SG 


AIT  KM  MX. 


[FDK.M    NO.  ;!S.] 
ORDKIJ   Ui;i)UClNO  CLAIM. 
In  the  District  Court  of  tlio  rnil.'d  Slalrs  for  the  — 


District  of 


111  tlu'  inatti-r  of 


Ha  Ilk  nipt 


111  Bankruptcy. 


At 


-,  in  said  district,  on  the day  of 


A.  D.  18—. 


Upon   the   evidence   submitted   to   this   court   upon   the   claim    of   

against  said  estate  [and,  if  the  fact  be  so,  upon  hearing  counsel  thereon], 
it  is  ordered,  that  the  amount  of  said  claim  be  reduced  from  the  sum  of 

,  as  set  forth  in  the  affidavit  in  proof  of  claim  filed  by  said  creditor 

in  said  ease,  to  the  sum  of ,  and  that  the  latter-named  sum  be  entered 

upon  the  books  of  the  trustee  as  the  true  sum  upon  which  a  dividend  shall 

be  computed  [if  with  interest,  vi'ith  interest  thereon  from  the day  of 

,  A.  D.  18—]. 


-,  Referee  in  Bankruptcy. 


[FORM  NO.  39.] 
ORDER  EXPUNGING  CLAIM. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Bankrupt 


At 


-,  in  said  district,  on  the 


>■  In  Bankruptcy. 


day  of 


A.  D.  18- 


Upon   the   evidence    submitted    to   the   court   upon   the   claim    of 


against  said  estate  [and,  if  the  fact  he  so,  upon  hearing  counsel  thereon], 
it  is  ordered,  that  said  claim  be  disallowed  and  expunged  from  the  list  of 
claims  upon  the  trustee's  record  in  said  case. 


Referee  in  Bankruptcy. 
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[FORM  NO.  40.] 

LIST  OF  CLAIMS  AND  DIVIDENDS  TO  BE  RECORDED  BY  REFEREE 
AND  BY  HIM  DELIVERED  TO  TRUSTEE. 


In  the  District  Court  of  the  United  States  for  the 


District  of 


In 

the  matter  of 

^ 

Bai 

ikrupt 

In  Bankruijtcy. 


At 


-,  in  said  district,  on  the 


day  of 


-,  A.  D.  18—. 


A    list    of    debts    proved    and    rhiiincil    under    the    hankruptcij    of   ■ —   , 

u-ith dividend  at  the  rate  of  per  cent  this  day  declared  thereon  by 

,  a  referee  in  bunknipicy. 


No. 


[To  be  placed  alphabetically,  and  the 
names  of  all  the  parties  to  the 
proof  to  be  carefully  set   forth.] 


Sum  proved. 


Dollars 


Cents. 


Dividend. 


Dollars.   Cents 


lieferee  in  Bankruptcy. 


yoss 


Ari'i;.Ni>ix. 


[KOli.M    NO.    11. 1 
KOllCI'.  OK  l)l\  ll)i:.\D. 
In  the  District  Court  of  tin-  riiiti',1  Stal.'s  for  tlio  - 


Disfrict  of 


In  the  niiittrr  of 


Bank  nipt 


At 


-,   on    the 


dav  of 


In  Bankruptcy. 


-,  A.   D.   18—. 


To 


Creditor  of 


1  herehy  inform  you  that  you  may,  on  application  at  my  office,  , 

on  the  day  of  ,  or  any   day   thereafter,   between   tlie  hours  of 

,  receive  a  warrant  for  the  


dividend  due  to  you  out  of  the 

above  eatate.     If  you  can  not  personally  attend,   the  warrant  will   be  de- 
livered to  your  order  on  your  filling  up  and  signing  the  subjointed  letter. 

,  Trustee. 


CREDITOR'S   LETTER   TO   TRUSTEE. 


To 


-,  bankrupt: 


Trustee  in  bankruptcy  of  the  estate  of 

Please  deliver  to the  warrant  for  dividend  payable  out  ol 


the  said  estate  to  me. 


-,  Creditor. 


[FORM  NO.  42.] 
PETITION  AND  ORDER  FOR  SALE  BY  AUCTION  OF  REAL  ESTATE 

In  the  District  Court  of  tiic  United  States  for  the District  of . 

1 


In  the  matter  of 


Bankrupt 


In  Bankruptcy. 


Respectfully  represents  ,  trustee  of  the  estate  of  said  bankrupt, 

that  it  would  be  for  tlie  benefit  of  said  estate  that  a  certain  portion  of  the 
real  estate  of  said  bankrupt,  to  wit:  {here  describe  it  and  its  estimated 
valiie]  should  be  sold  by  auction,  in  lots  or  parcels,  and  upon  terms  and 
conditions,   as  follows: ■ 

Wherefore  he  prays  that  he  may  be  autliorized  to  make  sale  by  action 
of  said   real  estate  as  aforesaid. 

Dated  this  day  of  ,  A.  D.  18—. 

,  Trustee. 
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The  foregoing  petition  having  been  duly  tiled,  and  having  come  on  for  u 
hearing  before  me,  of  which  hearing  ten  days'  notice  was  given  by  mail  to 
creditors    of   said    bankrupt,   now,   after   due   hearing,   no   adverse    interest 

being  represented  thereat  [or  after  hearing in  favor  of  said 

petition  and in  opposition  thereto],  it  is  ordered  that  the 

said  trustee  be  autliorized  to  sell  the  portion  of  the  bankrupt's  real  estate 
specified  in  the  foregoing  petition,  by  auction,  keeping  an  accurate  account 
of  each  lot  or  parcel  sold  and  the  price  received  therefor  and  to  whom  sold : 
which  said  account  he  shall  file  at  once  with  the  referee. 

Witness  my  hand  this  — ■ day  of  ,  A.  D.  189 — . 

> 
Referee  in  Bankruptcy. 

[FORM  NO.  43.] 

PETITION   AND   ORDER   FOR   REDEMPTION   OF   PROPERTY   FROM 

LIEN. 

In  the  District  Court  of  the  United  States  for  the District  of . 


-■^ 


In  the  matter  of 


'  In   Bankruptcy. 


Bankrupt 


Respectfully  represents ,  trustee  of  the  estate  of  said  bank- 
rupt, that  a  certain  portion  of  said  bankrupt's  estate,  to  wit:  [here  de- 
scribe the  estate  or  property  and  its  estimated  value]  is  subject  to  a  mort- 
gage [describe  the  mortgage],  or  to  a  conditional  contract  [describing  it], 
or  to  a  lien  [describe  the  origin  and  nature  of  the  lien],  [or,  if  the  prop- 
erty be  personal  property,  has  been  pledged  or  deposited  and  is  subject 
to  a  lien]  for  [describe  the  nature  of  the  lien],  and  that  it  would  be  for 
the  benefit  of  the  estate  that  said  property  should  be  redeemed  and  dis- 
charged from  the  lien  thereon.  Wherefore  he  prays  that  he  may  be  em- 
powered to  pay  out  of  the  assets  of  said  estate  in  his  hands  the  sum  of 

,  being  the  amount  of  said  lien,   in  order  to  redeem  said  property 

tlierefrom. 

Dated  this  day  of  ,  A.  I).  18—. 

,  Trustee. 

The  foregoing  petition  having  been  duly  filed  and  having  come  on  for  a 
hearing  before  me,  of  wliicli  hearing  ten  days'  notice  was  given  by  mail  to 
creditors    of   said    bankrupt,    now,    after   due   hearing,   no   adverse    interest 

Iteing  represented  thereat  [or  after  hearing in  favor  of  said 

petition  and in  opposition  thereto],  it  is  ordered  that  the 

Baid  trustee  be  authori/ed  to  jiay  out  of  the  assets  of  the  bankrupt's  estate 

Hpecilied  in  tlie  foregoing  petition  tiie  siim  of  ,  being  the  amount  of 

the  lien,  in  order  to  redeem  the  property  then-from. 

Witness  my  liaml  tliis  day  of ,  A.  I).   IS!)—. 


]'r<].    I'rar.   \'ol.    HI.      1!I4.  lir'trcc   in   Bankruptcy. 


:ui!)0 


Arri:.Ni>ix. 


[FORM  .\(X  44.] 

PKTITTON   AND  ORDKK    I'Oi;   SALK   SITIMKOP  TO   LIKN". 
In  tlu'  Distrii't  e'ouit  oft  lie  I'liitcd  Statos  for  the IJistiict  of  - 


In  tin-  niiittiT  of 


liauknipt 


lu  Bankruptcy, 


tnistoe  of  the  t'state  of  said  bank- 


Kosj)0(.'tfully  represents 

rupt.  that  a  eertain  portion  of  said  bankrupt's  estate,  to  wit:  [here  de- 
scribe the  estate  or  property  and  its  cstimaiid  value]  ie  subject  to  a  mort- 
gajje  [describe  mortgage],  or  to  a  conditional  contract  [describe  it],  or  to 
a  lien  [describe  the  origin  and  nature  of  the  lien'\,  or  [if  the  propertij  be 
personal  property]  has  been  pledged  or  deposited  and  is  subject  to  a  lien 
for  [describe  the  nature  of  the  lien],  and  that  it  would  be  for  the  benefit  of 
the  said  estate  that  said  property  should  be  sold,  subject  to  said  mortgage, 
lien,  or  otiier  incumbrance.  Wiierefore  lie  prays  tiiat  he  may  l)e  autiiorized 
to  make  sale  of  said  property,  siit  ject  to  tlie  incumliraiue  tliereon. 

Dated  this  day  of  ,  A.  D.  189—. 

,  Trustee. 

The  foregoing  petition  liaving  been  duly  liled  and  having  come  on  for  a 
hearing  before  rae,  of  which  hearing  ten  days'  notice  was  given  by  mail  to 
creditors    of   said    bankrupt,    now,   after   due   hearing,    no   adverse    interest 

being  represented  thereat  [or  after  hearing in  favor  of  said 

petition  and  in  opposition  thereto],  it  is  ordered  that  the 

said  trustee  be  authorized  to  sell  the  portion  of  the  bankrupt's  estate  speci- 
fied in  the  foregoing  petition,  by  auction  [or,  at  private  sale],  keeping  an 
accurate  account  of  the  property  sold  and  the  price  received  therefor  and 
to  whom  sold;  which  said  account  he  shall  file  at  once  with  the  referee. 

Witness  my  hand  this  day  of  A.  D.  189 — . 


[FORM  NO.  45.] 


Referee  in  Bankruptcy, 


PETITION  AND  ORDER  FOR  PRIVATE  SALE. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Bankrupt 


'  In    Bankruptcy. 


Resjiectfully    represents   , 

estate  of  the  aforesaid  bankrupt. 

That   for   the   following   reasons,    to   wit. 


duly   appointed   trustee   of   the 
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it  is  desirable  and  for  the  best  interes't  of  the  estate  to  sell  at  private  sale 
a  certain  portion  of  the  said  estate,  to  wit:  — ■ 

\Vlierefore  he  prays  that  he  may  be  authorized  to  sell  the  said  property 
at  private  sale. 

Dated  this  day  of  ,  A.  D.  189 — . 

,  Trustee. 

The  foregoing  petition  having  been  duly  tiled  and  having  come  on  for  a 
hearing  before  me,  of  which  hearing  ten  days'  notice  was  given  by  mail  to 
creditors  of  said  bankrupt,  now,  after  due  hearing,  no  adverse  interest  being 
represented  thereat  [or  after  hearing in  favor  of  said  peti- 
tion and in  opposition  thereto],  it  is  ordered  that  the  said 

trustee  be  authorized  to  sell  the  portion  of  the  bankrupt's  estate  specified 
in  the  foregoing  petition,  at  private  sale,  keeping  an  accurate  account  of 
each  article  sold  and  the  price  received  therefor  and  to  whom  sold;  which 
said  account  he  shall  file  at  once  with  the  referee. 

Witness  mv  hand  this  day  of  ,  A.  D.  189 — . 


Referee  in  Bankruptcy. 
[FORM  NO.  46.] 

PETITION  AND  ORDER  FOR  SALE  OF  PERISHABLE  PROPERTY. 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Bankrupt 


'  In    Bankruptcy. 


Respectfully  represents the  said  bankrupt,  [or  a  credi- 
tor, or  tlie  receiver,  or  the  trustee  of  the  said  bankrupt's  estate.] 

Tliat  a  part  of  the  said  estate,  to  wit, — 

now  in  .  is  perishable,  and  that  there  will  be  loss  if  the  same  is  not 

sold   immediately. 

\\herefure,  he  prays  the  court  to  order  that  the  same  be  sold  immediately 
as  aforesaid. 

Dated  this  day  of  ,   .\.   D.   189—. 

The  foregoing  petition  having  been  duly  filed  and  having  come  on  for 
a  lieariiig  lief  ore  me.  of  which  hearing  ten  days'  notice  was  given  by  jnail 
to  the  creditors  of  the  said  bankrupt.  \nr  without  notice  to  the  creditors], 
now.  after  due  liearing,  no  adverse  interest  being  re[)resented   thereat,   [or 

after  hearing in   favor  of  said   petition  and   

in  oi>i»oHition  thereto]  I  find  tliat  the  facts  are  as  above  stated,  and  that 
the  same  is  reipiired  in  tlie  interest  (if  tlic  estate,  and  it  is  tlierefore 
ordered  that  tlie  same  l)e  s<>M  furtliwitli  uml  t\\r  iiroiceds  <le|i<isite(l  in 
court. 

Witness  mv  hand   this  dav  of ,  A.   D.   189 — . 


h'rfcrrc  in   B(uil:niptry. 


[](n)-2 


APPENDIX. 


[Foini  \(i.  17.1 

TRUSTEE'S   REPORT  OF   EXEMPTED   PROPERTY. 
In  the  District  Court  of  the  United  States  for  the District  of 


J II  the  nuittor  of 


Ha  Ilk  nipt  ■ 


At 


-,  on  the 


dav  of 


In   Bankruptcy. 


-,  18—. 


The  following  is  a  schedule  of  property  designated  and  set  apart  to  be 
retained  l>y  the  bankrupt  aforesaid,  as  liis  own  property,  under  the  pro- 
visions of  the  acts  of  Congress  relating  to  bankruptcy. 


General   head. 


Military  uniform,  arms,  .-ind 
oquipments 

Property  exempted  by  State 
laws     


Value. 


Trustee. 


[FORM  NO.  48.] 

•  TRUSTEE'S  RETURN  OF  NO  ASSETS. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  till'  matter  of 


Bankrupt 


At 


-,  in  said  district,  on  the 


In  Bankruptcy. 


day  of  ,  A.  D.  18—. 

,  of  ,  in  the 


On  the  day  aforesaid,  before  nie  comes 

county  of  and  State  of  ,  and  makes  oath,  and  says  that  he, 

as  trustee  of  the  estate  and  effects  of  the  above-named  bankrupt     ,  neither 
received  nor  paid  any  moneys  on  account  of  the  estate. 

Subscribed  and  sworn  to  before  me  at ,  this day  of , 

A-  D.  18—. 


Referee  in  Bankruptcy. 
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Arri:M>ix. 


[FORM  NO.  50.] 
OATTT    10   FINAL   ACCOUNT  OF  TRUSTEE. 
Ill  till'  Oistrict  Court  of  the  UnitoU  IStati-s  for  the District  of 


In  tlio  inattorof 


Bankrupt 


In   Bankruptcy. 


On  this day  of ,  A.  D.  18 — ,  before  me  comes , 

of ,  in  tlu'  i-ountv  of and  State  of ,  and  makes  oath,  and 


savs  that  he  was.  on  the 


dav  of 


-,  A.  D.  18 — ,  appointed  trus- 


tee of  the  estate  and  effects  of  the  above-named  bankrupt,  and  tliat  as  such 
trustee  he  has  conducted  the  settlement  of  tlie  said  estate.  That  the  ac- 
count  hereto   annexed   containing  sheets   of   paper,   the    first   sheet 

wliereof  is  marked  with  tlie  letter  [reference  maii  here  also  he  made 

to  any  prior  account  filed  by  said  trustee]  is  true,  and  such  account  con- 
tains entries  of  every  sum  of  money  received  by  said  trustee  on  account 
of  the  estate  and  elTects  of  the  above-named  bankrupt  ,  and  that  the 
pavments  purjiortin},'  in  such  account  to  liave  been  made  by  said  trustee 
have  been  so  made  by  him.  And  he  asks  to  be  allowed  for  said  payments 
and  for  commissions  and  expenses  as  charged  in  said  accounts. 

■ ,  Trustee. 

Subscribed  and  sworn  to  before  me  at  ,  in  said  district  of 

,  this  day  of  ,  A.  D.  18—. 


[Official  Character.l 
[FORM  NO.  51.] 
ORDER  ALLOWING  ACCOUNT  AND  DISCHARGING  TRUSTEE, 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Bankrupt 


In  Bankruptcy. 


The  foregoing  account  having  been  presented  for  allowance,  and  having 
been  examined  and  found  correct,  it  is  ordered,  that  the  same  be  allowed, 
and   that  the  said  trustee  be  discharged   of  his  trust. 


Referee  in  Bankruptcy. 
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[F0R:M  XO.  52.] 
PETITION   FOR  REMOVAL  OF   TRUSTEE. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Bankrupt 


To  the  Honorable 


In  Bankruptcy. 


District  of 


Judge  of  the  District  Court  for  the  

The  petition  of ,  one  of  the  creditors  of  said  bankrupt,  re- 
spectfully represents  that  it  is  for  the  interest  of  the  estate  of  said  bank- 
rupt tlia't  .  heretofore  appointed  trustee  of  said  bankrupt's  estate, 

should  be  removed  from  his  trust,  for  the  causes  following  to  wit:  [here 
set  forth  the  particular  cause  or  causes  for  which  such  removal  is  re- 
quested.] 

Wherefore pray       that  notice  may  be  served  upon  said 

,  trustee  as  aforesaid,  to  show  cause,  at  such  time  as  may  be  fixed  by 


J     --  — 

the  court,  why  an  order  should  not  be  made  removing  him  from  said  trust 


[FORM  NO.  53.] 
NOTICE  OF  PETITION  FOR  REMOVAL  OF  TRUSTEE. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Bankrupt 


At 


-,  on   the 


day  of 


In  Bankruptcy. 


A.  D.  18—. 


To 


Trustee  of  the  estate  of 


-,  bankrupt: 


You  are  hereby  notified  to  appear  before  this  court,   at 
,lav  of  -^ .   A.  D.   18—,  at  o'clock  — .  m., 


,  on  the 

to  show  cause 

(if  any  ycm  have)  why  you  slu.uld  not  b.'  v.iiiov.-d  from  your  trust  as  trus- 
tee as  aforesaid,  according  to  tlic  i)rayer  nf  tlir  petition  of , 

one  of  the  creditors  of  said  l.aiikru|.t.  liir.l  in  this  court  on  the  day 

of  ,  A.  \).  18—,  in  which  it  is  alleged  [here  i)isrrt  the  nllcjntinn  of 


the  petit ion'\. 


-,  Clerk. 


;i0l)6  APPKM'ix. 

[Form  No.  54.] 
ORDER  FOR  RE^rOVAT.  (W  TRUSTEE. 
In  the  District  Court  of  the  United  States  for  tlie District  of 


In  tho  uKittcr  of 


lUuik  nijit 


-  In  Bankruptcy. 


W  luMoas 


of 


did,   on   the 


day   of 


A.  D.  18 — ,  presi'nt  his  petition  to  this  court,  praying  that  for  the  reasons 

therein  set  forth. ,  the  trustee  of  tlie  estate  of  said  

-,  bankrupt,  might  he  removed 


Xow,  therefore,  upon  reading  the  said  petition  of  the  said 


and  the  evidence  submitted  therewith,  and  upon  hearing  counsel  on  be- 
half of  said  petitioner  and  counsel  for  trustee,  and  upon  the  evidence  sub- 
mitted on  belialf  of  said  trustee. 

It  is  ordered  tliat  tlie  said be  removed  from  the  trust  as 

trustee  of  the  estate  of  said  bankrupt,  and  that  the  costs  of  the  said  peti- 
tioner incidental  to  said  petition  be  paid  by  said ,  trustee 

[or,_  out  of  the  estate  of  the  said ,  subject  to  prior  charges.] 

Witness  tlie  Honorable ,  judge  of  the  said  court,  and  the 

seal  thereof,  at  ,  in  said  district,  on  the  day  of  ,  A.  D. 

18—. 


\      Seal  of     1 
\   the  court    J 


Clerk. 


[Form  No.  55.] 


ORDER  FOR  CHOICE  OF  NEW  TRUSTEE. 


In  the  District  Court  of  the  United  States  for  the 


District  of 


In  the  matter  of 


Bankrupt 


At 


on  the 


day  of 


In  Bankruptcy. 


A.  D.  18—. 


Whereas   bv    reason   of   the   removal    [or   the   death    or   resignation]    of 


for:ms  I^^  bankruptcy. 


3097 


,  heretofore  appointed  trustee  of  the  estate  of  said  bankrupt, 

a  vacancy  exists  in  the  otiice  of  said  trustee, 

It  is  ordered,  that  a  meeting  of  the  creditors  of  said  bankrupt  be  hehi 

at  ,   in  ,  in  said  district,  on   the  day  of  ,   A.  D. 

18 — ,  for  the  choice  of  a  new  trustee  of  said  estate. 

And  it  is  further  ordered  tliat  notice  be  given  to  said  creditors  of  the 
^time,  place,  and  purpose  of  said  meeting,  by  letter  to  each,  to  be  deposited 
in  tiie  mail  at  least  ten  days  before  that  day. 

,  Referee  in  Bankruptcy. 

[Form  No.  56.] 

CERTIFICATE  BY  REFEREE  TO  JUDGE. 


In  the  District  Court  of  the  United  States  for  the 


District  of 


In  tlie  matter  of 


Bankrupt 


In  Bankruptcy. 


I, 


one  of   the   referees  of  said   court  in  bankruptcy,   do 


hereby  certify  that  in  the  course  of  the  proceedings  in  said  cause  before 
me  the  following  question  arose  pertinent  to  the  said  proceedings:  [Here 
state  the  question,  a  summary  of  the  evidence  relating  thereto,  and  the 
finding  and  order  of  the  referee  thereon.] 

And  the  said  question  is  certified  to  the  judge  for  his  opinion  thereon. 

Dated  at  ,  the  day  of  ,  A.  D.  18—. 


Referee  in  Bankruptcy. 


[Form  No.  57.] 
BANKRUPT'S  PETITION  FOR  DISCHARGE. 


In  the  matter  of 


Bankrupt 


In  Bankruptcy. 


']■()  tlie  IIonoral)le 


.Tud^i-  of  the  District  Court  of  tiic  United  States  for  tite 

Di.strict  of  

,  of  ,  ill  thi'  toiiiity  of  and  State  of 

—  (lav   of 


in   said    district,    respectfully    re|ireHcnts   that    on    tlie 


300S  APrKM'ix. 

l«>t  I'ji^l.  li»'  was  (lulv  adjiuli'i'tl  lianknipt  uiulrr  (he  acts  of  Cow^rvss 
ivlatinj:  to  liaiiknipti'v  :  tliat  lie  lias  duly  Mintiulrn'il  all  liis  piupcrty  ami 
rijjhts  »>!'  proptTtv.  and  lias  fully  roui|ili((l  with  all  tlir  rc(|uiniuciits  of 
said  acts  and  of  tlio  orders  of  tlio  I'omt   toiu'liiii^'  liis  bankruptcy. 

W'iuMvfuiv  lif  prays  tliat  lie  may  he  dciTtcd  by  the  court  to  have  a  full 
discharge  from  all  debts  provable  ajiaiust  his  (•>tatc  under  said  baMl<ru[it 
acts,  except  such  debts  as  are  excepted  by  law  from  such  discharge. 

Dated  this  day  of  ,  A.  D.  IS!)—. 

,  Bankrupt. 


oki)i:h  of  notice  thkueon. 

District  of  ,  SS: 

On  tliis  day  of  ,  A.  D.  189—-,  on  reading  the  foregoing  peti- 
tion, it  is — 

Ordered  bv  the  court,  that  a  heai-ing  be  had   upon  the  same  on  the 


day  of  ,  A.  D.  189 — ,  before  said  court,  at  ,  in  said  district, 

at  o'clock  in  the  noon:    and   that   notice   thereof   be   published 

in ,  a  newspaper  printed  in  said  district,  and  that  all  known 

creditors  and  other  persons  in  interest  may  appear  at  the  said  time  and 
place  and  show  cause,  if  any  they  have,  why  the  prayer  of  the  said  peti- 
tioner should  not  be  granted. 

And  it  is  further  ordered  by  the  court,  that  the  clerk  shall  send  by  mail 
to  all  \nown  creditors  copies  of  said  petition  and  this  order,  addressed  to 
them  at  their  places  of  residence  as  stated. 

Witness  the  Honorable ,  judge  of  the  said  court,  and  the 

seal  thereof,  at  ,  in  said  district,  on  the  day  of  ,  A.  D. 

189—. 


\      Seal   of     )  Clerk. 

\    the  court.    3 

hereby  depose,  on  oath,  that  the  foregoing  order  was  published  in 

the on  the  following days,  viz: 

On  the  day  of  and  on  the  day  of  ,  in  the  year 

189—. 

District  of  . 


189- 


Personally  appeared ,  and  made  oath  that  the  foregoing 

statement  by  him  subscribed  is  true. 
Before  me, 


[Official  Character.] 

I  hereby  certify  that  I   have  on  this day  of  ,   A.  D.   189 — , 

sent  by  mail  copies  of  the  above  order,  as  therein  directed. 

Clerk. 
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[Form  Xo.  58.] 

SPECIFICATION  OF  GROUNDS  OF  OPPOSITION  TO  BANKRUPT'S 

DISCHARGE. 

In  the  District  Court  of  the  United  States  for  the District  of . 


In  the  matter  of 


li(tit]cnipt 


In  Bankruptcy. 


of  ,  in  the  county  of  and  State  of 


a  party  interested  in  the  estate  of  said ,  bankrupt,  do  hereby 

oppose  the  granting  to  him  of  a  discharge  from  his  debts,  and  for  the 
grounds  of  such  opposition  do  hie  the  following  specification:  [Here 
specify  the  grounds  of  opposition.} 


Creditor. 


[Form  No.  59.] 
DISCHARGE  OF  BANKRUPT. 
District  Court  of  the  United  States, 


District  of 


Whereas,  of in  said  district,  has  been  duly  ad- 
judged a  bankrupt,  under  the  acts  of  Congress  relating  to  bankruptcy, 
and  appears  to  iiave  conformed  to  all  tlio  rcquiiements  of  law  in  that  behalf, 

it  is  therefore  ordered  by  this  court  that  said be  discliarged 

from  all  debts  and  claims  wliich  are  made  jjrovable  by  said  acts  against 

his  estate,  and  wliiih  existed  on  the day  of  ,  A.   D.  189 — ,  on 

which  day  the  petition  for  adjudication  was   tiled  him;    excepting 

such  debts  as  are  by  law  excepted  from  the  operation  of  a  discharge  in 
bankruptcy. 

Witness  the  Honorable ,  judge  of  said  district  court,  and 

the  seal  thereof  this  day  of  ,  A.  D.  189 — 


{   the^c'ou'/t.   }  ^^^^^- 


;J1  UO  Al'l'K-M'lX. 

[FouM  No.  00.] 

PKTiriON   FOR   MEETIXC    TO   COXSIDER   COMPOSTTTON. 


Distrut  Court  of  the  United  Stales  for  tlie 


District  of 


-   Ill  Bankruptcy. 


Hani:  nipt 


To  the  Honorable 


-,  Judge  of  the  District  Court  of  the  United 


States  for  the District  of 


Ihe  above-named  bankrupt     respectfully  represent     that  a  composition 

of  per  cent  upon   all   unseeured   debts,   not  entitled   to   a   priority 

in  satisfaction   of  debts   has   been   proi)osed   by  

to  creditors,  as  provided  by  the  acts  of  Congress  relating  to  bank- 
ruptcy, and  verily  believe  that  the  said  composition  will  be  accepted 

by  a  majority   in   number  and   in  value  of  creditors  whose  claims 

are  allowed. 

Wherefore,   he        pray     that  a   meeting  of  creditors  may   be   duly 

called  to  act  upon  said  proposal  for  a  composition,  according  to  the  pro- 
visions of  said  acts  and  the  rules  of  court. 


Bankrupt. 


[Form  No.  61.] 


APrLICATION    FOR    CONFIRMATION   OF   COMPOSITION. 
In  the  District  Court  of  the  United  States,  for  the District  of  — 


In  the  matter  of 


Bankrupt 


In  Bankruptcy, 


To  the  Honorable 


.lud'-^e  of  the  District  Court  of  the  United 


District  of 


States  for  the  

At  ,  in  said  district,  on  the  day  of 

comes ,  the  above-named  bankrupt,  and   respectfully   repre- 


-,  A.  D.  189—,  now 


FOKMS    IX    BAXKEUPTCY.  3101 

sents  to  the  court  that,  after  he  had  been  examined  in  open  court  [or  at  a 
meeting  of  his  creditors]  and  had  filed  in  court  a  schedule  of  his  property 
and  a  list  of  his  creditors,  as  required  by  law,  he  offered  terms  of  com- 
position to  his  creditors,  which  terms  have  been  accepted  in  writing  by  a 
majority  in  number  of  all  creditors  whose  claims  have  been  allowed,  which 
number  represents  a  majority  in  amount  of  such  claims;  that  the  con- 
sideration to  be  paid  by  the  bankrupt  to  his  creditors,  the  money  necessary 
to   pay   all   debts   which   have   priority,   and   the   costs   of   the   proceedings, 

amounting  in  ail  to  tlie  sum  of dollars,  has  been  deposited,  subject 

to   the    order   of    the   judge,    in   the   National    Bank,    of   ,    a 

designated  depository  of  money  in  bankruptcy  cases. 

Wherefore  the  said respectfully  asks  that  the  said  com- 
position may  be  confirmed  by  the  court. 

,  Bankrupt. 


[Form  No.  62.] 
ORDER  CONFIRMING  COMPOSITION. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


In  Bankruptcy. 


An  application  for  the  confirmation  of  the  composition  ofTered  by  the 
bankrupt  having  been  filed  in  court,  and  it  apjx-ariiig  that  the  comi)osition 
lias  been  accepted  by  a  majority  in  number  of  creditors  whose  chxims  have 
been  allowed  and  of  such  allowed  claims;  and  the  consideration  and  the 
money  refjuired  by  law  to  be  deposited,  having  been  deposited  as  ordered, 
in  such  place  as  was  designated  by  the  judge  of  said  court,  and  subject 
to  his  order;  and  it  also  appearing  that  it  is  for  flie  liest  interests  of  the 
creditors;  and  that  tlie  bankrupt  has  not  been  cjuilty  of  any  of  the  acts  or 
failed  to  perform  any  of  the  duties  wiiich  would  be  a  bar  to  his  discharge, 
and  that  the  oflcr  and  its  acceptance  are  in  good  faith  and  have  not  been 
made  or  procured  by  any  means,  promises,  or  acts  contrary  to  tlie  acts 
of  Congress  relating  to  bankruptcy:  It  is  therefore  hereby  ordered  tliat 
the  said  composition  be,  and  it  hereby  is,  cunlirmed. 

Witness  the  Honorable ,  judge  of  said  court,  and  fbe  seal 

tliereof,  this  day  of  ,  A.   1).  18!)—. 

,  Clerk. 

[      Seal   of      ) 
I    the  court.    J  ' 


•A  [0-2 


AIM'K.N  I'lX, 


[  l\>u\i   No.  lili.] 


OKOKR  OV  DISllMBLTION  UN  COMPOSITION. 


rMlKK    Sl'MllS    OV    AMKKUA: 

In  tlie  nistrict  Court  of  tlu-  I'liitt'd  Stales  for  tlie 


District  of 


111  till'  mailer  of 


Bankrupt 


-   Ill  Bankruptcy. 


The  composition  olfered  by  the  above-named  bankrupt  in  this  case  having 
boon  duly  contirnied  by  tho  judj,'i'  of  said  court,  it  is  hereby  ordered  ami 
decreed  that  tiie  distribution  of  tlio  deposit  siiall  be  made  by  the  elerk  of 
the  court  as  follows,  to  wit:  Ist,  to  pay  the  several  claims  wiiieli  have 
priority;  2d.  to  pay  the  costs  of  proceedings;  'M,  to  pay,  according  to  the 
terms  of  tlie  composition,  the  several  claims  of  <;eneral  creditors  which 
have  been  allowed,  und  appear  upon  a  list  of  allowed  claims,  on  the  tiles 
in  this  case,  which  list  is  made  a  part  of  this  order. 

Witness  the  Honorable ,  judge  of  said  court,  and  the  seal 

thereof,  this  day  of  ,  A.  D.  189—. 

,  Clerk. 

t      Seal   of      } 
1   the  court.   J 


October  Term,  1905. 


[199  U.  S.  618.] 


ORDER. 

It  is  ordered  by  the  Court  that  General   Order   in  Bankruptcy  No.   35 
be  amended   by   adding   the   following   sentence   to   subdivision   4: 
He  may  also,  pending  such  proceedings,  both  in  voluntary  and  involuntary 
cases,  order  the  commissions  of  referees  and  trustees  to  be  paid  immediately 
after  such  commissions  accrue  and  are  earned. 

(Promulgated  December  11,  1905.) 
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•590    044,  1295         004    193(i 

■59li     18,  601         S25   1071 

<>0]     , 601         838   22.  189.  2021.  2022, 

00.     1428.  2359  2030.  2031.  2030.  2048. 

018     1080  2050.  2089.  2094.  2108. 

70S    1288.    1724,2010.2017  2119.2155,2102.2104. 

709    1015  2171.2176.22.30,2230. 

771  2014  2237.  22.38.  2268.  2269.  227 1 

■798  ■>[)     I()!)!i    ■'^39  •  2230 

814  0  -^71)  -Mil    ^-^^ 2119,2236,2237 

815  280    ^''1  ^«-' 

816  1700    ;^'".'  1290 


898  1489 

931 215 

1246  1751.2373.2457     40 

1251  266,  539.  540.  541,         .n 


901  1305.  1,30(> 

1075  545,  540.  641 

Vol.  37. 


18 
237 


542,  543,  1304,  1 305,  1558    1 18  235 


Jl'DTCIAL  CODE. 

(30    St.    at    J..    1087.) 


Skc. 
1 
4 


^    269,      SIS  10    810.    llSlt 


6 


1; 


•A(;k. 

.Skc 

810 

14 

818 

15 

SIS 

10 

818 

17 

211 

18 

211 

19 

211 

20 

212 

21 

1  1 8S 

22 

rxiii:. 

816,    118!t 
816.     1189,   1190 


81().    I  ISO 


'     -M  18      810,    I19(» 

^     211  li)      810.    1190 

I"  211  20    810.    1191 

1192 

213.810,1188  22     1189.1190 


.•i:>02 


cri'A  lut.xs. 


Sec.  Vxr.v.. 

•2:?  1  i!i() 

•_'4  ,  .  .  .18.  2-2.  122,  1S4.  I'tit, 
.•U)7,  .S7!).  ;?S().  (i-»2.  ir)24. 

1!):?2.  201-.^ 

2o  20.  2414.  24  IS 

2(5  21.  2H:!.  2420 

27  21 

28  20.  ISS,  1757,  17(itt. 

1787.  18r)8.  1!)2() 

20  isi:..  1S28.  is:{.-). 

IS,")!).  1807.  IS'.t.S 

;U)  20.  i8;i2.  isc.'.i 

:n    20.  1702.  1S7'.' 

32  20 

.33  20.  818,  1701.  1871. 

1870.  18S0 

34  20.  17r)0 

35  1S77 

30 !)77.  1010 

37  1100 

38  578 

3!)  187S 

4(t  1723 

41  1724 

42  1723 

45  188 

46  188 

47  188 

48  184 

4$)  187 

52  182.  577 

53  577 

54  208.  577 

55  183.  210.  577 

50  211.  577.  053.  077 

57  185,  501 

02  100 

05  1007 

00  107.  215.  1012 

09  11 

7]  210 

77  222 

80  225 

81  220 

83  220.  200 

84  231 

85  231 

89  234 

90  235 

01  237 

95  230 

96  239 

97  241.  242 

102  247 

103  248 

104  248 

105  24!t 

100  250 

108  250 

111  258 


Skp.  Vav.i: 

112  250 

114  202 

115  203 

110  8,   9 

133  9 

120  2417,  2539 

I2ii  II 

12S  197!).  2374.  24  10,  2430 

120  030,  1013,  211  1.  243(i 

131  280,  2411,  2539 

134  2411,  2437,  253!t 

1 35  9 

1 38  2342 

130  2300 

N  I  2300 

142  2300 

144  2329 

145  2301.  2305 

140  2305 

147  2301i 

150  2310 

151  ■>-i^> 

152  2352 

153  230S 

155  2300 

15(i  2314 

158  2312 

150  2310 

.101  2330 

102  2312 

103  2330 

105  2330 

100  2331 

107  2332 

1 08  2332 

109  2310.  2331 

170  2331 

172  2349 

174  2345 

175  2345 

I7(i  • 2352 

177  2350 

179  2351 

184  2311) 

188  2330 

198  245S 

205  810.  1  190 

207  299.  549.  550,  1452 

208  299,  302 

209  ■.  30  1 

211  301) 

212  300 

215  300 

230  8 

234  1437 

237  8.  2436,  2538 

238  1980.  2301.  2309. 

2300.  243(!,  2450.  2539 

239  2378 

240  1471.  237.S 


CJTATiu.xs.  3503 

Sei-.                     Tage.   Sec.  1'age. 

1^41  2374   2G7  33S 

242  2353,2385,2438   2(i8  ]3-,4 

243  2355,  2457   27 1  •>{) 

244  2388,  2438.  2450,  2530   272  1 720 

240  2300,  245(5.  253S   275  l(i,S!) 

247  ..:...  2388.  2437.  2450.2530   270  '"  lti«)-> 

248  2301.2450.2530   277  '  l(i<)4 

:^40  2530   278  ;..  JOOO 

250  J382.  15  1!).  23S7.       27!t  ]G97 

2430.  2439.  2457.   282 ..  .  J ti()S 

1005 

285  I(i95 


^^1  1520,  2379,  2387   ^84  1095 


253  ]519 

250 ]0,   21    ,„.. 


iOl  1045 

202  8.  1409.  1527.  2413 


2S8  173(1 


203  708.  005   -^'  l'>5'> 

2C)4  812.  81(;.  002   -■•"  1755 

205  850   209  32.  22.  1000 

206  397.  900   4138  2010.  201 7 


U.-S.  EQUITY  EULES. 


Sec.                     Page.  Sec.  Page. 

1  798  20  455.  458.  485,  508. 

3  707.  819  502.  023,  630,  765,  786. 

4  798.  813.  819.  1304  830.  1118.  1174 

5  617.  707.  819  30  024.628,630.081. 

0  804  083,  686.  695,  607.  703. 

7  570.  574.  ><05  710,  720.  TOGO 

8  209.  798.  814.  1202.  31  615.  624.  ()05.  098 

1272.  1345.  1353.  1304.  32  015.720.1175 

1305.  1378.  1385.  1387  33  712.  78(i.  787 

0  1385.  1386  34  087.  703.  705.  773 

10  1273.  1303.  1345,  1366  35  736,  751,  752.  772 

li  1343  30  : 1082 

12  570.  571.  573.  703  37  404.  415.  821,  823.  838 

13  574  38  423 

N  573  39  431 .  450.  (i33.  083 

15  574.  570.  1379  40  501 ,  1284 

Hi  575.  014.  017.  02:!.  41  ; 435 

081.703,1000  42  414,  440 

17  017.  018.  ()20  43  45() 

18  511  44  1 50.  455,  4.-)(i,  083 

19  710  45  730,  750.  753 

20  485.  78S  4i. 1000,  1  l;'.0.  2545 

21  477.  780.  808.  1114  47 1  120.  1  131 

22 336.  725,  1184  4S  1131 

23  330.  1184  40  1 132 

24  5(il.  083,  713.  753.  50  1132.  1327 

772.  1183  51  1132 

25  407.  460.  470,  475,  52  1100,  1104.  1133, 

484,  485,  558,  502,  905,  ll;!0,  1143,  1144,  1200.  1211 

1018,  1048.  1290  .53  1133,  1199 

20  4911.  492,  497.  500,  54  1333.  1143 

534.  I  183  55  1133 

27  515,  521,  502,  849  .",0  574,  758.  1 1 33 

2b  710  57  779.  IIOS.  1187 


3504  ciTAi'ioxs!. 

Sec.  I'Acic  Si:c.  Pagk. 

."kS    o:>2.  tli'-l.  :.■)■».   112(1.  1127  Tti    12;!0,   12R4.  132"),  2:)()0 

.">:"•     1214  77    12211.  2r•,^)^ .  2."')();i 

lid    1214.    1218.  201:5  7S    KISI.    122M 

•i'    -•"•■<  7!>  (;(is.  loin 

»i2    082.   1217.  2()i;{  s(i .     122S 


»>;:    121!).    I22II.  20  1  I 

(i'i    I2;ii 

(i7 li:!0.    11. S4.    114!) 

tis   I2i;{.  i:{:)4 

(>!>    l;!0.').    l;!!l,S 

70    3.")(j,   ;?!)S.   400.    I  1  10 


s-  i25;s 

So  12:52 

S4  12;!.") 

so  _.  .  .  .  1270 

S7  .SoC.  :^;j!) 

;!!)2      '■'-  I:i»i7.  i:ii") 

7:5   .  .    7!)S.  SI.").  817.  !)0.").   121:5.  1272       ":'•  2401 

75    241)0       !)4  1 8!);i 


I   . 


SUPREME  (^OT^KT  KULES. 


Skc. 

:i  . . 

.  .  .  6. 

Pack 
1421 

4 

1597 

5  .  . 

.  G.  7 

.  570. 

579 

li  .  . 

.  .  7!)(5, 

2.518. 

251!). 

2520, 

253  1 

8  .. 

..24().3. 

24!)4, 

2495. 

24!)8, 
2502, 

2503 

9  .. 

.  24(54. 

2.503, 

2504. 

2505, 
2507. 

241  1 

10  .. 

.  1303, 

1325, 

1354, 

2.504. 
2511, 

252:; 

1] 

.  2502 

12  . 

25  3  (i 

la  .  . 

1053. 

1149, 
2500, 

2529 

14  .  . 

2505 

1.5  .  . 

700 

k;  . . 

2511. 

2515, 

2530 

17  .  . 

2531 

18  .. 

2512. 

253 1 

1!J  .. 

2512. 

2527 

20  .  . 

2524. 

2.5:50. 

2531 

21  .  . 

.  24tiS. 

2470. 

2512. 

2529, 

2531 

■}■> 

.  2473. 

2531 

2'^    .  . 

2500 

24  .  . 

1280. 
2526. 

1 302 

2ti  .. 

2527 

27  .  . 

2527 

28  .  . 

2513 

2&  .  . 

2485. 
2533. 

24S0 

:50  . . 

2.534 

:{1  .  . 

2524. 

2530 

:52  . . 

2527 

:i3    . . 

25(i:5 

.34  .. 

1.521. 

1522, 

1050 

35  .. 

.  24()(). 

2407. 

24!)4. 

2505. 

2.528, 

250!). 

2505. 

25  2  S 

SlOC.  T'AOK. 

:U)  1050.  2400 

157    237!),  23S3.  2400 

•5<)  2570 

4:5  • ^-^'> 

41  •■^••5!" 

45  ^:^-^T 

48  11-1 

02  :i3:55 

03  :i3:!5 

(;4  :i335 

OS  2337 

0!)  2337 

70  2337 

71  2337 

72  23:!S 

-.)  2338 

7.5  ." .' .' ." . .  .  .  .  .  .  .  .  ......  2338..  250 1 

70  2:540.  2501 

77  2:540.  2.501 

78  233S 

79  233!t 

80  2338.  2339 

81  233!» 

S2    2339 

SO  234:! 

S7  2343 

88  2343 

!)0  2342 

92  2344 

!):!  2344 

!)0  2344 

103  2:541 

104  '. 2341 

105  2:J45 

1  12  2342 


Aiailli.VLTY  nri.KS. 

Skc.                                                        ]'a<;i:.        Six'.  Vxcr. 

1     1902  2     1!)54.    1900 


CITATIONS.  3505 

>^Ec.  Page.  8ec.  Page. 

■i    1948  :jl  3!)6r).  19(58 

■4  1970,  1984  ;52  1968^  1909 

5  1950,  1959,  1984  ;54  1965,  1977 

6  1957  35 1905 

7    1953,    1954,  1955  3(i    19(iri 

9    1950.  1953  37    1955.  1950.   1909.   1973 

10    I!t55,    1957,  1970  38    '    1909 

11    1955,   1950,  1957  39 1909 

12     1955  40     I9tl!l 

13    1950  4:    1903,1970 

14 1901  42    1976 

15  1949,  1952  4:!  1977 

10  1957,  1959  44  1960,  1972 

17  ] 950  40  ]952,  1 909 

IS  1959  47  1955 

19  1959  4S  1901.  1802,  1977 

20  1959  49  1985 

21  1959  51  1904,  2000 

22  2013.  2014  52  1972,  2000,  2503 

23  1908.2014  53  1907 

24  1900  54  1988.  1994,1995 

25  1957  1999,2001 

20  1953,1957  55  1988,  1995,2002 

2;  1901,1902  50  1989.  1995.2003 

28  1950,  1905.1908  57  1989,  1991.3004 

29 .  1950,  1975  58  1989,  2001 

30  1288,  1905  59  1952,  1901.  2013 


ADMIRALTY  RULES  SECO^^D  CIRCUIT  COrRT  OF 

APPEALS. 

Sec.  Page.       Skc.  Pagb. 

2    1983  5    2501 

4    250 1         8    2530 


CIRCUIT  C£)URT  OF  APPEALS  RULES. 

Sec.  Pagi;.   Sko.  Pagk 

10  2457   22  251 ),  2512,  2515 

11  ...  2406,2407,2474,2502,       23 1289  1325  2523 

2505,  2509,  2528   24   2407.  2408,"  2470: 


13  1938,  2485,  2486 


2512,  2528,  2531 


14  ...  2463,  2467,  2494,  2495,       .,  ,. 

2498,  2502,  2503,  2504   ;'^  -•;•'' 


16  2503,  2504,  2511 


17  2512  29  2533,  2534 

18 2500,  2505  •^<'  2560 

19  2507  •'^1 1280 

20  2513  34 2503 

21  253 1  75  2473 


COURT  OF  (  J.ALMS  RULES. 

Sec.                      Pagi;.  Sf.c.  Pagk. 

4  2354    8  2329 

6  2329    9  2329 

Fed.  Vr.ir.   Vol.  III.— 22(1. 


;;:.0G  ciTAiu.Ns. 

SK,\  Vw.E.  Si:c.                                                        l'A<;i:. 

in  I.-)!):  10  •-i:5^"> 

11         -s.i-i'.*  n  2;!2:. 

]:;  -io-iit  4(i  -:!-"5;> 

j4   .['. -i.-j-io  17  -^.-.va:; 

1(!  -i.-no,  -i."  1 7  IS  -i.S.Ti,  -ixv.] 

17  -2:517  4!i  •i:5:i-2 

i.s  2:i  17  .")()  2:v.vi 

m         71)0.  2;5is  o  1  •2:{H4 

■>  I    -j.-ns  ,11  2;iS4 

^2    " " -i:;  1  s  ';>;>  2:W4 

i]^  2:!2o  o4  2:v.U 

■>i   2;ii7  :,:,  -r.vM 

■Hi   -r.u'.^  :,:  2:«o 

27     -i^il''-   •-•■^-"  -,n  -JS.-j.-, 

2s 2:518. 2;5i!>  ,;;,  ;::::::::;:: 2^^ 


•>!(  2:51S 

•jo  2:iio 

;u  -r.u: 

:i2  2:ji.s.  2:j27 

•  1  2:517 

^,r.  •>;ui      los   2:m(; 

10!)     2:54() 


Skc. 


SKC. 


(ifi  2:5:50 

(i:   2:5:50 

IOC,     2:540 

107    2:540 


•); 


V1-) 


;5S    2325,  2:520        110    2:54 


'1  ■^.rs) 


2:J2.')  .    Hi    2353 


APPEALS  YilOM  COUKT  OF  CLAIAIS  PtULKS. 


Paoe.   Skc.  Page. 


1      2353    3  2:i.);?,  2471 

2353    5  2354 


GENERAL   ORDEKS  IX  BAXKRT^PTCY. 

Pack.  Skc.                                                     Paoh. 

ijl"  208S       XXT 2150.  21!)2,  2104 

V '.'.'..'. 2070       XXir 2141 

\-|     O0S3.  2084,  2043.  2044       XXTl  F 2120 

\-|l 2070       X\l\' 2157 

VI  [T 2053,  20S0       X.W 2144 

IX     '  2078       \X\M 2127 

X 2203       XXVTI 2030.21:52 

Xr        '.'.'.' 2082.212!)       XXYTTT    2154 

\  1 1  'Vol    •>  127    2  i  2S.  2224.  2244       XXX     2225 

XFl'r  '  .    •    2128.  2147       XXX 1 223!) 

X\'i'  ...    2145       XXXIJ 2045 

X\    '      ■    '  2144.2145       XXXTV 2201 

Xv'i  2145        XXXV 2203.  2205.  2207,   220!> 

XVl'r 2128    2152.  2220  XXXVl.   ...   2280.  2285,  22!)0,  2297 

Wlli.  ". 492,  2107,  2153       XXXVII 747 


INDEX. 

Prepared  by  Em  it  a    Fhkaii   and   William  Norkus. 


Vol.  II  l)e,a:ins  at  §  ;;21).  pxxge  lo.".!:  Vol.  Ill   lieuins  at    §  UTn.  iiasre  2299. 

ABATEilEXT— 

defect  in  jurisdiction  may  be  set  up  at  any  time,  g  ;5ti3.  p.   1170. 

cured  by  filing  bill  of  revivor,  tj  21  (i.  p.  73o'. 

what  cau-scs  abatement  of  suits  in  ('{|iiitv.  S  2]().  p.  Toti. 

effect  of.  g  2] 7,  p.  742. 

common-law  procedure  respecting,  §  210.  p.  740:   «  453.  p.  1424:  §  459, 

p.  14G7. 
of  appeal  or  writ  of  error  in  Supreme  Court  of  the  I'nited  States,  for 

fail.tire    to    make    representatives    of    deceased    persons    parties, 

§  007.  p.  24.34. 
see  also  Pleas. 

ABATEMENT  AXD  REVIVOR— 

of  suits  in  equity,  §§  216-224,  pp.  730-756. 

of  actions  at  law,  §  210,  p.  738,  ^  453,  p.  1424. 
ABSENT  I'Ain  Y   (see  Patkxt  Ca.ses:  National  Baxks)  — 

when  interest  of,  in  controversy  is  very  small.  §  124,  p.  453. 
ABSOLT'lE  DEr-REE— 
ACCIDENT— 

as  a  subject  of  relief  in  equit\ ,  §  70.  p.  334. 
ACCOINT. 

when  opened  by  ecpiity.  §  7!>.  p.  334. 

bill  for.  what  to  contain.  §  153.  p.  554. 

discovery  in  bill  demanding  an.  §  348,  p.  111!). 

cross  bills  need  not  be  filed  in  certain  actions  for  an.  §  IflS.  p.  604. 

of  receiver.  §  70.  p.  334:   S;  30S.  u.  !)S4:    §  312.  p.   1(100:   J^  321.  p.  1030; 
§  384,  p.  1211.  I 

of  receiver,  master  ])assing.  §  317,  p.  1021. 

reference  to  master  to  take,  §  384,  p.  1211. 

in  which  form  to  be  brought  before  master.  §  380,  p.  1219. 

errors  in  master's  stat<'m'ent  of.  §  303.  p.   1352. 

decrees   for,   shall    specify   the  time   from   whicli    tiie  account   is   to   be 
taken,  §  404.  p.    I2(i0. 

ACCOINTING— 

of  bailiffs,  §  79,  p.  320. 

merchants,  §  79,  p.  320. 

trustees,  §  79.  p.  317. 

guardians,  §  79,  p.  317. 

receivers,   §   79.  p.   334:    S  30S.  j).   084:    §  317.  p.   1021:    S  321     t>    1030 

§  384.  p.  1211.  •   I- 

bill  for.  S  70.  p.  334. 
when   stockholders  ai-e   necessarv   parties  to  suit   tor  an,  ayainst  oorno- 

ration.  §   113.  p.  423.  "  >-  t 

suit  for.  by  partner,  wiu)  necessary  parties  to.  §  110.  p.  437. 
between  partners,  necessary  parties  to.  S  120.  p.  44(!. 
decree   for.   should    <<.n(ain'   a    subMiissio'ii    bv    flir   ,)btiiitiff  to   account 

S  400.  p.   121)4. 
elfect  of  decisions  by  accounting  (»Hiccrs.  g  05,  p.  305. 

:!.">(  IT 


oT.OS  INDKX. 

Vol.  11  boiiiiis  at  S  ;V2'.>.  p;i.iri>  lor,:',;  \-,.l     ill   l.,-ins  at    S  ''>T0,  puKe  2299. 

A(  KNOWLKDOMKNT  — 

want  of,  wlu'tlH'i-   iii\  aliilatiiii;  bond  given  on   removal  of  cause,  §  540. 
p.   1S4S. 

\i   I  ION  AT  LAW— 

when  not  enjoined.  S  ~i^.  I'-  3.'15. 
.Vt   I' IONS— 

survival  of  §  210.  ]>.  740. 
.VOTS— 

of  .'^tate  and   'renitoiiul   legislatures,   introdueinji-  in   evidence,   §   333, 
p.   1077. 
see  St.\ti  Ti:.s. 

ADDRESS— 

in  bills,  rules  relative  to,  and   lorni  of.  §  134,  p.  400;  §  135,  p.  470. 
AOKQrATK  l'!K:\iKl)V  AT  LAW   (sec  Kkmicdy  at  Law). 
AD.ILST.MKNT— 

of  liability,  as  a  .subject  of  jurisdiction  in  equity,  §  79,  p.  317. 
AimiMS'lRATTON— 

aneillary   jurisdiction,  §  .31,  ]>.  142. 

necessarv  parties  to  bills  in  equity,  wlien  right  of,  is  in  dispute,  §  126, 
p.  4-^:i 

institution    of    administration    proceedings    in    State    courts    does    not 
divest  Vederal  court  of  jurisdiction  over  i>roperty  of  deceased  judg- 
ment del)tor  in  its  custody.  S  54,  p.  104. 
ADMIN  rSTKATOR— 

suits  against,  §  52,  p.  151. 

suit.s  against,  by  next  of  kin.  §  Id  p.  320. 

capacity  of  foreign,  to  .sue,  §'  02,  p.  300;  §  110,  p.  434. 

foreign,  when  cannot  l)e  sued,  5?  04,  p.  'Mili. 

when  to  be  made  a  party  to  suits  all'ecting  estate,  §  110,  p.  402. 

when  neces.sarv  parties  to  suits.  §  1  13,  p.  415. 

parties  to  suits  against,  SJ  141,  p.  503. 

citizenship  of.  wlien  a  party  to  a  suit,  §  44,  pp.  120.  121;   §  46,  p.  128. 

appointment  of.  when  there  is  a  suit  against  trustee  of  a  fund  of  an 
intestate,  §   113,  p.  410. 

evidence  in  actions  by  or  against,  §  330,  p|).   1080,  1087. 

abatement  and  revival  of  suits,  §  210,  p.  739. 
see  ExECUTOKs  .vxu  AnArixisTRATOi'.s. 

ADMINISTRATOR'S  S L'RETIES— 

suit  against,  §  79,  p.  317. 
ADMIRALTY— 

jurisdiction  in.  ?;  (il.  p.  195;   §  05,  p.  211. 

iibel,  §  561,  p.  1944. 

security  for  costs.  §  562,  p.  1947;  §  570.  p.  1957. 

parties,  S  503.  p.   1948;    §  574,  p.   1904;    §   588,  p.   1977. 

process.  §  504.  p.  1051  :   §  505.  ]>.  19.")2:    ij  500.  p.   1053;    §  567,  p.  1954; 
§  568,  p.  1955. 

release  of  property  from  custodv  of  marshal,  §  569,  p.  1956;  §  572,  p. 
1 059. 

exemption  from  seizure,  §  500.  p.    1953. 

stipulations.  §  571.  p.  1957. 

ap])iaisement,  §  573,  p.  1900. 

answer,  §  575.  p.   10(il. 

tender,  §  577 :  ]>.   1005. 

exceptions  to  pleadings,  §  578.  p.  1965. 

cross-libel.  §  580,  p.  1907. 

statute  of  limitations.  §  576.  p.  1964. 

interrogatories,  §  581.  p.  1968. 
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\  D.MIR  ALTY     (contimied)  — 
trial,  §  582,  p.  1969. 
evidence,  §  329,  p.  105G,;  §  583,  p.  1971. 
decrees,  §§  584,  585,  pp.  1972-1975. 
sales,  §§  58G,  587,  pp.  1975-19.7. 
.■osts,  §  562,  p.  1947. 
intervention,  g  588,  p.  1!I77. 

distribution  of  proceeds  of  sale,  §§  589,  590,  pp.  1972-1979. 
appeals,  §  592,  pp.  1979-1980. 
writ  of  prohibition,  §  45(5,  p.    1442. 
writ  of  mandamus,  S  ■l-">7.  p-    1450. 

proceedings  for  limitation  of  liability,  §§  594-603,  pp.  1991-2005. 
proceedings  for  the   condenmation   and  sale   of   property   under  suits 

to  enforce  penalties  and  forfeitures,  §  606,  p.  2012. 
practice  in  prixt^  causes,  §  605,  p.  2010. 
what  iibel  must  contain,  §  561,  p.  1944. 
proceeding  in  rem,  §  561,  p.  liU5. 
procedings  in  j>erscnam,  ^  561.  p.  1945. 
prayer  for  relief,  §  561,  p.  1947. 
should  be  verified,  §  561.  p.  1947. 
suits  on  beiialf  of  the  United  States,  §  561,  p.  1947. 
in  forma  pauperis,  §  562,  p.  1948. 
co-lil)elant.  §  563,  p.  1948. 

libel  against  more  than  one  vessel,  §  563, ^p.   1949. 
vessels  exempt  from  seizure,  §  566,  p.  1953. 
decrees  by  default,  §  568,  p.  1955. 
stipulations  for  value,  §  571,  p.  1957. 

bond  to  nuirslial.  §  572.  p.  1959.  _ 

security  required  to  obtain  mtpcrsprUaa  where  property   is  in  custody 

of  m'arshal  under,  §  569,  p.  1951. 
contributory  negligence,  §  575,  p.  1963. 
limitations,  §   576,  p.   1964. 
laches,  §  576,  p.  1964. 
damages,  §  575,  p.  1963. 
amendments,  §  578,  p.  1966. 

verdict  reviewable  by  appeal.  §  582,  pp.  1970,  1971. 
time  of  taking  appeals,  §  592,  p.  1979. 
bond  on  appeal,  §  592,  p.  1983. 
assignment  of  error,  §  592,   )>.  1983. 
bill  of  exceptions,  §  5i)2,  p.  1984. 
a/ppeals  to  Supreme  Court,  §  592,  p.  1979. 
summary  proceedings  to  collect  sailor's  wages,  §  604,  p.  2005. 
iibel  of  "review.  §  .")91.  p.   1979. 
forms  in,  pp.  2826-2859. 
rules    in,   p.   2883. 
rules  in  Second  and  Ninth  Circuit   (C.  C.  A.)    p.  2559. 

ADMISSIONS— 

effect  on  value  of  niatter  in  dispute,  §  22,  p.  5a. 

not  necessar\-  to  charge   specifically   in  bill   in  order  to  give   in  evi- 
dence, i$  137,  p.  484. 
by  demurrer,  §  366,  p.  1175. 

and  denials  in  answer  independent  of  discovery,  §  174,  pp.  624-630. 
see  also  Evidencm:. 

AD\AN(  ING  APPKALS— 

(m  calendar  of  Supreme  Court,  §  707,  ]).  2525-2527. 

ADVICE— 

receiv(!r  a;pplying  to  court  foi .  =5  30S,  p.  983. 
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\1>\  K"K    u-ontiiniiHn  — 

to  ret'oivors,  §  310.  p.  iMU. 

see    also    iNSTHimo.NS. 

Al'l'IDAX  I  IS— 

to  bills.  wluMi  niiiiirod.  J?  150,  pp.  150.  157. 

failuro  to  supoit  hill   l>.v.   in   <-<'rtaiii   casc^;   .Iciimniiblo,   §  .H07,  p.    US.!. 

to  sui>iH>rt  applii'iitit'ii   tor  lt'a\r  to  amciul.  ^  215.  ]).  732. 

neoossarv    to   support    an    r.v   parte    aiiplii'atioii    for    an    injinicfion    to 

restrain   tlio   infringt-niont   of   a    patent.   ??   •277.    ]>.   SSI. 
upon  an  application  for  an  injunrtion.  ??  29:{.  p.  !H)S. 
to  bill  of  costs.  §  423,  ]>.  1337. 
to    show    value    of    matter    in    dispute    wlu-re    it    does    luit    appear    ol 

record.  S  filHi.  p.  2444. 
of   deposit    in    mail   of    notice   and    i)rief.    on    motion    to   (li^miss   app-al 
■  or  writ  of  error.  S  705.  p.  2510. 
see   also   KviDKNt'E. 

affir:man€E— 

motions   for.  §  7ii5.  p.  2510. 

by  Supreme  Court  of  judjinient  or  decree,  §  711,  p.  2538;  §  712,  p.  2500. 
by  divided  court,  §  711.  p.  2540. 
AFFIRMATION— 

in  lieu  of  oath.  §  335.  p.  10S2. 

AFFIRMATIVE  PRO:\IlSE— 

injunction  to  restrain  violation  of  negative  promise,  tliougli  court  has 
in   the    particular   case   no   power    to   compel   k<'eping    of   aflirmative 
promise.  S  281.  p.  880. 

AGENTS— 

making  parties  to  suits  against  principals.  S   111,  p.  404. 

bill  by  ])rincipal  against,  §  79,  p.  317. 

eitizeiisliip  of  as  afleeting  jurisdiction.  S  42.  ji.  100. 

service  upon,  of   corporation.   S   104,   ]).   570. 

in  pcssession  of  proi)erty  not  indispensable  parties,  §  ]10.  p.  435. 

AGREEMENT— 

alternative  relief  in  action  afleeting,   §   138,  p.  485. 

between  counsel,  must  I)e  reduced  to  writing,  or  made   in  open   court, 

§  330,  p.  1050. 
bill  to  reform  and  enforce,  not  multifarious,  §  142,  p.  507. 

alaba:ma— 

divided   into  three  districts,  §  00,  p.  213. 

counties  and  times   and   places  of   holding  court   therein    enumer- 
ated. §  00,  p.  213.  , 
special  rule  as  to   jurisdiction   in,  S  01.   p.   103. 
di-strict  of,  includeil  within  Fifth  Circiut,  §  4,  p,  9. 

A  T.  ASK  A— 

within  Ninth  Circuit,  S  (>C>.  ]>•  213. 

writ  of  prohibition   to  Distri-t  Court   of,  §   450,  p.   1442. 

District  Court  of,  jurisdiction,     §81.  p.  330. 

divided  into  three  divisions.  §  00,  ]>.  215. 

places  of  holding  terms.  S;  0(>.  ]i.  215. 

ALIENACiE— 

when  not  terminated,  §  46,  p.  126. 

ALIEN ATIGN  OF  I'ROPERTY— 

injunctions  to  restrain,  §  272.  p.  803. 

ALIEN  ENEMY— 

demurrer  for  being.  §  367,  p.  1180. 
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ALIENS— 

controversy  hotween.   §   4."),   p.    122. 

when  incapable  of  being  ])laintitrs,  S§  85,  87,  p.  354. 

if  party  to  bill,  necessary  to  av(>r  citizensliip  of  foreign  State,  §§   1:54, 

135,  "pp.  40y-475. 
cause    of    demurrer,    §    3(i7.    p.    USD. 

defendant,  when  canncft  remove  case  tv  District  (Oiirt.  §  537.  p.  17o!l. 
juri-sdiction  of  suit  by  or  against,  §  5.  p.  12;  §  4G,  p.  131 ;  §  61,  p.  191. 
riglit  to  remoA-e  case.  §  53/.  p.  1759. 
in   what  district  sued,  S?  61,   ]).   192. 

ALIMONY— 

value  of  matter  in  dispute  in  a  suit  for.  §  (i,  p.  22. 
bill  to  collect.  §  79.  p.  330. 

ALLEGATIONS— 

not  stated  positively,  dcnuirraiile.  §  13G,  p.  475;   §  108,  p.  482. 
s|)ecial,  by   stockholders.   ;;    145,    p.   524. 

ALLOWANCE— 

to  counsel   in  receiver.sliips,  §  321,  p.   1032. 

see  also  Costs;  Whits  of  Erkor  and  Appeals. 

ALTERATIONS— 

in  answer.  Si§   191,  192.  pp.  tis:!.  684. 

ALTERNATIVE— 

bill  must  not  state  two  inconsistent  states  of  fact  and   ask  for  relief 

in  the.  S  138,  p.  485. 
when  relief  in  the  alternative  may  1)0  asked  for,  i?  138,  p.  485. 

ALTERNATI\E   RELIEF— 

bill  praying,   §   138,  p.  485;    S    154.    pp.  557,  558. 

AMBASSADORS— 

jurisdiction  of  cases  afl'ecting.  §  1,  p.   1. 

original  jurisdiction  ()f  United  States  Supreme  Court  over.  §  3,  p.  3. 

AMENDMENT— 

to  bill  to  permit  other  i>arties  to  be  l)rought  in,  §  114,  pp.  424.  42.).^ 
to  bill  on  objection  foi-  multifarious  being  sustained,  S  1=^3.  p.  508.  _ 
whether  bill  may  be  taken  pro  ccnfesfio  for  failure  to  answer,   5^    171. 

p.   614. 
leave  to  make,  when  granted  on  sustaining  demurrer,  ^  20G,  p.  714. 
to  replication,  §  203,  j).  710. 
in  general,  §  201),  ]).  714. 

rest  in  discietion  of  court,   §   206,  p.   714. 
statutory  power  to  grant,  S  206.  ]).  714. 
liberally  nmde  in  favor  of   States,  charities,   infants,   idiots   and   luna- 

tic.-i.  S  20(),  p.  715. 
when   bills   can  be   amended,   .i:   209.   ]>.   716. 
form  and  etlect  of  amendment  of  a  bill,  J^  210.  \t.  718, 
what  anu'iidments  to  bills  may  ()e  made,  ??  211,  p.  721. 
amendment  by   pleading    matters  subse(|uent   to   the  iiling  of   the   bill, 

i^  212,  p,  726. 
proceedings    upon   an    amciidi'd    bill,    S   213,   p.    728. 
amendment  of  pleas  and  answers,   i;  214,  p.  729. 
practice   in  obtaining   leave  to  amend,  §  215,  p.  731. 
rarely  allowed  to  bill  of  di-rovery.  S  347.  p.   1118. 
in  court  of  review,  tj   7  10,  p.  2538, 

which    may    be  disregarded   at  hearing,  S   376.    p.   1200. 
of    pleading,    how    far    Slalc    piactii-<'    rrspecting.    i>    f.illowcd,    §    45.3. 

p.    1426. 
of  judgments  by   courts  (hat    iciidercd   tlu'iii.   S   481.  p.    I(i03. 
writs  of   attachment.   S   470.    p.    153.!. 
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AMKNDMF-XT    (lontimiod)  — 

|H>titit)n  on   romoval   i>f  riuisi>.  §  540,   p.   1847. 

writs  of  error.  S  (•!>!>,  p.  2'^Ci't. 

how    far    jurisilii'tion    couforu'il    bv    ainciuliiicnt,    §    40,    p.    1)1);    §    .144, 

p.    ISJ!*; 
onforcod  to   pload   new   mat  tor.   §    144.   ]».  510. 
for  purpose  of  praying  proper  relief,  §   154,  p.  557. 
for  omission  of  a  waiver,  tencl(>r  oi'  oftVr,  §  153,  p.  552. 
for  omission  of  signature  to  bill.  §  155,  p.  5(il. 
of  bill  upon  the  liling  of  tiie  i>lea.,  §  24(i,  p.  7i)5. 
of  plea  after  overruling,  g  214,  p.  731. 
of  answer,  §  214,  p.  729. 

see  also  Cokkicction  ok  Dkcree  otiieuwisk  than  by  .\iteal. 

see  also  Ke.moval  to  Fedkral  Coirt. 

AMENDMENTS  TU  CONSTITUTION— 
sixth.  S  507,  p.  lliSS,     §523,  p.  1714. 
seventh,  §  80,  p.  33G. 

eleventh.  §  1,  p.  1 ;   §  105,  p.  387;  §  104,  p.  384. 
fourteenth,  §  5,  p.  .1."). 

AMOUNT  IN  CONTROVERSY— 

that  it  is  not  large  enough  to  give  court  j\irisdiction,  a  ground  of 
demurrer,  §  36(5,  p.  1170. 

see   Matter   in   DisprrE;    also  Value. 

ANCILLARY  JURISDICTION    (see  Jurisdiction). 

ANCILLARY  LETTERS  OF  ADMINSTRATION— 

by  foreign  admistrator,  §  92,  p.  300. 

ANCILLARY   REi;EIVERS— 

defined,  principles   regulating  appointment  of   §   304,   p.   952. 

ANOTHER  SUIT  PFINDING- 

objection  of.  can  bo  raised  by  demurrer.  S  307,  p.  1183. 
subject  of  plea  in  defense,  §  176,  p.  632. 

ANSWI':R— 

a  mode  of  objecting  to  want  of  parties,  §  129,  p.  455. 

exception®  for  impertinence  not  to  be  taken  after,  §  237,  p.  780. 

as  a  mode  of  objecting  to  multifariousness  in  bills,  §  143,  p.  508. 

waiving,  under  oath,  §§  152,  153,  p.  552.  — - 

as  evidence,  §   153,  p.  552. 

to  bill  without  objection  to  want  of  sigiuvtnre,  a  waiver,  §  155,  p.  562. 

demurrer  cannot  be  filed  to,  §   365,   p.   1175. 

defendant  may  demur  to  discovery  if  his  answer  subjects  him  to  a 
pain,  penalty  or  forfeiture,  §  348,  p.  1122. 

objections  whicli  can  be  taken  by,  §  348.  p.   1119. 

when  to  i)e  filed.  S  203,  p.  709.  ' 

with  i)leas,  §   175,  p.   630. 

when  bill  may  be  amended  before,  ^  209,  p.  710;   §  212,  p.  720. 

amendment  of,  §  214,  p.  729. 

irregular  practice  to  unite  with  crossbill  in  same  pleading,  §  200, 
p.  70:;. 

to  supplemental  bill,  §  195,  ]>.  687. 

losing  right  to  demur  to  petition  for  intervention  by  interposing  an 
answer,  §  254,  p.  809. 

adverse  parties  may  file  answc'r  denying  tiie  fact  stated  in  the  peti- 
tion, or  setting  up  other  facts  in  avoidance,  §  254,  p.  809. 

when  receiver  may  Ik;  appointed  before,  §  315,  p.  1019. 

denies,  admits  or  qualities  eacli  statement  in  the  bill  seriatim,  §  136, 
p.  475. 

to  interroiratories  in  a  i)ill,  §  152,  p.  552. 

taking  Itill    pro   cunfesso   for  failure  to,   §    171,  p.    614. 
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ANSWER    { continued  )  — 

time  to,  extended  by  amendment,  §  213,  p.  728. 

court  may  refuse  leave  to  file  after  bill  is  amended,  §  213,  p.  728 

to  bill  of  revivor,  §  224,  p.  754. 

pleading  defenses  in  an  answer.  §  175,  p.  630. 

requisites  of  answer,  what  may  be  pleaded  in,  §  175.  p.  630. 

defenses  peculiar  to  patent  ca"ses,  §   188,  p.  671. 

impertinence  and  scandal  in,  §  237,  p.  780;   §  238,  p.  784. 

admissions  and  denials   independent  of  discovery,  §   174,   p.  625. 

discovery,  §  174,  p.  625. 

when  to  be  filed,  §  203,  p.  700. 

proceedings  to  compel   answer,   §   189,  p.   OS  J. 

frame  of  answer  and  formal  requisites,  §  190,  p.  681. 

signature  and  oath  to  answer.  |§  191,  192,  pp.  683,  684. 

motions  to  take  answers  ofl"  the  file.  §  193,  p.  685. 

exceptions   for  insufficioiicy,   §    194,    p.  686. 

supplemental  answers,  g  195,  p.  687. 

disclaimers,  §   196,  p.  687. 

form  of,  §  196,  p.   688. 

ANTICIPATED  DEFENSE— 

counter  averments  to  avoid.  J;   144,  p.  612:   §  145,  p.  520. 

Anti -Monopoly  Law,  g  643,  p.  2163:   §  688,"  p.  2373. 
ANTI-TRUST  ACT— 

pleading  in  equity,  §   131,  p.  460. 

pleading  at  common  law,  §  454,  p.  1428. 

suit  under,  brought  by  representative  of  a  class,  §   115,  p.  426. 
see  MoxoPOMES. 

APPEAL— 

value  of  right  to.  from  probate  of  will.  §  6,  p.  22. 

from  cases  iji  courts  of  Indian  territory,  §  66,  p.  244. 

by  plaintiff  in  suits  to  enforce  a  claim  against  the  United  States,  §  95, 

p.  364. 
a  decision  overruling  an   objection   on  the  ground  of  multifariousne.ss 

will  not  be  reviewed  on,  §  143,  p.  510. 
from  a  decree  dismissing  a  cross-bill,  §  201.  ]).  703. 
from  order  granting  an   injunction,  §  291.  p.  905;   §  300,  p.  929. 
from  an  order  appointing  a  receiver,  §  291,  p.  905;   §  300.  p.  929. 
by  receivers,  g  311,  p.   1001;  §  321,  p,  1030. 
from  taxation  of  costs,  §  424,  p.  13.38. 
demurrer   for    joinder   of   improper    jiarties   cannot   be    raised   for   first 

time  on,  §  130,  p.  459.  .  . 

objections    for    multifariousn''ss    cannot    be    taken    for    the    first   time 

upon,  §  143,  p.  509. 
no  appeal  from  ordei-  granting  or  refusing  rehearing,  §  445,  p.  1395. 
from   final  decree  taking  l)ill  pro  confc.sso.  §  172,  p.  622. 
right  of  new  parties  brought  in  by  intervention  to,  g  259,  p.  838. 
from   interlocutory  orders,   §  255,  p.   810. 
judge  of  a  District  Court  has  no  power  to  enjoin  the  enforcement  of 

a  judgment  in   a  State  court  after  an   appeal   t()  the  United   States 

Su])i<  nie  Court  and  a  siipcrscdca-'i.  §  270.   p.  961. 
com])(n.sation  of  receiveis  rarely  if  evei-  increased  on,  §  322,  p.  103.'). 
from  oiders  appointing  receivers,  §  325.  p.   1042. 

on  appeal   to   Suiirenie   Court,  no   objection   can   be  taken  to  the   ad- 
missibility of  evidence   not   objected    to    in    the    court  below,    §   329, 

p.  1053. 
reviewing  verdict  of  jury  upon  an  issue,  §  382,  p.  1207. 
from  wlitit  decrees  appeal   lies,  §   397,   j).  1257. 
correction  of  decree  otiierwise  than  by.  §  44:i,  p.  1391. 
in  hibras  corpus  prncee<liiig.s,  {5  467,  )).  1517. 
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ATPKAI-    (rontimu-il)  — 

iiiliiijis  of  I'ouit  oil  trial    where   jurv    i>  waixed   Kv   lunsciil.   re\ii>\\aMe 

on,   {(  47o.    [>.    I.VIT. 
liow  far   liiuliiij:^  I'oviewalili'  on   a|ii>ral.  when   special,  i?  47.'i.  p.    ir)47. 
ill   aiiiniialty.  "?:  :)!)2.   p.    i!)7'.>. 
oiiuso    iiii|iroi>erl\"    removed    to    i^'ederal    ecuirl    may    he    remanded    even 

after  upjieal.  §   oi)l5.  p.    1!U7. 
or  writ  of  error  to  decision  remand iii<^  a  cause,  §  556,  p.   l'.)12. 

see  also   WiuTs   ok   Kkuoi:   ami   Ari'KALS;    Sui'KKMk   Coviht;    Cii:- 
CTIT  Conns   of  Aimmai.-,    (  iiunr  Corirrs;    Coukt  ok  Claims. 

Al'PKAKAXtE— 

«;enerally,  waives  service  of  suhpiena.  §  M\2.  p.  57-4. 

detiiied.S   KiS,   p.  (itlC. 

jiciierai.  speeial  and  izratis,  §  HiS.  p.  (Kit!. 

what  constitutes,  };  Kill,  p.  tiUU. 

eflect  of.  S   170.  p.  lill. 

effect  U])on   removal  of  cause,  of  want    of  yeneial   appearance   m   Fed- 
eral court,  ji  ii'io.  p.   1804. 

•ft-neral    appearance    in    Supreme    Court,    when    a    waiver    of    I'ailure    to 

serve  citation  on  defendants  in  error,  S  3(i!)!),  p.  24(i:5. 
APPLICATIONS    TO    THE    COURT     (sec     Intkhi.ocutouy    Ai'pi.ication.s 

AND    PkTKTIO.XS.  ) 

APPOIXTMTXT  OF   RECEIVER    (see  Kkckivkk). 

APPRATSEMEXT— 

of  jioods  taken  in  execution  under  writ  of  fieri  facias,  §  427,  p.   1349. 

APPRAISERS— 

in   admiralty,   S   573.   p.    l!)ti(). 

ARBITRATORS— 

hill  to  set  aside  award  of.  §  79,  p.  322. 

uiakino-  partii-s  to  suits  a<;ainst  piiiicipals,  ^  111,  p.  4"64. 

ARGl'MENT— 

of  motions.    f>ractice  uijon,   §  252,   p.   81*3. 

notice  of,  how  far  State  practice  res])ectinf;.  is  followed,  5^  453,  p.  142f). 

of  appeals  ami  writs  of  erior  in  the  Sni>reme  Court,  §  514,  [).  2120. 

ARIZONA— 

constittites  one  district,  §  fiCi.  p.  217. 
places  of  lioldiiifi'  terms,  §  (Hi,  p.  217. 
included   within    Ninth    District,    S    <><>•   P-    217. 

time   within   which   cause   to  be   docketed    in    I'nited    States    Supreme 
Court  in  case  of  appeals  and  writs  of  ei  loi-  from,  §  511,  p.  2101. 

ARKANSAS— 

divided  into  two  districts,  §  66,  p.  217. 

counties  and  times  and  places  of  lioldin;,'^  court  tlH»rein  eniiniciuted, 
§  06,  p.   218. 
districts  of,  included   within   Eighth   (  ucuit,  §4,  p.  9. 

ARREST— 

in  civil  suits,  §  61,  p.  181. 

whether  injunction  can  be  obtained  to   restrain  illegal,  §  275,  p.  868. 

of  prisoner  upon  a  second   warrant  pending  hearing  upon  a  return  to 

a  writ  of  habeas  corpus,  §  460,  |).  1507. 
in  civil  actions,  when  ])ermitted,  §  471.  p.   1514, 
see  also  Xe  Exeat  Republica. 

AR'J  — 

injunction  to  restr:iin    piililicution  of  wtjiks  of,  §  263,  p.  847. 

ASSESSMENTS— 

bill  to  collect,  §  82,  p.  344. 

State  statutes   imposing,  upon  streets,  §  82,   p.  344. 
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ASSESSMENTS    (continued)  — 
bill  to  prevent,  §  79,  p.  334. 
value  in  a  bill  to  prevent,  §  7,  p.  30. 

bill    to    collect    again.'st    one    defendant    for    several    lots    not    nuiltifa- 
rinus.   §   142,   p.  507. 

ASSIGNEE— 

in  bankruptcy  or  insolvencv  cannot  enforce  collateral  obligation  given 

creditor,  §  79,  p.  320. 
when  jx)S.session  by.  nut  posses.sion  by  court,  §  .53,  p.  ]59. 
when  restriction  regardinj^-  jurisdicl-ion  applies,  §   63,  p.  203. 
right  of  assignor  to  sue   in"  Federal  court  must  be  averred  by  assignee 

in  his  pleading,  §  63.  p.  204. 
when   assignor   is  necessary   party  to  suit  by.   §   119.    p.  oSil. 
of   debentures   for    drawhaek    of   duties,    iurisiliction    of    suits   by     S    76 

p.  303.  J.    a        • 

jurisdiction  of  suits  by,  §  63,  p.   1!)!). 

when  assignor  a  necessary  party  to  suit  by,  §   112.  p.  409. 

suits  by  and  against,  see  P.vhtiks. 

pleading  by,  §  (i3.  p.  207. 
ASSIGNMENT- 

removal  of  cause  in  case  of  colorable,  §  537.  p.  1759. 

assignment  of  error,  g  701,  p.  2473. 
ASSISTANCE— 

writ  of,  see  Exfokckmi.nt  ok  Dfckkes  and  Orders. 
ASSO(  lATION— 

citizciisliip  of  meinliers.  how  determined,  §  48.  p.  140. 

when    nienii)ers    of    uninfor]i(>rated.    are     necessarv     parties    to    suits 
adecting.  g  113,  p.  4 Hi. 

ATTACHMENT— 

eifect  of  state  attaciinient  oil  Federal  jurisdiction,  §  56.  ]►.  170. 

to  compel  answer.  §  1S9.  |>.  681. 

of  property,  S  470,  p.    l.')31. 

effect  upon,  of  removal  of  cause  to  Keder;il   Court.  S  555.  p.  1893. 

to  enforce  orders  and  decrees.  >;  426.  p.  1343. 

see  also  Enforcemknt  ok  Dkckkks  .\nd  Okoeks;   G.\rnisiiment. 
of  property,  value  of   nuitter   in   disi)Ute.  S;  9,  p.   33. 

ATTENDANCE— 

of  witnesses.  §i)  340-:!4.!.   pp.    1100   1111. 

ATTORNEYS— 

making  parties  to  suits  against   priiicii):ils.   5;   111.   p.   405. 
right  to  practice  in  courts  of  the  L'nited  States,  §  3169.  p.  607. 
suit  for  damages  for  disbainient.  >?    198,  p.  6!16. 
.see  also  Counsel;   (  ourt  ok  CEAiAr.s. 

ATTORNEY'S  FEES— 

part  of  tiie  jurisdictional  amount,  §  20,  p.  53. 
which  are  taxable  as  costs,  amounts.  S  416,  p.   1301. 
iKdonging  to  |)art>,  and  iiol  to  the  attorney,  §  416.  p.   1301. 

Sec    BAXKKll'Tf  Y. 

AT'iOI! N E V -G EN  1-: I ! A  I.— 

proceedings  by.   for  lawful  octiipaiuy   of   land,  5;  HI,   p.  341. 
allegations    in    1)111   to   impeach    |)atent    or    othi'r   grant    in    action   not 

brought  by,   5;   131,  p.  464:    !;    144.   |).   514. 
motions  on  behalf  of.   ?■  251.   p.   802. 

in  jiiiKl  ions  to  restrain  corporations  at  suit  of,  5;  264.  p.  847. 
information  by.  S  131,   p.  460;    S  274.  p.  866. 
intervention  by.  ^  258.  p.  828;  §  3.  p.  4:   ?;    l.!l.  p.  463. 
right   of   pi-ccedcnfc.    H    252.   p.    803. 
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ArrrioN— 

salos  at  piiblii'.  by    ina>-tors,  5j  .'i'.it.   ]>.    12;{7. 
MOTIONKKUS— 

iiiakiiii;   jiartii's  to  suits  ai^aiiisl  principals,  §  11],  p.  40G. 
WOIDINCJ  DECUKKS— 

hUU   for.  5;   452,  p.   1420. 

B. 

KAll.,— 

adiuitting    prisoner    to,    pcmliiifj   Iw^aring   upon    a    return    to    writ    of 

/((i/ica-s  i\irpiis,  §  406,  pp.  1513,  1514. " 
iiivfu    in  cause   prior  to  removal   to  Federal  court,   eflfect   of    romoval 

on  same.  S  .'J55,  p.  18!);i. 
on  allowanie  of  writ  of  error  to  review  ji   conviction  of  a  cai)ital  or 
infamous  crime,  §  703,  p.  248!). 
liAllJFF'S  ACCOUNTING,  §  70.  p.  332. 

I'.ALANCK— 

decree  for,  in  foreclosure  of  mortgage,  §  404,  p.  1273. 

HANK— 

lull  against,  §  28,  p.  81. 

rewMver  of,  when  a  proper  i)arty  to  suits  against,  §  113,  p.  417. 

creditors    of   an    insolvent,    necessary   parties   to   suit   by    stockholders 

to  cancel  certilicates  of,   §   113,   p.   417. 
of  what  State  national,  is  regarded  a  citizen.  §  40,  p.  120. 
appointment  of  receiver  of  property  of  national,  §  203  p.  940. 
see  Nationai.  Bank. 

I'.ANKRUrXCY— 

when  lu'cessary  party  to  suit  by  or  against  assignee,  §  113,  p.  417. 
jurisdiction  of  District  Courts  of  matters  and  proceedings  in,  §  5,  p.  16. 
injunction   staj'ing   proceedings   in   other  courts   authorized   by    a    law 

relating  to  proceedings  in,  §  208,  p.  854. 
does  not  make  suit  defective,  5;  230,  p.  703. 
assignee  in.  cannot  enforce  collateral  oldigation  given  by  creditor,  §  79, 

p.  325. 

his  rights  in  Court  of  Claims,  t?  073,  ])p.  2321-2323. 
may  be  made  a  party  plaintiff  or  defendant   in  bill  in  equity  by   bill 
in  nature  of  a  supj)lcmcntal  bill,  5?  234.  p.  777. 
citizenship  of.  when  afl'ecting  jurisdiction,  §  03,  p.  204. 
the   bankru|)t   and   his   creditors    arc    not   generally    necessary    parties 

to  suit  by  assignee,  §  113,  p.  416. 
in   what  cases   District   Court   mav   take   property   from    State   court, 

§  53,  p.  159. 
jurisdiction  of  District  Court  in  cases  of,  §  5,  pp.  21,  22. 
clerk's  fees,  §  417,  p.  1301. 

courts  of  bankruptcy  and  their  jurisdiction,  §  608,  pj).  2025-2027. 
what  jurisdiction  court  of  bankruptcy  has,  §  008,  p.  2024. 
what  suits  can  be  instituted  by  trustees  in  bankruptcy,  §  008,  p.  2025. 
jurisdiction  in    bankruptcy  as  affected   by   residence   or   place  of  Imsi- 

nes.s,   §  014,  p.  2040. 
to   give  court    jurisdi(-tion.   residence   of   baid-:ruijt  must  be   bona    tUie, 

§  014,  p.  2040. 
definitions  of  words  and  phrases  in  bankrui)tcy  law,  §  608,  p.  2022, 
parties  in,  §  016,  p.  2040. 
who  may  iile  petition,  S  010.  p.  2041). 
corporations   who  may  be  bankrupts,  §   017.  p.  2050. 
naitnerships  and   unincorporated   associations,   §  018.  p.  2051. 
partnership  as  an  entity.  §  01  s,  p.  3054. 
cieditors  who  may  ix'tition,   §  619,  p.  2057. 
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BAXKEUPTC Y    ( eontiinua )  — 

number  of  creditors  to  ioin,  §  619,  pp.  2007.  2U.:)S. 

acts  of  bankruptcy,  §  620,  pp.  2063,  2004. 

fraudulent  transfers,  §  621,  p.  2064. 

concealment  of  property.  §  621,  p.  2064. 

transfer  of  property  with  intent  to  create  preference,  §  622.  pp.  2066- 

2068. 
knowledge  of  debtor  to  create  preference  mat.iriai.  S  622,  p.  2060. 
what  acts  are  lield  to  be  transfers  with   intent  to  ■•'■.■■it.,   preferences, 

g  622.  p.  2067. 
preferences  bv  legal  ])roceediii-=s  as  act>,  of  baiikrupli\,   .^  623,  p.  2069. 
debtor's  intent  not  essential  element,  S  623.  pp.  2069.  2070. 
general  assignments  for  benefit  of  creditors,  §  624,  p.  2071. 
appointment  of  receivers  or  trustees,  §  625,  p.  2072. 
admission   in  writing  of  inability  to  pay  debts  and  willingness  to  be 

adjudged  bankrupt.  §  626,  p._2074.    __ 
petitions   iu  bankruptcy,  §  62,,  p.   2075. 
fees  on  filing.  §  627,  p.  2078. 
amendments  to  petitions.  S  628,  p.  2082. 
amendment   is  matter  of  discretion.   §  628.  p.  2082. 
process  and  notices  to  creditors,  §  629,  p.  2083. 
pleadings  by  respondents   in  bankruptcy,  §   630,  p.  2089, 
warrants  of  seizure,  >;  631,  p.  2091. 
arrest  of  bankrupt,  §  623.  p.  2093. 

iji junction   in  aid  of  bankruptcy  proceedings,   §  633,  p.  2094. 
injunction    niav    be   granted    against    prosecution  _  in    State   Courts   to 

collect  debts;   §   633,   p.  2(»99. 
what  matters  court  of  bankruptcy  can  eii|oin,  ?;  033,  p.  -ilOO. 
referee  may  issue  injunction,  S  633,  p.  2102:    S  638.  p.  2128, 
injunction "^niav  be  issued  witliout  notice,  §  633,  p.  2102. 
receivers  in  bankruptcy,  §  634,  p.  2102,  2103. 
wiien  referee  may  apjioint  receiver,  §  634.  p.  2103. 
receiver  is  inerelv  custodian,  jj  634,  p.  2104. 
receiver  may   be  authorized  to  cany  on  business  of  bankrupt.   §   634. 

p.  2105.    '  ,     .  .         . 

receiver    may    be    authorized    to    Ixan.w    money    and    is.-m-    receivers 

certilicatcs,   §   634,   p.  2105. 
silmmary    orders    for    payment    of    nnniey    or    tlclivcr>     ot     property, 

i5   635",  pp.   2110-2118. 
referee  may  make  summary  order   for  paxment  of   money  or  delivery 

of  property  held  bv  bankrupt,  §  638.  p.  2128. 
court    of   bankru])tcy    may    determine    validity    of    all    claims    against 

propertv  in  possession  of  bankrupt.  ■?  635.  p.  2113. 
api)lication   for  order   for  payment  of  money   or  delivery   of   property 

sliould  be  based  on  written  petition.  S  635^  p.  2114. 
notice  of  proceeding  necessary.  §  635.  p.  2115. 
order  may  be  enforc(!d  by  imprisonment,  S  625,  p.  2118. 
trials.  S  637.  pp.  2119-2123.  . 

per.soii   against  whom    invcdiintary   petition    hh-d    is  entitled  to  a  trial 

by  jury,  §  637,  p.  2121. 
right  to  jury  trial  may  be  waived.  ^5  <i3,.  p.  2122. 
liow   triai  conducted,   §   637,    p.   2122. 
ref.-rences,   Ji  638,   pp.  2123-2132. 

referees  ai)poiiited  by  court  of  bankruptcy,  §  638,  p.  2123. 
jurisdiction  of  referees,  §  638.  p.  2124. 
duties  of  referees,  Jj  638.  p.  2125. 

rftferee  may  ord«T  Hale  of  assets.  S  638,  pp.  2127.  2128. 
evidence  and  examinations.  ?;  639.  pp.  2132-2142. 
ciediloi-  HIM.,*    -iipiMiit    aiievatioii-.   in  their   petition.   ?;   639.   p.  2135. 
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]:A-\K1;1  I'K'V    continued)—  .  .  ,      , 

croilitois  liavc   ton  days'  iioti.c  liv    mail  of  all   oxanmiations  ot   haiik- 

iiipt.  §  o;5S».  p.  21:?,'). 

lOcoiviT  may  obtain  order  for  bankrupt's  c.Naiiiination,  §  (i.'iO,  p.  '2 Kill. 
examination    of    third    person    to    jnoeediiif;    is    discretionary,    §    ti;{!>, 

p.   -illJS. 
bankrupt  entitled   to  eonnsel.  S  li:!'.»,   l>.  -Ul. 
nieetinijs   of   creditors  and   appointments   of    trustees,   ^   (i4(),  pp.   2143- 

2148r  ,      „         , 

creditors    cannot    vote   at    meeting    nntil    claims    proved    and    allowed, 

§  ti40.  p.  2144. 
who  is  a  secured  creditor.  §  tUO,  p.  2144. 

trusti-es  must   qualify    by   entering   into  bond,   §   642,   p.   2150. 
who  may  vote  at  creditors'  meetings,  §  (UO,  p.  214(i. 
qualiliciitions   of   trustees,   §   ti41,   p.    2 US. 
duties  of  trustees,  §  642,  p.  21 49;    §  650.  p.  221!). 
trustees  must  qualifv  by  entering  into  bond,  !5  6-12,  p.  2150. 
trustee    must    prepare  '  complete    inventory    of    bankrupt's    property, 

eomiiiij;  into  his  possession,  §  642,  p.  2151. 
trustees;  their  title  and   powers,  §  ()4:}.  p.  2150. 
arbitration  of  controversies  by  trustees.  §  64:5,   pp.  21 6o,  2166. 
trustee  may   compromise  or  prosecute  suits,  §   643,   p.  2166. 
sale  of  bankrupt's  property.   S   643,  p.  2167. 
what  proi)ertv  passes  to  trustee,  §  643,  p.  2167. 
what  transfers  bv  bankrupt,  trustee  may  avoid,  §  643,  p.  2108. 
trustee's  right  to  set  aside  jjreferences  and  liens,  §  644,  pp.  2168-2186. 
what  liens  are  dissolved   by   adjudication,   §  644,  p.  2168. 
what  preferences  may  be  avoided,  §  644,  pp.  2171-2173. 
liens    given    or   accepted    in    good    faith    not    allected    by    bankru])tcy, 

§  64^4,  p.  2179.  ,    ,•  c 

trustee    must    prove    creditor    had    reasonable    cause    to    believe    ot 

intention  to  give  preference,  §  644,  p.  2183. 
suit  to  recover  preference  should  be  brought  in  equity,  §  044,  p.  ;J1«4. 
wliat  bill  must  contain,  §  644,  p.  2185. 
l)roof  and  allowance  of  claims,  §  645,  pp.  2186-2197. 
what  proof  of  claim  shall  consist,  §  645,  p.  2186. 
what    debts    of    bankrupt    may    be    proved    and    allowed    against    h 

estate,  §  645,  pp.  2187-2190. 
claim  must  be  specific  and  itemized,  §  04o,  p.  2192. 
when  security  is  surrendered,  claim  may  be  allowed  without  deduction, 

§  645,  p.  2193. 
objections  to  claims  need  not  be  under  oath,  §_645,  p.  2194. 
proof  of  claim  may  be  amended,  §  645,  p.  2197. 
time  to  file  claim  cannot  be  extended,  §  646,  p.  2198. 
disallowance  of  claim  is  res  adjiidicata  against  subsequent  suit  upon 

same,  ^  645,  p.  2197. 
provable  claims,  §  647,  p.  2201. 

what  debts  mav  be  proved  and  allowed,  §  64/,  p.  2201. 
set-ofls  and   co'unterclaims,   §  048,   pp.   2207-2209. 
priorities  and  liens,  §  649,  pp.  2209-2216. 
the  order  of  i>avment  of  debts,  §  649.  j).   2209. 
creditors  of  firm  have  priority  over  cn'ditors  of   individual   members, 

§  649.  p.  2213. 
lienor  mav  lose  priority  for  laches,  §  649,  p.  221.i. 

when  no  trustee  appointed,  court  sets  apart  exemptions,  §  650,  p.  2219. 
exemptions  should  be  claimed  in  schedules,  §  650,  p.  2221. 
pension  money  after  received  by  bankriii)t  is  exempt,  §  650,  p.  2223. 
exemption  of  "bankrupt  from  arrest,  §  651,  p.  2224. 
bankrupt  mav    receive  from   referee    protection   against   arrest,   §   651, 

p.  2224. 
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15AXKRUPTCY    (cuiitin.u'd)  — 

declaration  and  payment  of  dividends,  §  652.  p.  222G. 

wlieu  dividends  shall  be  paid,  >?  <).")2.  p.  222fi. 

compositions,  §  ()o3,  pp.  222!)-22;io. 

when  bankrupt  may  offer  terms  of  composition,  §   ii^t'.i.   p.  2220. 

when  judge  shall  confirm  composition,  >;  (553.  p.  2230. 

compositions  must  be  ottered  to  all  creditors,  §  (i53,  p.  2231. 

\\hen  confirmation  of  composition  may  be  denied.  S  053,   p.  2232. 

discharge  of  bankrupts,  §  600.  jip.  2235-224*). 

when  ap])lication  for  discharge  may  be  filed,  §  ()55.  p.  223li. 

of    what    debts    discharge    in    bankrujitey    releases    bankiupt.    §    655, 

p.  2238. 
specifications  of  objections  to  discharge  must  be  \erilic(l.  S  Ct'i^t.  \k  2240. 
judge  to  decide  bankrupt's  right  to  discharge,  §  655.   p.  2237. 
burden  of  proof  on  creditor  to  support  specifications.   §  655.  ]).  2240. 
grounds  for  refusing  discharge,  §  655,  p.  2241  :    S  656.   p.  2241. 
obligations  released  by  discharge,  J?  657,  pp.  2253-2257. 
obligations  not  released  by  discharge.  ?:  657,  pp.  2257,  2258. 
r(!vocation  of  discharge,  §  658,  pp.  2258-22(i0. 
petition    for    revocation    to    statt;    ilischarge    obtained    thiouiih    fraud 

of  bankrupt.  §  658.  p.  2250. 
co-sts  and  fees.  i<  650,  pp.  2260  2264. 
clerk's  fees,  g   660.  pp.   2264.  22(i5. 
marshal's  fees,  §  661,  pp.  2265,  2266. 
referee's  fees,  §  662.  pp.  2266-226S. 
tnistee's  fees,  §  663,  pp.  2268-2270. 
receiver's  fees,  §  664,  pj).   2270-2272. 
attorney's  fees,  §  665,  pp.  2272  2277. 

review  by  Circuit  Court  of  Appeals,  §  606,  pp.  2277-2285. 
])i'actice  on  appeals  in  bankruptcy,  S  667,  p.  2285. 
practice  upon  petitions  for  review.  §  668,  p.  2201. 
review  bv  Su])r('me  Court  of  I'nited  States,  §  609.  p.  2294. 
law  of   1898.  pp.   257.")-2(i09. 

P.EAUKK— 

when  ordei-  or  draft   is  payable  to,  §  63,  p.  201. 
BIDS— 

at  master's  sales,  §   304.   p.    1240. 
]i]]J>— 

<>reditor's  bill,  S?  70.  p.  324. 

for  examimition  of  witiu^sses  abroad,  §  70,  p.  322. 

for  injunction,  §  70,  p.  328. 

of  discovery,  §  79,  p.  322. 

to  compel  canccnation   of  documents,  j;  79,  ]>.  ;i33. 

to  compel  e.\ecu<ioii  of  instrument.  §  70.  ]).  .333. 

to  j>crpctuate  testimony.  §   70,  p.  322;    §  345,  ]).   1112. 

to  prevent  claim  on  title,  §  70,  p.  334. 

for  cancellation  of  usurious  securities,  §  82,  p.  345. 

to  set  aside  will  for  fraud,  ij  82.  ]).  342. 

to  tpiiet  title  to  land.  State  statute  authorizing,  §  82.  ]).  343. 

to  set  aside  probate  of  will.  S   70,  j).  323:   S  82,  p.  .■!42. 

against  executors  iiml  admini.-tralojs.  s;  44,  p.   120;   ii  54.  11     16(1-    tj  7fi 

p.  317.  •      •' 

to    set    asid<'    mi     >ia\     prdiccd  iiig>-    under    judgment    of    State    couif    ' 

§  52,  p.  158:  §  270.'  p.  856. 
I>y  legatee  against  executors.  S  70,  p.  :',]'. 
by  married  woman,  i?  70.  ]>.  317. 
bv    municipal    eniporiit  ion    In    cnidiii    sale    of    propertv    in    execution 

§  79,  p.  317.  .  ■     -  . 

by  next  of  kin  against  administrator.  >;  70,  p.  317. 
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HILL   ici>i>tiuin'il)   - 

bv  I'liiti'il  States  ti)  ciifoiiv  ])rioiity  of  payment,  §  L3L  P-  462. 

by  I'liitiHl   Stjilts  to  fiuu'ol   land   patent,   Si'?!),  p.   ^^^^^. 

aj^aiiist  (lel>lor  of  tiii.-^t  estate,  §  70,  p.  ."ilT. 

against  trustee,  §  70,  p.  317. 

to  ueterniine  eont  roversies  as  to  houndaiies,  J?  3,  p.  4;   §  131,  p.  402. 

to  caiuel  illegal  eontracts,  §  70,  p,  333. 

to  eaiieel  patent  obtained  by  fraud,  S  "0,  p.  333. 

against  head  of  de]iartn!ent  of  tlie  natural  fiovernmcnt,  §  79,  p.  325. 

by  trustees  for  ])ossession  of  land  held  in  trust,  ?5  70,  p.  317. 

against  a  Uank  for  money  depo.sited  by  a  third  person,  §  70,  p.  317. 

against  eity  for  an  accounting  for  taxes,  S  79,  p.  324. 

to  set  aside  tax.  §  70,  p.  324. 

to  set  aside  an  awrd,  §  70,  p.  323. 

to  prevent  assessment,  §  70,  p.  325. 

for  an  injunetion.  S70,  p.  32S. 

to  set  aside  a  municipal  ordinance,  §  79,  p.  327. 

by  principal  agent.  §  70,  p.  317. 

against   railroad   commission,   Sj  79,  p.  332. 

to  enjoin  collection  of  taxes,  §  70,  p.  325. 

against  state  board  of  equalization.  §  79,  p.  325. 

against  guardians  in   socage,  bailiffs,   receivers  and  persons  in  trust, 

relation  to  plaintifl",  §  70,  pp.  331,332. 

against  infringer  of  a  patent,  §  146,  p.  525. 

for  a  patent,  when  refused  by  comniissioncr,  §  147,  p.  536. 

to  protect  political  rights,  §  79,  p.  .■!2S. 

to  protect  abstract  rights,  §  70,  p.  320. 

to  remove  obstruction  to  navigation,  §  79,  p.  329. 

to  enjoin  the  oi>ening  of  an  exhibition  on  Sunday,  §  79.  p.  329. 

to  enjoin  municipality  from  expending  funds,  §  79,  p.  330. 

to  compel  railroad  to  maintain  a  terminus,  §  70,  p.  319. 

to    compel    specific    performance   of    contract    to    build   railroad,   379, 

p.  310. 
for  purposes  whicli  can  be  accomplished  by  action  in  ejectment,  §  70, 

p.  330. 
for  partition,  §  70,  p.  330. 
for  damaiies  for  a  conversion,  §  79,  p.  331. 
for  fraudulent  misrepresentation,  §   79,  p.  321. 
to  collect  note,  §  79,  p.  331. 
to  collect  in.surance  policy,  §  79,  p.  331. 
to  cancel  insurance  policy,   §  79,  p.  327. 
to  remove  pul)lic  officer,  §  70,  p.  320. 
by  assignee  to  enforce  assignor's  right,  §  79,  p.  317. 
to  have  equitable  assets  applied  to  debt.  §  79,  p.  324. 
to  set  aside  probate,  §  79,  p.  323. 
to  cancel  will,  §  79,  p.  323. 
to  set  aside  proceedings  at  law,  §  79_,  p.  320. 
to  enforce  collateral  obligation,  §   /O,  p.  325. 
to  compel  transfer  of  stock,  §  79,  p.  318. 
to  dissolve  a  corporation,  §  79,  p.  318. 
to  control  a  corporation,  §  79.  p.  318. 

to  set  aside,  construe,  iS:c.,  a  judgment  or  decree,  §  51,  pp.  143,  144. 
to    interfere   with    the   enforcement  of   an    interlocutory    decree,   §   51, 

p.   147. 
by  next  friend,  S  00,  pp.  356,  .157. 
to  dismiss  bill  of,  §  90,  p.  357. 

on  behalf  of  complaint  and  others  similarly  situated.  §  114,  p.  423. 
for  specific  performance  of  contract  for  sale  of  corporate  stock,  §  70, 

p.   319. 
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HILL    (continued)  — 

to  cancel  marriage  contract,  §  79,  p.  333. 

to  reform    instrument,   §  70,  p.   320. 

to  set  aside  contract  entered  into  while  intoxicated,  §  79,  p.  333. 

to  set  aside  contract  obtained  by  fraud.  §  79,  p.  333. 

to  collect  alimony,  §  79,  p.  324. 

to  enforce  decree,  §  79,  p.  324. 

to  set  aside  judgment,  §  79,  p.  323. 

for  accounting,  §  79,  p.  331. 

to  quiet  possession  under  land  patent,  §  79,  p.  334. 

against  President  of  United  States,  §  79,  p.  328. 

by  coupon  holder,  §  79,  p.  329. 

bj'  bondliolder,  §   79,  p.  335. 

by  municipal  bondholder,  §  79,  p.  335. 

bV  stockholder,  §  79.  p.  317. 

by  State,  §  79,  p.  329. 

by  taxpayer,  §  79,  p.  329. 

to  compel  levy  of  tax,  §  79,  p.  330. 

to  compel  issue  of  bonds,  §  79.  p.  330. 

to  restrain  collection  of  State  tax,  §  79,  p.  327. 

to  obtain  possession  of  personal  property,  §  79,  p.  330. 

to  obtain  possession  of  real  property,  §   79,  p.  330. 

to  quiet  title.  §  79,  pp.  330,  331. 

to  enjoin  libels,  when  sustained,  §  79,  p.  329. 

for  reformation  of  policy,  when  ancillary,  §  51,  p.  145. 

to  set  aside  judgment  or  decree  for  fraud,  §  79,  p.  323;   §  51,  pp.  143, 
144;    §   451,    p.    1418. 

information  under  Englisli  practice,  §   131.  p.  460. 
relator  under  English    practice.   ?    l.ll.   p.   4()0. 

distinctions  between   information  and  bill,  §  131,  p.  4G0. 

effect  of  death  of  relator  upon  proceedings,  §  131,  p.  461. 

filing  of  bill  by  goA'ernment  of  United  States,  §  131,  p.  461. 

informations  in  courts  of  some  of  the  States.  §  131,  p.  464. 

definition  and  classification  of  l)ills.  §  132,  p.  405. 

into    original,    not   original,   bills   in   the    nature    of    original,    original 
bills  in  the  nature  of  bills  not  original.  §  132.  pp.  465-467. 

when  court  will  take  jurisdiction  of  bills  not  original,  §  132,  p.  466. 

oridinary  kind,  which  seek  relief  concerning  right,  claimed  by  plaintiff' 
ill  opposition  to  defendant.  §   132,  p.  467. 

frame  of  bill  generally  considered,  clauses  enumerated,  §  133,  pp.  467- 
469. 

common  confederacy  clause  no  longer  deemed  essential,  §  133,  ]).  467. 

charging  part  no  longer  deemed  essential,  §  133,  p.  467. 

jurisdiction  clause  no  longer  deemed  essential.  ?  133,  p.  467. 

that  j>laintifl"  is  without  remedy  at  law,  statement  of,  no  longer  nec- 
essary,  §   133.  p.  467. 

address  and  introduction,  rules  relative  to,  and  form  of,  §S  134,  135. 
pp.  469,  470. 

taking  advantage  of  omission  as  to  residence  of  parties  and  other  de- 
fects in  nddress  and   introduction.  §.S   134.  135,  pp.  469,  470. 

narrative  or  stating  part  of  iiill.  §   13().  p.  475. 

drawn  witliout  reference  to  technical  rules,  §   136,  p.  475. 
to  contain  all  facts  essential  to  plaiiitiH's  cause  of  action,  §  130. 
p.  475. 
scandal  and  impertinence,  §S  237,  23S,  pp.  780-785. 

remedy  in  case  of  scandal  or  impertinence.  §  239.  p.  786. 

rem'-dy  by  one  not  a  jiarty  to  the  suit,  §  239.  p.  786. 
when  bill   is  not  multifarious.   S  142.  p.   507. 
doulit  in.  construed  against  the  pleader,  S  144.  \i.  514. 
general,  referred  to  alh-gationK,  specific.  §   144.  p.  514. 
F'Vd.  Prac.  Vol.  HI- -221. 
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IMI.I.     (loiitiiuii'il )  — 

wluit  aiiu'iulnu'nt  iiiav  lu'  iiiiuli'.  S  "Jll.  |i.  7-1. 
to  i-any  iknoi's  inti>  cxi'iutioK,  ?;  442.  p.  KiS!). 
eortaiiity.  Ji    \'M.  \<.  47S. 

not   noi'ossarv    to    r!iar<;i'   a(liiiissioii>   r<|iciirically    in    order   to   gi\<' 
tluMn   in  I'vitU'nct'.  S   1.S7,  ]i|>.  4S(I.  4S1. 
incon>iistoni'y  and  hills  witli  a  (lonl)lf  aspci't,  S  138,  p.  48;'). 

askinj;'  for  rolicf  in  altcrnat i\ c.  wliin  allowed.  >;   KiS,  p.  485. 
imiltifarionsnoss,   in  m'neral,   S    l."{!).    pp.   4!)t)-  4!i2. 
delinod.   §    l:^!),   p".    4!)0. 
by  misjoinder  of  plaintill's.  $    140.   j).  4!»2. 

who  ean  1h'  ])ro]H'rly  united  as  plaintill's,  ji   140,  jip.  41)2,  4!)3. 
privit\'  Itotween  plaintill's  iisnalh-  essential;  exeeption.s,  §   140, 
p.  404. 
by  misjoinder  of  defendants,  -i    141.  ]»,  407. 
withont  misjoinder  of  jiartios.  §  142,  p.  oOG. 
objoetions   for   nniltifarionsness.    ij    14;5,   p.   50S. 

speeial   provisions  of  the   Keileral  eipiity  rules   and   practiec  as  to  bills. 
*?    144.  p.  ol  1. 
avoidanee    of    anticipated    defeui-c    hy    cdunter    averments,    i;     \'M), 

p.   477:   §  203.   p.   712. 
suits  by  stockholders  and  otlier  persons   founded  mi   rights  assert- 
able  by  corjjoration,  §    l-l-^.  P-  •''15. 
avoidance  of  anticipated  defense  by  counter  averments,  §  13ti,  p.  477; 
§  203.  p.  712. 

allojrations  as  to  jurisdiction,  §    145,  pp.  516,  524. 
allegations  as  to  value  of  matter  in  dispute,  §  144,  p.  514. 
allesrations  in  bills  to  im])each  patent  or  other  grant,  S  137,  p.  480: 

f^A-i.  p.  514. 
allegationes  as  to  i)ermirision  from  attorney-general,  §  131,  p.  404. 
bills  to  enjoin  the  infringement  of  patents,  §  14G,  p.  525. 
general  rules  of  equity  pleading  as  to  bills.  §  141,  p.  407. 
interrogatory  claiise,  rules  pertaining  to,  §   152,  p.  552. 
prayer  for  relief.  ^  154.  p.  557. 

form  of,  ^   154.  p.  55S. 
waivers  and  otters  in.  §  153.  p.  552. 
signature,  §   155,  p.  561. 
affidavits  to,  when  required,  §   156,  p.  563. 
bills  of  interpleader,  who  may  file,  and  contents  of,  §  157.  p.  563. 

in  the  nature  of  interpleader,  §   158,  p.  568. 
bills  of  certiorari.  S   150,  p.  568. 
when  may  be  amended,  §  200,  p.  716. 
when  copy  of,  required  to  be  furnished,  §  200,  p.  716. 
injunction  not  prayed   for  in.  §  200,  p.   903. 
to  pepetuate  testimony.  §   345.  p.    1112. 
to  take  testimony  de  bene  esse,  g  346,  p.  11 1 5. 
of  discovery,   >:   347,   p.    1116. 

when  amended  may  be  disregarded   at  hearing.  §  376.  p.  1200. 
dismissal  of,  upon  hearing,  §  377,  ]>■   1201. 

'  without  hearing,  §§  360-:!(i2.   pp.    1 1(;4-1  Ki'.i. 
amendment  of.  see  Amendmkxts. 

for   subjects    of,    see   JrRisnu'Tiox:    see    also    Cross- Hi r.i.s;     I'.MniEs. 
Taking  Bu.j.h  Pro  Co.me.sso;   ])j,smissin(;  r.iu,.s  Otiikkwisi;  than 

AT  A    HEARI.VG;    CORRECTIOX  OF  DECREE  OTHERWISE  THAN    BY   ApPEAT.. 

BILL  OF  COSTS    (see  Taxatio.x). 
BILLS  OF  EXCEPTIONS— 

principles  relative  to.  in  admiralty.  §  578,  p.  1065. 
see  Exceptions. 
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BILLS  OF  EXCHANGE— 

injunctions  to  restrain  negotiation  or  iiulor?icnient  of,  §  267    p    85'^ 
tran.sfers  of,  §  272.   p.  803.  ' 

jurisciic-tion  in  suits  aflet'ting,  §  ,1.  p.   12;   §  (j;>,  p.  201. 

.suits   by   a.-^sigiiees  of,    §   03.   pp.    I!)!)-20L 

suits  by  payee,  §  63,  p.  205. 

ciieoks,  §  03,  p.  201. 

see  Foreign  Bill  of  Exchange. 
BILLS  OF  LADI XG— 

liow  far  .Ifcisious  of  State  courts    relative  to,   are  binding  upon   Fed- 
eral tribunals,  §  477,  p.  1569. 
BILLS  OF  PARTICULARS,  §  522.  p.    1713. 
BILL  OF  PEACE— 

necessary  parties  to,  §  112,  p.  414. 

defined,  cliaracteristics,  g  200,  p.  851. 

jurisdiction  in,  §  140,  pp.  4!)4-!)4o:  §  141,  p.  504. 
BILLS   OF   REVIEW— 

jurisdiction  of,  §  51,  p.  149. 

definition  and  characteristics  of,  §§  447-449,  pp.  1402-1416. 
BILLS  IX  THE  XATURE  OF  BILLS  OF  REVIEW,  §  450,  p.  1415. 
BILLS  OF   REVIVOR— 

by  what  acts  suits  arc  abated.  §  210,  p.  73G. 

effect  of  abatement,  ij  217,  p,  742.      . 

when  a  suit  may  be  revived,  and  etl'ect  of  revivor,  §  218,  p.  744. 

who  may  revive  a  suit,  g  2J9,  pp.  740,  747. 

manner  of  revivor,  in  jieneral.  §  221,  p.  750. 

definition  and  parties  to  bills  of  revivor.  §  222,  p.  751. 
BILLS  OF  REVIVOR    (continued)  — 

frame  of,  and  requisites,  §  223,  pp.  752,  753. 

proceedinifs  ujwn,  ij  224,  p.  753. 

bills  in  the  nature  of  bills  of  revivor  in  <>eneral,  §  225,  p.  756. 
frame  of.  and  proceedings  thereiii)on.  4;  220,  p.  758. 

l)ills  of   revivor   and  supplement,  definition    and   requisites.  S   228    dd 
761,  702.  ^  ^         ,  ff 

supplemental  bills  in  the  nature  of  bills  of  revivor.  §  229,  p.  702. 

what  renders  a  suit  defective.  §  230,  p.  703. 

supplemental  bills,  g  231.  p.   705. 

parties  and  frame  of,  §  232,  p.  771. 
proceedings  uixtn.   5J  233,  p.  773. 

bills  in  the  nature  of  supplemental   bills,  in  general.  §  234,  p.  776. 

frame  and  requisites  of,  §  235.  p.  77S. 
proceedings  upon,  §  230.  p.  779. 
I'.ILLS  OF  REVIVOR  AND  SUPPLE:MEXT    (.see  Bills  of  Revivob). 
T'.LIXD  PERSOX— 

how  to  verify  aflidavit.    §  335.  ]>.    1081. 
ROAPD  OF  GEXERAL  .\PPKAISERS,  §   70.  p.  .304. 
BOXD— 

bill  to  compel   issue,  .ij   79.   p.  335. 

value  of  matter  in  dis|.nte  in   a  suit  on  a,  §  0,  p.  24. 

suits  on.  re(piired   by   I'edcral  or<Iers,  4;   ;!.3.  |>.  90. 

bill  to  set  aside,  regulate,  etc..  §  51.  pp.   143,   144. 

bill  in   Federal  court   to  cumpel    pavmcnt   of  interest  on.   out  of  taxes 
§   105,  p.  392.  ' 

j»artir's  to   bill  to  restrain   an    illegal    issue  of.  ij    Ij!),  p.   442. 

when  recpiired  by  State  statute  upon  injunction,  §  83.  p.  349. 

collection  of  injunction  Iwnds.  S  29S,  p.  825. 

by  receiver,  5-  .31 9,  p.  1025. 
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IU1\D    (ioiitiimc.lt-- 

lili'il  witli    iK'titidii   tor   rcmovjil  M'ciir»'s  riylit   to  costs,  §  407,  p.    \-7'K 
luiw    far    ilccisions    of    Stiil<'    courts    relative    to    imiiiicipal    bonds    arc 

ltiiuiiii<r  iijioii  Federal  triliunuls,  S  477.  ]>.  ir)74;   S  375,  p.   IIOS. 
on  removal  of  cause.  §  r>47.  p.   1S.5(). 
jriven   in  ii  cause   prior  to  removal  to   cileil'^aj    court,   ellVct  of   removal 

on  same,  §  .")47,  l>.   1S,")0. 
to  niarslial  in  admiraltv.  S  r)7-.  p.  l!l.")!t. 

see  also  Skci  urrv  ;  iNDKurAKiNd :    Kkmovai.  to  Fkdicrai,  Coi'irr. 

BONniU)J.l)ER— 

bill  by,  §  79,  p.  3;{5. 

trustee  of  on  same  side  of  suit  as,  ?;  41,  p.   103. 

parties  to  suit  bv,  of  bonds  secured  by  a  trust  mortgage,  §  112,  |>.   IDS. 

§   1]3,  p.  421." 
suit  by  niinority  of  to  foreclose,  §  J  13,  p.  422. 
parties  in  foreclosure  suits  by,  *^  113,  p.  422. 

suit  aj,'ainst  a  ccuumittee  of.  r(q)reseiitiiij:'  a  class,  §  .115,   p.  427. 
suit  by,  against  State.  5;  !():>,  p.  3!)2. 
suits  by  pliiintiir  on   behalf   of   bimself  and    others  similarlv    situated. 

§   114,  p.  423. 
when    trustees    of    railroad    mortgage    ncyd    nut    be    made    parties    to 

foieclosuro  suit  by,  ^118.  ]).  433. 
obtaining  injunction   in  suit  airecting  corporation,  §  204.  p.  848. 
of  corporations,  appointing  receivers  at  suit  of,  §  302,  p.  039. 

BOOKKEEPER— 

of  corporation,  when  might  be  made  jwity  to  suit  against  corporation 
under  English  practice,   S    111,  p.  404. 

BOOKS— 

introduction  of,   in  evidence.  §  333,  pp.   1007,   1068. 

BOUNDARIES— 

suits  by  States  to  determine,  §  3,  p.  4. 

proper  mode  of  proceeding  in  case  of  disputed,  §  3,  p.  7. 

BREACH  OF  CONFIDENCE— 

defendant  mav   demur   to   bill    if   his   answer    would    involve  a,   §   348, 
p.  1123.        "  - 

BREACH  OF  CONTRACT— 

injunctions  to  prevent.  §  207,  p.  852. 

injunctions  to  prevent,  in  matters  not  all'ecting  land,  §  281.  p.  889. 

BRIEFS  IN  APPELLATE  COURTS— 

to    be    filed    with    clerk,    and    furnished    to   counsel    on    opposite    eide, 

§  707,  pp.  2.527,  2.52S. 
what  to  contain,   §   707,  p.  2528. 

see  also  AirE.XDMENTS  to  Rules  of  Circuit  Cour"^  ok  Appeal.s  : 
State  of  Eact.s. 

BURDEN  OF  PROOF— 

in  showing  diverse  citizenship,   g  40,  p.  131, 

C. 

CALENDAR— 

of  motions,  §  252.  p.  803. 
bringing  suit  to  a  hearing,  §  309,  p.  1187. 
precedence  of  appeals  on.  §  707,  pp.  2525-2527. 
CALIFORNIA— 

divided  into  two  districts,  S  00.  p.  219. 

counties  and   times   and   places   of   holding  court  therein   enumer- 
ated, i?  00.  )).  210. 
districts  of,   included  within   Ninth   Circuit.    S   4,   p.   9. 
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CA  I.IFORX  J  A    ( continued )  — 

time   witliin    which   cause   to    he   docketed    in    United   States    Supreme 
Court  in  case  of  appeals  or  writs  of  error  from,  §  704,  p.  2503. 
CAN  CELLATION— 

of  intruments.  §  79,  p.  333. 

I'APITAL  CRIMK    (see  Crime;   Crimix.\l   Proskcdtion), 
CAPITAL  PUNISIttlENT— ' 

conviction  of,  §  688.  pp.  23G9,  2370;   §  698,  p.  2457;   §  703,  p.  2360. 
writ  of  error   in  cases  of,     §707,   p.  2526. 

see  Criminal  Proskcutio.n  ;    Whits  of  Error  and  Appeals. 
CARRIER— 

receiver  of  railroad,  a  common  carrier,  §  312,  p.  1006. 
how    far    decisions   of    State    courts    relative    to   common    carriers    are 
binding  upon  Federal  tribunals,  §  477,  p.  1569.    / 
see  also  Cokporatioks. 

CAUSE  pp:titions— 

so  called  because  made  in  a  cause,  §  253,  p.  807. 
CERTAINTY— 

in  bills,  §   137,  p.  478. 

bill  deficient  in,  demurrable,  §  367,  p.   1183. 
waiver  of  objection  to  lack  of,  §  137,  p.  485. 
in  answers,   §   175,  p.  630. 

CERTIFICATES— 

of   receivers,   §   309.  p.  987. 

exemplifying^  books  and  papers  to  be  used  in  evidence,  §  333,  p.  107(.». 

clerk  to  autlientication  of  record  on  appeal,  §  704,  p.  2498. 
CERTIORARI— 

bills  of,  practice  respecting,   S   132,  p.  466;   §   159,  pp.  568-569. 

writs  of,  §  460,  pp.  1409-1473. 

jurisdiction  of  courts  to  bring,  §  460,  pp.  14G9-1473. 

to  State  court  to  make  return  of  record,  after  removal  of  cau.se  to 
Federal  court,  §  553,  p.  1879. 

for  a  diminution  of  record,  §  704,  p.  2505. 

pending    writ   of,   for    diminuition    of    the   record,  the    hearing   of   tlie 
cau.se  on  appeal  is  usually  adjourned,  §  704,  p.  2505. 
CESTUI   QUE   TRUST— 

when  necessary  parties  to  suits  afTectiiig  trust  property,  §  113,  p.  419. 
see   also    Rk.nekiciary. 

CHANGE  OF  RESIDENCE— 

purpose  of,  does  not  prevent  cliange  of  citizenship,  §  46,  p.  126. 
I  MARGE- 

State  statute  limiting  powers  of  judge  to  comment  on  the  facts  in 
charge  to  jury,  or  directing  that  such  charge  be  in  writing,  effect 
of  in  Federal  court.  §  473,  p.  1550. 

when  trial  judge  may  connnent  upon  the  facts.    §  473,  p.  1550. 

general  cxceptirm  to,  wh»'n  unavailing,  g  479,  j*.    1598. 

exception  to  refusal  of  ((luit  i<>  charge,  §  479,  p.  1598. 
(  IFARITY— 

necessary  parties  to  suit  brought  by  one  entitled  to,  on  belialf  of 
himself  and  others  similarly  situated,   §    114,  p.   426. 

informations  filed  on  behalf  of.  §  131,  p.  464. 

liberal  amendmeids  in  fav(u-  of,  §  206.  p.  715. 

relief  •,'ranted   without   ref,'ard    to  allegations   in   bill,   §   154.   p.   56!. 

(  n.MriKR.s— 

iiiiun()i<ms  to  restrain  corporations  from  violating  their,  §  264,  p.  S47. 
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I  IIAKIKKS    u-oiitiinifd) 

party  whusc  laiul  lias  liccii  lakiMi  l>_v  i'ur|iorat  ion  iimlcr  |)()\V('i-  of 
I'luiin'iit  domain  may  obtain  injiiiu'tion  for  ii.sin-i;  siicii  lands  for 
I>ur{)oso   luit    ailovM'd    i>y    lonipany's   ciuirtiT,  §   "iCU,   p.   84!t. 

>  llAlTET.r- 

injinn-tion  to  ri'strain   aiii-nation   of   a   siM-cifie,   §  272,   j).   803. 
ihjnnction  to   jMovont   sali-s  and   transfers  of,   §  272,  p.  804. 

ClHCUiTS— 

onnmoratcd   and  descrilicd,   (^  li.").  pp.  2l.")-2(i;5. 

OIIUHIL'    I'OIU'IS— 
abolished,  §  2,  p.   2. 

'jiiuiiT  corirrs  of  aim'kals— 

api)i'liate    jnrisdii't  ion,  ?j   (iDO,    pp.  243(i,   2437. 

iurisdic-tioii.  §  4.  p.  S:    S  ■"iOO.  p.  931;    S  (i8«,  P-  2371;    §  089,  p.  2378; 

§  093,  p.  240!);    S  01)5,  p.  243."i ;   §  000,  p.  2430,  2437. 
jjower   to   issue  writs,  §   4,   j).    8. 
torritorial   jurisdiction,  ^   4,   ]>.  8. 
tonus  and  places  of  lioldinji,  S  4,  pp.  S-ii. 

see  A.MKNDMIONTS   TO    lIlLKS. 

review  of  decisions  by  Sui)renie  Court,   §    088,   p.  2371. 
certiiieation  of  questions  from,  to  Supreme  Court,   §  089,  p.  2378. 
limitation    of    time    for    review    of    decisions    of,    by    Supreme    Court, 

§    09S.   p.   24r)7. 
writs  of  error  from,  §  0!)!),  ]>.  24()2. 
printing  records  in,  §  707,  p.  2")30. 
briefs  in,  §  707,  p.  2530. 

see  also  As[Eni)MEi\ts   to   Rui.es. 
proceedings  upon  decisions  by,  >?  711,  p.  2539. 
maudates,  §  712,  p.  2558. 

see   also   Ai'peals    and    Wkits  of   Ekror    A?fD   Appeals;    Bank- 
ruptcy. 

CITATION— 

to  defendants  in  error  or  respondent,  §  099,  p.  2468;  ^  700,  p.  2472. 
failure  to  serve,  when  ground  of  dismissing  case.  §  099.  p.  2409;  §  70<i. 

p.  2473. 
failure  to  serve.  Iiow  waived,  §  699.  p.  2409. 

CITIZENS— 

of    ditlerent    States,    jurisdiction    of    Federal    courts    in    controversies 

between,  §  1,  p.  !;'§  5,  p.    12;   §  40,  p.  97. 
of  same  State.   §  5.  p.  12. 
suits  against  States  by,  §   T*5.  p.  387. 
of  what  State  eoipnration   regarded   as  a,   §  47,  p.  133. 

national   bank    regarded   as   a,   §   47,   p.    135. 
of  what  State  a  corporation   is  presumed  to  be,   §   135,   p.  471. 
if   party  desiring  to    interver.e    in   a    suit    is   citizen    of  same  State  as 

one   of   the  defeiulants.  that   will  usually    not   deprive  the  court   of 

jurisdiction,  §  258,  p.  822. 

CITIZEXSHIP— 

of  infant  as  affecting  jurisdiction,  §  90,  p.  358. 

necessary  allegation   in  a  bill.  §  135,  p.  470. 

averment  of,  uuist  be  as  of  the  time  of  ctmimeneeuHiit  of  siiit,  §   135, 

p.  471. 
change  of  after  jurisdiction  has  attached,  i?  40,  p.   125. 
effect  of  change  of,  for  purpose  of  suing  in  Federal  court,  §  40,  p.  131. 
not  determined  by  form  of  pleadings,  §   40,  p.  97. 
of  natural  yjersons,  determinatitm  of.  §  46.  p.  126. 
of    corporations,   §    47,    p.    133. 
of  unincorporated   stock  companies.  §  48,  p.   140.. 
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(  TTTZEX8HIP    ( continued)  — 

of  {jartnoifihips,  §  49,  p.  141. 

not  (k'tennined  by  intention.  §  46,  p.  131. 

allegation  of,  §  46,  p.  132. 

evidence  of,   §  46,  p.  132. 

as   afl'ecting   jurisdiction   of    Federal   courts.   §   40.    p.    132. 

not   determined  by  residence.   §  4(1.   p.   120. 

of   members   of  voluntary   association.   §    115,  p.  427. 

costs  when  action  is  dismissed  for  want  of  jurisdiction  for  lack  of 
difference  of  citizenship,    S    407,   p.    1278. 

see  also  Removai,  of  Causes;   Rksidence:    Bins. 
CIVIL   LA^^•— 

source  of  equitable  practice  and  iurisj)rudence.   §   78,  p.  315. 

practice  of  taking  libels  pro  confesso.   172,   p.  617. 
CIVIL  RIGHTS  LAWS— 

suits    under,    §    5.    p.    11. 

practice  in  removal  of  cases  arising  under.  §  5.52.  p.  1875. 
CLAniS— 

suits  to  collect  claims  against  the  I'nited   States,   §  5,  p.   14. 

suits  concerning  mining,   i;   31.   p.   S7. 

suits  for,  claims  founded  on  Constitution  and  laws  of  the  United 
States,   §   f)G,   p.   372. 

practice   in  en.foreing  such  claims.  S;   i)(i.   ]>.  373. 

effect  of  rejection   of  by   Comptroller  of  the  Treasury,  §  06,  p.  370. 

a])i)eal   by  tlu    jilaintiff   in  such  cases.   §   97,  ]).  376. 

;i.gainst  a  corporation  Mhicli  has  been  sold,  after  discharge  of  re- 
ceiver, the  purchaser  is  the  proper  party  to  suit  to  enforce.  §  113. 
p.  417. 

certain   clainis  preferred   out    of  funds    in   bands   of    receivers    in   lail- 
road  foreclosure  suits,  §  305.  pp.  B.Ki,  1)57. 
see  also  CotRT  oi'  Claims:   P>a.\ki:tptcv. 

CLASS— 

suits  against  one  or  more  of  a.  proper   parties  in,  §  115,  p.  427. 
suits  by  or  against  one  oi-  more  persons  as  rei)resentatives  of  a  clas« 
claiming  a  common   riglit.   ji    I  l(i.  j).   428. 
extent    to    which    bound    li\     >iiit    against    ii'i>resentatives    of,    §    11."). 

p.   427. 
.statement   that   comjilainaut    sues   so    should    be    in    address   clause    of 

a  bill,  §  134,  p.  469. 
«uits   for   plaintiff  alone   and    repre>ciiting    a,    not   multifariotis,   §    142. 

p.  506. 
suits  on  behalf  of  nu'mbeis   of.  see   also  Intekvextion. 
CLERICAL  ERROR    (see  also   Coruection    ok    Deckee   Otherwise  than 

KY     Ari'EAL). 

CLERKS  OF  COURTS— 

direction   to  enter   appearance,    ij    169.   p.  (iOO. 

approval    of   bond   on    wiit   of   error   cannot    l)e  delegated    bv    judge  ti 

clerk.   §  702,  p.  2480. 
undertaking    to,    for    fees,    by    plaiiitill'    in    error,    on    doclceting    cause 

and    filing  record   in   United   States  Supremo   Court,  §  704,   p,  2504: 

§  705,  p.  2511. 
no  security   for   fees  to  cleric    of    Siipieme   Court  of    United    States    re- 

([uired  in  writs  of  error  in  criminal   prosecutions,  §  702,  p.  2481. 
l>owc-r  to   issue   blank   writs.   !^  455,   p.    1441. 
certificates  of.  §  333,  ]).  1074. 
transcripts  by,  §  333,  pp.  1073.  1074. 
fee  of.    in    Su])reme    Court    and   Circuit    Court    of   Appeals,   §   417,   jip. 

1301,    1304. 
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CLEllKS  OF  tX)riM'S    (oontiiiuod)  — 

fee  of,  in  District  I'ourt,  §  417,  p.   1307. 

of  District  Courts,  dutios  of  oflioe,  §  257,  p.  817. 
Ol.lKXT— 

costs  as  bctwi'on  solicitor  and.  §  422,  p.   1335, 

rLOSTNG— 

at  liearinj,',  §  374.  p.  1105. 

argument  in  appellate  court,  §  707,  p.  2532. 

CLOUD  UPON  TITLE    (see  Parties;   Bill;   Titles). 

C^Ll'BS    (see  Volu.ntauy  Associations). 

CO-DEFENDANT— 

answer  cannot  pray  relief  against,  §  174,  p.  624. 

wlictlier    admissions    of    one    defendant    can    be    used    against,    §    330, 
p.   1058. 

CX)LLECT0R— 

recovery  against,  execution,  §  427.  p.  1350. 
COLLUSION— 

removal    of    receiver    because    original    appointnaent    was    obtained    by, 
§  323,  pp.  1036,  1037. 

bill  to  impeach  for,  §  451,  ]i.  14n. 

remanding  cause  improperly  removed  to  Federal  court,  §  550,  p.  1914. 

<  OLLUSIVE    ASSIGNMENT— 

removal  of  cause  in  case  of,   §  537.   p.  1759. 
dismissal  for,  §   363,  p.   11 09. 

( OLOR— 

witness  not  to  be  excluded  on  account  of,  §  339,  p.  1086. 

1  ■OI/)RAD0— constitutes  one  judicial  district,  S  6G.  p.  219. 

times    and    places    of    holding    court    therein    enumerated,    §    06, 
pp.  219,   220. 
districts  of,  included   within    ['Eighth   Circuit.   ?;   4.  p.  9. 

COMBINATION— 

bill    charging,   wlien    ninltifaiious,    g    141,    p.   506. 

injunction  to  restrain,  §  283,  p.  892. 
COMITY— 

between  State  and  Federal  courts,  §  52,  p.  152;   §  60,  p.  ]8^. 

COMMERCE— 

compliance    with     Interstate    Commerce    Act    compellable    in    certain 
cases  by   injunction,   §   283,  p.   893. 

suits  to  protect,  §  5,  p.  17;  §  61,  p.  187.  §   105,  p.  3S8. 

COAOIERCE  COURT,  §  75,  p.  298. 

COMMERCIAL   LAW— 

what  principles  of,  applicable  in  Federal  courts,  §  477,  p.  1568. 

COMMISSION— 

to  take  testimony,  see  EvinENCE. 
COMMISSION   OF  REBELLION— 

when  will  issue,  §  189,  p.   681. 

COMMISSIONERS— 

fees  of,  §  420,  p.  L327. 

COJLMISSIONERS  OF  PATENTS— 
bill   against.  §   147.  p.  536. 
injunction   against,  §   147.   p.  538. 

COMMITMENT— 

notice  of  motion  for  process  of.  to  be  served  personally,  .?  251,  p.  799. 

order  of,   §   429,   p.    1367. 

order  cannot  be  altered  at  subsequent  term.  §  429.  p.  1368. 
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COMMITTEE— 

for  lunatic,  on  suit  brought.  «i   107.  p.  400. 

suits  by.   §  !)].   p.   ^n!). 
appointment  of  new,  when  old  dies.  S5  91,  p.  359. 
practice   in  England.   §   91,  p.  359. 

suits    against    a    committee    chosen    to    represent    a    class    of    defend- 
ants,  §  115,  pp.   4-20.  427. 
creditors    in    bankruptcv;     bondholders,    stockholders    or    intervening 
parti.'s,  §  619,  p.  205S.  " 

COMMON  CARRIER— 

receiver  of  railroad  a,  §   312,   p.    1006. 

how  far  decisions  of  State  courts  relative  to,   are  binding  upon   Fed- 
eral tribunals,  §  477,  pp.  1570,  1571. 
see  also  Carrier. 

COMMON  INJUNCTIONS    (see  Ixju.nctioxs)  . 
COMMON  LAW— 

acts  upon   property,   not  ixn'sons,   §    78,    p.    316. 

origin  of,  §   78,  p.  316. 

source  of  etjuitable  practice  and  jurisprudence,  §  78,  p.  315. 

desire   to   soften    rigors    of,    the    foundation    of    equity    jurisprudence, 

§   78,   p.   315. 
distinction  between,  and  equity.  §  78,  p.  316. 
see  also   Practice  at  Common   L.\w. 

COMMON-LAW  PROCEDURE    (see  Practice  at  Common  Law). 

COMMON   lM(;ilT— 

suits  by  or  against  one  or  hkhc  persons  as  representatives  of  a.  S  116 
p.  428. 

( 'OMPELLINC— 

witness  to   testify,  §  343,   p.    1109. 

proceedings   compelling   answer   for,    !    189,  p.  681. 
COMPENSATION— 

suits  to  recover,  §  5,  p.   17. 

terms    as    to.   of   receiver,    imjwsed   bv    court    on    appointment,    §    306 
p.  977. 

when  receiver  obliged  to  act  without,  §  318,  p.  1023. 

of  receivers,  S  •i--,  p.  1033. 

of   master,    §    395.   p.    1255. 
COMI>E'!ENCY— 

of   witnesses,   9(!e   Evidence. 
COMPETITION— 

suits  to  restrain  unfair,  §  24,  p.  07. 

no  injunction  to  restrain  mere,  §  264.  p.  848. 
see  also  ]\Io.\opox.y. 

COM  PLA  INT- 
dismissal  of,  S  473,  p.  1554. 

judgment    unconditionally    dismissing,    may    be    reviewed   by    writ    of 
error  from  Supreme  Court  to  State  court,  §  692,  p.  2401. 
see  also  Rii.i.s-.    Parties;    Pleadinos. 

COMPTROLLER  OF  THE  CURRENCY- 

a[>])ointment  of  receiver  by,   S   302,  p.   940. 
introducing   in   evidence   papers   executed   Ijy.   S   ^>-^^.   p.    1005. 
when  not  a  necessarv   partv  to  suit  against  a   receiver  of  a  national 
bank.  S   113,  p.  416. 

(  ().\(  i.'  SIONS   OF   LAW— 

not  to  be  stated   in  bills,  §  i:{7,  pp.  479,  480. 
not  to  br-  stated   in  adidavit,  S  337.  pp.  1084.   1085. 
see   also    I'a(  ts. 
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»  oNCI.rsiONS  01'    LAW    (ooiitiiiiunl^  — 
iloiiial  of,  §  174.  |i|>.  (i-iS,  (ii21>. 
(lonnuTor  doos   not    ndiiiit,  §  .'!(!(!,   p.   1177. 

co.W'iuuKxr  .uiJisDkilox— . 

nf  Statf  and   District  Courts.  §  5,  p.  Hi;   §  62,  p.  152. 
(lisiuissjil  of  bill  for  failtii'c  of  plaintilV  to  olcct   wlictluM-  lio   will   jiro- 
civii   at  law  or   in  0(|uitv.  J;  ;i()S.  p.    118(1. 

lONOEMXATlOX   PR(KT>K1)1  N(^8— 

for  L'nited  States,  practit-p  in.  §  5,  p.   1."^;    ij  482.  p.  1007. 

injunction  atVeotinf,'.  S  270,  p.  857. 

wJHMi  M-niovaMe.  Jj  482.  p.  KiM:    §  5.S8,  |)p.   1772.  177o. 

CON DITI ON AL   D VX'llK K— 

sometimes   made   without  reference  to   pleadings,   for   tlie  purpose   of 
doing  eciuity,  §   15:?.  p.  .")57. 
see  also   Dkchkks. 

CONFLICT  OF  LAWS— 

when  lex  fori  governs,  §  477.  p.  1378. 
see  STATf:  Courts;   Statk  Statutes. 
CONFOimiTY— 

of   practice    in    Federal   courts   to   State.    §   453,   p.   1423. 
CONGRESS— 

suits  for  removal  of  members  of,   §  5,  p.  15. 

exemption  of  members  of.  from  service  of  process,  §   167,  p.  602. 

when   writ   of  ne   exeat    repiihlira    cannot   be    issued   against  membera 

of.   §    327,   p.    1047. 
introducing    in   evidence   extracts    from    the    journal    of  the  Senate   or 

of  the  House  of   Representatives,   §  333.   p.    1073. 
recovery    against    otticer    of    either    House    of;    execution.    §    427.    pp. 

1352-1353. 
practice  on  removal  of  suits  against  oflicers  of  either  House  of.  §  551, 
p.  1869. 
CONNECTICUT— 

constitutes  one  judicial  district,  §  66.  p.  220. 

times  and  places  of  holding  court  therein  enumerated,  §  66,  p.  220. 
the  districts  of.  iiicluded  within  the  Second  Circuit,  §  4,  p.  8. 
CONNOLY  THEODORE— Article  by  §  466,  p.  1508. 
CONSENT— 

to  relief  sought  as  affecting  necessary  parties,  §   122,   p.   452. 
decrees  entered  ujjon.   what  to  be  stated    in,   §   404,   p.   1270. 
dismissal  of  suit  on.  costs  and  fees,  §  417,  p.  1308. 
amendment  of   order   or  decree   entered   by,    §   444,    p.    1393. 
a   case   of  which   the   Federal    court  could   not   otherwise   take    juris- 
diction cannot  be  removed  from  State  court  by,  §  538,  p.  1766. 
cause    whicli    was    properly    icmoved    to    Federal    court    cannot   be    re- 
manded on  consent.   §   556.  p.  1910. 
appeals  from  decrees  entered  by  consent.  §  711,  p.  2552. 

CONSIDERATION— 

inadequacy  of,  §   79,  p.  333. 

CONSOLIDATION   OF   SUITS— 

common-law  procedure  respecting,   §   453,  p.  1424. 
at  law  and  in  equity,  §  138.  p.  485.  §  472,  j).   1544. 

CONSTITUTION— 

as  affecting  jurisdiction  of  Federal  courts,  §  1,  p.  1. 

distinctions  made  bv,  between  law  and  equity,  §  80,  p.  336. 

suits  arising  under,'§  1.  p.  1 ;   §  5,  p.   12;   §  24,  p.  56;    §  25,  p.  68. 

to   redress  deprivation,   right,   privilege   or   immunitv    secured  by, 
§   5,  p.    15. 
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COXSTITI'TIOX    ( contiiHud  )  — 

niu.st  he  a  clear  qiicstiim  under,  on  tlie  pleadin.i^s.  §  24,  p.  00. 

suits  against   United  States   npon   (daiins   under,   §   95,   p.  yUo. 

custody  of  property  wliere  federal  oourt.s  exercise  jurisdiction  under 
Constitution  and  laws  of   I'nited   States,   §  .59,  p.   177. 

liability  of  States  to  suits  by  private  persons  under,  §  105,  p.  :>S7. 

suits   of  one   State   against   anotlier.   under,   i*    104.  p.  384. 

power  of  Congress  to  enact  law  allowing  in  a  single  specified  suit 
against  a  corporation  chartered  by  it.  matters  and  defendants  to 
be  joined,  in  a  manner  that  would  otherwise  constitute  multifa- 
riousness, §  143,  ]>.  510. 

exemption  uiuler,  of  certain  Federal  otiicers  from  process,  !;  1()7. 
p.  602. 

writs  of  error,  in  any  case,  in  District  Court,  brought  on  account  of 
the  deprivation  of  anv  right  or  privilege  secured  by  the,  §  (i8>S. 
pp.  2368,  2369. 

review  bv  writ  of  error,  of  decision  of  State  court  affecting,  §  692. 
p.  2393. 

see   also   Contract. 

CONSTITCTIOXAL  LAW— 

rulings   involving,  upon   hearing,    ?;   375.  p.   1198. 

State    statutes     regulating    procedure     in     Federal    courts,    efTect    of, 

§  477,   p.    1573. 
State    statutes    excluding    corporations    from    doing    business    within 
tlieir  limits,  §  537,  p.  1758. 
CONST  RCCTI  OX— 

of  State  statute  by  State  couit.  how  f.nr  Ijinding  on  federal  trilmnals. 
§  477,  p.  1575. 

COXSTRUCTIVE  FRAUD— 

as   a    subject   of   equitable   jurisdiction.    §   79,    p.    321. 
COXSTRl'CTI\'F   IRUSIS— 

as  subjects  of  equitable  jurisdiction.   S  79,  p.   320. 
COXSUl.Ai;    COURTS— 

jurisdiction  and  practice.  S  74.  p.  2S0. 

apeals  from,  §  693,  p.  2411. 

COXSULS— 

jurisdiction  of  ca.ses   ad'ecting.  ij    1.    \>.    1. 

original   jurisdiction    of    United    States    Supreme   Court    in    controver- 
sies afi'ecting,  Ji  3,  ]).  3. 
jurisdiction  of  District  Courts  in  suits  agianst,  §  5.  pp.    16.  21. 
introducing    in    evidence    copies    of    paoers    in    the    ollice    of    a.    S    333 

]).    1073. 
consular  certificates,  §  333.   p.    1073. 
COXTAOIOUS  DISEASE— 

provisions  as  to  holding  to  t<'rms  of  I  nited  States  Supreme  Conn  in 
case  of.  i;;  4.  p.  S. 

COXTEMRT— 

notice  of  motion   Uw  |)roces.s  of,  to  i)e  ser\rd   personally.  S   2.')1.  |i.   799. 

paity    in.   restricted   to  certain   motions.   4;   251.   p.  S02. 

iccciving    fees    by    counsel    assigned    to    )ieis<,n    suing    in     inihiu    pnii- 

prrix.   a,    S   253,    p.   807. 
interferenco   with   receiver,  a.   is  311.    p.  999. 
witness   refusing  to   testify,   is    343.    p.    1109. 
common-law    procedure   respecting,    ii    -J53.    |j.    1424. 

jurisdiction    of    Federal    eonrts    to    punish    acts    c(umuitled    before    re- 
moval  of  caiise.   §  555.    p.    19(14. 
see  also   Km'orckmk.nt  ni    I)i;<i<t:i:,s  and   Ohokus. 
punishment  for,  I>y   District  Court,  ti  5.  p.  20. 
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I  OXTKMl'T   (ooiitiiiiicin- 

|>roceoilini;s    (lisclun'«;i"tl    h\    aiiii'iitliiu'iit.    f;    "J  10,    p.    Tlil). 

^iolinitiou.  S  -l-!^.  1>.    l;5*">;>. 
rONTEMl'l'  l'K()C'Ki;niN(.JS— 

wlu'ii  aMii'iidnuMit  of  a  bill  discliarffes.   Ji  'J  10    ]).   720. 
a.>N'llMANOi:  - 

oxi'cutor  or  luliuinistrator  lH'ci>iniug  party  eiititlod  to  a,  §  2 It!,  p.  7."iH. 
see  also   Postponkment. 

CONTRACT— 

relief  in  equity  against.  §  7!).  p.  333. 

when  not  speeiiieally  enforced.   §  70,   p.  333. 

to  build  bridge,   when  not  specitically   enforced,  §   70,   p.   333. 

bills  to  contain   no  unnecessary  recitals  of,  §  237,  p.  7H2. 

alternative  relief  in  action   alTecting.  ?  138,  ]>.,i48S. 

injunction   to   enforce   s])ecitie    perfoiniance   of,   all'ecting    land,    §    2(5.'), 

"p.  8d0. 
injunctions  to  compel  the  performance  or  prevent  tlie  breach  of,  §  207, 

p.  852. 
injunctions  to  compel  the  performance  or  prevent  breacli  of,  not  affect- 
ing land,   g   28],  pp.  8S0-801. 
injunction    to    restrain    defendant     from    violating    negative    promise 

"contained  in  a,  §  281,  p.  880. 
with  receiver,  §  307.  p.  080. 
liow    far    decisions    by    State    courts    upon    the    law    of    contracts    by 

corporations  are  binding  upon  the  Federal  courts,  §  477,  p.  1571. 
how  far  construction  of,  by   State  courts  will   be  followed  in   Federal 
tribunals,  tj  477,  p.   1573. 
see  Specific   l?EKFOR>rANCE  of  Coxtracts. 
effect   of    State    statute    autliorizing   decrees    of   specific    performance, 

§  82,  p.  346. 
bill  to  cancel   illegal,  §  70,  p.  333. 
bill  to  cancel  marriage,  §  70,  p.  333. 
suits  upon,  §  5,  p.  10. 

suits  on   assignee  claims  under,   §   63,  pp.  202-206. 
when  assignee  of  one  party  may  bo   sued  bv  the  other   party,   §   63, 

p.  207. 
suits  on,  with  United  States,  §  96,  p.  360,  §  071,  p.  2300. 
suits   for   extra   woi-lc    under   contract   with   government    agent,    §   96, 

p.  371. 
owners   of   partial   interest   in.   for  land,   when   not   necessary   parties 

to  suit  on,   §  1 10,   p.  438. 
specific  performance  of.  for  land,  §   110,  p.  438. 
necessary   parties  to  suit  on,    §   120,   p.   443. 
of  corporation,  presumed  to  be  within  charter,  §  144,  p.  514. 

CONTRIBUTION— 

as  a  subject  of  jurisdi(;tion   in  equity,   §   79,  p.  322. 

( 'ONTRIRUTORY  NEGLIG]-:NCE — 

how  far  decisions  of  State  courts  uj>on  law  of.  are  binding  upon  the 

Federal  tribunals,   §  477,  p.  1560. 
pleading,  §  454,  p.  1431. 

CONTROVERSY- 

between  citizens  of  different  States,  §  40,  pp.  07-100. 

how  determined.   §   41.   i).  100. 
between  two  States.   §   104,  |).  384. 
confined   to  questions  of   property,   S    104,  p.    384. 
separable  controversies,  §  541,  p.   1787. 

CONTUMACIOUS   WITN ESS— 

compelling  to  testify,   §   343.    p.   1100. 
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COXVERSIOX— 

of  property,  not  ground   for  liill  in  equity,   i;  70.   p.   ?>:U. 

suit  for,  §■  63,  p.  200. 
COX  VICT— 

time  of,  to  bring  appeal  or  writ  of  error,  §  098.  p.  2457. 
see  also  Cbiminal  Pkosecdtioxs. 

COPYRIGHT— 

juri:^ciietion  of  cases  concerning,  §  o.  p.  21. 

when  suit  arises  under  laws  of  United  States.   ^  29,  p.  S3. 

romplete  title  to.  must  be  alleged  in   a  bill  for  infringement,  §   144, 

p.  r,14. 
must  allege  compliance  with  statutes.  §  144,  p.  514. 
effect  of  State  statutes  of  limitatinu  upon,  §  61.  p.  184. 
reached  by  creditor's  bill.    §   79.   p.   324. 

necessary  parties  to  suit  by  equitable  assignees  of,  §  112,  pp.  409,  410. 
bill  of  infringement  of,  §  138.  p.  485;  §  142.  p.  508:  §  153,  p.  557. 
iniunction  to  restrain   infringement  of,   §  105,  p.  394;    §  267,  p.  852; 

5:  278,  p.   882. 
writs  of  error  to  reyiew  decrees  concerning.  §  695,  p,  2421. 
I)leadings  in  bill  to  enjoin  infringements.  §  138,  p.  508. 
pleadings  at  common  laAy  in.  §  454,  p.  1432. 

cora:m  xoris— 

writ  of  error,  when  allowed,  §  481,  p.  1605. 

COR  FOR  ATIONS— 

State  statute  cannot  regulate  suits  by  foreign,  §  83,  p.  349. 

State    statute   concerning   suits   by    or    against   consolidating    corpora- 
tions followed,  §  83,  p.  350. 

inspection  of  books  of  corporation,  §  332,  p.  1062. 

where  parties  are  federal  corporations,  §  27,  p.   79. 

effect  of  citizenship,  §  41,  ji.  105. 

consolidated  citizensliip  of,  g  47,  p.  137. 

location   of  principal   office   does   not   affect   the   citizenship   of,   §    47, 
p.  140. 

State  officer  enjoined  from  reyoking  license  of  foreign,  §  105,  p.  394. 
refusal  to  issue  new  license,  §   105,  p.  394. 

suit  against  receiyer  of.  |)arties  to.  §  113,  p.  416. 

suits  by  assignees  of  clioses  in  action  of,   §  03.  p.   199. 

claims   against,    when   corporation    lias    been    purchased    after   the    re- 
ceiver is  diseliarged.  parties  to  suit  to  enforce,  §  113,  p.  417. 

in    suit  by   stockholder  against,   directors  need    not   be   joined,   §    1  19, 
p.  -139.  ■ 

parties   to  a   suit   to  enforce   a  claim   against   a  third   party,   §   120, 
p.  448. 

suit  to  prevent  waste  of  corporate  assets,  §  120,   p.  448. 

when  a  necessary  party,  ?  120,  p.  449. 

bill    for    a   dissolution    and    siccounting   for    the    benefit    of   one    stock- 
holder.  §   120.   p.   450. 

bill   to  compel   issue  of  stock,  misjoinder.   §    140.    p.  493. 

jtiinder  of  corporation   and   stockholders   in  a   suit   on   a  bond,  §    141, 
p.   499. 

contracts  by.  presumed  to  lie  nithin  charter.  §  144,  p.  514. 

answer  to  be  made  liy  principal  oflicer,  §  174.  p.  627. 

abat'-inent   of   action   against.   Iiy  dissolution.   §   216,    p.  741. 

individual  liability  of  stocklinhiors.  Sj  82.  p.  344. 

fianrhisfs  not  foi-fcited  li\-  l>i1 
p.   .31 H. 

niil    I'MJoiiifd  at    suit   l>\    -tr;in;:<T  fiom   art    iiltrn    rirrs.  §   79.   p.   319. 

bill   by  ^<t«H•l■; holder  against,  §   7!l.  ]).  31S. 

charfiicd  iiy  Congress,   jurisdiction  of  suits,  by  or  against.  §  24.  p.  7 1 . 
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who    to    W   ina.lo    parties    in    a    suit    a-aiiist.    uiuUt    Kn-hsh    piartu'c, 

whoii  stoi-isholiliM-  ail'  iin-fssaiy  paitii's  to  suits  alli'itmii,  S  l'-*, 
p.  41S.  . 

parties  to  suit  by  stiuklioMiT.  on  luliall  of  Imnsi'lt  and  o11i.t<  similarly 
situati-il.   S    114.  |).    42:). 

suiuu^  stoi'klu)liU'rs  of,  as  representing  a  class.  ?;   II.).  ]k  4i/. 

if  party  to  hill,  law  of  State  rreatiusi-  same  to  he  statfii,  S    i:i.).   p.  4,  1. 

allegation  that  dofemlaiit  eori.oratiou  i-  ahoiit  to  e.xceed  its  powers 
insullieient:    faets  to  he  shown.  S   l^^T.   ',).  4S;!. 

alternative  relief  asked  for  in  suit  alVeeliiiL;  interest  in,  S    !:?S,  j).  48.). 

power  of  Congress  to  i)ass  law  allowing,  in  a  single  si)eeiiie(l  suit 
a'-^ainst  corporation  chartered  by  it.  matters  and  defendants  to  be 
joined  in  a  nianiier  that  would  otherwise  constitute  nuiltifariousness, 
'§  143.  p.  r)10. 

necessary    averments    in    suits    all'eetiiig    riglits    assertable    by,    ij    J4o, 

bills    in    suits    atlecting.    wlien    to    be    verilied,    §    145,    p.    515 -.    §    15(i, 

p.  5(52. 
service  of  subpivna  on.  S   lti4.  p.  oTO. 

unincorporated  association  suing  as.  ground  of  demurrer,  §  305,  p.  I  to. 
discovery  cannot  be  required  of,  §  174,   ]>.  ()27. 
but  can  be  retjuired  to  answer  fully,  §  174.  )).  027. 
answer  bv,  §  191.  p.  (iS4. 

allowing  stockholders  to  intervene  in  suits  allecting,  §  258,  ]).  826. 
injunctions    to    restrain    corporations    from    violating    their    charters, 

'§  204,  pp.  847-850. 
territorial  corporations,  Ji  27,  p.  SO. 
county  considered  as,  §  47,  p.  135. 

otlicers,  when   proper  i)arties  to  suit  against,   §  111,  p.  405. 
when  imi)roper  parties  to  suit  against.  S  111,  p.  404. 
when  receiver  of  projjcrty  of.  will  be  ajipointed.  5;  302,  ]>.  038. 
suits  in  the  name  of.  by  'receiver,  §  311.  )).  005. 
how    far    decisions    of    State    courts    upon    tlie    law    of  _ contracts^  by 

corjjorations  are  binding  upon  Federal  tribunals,   i^  477.  p.    1507. 
agreement    by.    not    to   remove    into    Federal    court    any    suit    brought 

^against  it  within  a  State,  g  537.  p.  1750. 
exclusion   of.   by   State    from    doing   business   within    its   limits,    §   53(, 

p.   1703. 
reorganization  of.  §  258,  p.  823. 

purchases  by  committee  of,  §  258,  p.  1759:  §  349,  p.  1239. 
see  also  Partiks;    Fokkicx   Cokpokattoxs:    Bankp.tptcy. 
CORRECTION   OF  DECRKE  OTHERWISE    THAN    BY   APPEAL— 
in  general,  §  443,  p.  1391. 

of  judgments  by   courts  that  rendered  them,   §  481,  p.    1004. 
-  anien.lment  upon  decree  without  a  r^■]learing,  §  444,  p.  1239. 
petitions  for  rehearing.  §  445.  p.  1398. 

practice  upon.  Jj  445,  p.  1399. 
supplemental  bills  in  the  nature  of  bills  of  review.  §  440.   p.   1400. 
bills  of  review.  §  447.  ]).  1404. 

provisions     peculiar    to.    for    matters    of     fact     newly     discovered, 

§  448.  p.   14ur,. 
])rovisions  eonimon  to  both  kiiid>  of  bilK  of  i<-\iew.   ^  4  I'.i,   p.  Ml.i. 
bills  in  the  nature  of  bills  of  review.  ?:  450.  ]).   1410. 
hills  to  impeach   decrees  on  account  of  fraud,   §   451.   p.JIKi. 

collusion.    S    451.    p.    1417. 
Mii]uise,  ij  451.  p.    1417. 
bills  to  suspend  or  avoid  the  operation  of  decrees.   §  452.  p.    1420. 
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COSTS^ 

when  not  con.sidcrod  as  adding  to  vahu'  of  matter  in  dispute,  §  20,  p.  o:^. 

making  persons  parties  to  suits  to  niiilet  for.  §  111,  p.  404. 

in    cases    of    fraud,    i)ersons    ^onu'tinies    allowed    to    be    made    parties 

only  to  be  mulcted  in.  S  111.  p.  400. 
payment  of  as  condition  for  leave  to   amend,  on   objection    for  multi- 
fariousness being  sustained,  g  143.  p.  olO. 
payment  of.  wlu-n  to  form  a  subject  of  prayer  for  relief.  §  ]o4.  p.  oOO. 
dismissing  bill  witli.  where   a   disclaimer   is   nuide  and   it   appears  that 

defendant  was  made  a  party  without  reason.  §  19(i.  p.  OSS. 
where   no   judgment   for.  will    l>e   allowed   against   the    United    States, 

§  05,  p.  '366. 
for  expunging  scandalous  matter.  §  23!).  p.  786. 
for  separate  answers.  §  100.  p.  GS2. 

for  exception  to  insuliiciency  of  answer.  §    104,  p.  086. 
precedent  to  leave  to  amend,  §  215.  p.  732. 
against  a   receiver,  a   preferred  claim.  §   311.  p.   096. 
for  taking  testimony,  §  352,  p.  1132. 
for  exceptions  to  master's  report.  §  303.  p.   1235. 
amending  bill  as  of  course  without  payment  of  costs,  §  209,  p.  717. 
suit  will  not  be  revived  merely  for,  §  218,  p.  744. 
making  of  separate  motions  discouraged  as  to.  §  251.  i>.  801. 
in    appellate    court    on    motion    to    dismiss    for    want    of    jvirisdiction. 

§   407.  p.  1278. 
when    judgment  on.  is  reversed  for  want  of   jurisidction  below,  §  412. 

p.  1280. 
definitions  of.  §  407,  p.  1277. 
when  both  parties  apiteal.  §  412.  p.  12S9. 
in  court  of  removal,  i;  412,  p.   1280. 
on   remand  after  removal.  §  412,  p.  1289. 
when    ease    dismissed    for    want    of    jurisdiction    in    court   of    original 

jirris<licti()n,  ii  412.   j).    12S0. 
not  decreed  under  English  practice  against  pauper.  §  413.  p.  1203. 
but  if  successful,  court  might  allow  him  full.  §  413,  p.  1293. 
plaintifV  dismissing  his  bill  without  co.sts,  §  361.  p.  1164. 
practice  respecting,   on  references,  §   388,  p.    1218. 
definition  and   distinction  between  costs  at  law   and  in   equity,  §  407, 

p.    1277. 
in  admiralty.  S  562.  p.  1048. 
in  bankruptcv.  §  650.  p.  2260. 
to  whom  costs  will  be  awarded.  S   407.   pp.   1270.  1280. 

classification  of  costs,  g  414.  p.  1204. 
costs  between  party  ami  pai'ty.  §  415.  p.  1204. 
attorney's   fees    ennmerated.   and   amounts.   §   416,   ])p.   1294-1301. 

Ik  long  to  party,  §  416,  p.  1301. 
clerk's  fees,  Su]>reme  Court  of  the  United  States.  §  417.  p.  1301. 
District  Courts,  §  417.  p.   1307. 
Circuit  Court  of  .\ppeals.  is  417.  pj).   \'MU    i;!i)7. 
marshal's  fees,  Siiiucme  Court  of  the  Lnited  States,  §  418,  p.  1313. 

general Iv.  S  418,  pp.    1313-i:i20. 
witne.ss'  fees.  §  419.  pp.  1320-1324. 
miscellanetius   disbursements.   Si    4211.    pp.    132-1-1330. 
Commissioner's    fees.   4;   420.    p.    1327. 
costs  out  of  a    fund.   S   421.  pp.   133l)    1335. 

as  b.-tween   solicitor  and   client.  S422,  pp.   1335-1337. 
taxation  of  costs    5<  423.  ]i.  1337. 
security  for.  S  425.  pp:  13.39-1342. 
upon    n-Miand    of    canse    im])rope]d\'    iciiiommI    to    l'"ederMl    eonrt.    §    556. 

p.    1017. 
appeal    from   taxation    for  costs.    §   424.    p.    1338. 
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I'OSTS    (I'ontiiiuwl)  — 

impi>soil  u]u>u  a   ifinjiiui.  S  •">•">''■  P-   H^--"'- 

soi'urifv    for.   not    viMiuircci    in    writs    of   iiror    to   lumvii'tioiis    of   i-rinio. 

5}  702.  p.  L'4S1. 
spcurity  for.  on  writ  of  crroi'  or  ;ippi"ul.  ?;  704,  p.  '24!lS. 

see    also    SKcnnTY    vou    Costs;     TKitMS;     Disriurr    Atkiunkv -, 

COMMISSIOMRS;       Cl.EKKS;        M  A  lisil  \l  s  ;       WiTNKSSlCS  ;        IJWK- 
Rl'PTCY. 

COl'XSEL— 

siirniitnro  of.  to  bill.  S  I;")."),  p.  .")(!1. 

-sijrnaturo  of.  to  anicnilcd  hill.  S  -10,  p.  710. 

signature  of,  to  bill  of  revivor,  §  223.  p.  753. 

us   soon  thereafter  as   counsel   ean   be    lieard    words   usually   eniployid 

in  notices  of  motion.  S   2r)l.  p.   800. 
when  to  sign  notice  of  inotion,   §  251.  ]).   SOO. 
former    Knglish    jiracticc    respecting,   as    to   argument    of   motions    by, 

§  252,  p.  804. 
assigning   under    English    |»ractice  to   petitioner    suing   in   fonna    pax- 

pcris.  '§  253.  p.  807. 
when    fees    of.    required    to    be    paid    l)y    party    desiring   to    intervene. 

§  258.  p.   822;   §  2G0,  p.  842. 
when  signature  of,  necessary  to  petition  for  intervention,  §  254,  p.  808. 
whom  receiver  may  not  retain  as,  S  ."'.12.  p.    1000. 
allowances  to,  in  receiverships,  §  32J.  p.    1032. 
agreements    between,    must    be    reduced    in    writing    or    made    in    open 

"court.  §  330.  p.  1050. 
on  hearing.  §  374.  p.  ]]05. 
time  allowed  on  argument  in  appellate  court,  §  707,  p.  2531. 

COUNSEL  FEES— 

when  payable  out  of  fund  in  court,  §  422.  p.  1335. 

COUNTER  AVERMENTS— 

to  avoid  anticipated  defense.  §  136.  p.  477. 

COUN'lER -CLAIMS— 

when  followed,  §  108,  p.  694;   App.  p.  2581. 

when  included  in  estimation  of  matter  in  dispute,  §  21,  pp.  53,  54. 
in  suits  by  tlie  United  States.  §  95,  p.  305. 
see  also  Setoff:    Cross   Biixs. 

COUNTY— 

is  a  corjwration.  §  63.  p.  201. 

subject  to  suit,  §  105,  p.  388. 

State  law  cannot  direct  jurisdiction  over,  §  83,  p.  349;  §  105,  p.  388. 

called   judicial  district,  §  453,  p.  1427. 

COUPONS— 

bill  by  holder  of.  §  79.  p.  329. 

amount  of.   when  included  in  estimating  value  of  matter   in  dispute, 
§  6,  p.  24. 
COURT  FUNDS— 

petition  for  payment  of.   §  253,  p.  807. 

(OURT-MARTIAl^- 

accused  may  testify,  §  523,  p.  1717. 

writ  of  prohibition,  against,  §  456,  p.  1443. 

(  OURT  OF  CTATMS- 

organization.  §  070.  p.  2299. 

jurisdiction,  §  90.  p.  375;  §  07.  pp.  2300-2.313. 

l)ractice  in.  §  97.  ]>.  378. 

statute  of  limitations.  §  672.  p.  2313. 

pleading's.   S§   (i73-075.  ]i]>.  2315-2328. 

attornev.s.  S  l'7().  ]>.  2329. 

evidence,  §677.  p]).  •'•.•'.30-2340. 
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COURT  OF  CLAIMS    (continued)  — 

motions,  §  678.  pp.  2340.  2342. 

abatement  and  revivor.  §  079.  p.  2341. 

discontinuanee  and  withdrawal  of  paper,  §  G80,  pp,  2341.  2342. 

trials,   §   081.   pp.  2342-2344. 

new  trials,  §  083.  pp.  2345-2349. 

judgments.  §  684,  pp.  2349-2302. 

appeals.  §  97,  p.  378,  §  686,  p.  2352:  §  690.  p.  2385;  §  696,  p.  2438. 

references,  §   682,  pp.  2344,  2345. 

assignees  of  claims.   §   671.  p.  2306:    §   673,  p.  2315. 

rules  of.  pp.  2964-2986. 
COURT  OF  CUSTOMS  APPEALS,  §  77,  p.  310. 

COURTS    (See   respective   titles:    and    O'STRiei'   of   Columbia;    Hawau  : 
Philippine  Lslaxds  akd  Porto  Rico). 

COVENANT— 

against  ancestor,  who  necessary  party  to  a  bill  to  enforce,  §  110,  p.  403. 
injunctions  to  enforce  specific  performance  of.  relative  to  land.  S  265. 

■p.  850. 
CREDITOR— 

of  estate,  not  to  he  joined  as  jiarty  with  receiver,  §  113.  j).  416. 

of    insolvent    debtor,    when    necessary    party    to    suit    brouglit    by    or 

against  insolvent  debtor,  ii   113,  p.  416. 
necessary  parties  to  suits  by  on  behalf  of  himself  and  others  similarlv 

sitiiatt'd.  §  114,  p.  425. 
iiling  bill  of  revivor,  §  219.  ji.  74(i. 
of  cori)oration  obtaining  injunction.  §  264,  p.  849. 
of  corporation,  appointment  of  receiver  in  suits  of,  §  302.  j).  941. 

see  Bamkruptcy. 
several,  on  different  obligation  cannot  unite  in  one  bill,  Ji  140,  p.  494. 
cannot   join    with    a    purchaser    upon    a    sherilT's    sale   to    set    aside    a 

fraudulent  conveyance.   §  140,  p.  494. 
suit  by,  against  a  stockholder  as   representing  a  class    for  capital   of 

a  dissolved  corporation,  §  115,  p.  427. 
bill  by,  to  reach  land  of  debtor,  necessary  parties,  g   119,  p.  440. 
parties  to  bill  to  enforce  liability  of  s((K-kholders,  §   119,  p.  442. 
j>arties  to  suit  to  enforce  a  lien.  §  120.  p.  449. 

CREDITOR'S  BILL— 

as  a  subject  of  equity,  §  79.  ]i.  323. 

State  law  authorizing,  §  82,  )).  34(i. 

eipiitable   jurisdiction    over,   5;    79,    ]).   323. 

value  of  matter  in  disj)ute  in,  §  15,  p.  42. 

on    decree    in    admiralty    not    within    jurisdiction    of    Federal     court, 

§  51,  p.   148. 
removal  to   Federal  court,  §  51,  p.   150. 
receiver  aj^pfiinted  ujion,  not  necessary   par<\    in   ancillary    ftucclosure 

suit,  S  113.  p.  417. 
members  of  difl'erent  firms  joined  in.  g  141.  ]>.  503. 
cannot  file  cross-bill   simplv    tt)  reduce  his  claim  to  jxulgment,    g   198, 

p.  095. 
founded  on  a  State  judgment   is  removable.  §  538.  p.  1762. 
necessary    parties   ti)   suit    ln'oiight   by   on((    on   behalf   of    himself    and 
others  similarly  situated   to  recover  ])rize  moTiey.  §  114.  p.  420. 
.see  also  Prize  Caxtses. 
niTME    (see    CRiMrxAL   Pkoskci-i  ion  :    Uahkas    Cohi-us;    Conviction    ok 

(   APITAL   OR    iM-AMOl  S    C'Rl.MK:    PRACTICK    IN    CRIMINAL    CASES). 

CR I .\UNAL  PROSECUTION— 

practice  in.  §  483.  p.  1615. 

defendant  in  certain  cases  oliliged  (o  answer  a.  charge  of  fraud  which 
might  sultject  liiin  to  a.  g  3  IS.  p.  1  123. 
in  juncliiiiis  will   not   bi'    issued    tn  slay.   §  271,   p.   861. 
[••(■<l.    I'la.-.   \nl.    III.— 222. 
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LKIMINAI.    PKO^Kll'TION     (loiiliiuu.j)  — 

wluMi   iujuiu'tiou  will  W  issuoil.  S  -^1)  P-  ^•»-' 

roiiipott'iu'v  of  witiicssi's   in.  J?  '.VM\  \).  U)!>7. 

jmis.lirtioii  of  l)istrii-t  Court.  §   5.   p.  20. 

lomoviil  to  I'ViU'iiil  court  giMicrally,  of  iTiniiiiul  prosecutions,  wiicre 
aorusoil  is;  dvu'wd  vifihls'  uuarantoc'd  by  law  providiiij--  for  I'tiual 
riolits  of  citizens  of  the  Tnited  States.  S  ii;!;.  ji.   ITlil. 

Htfainst  revenue  ollieers  and  otlieers  of  eitiier  llouse^  of  Congress, 
practice  upon  removal  to  Federal  court.  §  551,  \)\>.   lS(i!)-1874. 

practice  on  removal  of  cases  arisinu  under  civil  rights  laws,  §  552, 
p.  1S75. 

writ  of  error  to  Supreme  Court  of  I  iiited  States  in,  §  (iSS.  p.  •2.T<2. 

writ  of  error  to  Circuit  Court  of  Ap])eals  in,  S  ti!).!,  p.  240!). 

tiuu-  to  take  out  writ  of  error  in.  S  098,  p.  2457. 

no  securitv  required  ui>on  a  writ  of  error  to  a  judgment  of  con- 
viction of  a  capital  crime  in  a  rinirt  of  the  I'nited  States,  §  702, 
p.  2481. 

writs,  of  error  in.  entitled  to  prefi'reiicc  onjiearing,  §  707,  p.  2526. 

eonrticting  criminal  proceedings,  §  58,  p.  176. 
see  ri!A(.'TicK  Criminal  Causes. 

CROiSS-Ari'KALS— 

argued  as  one  ease,  §  707,  p.  2531. 
(CROSSBILLS— 

HI  Federal  court,  i?  51,  ji.  14.3. 

relief  by.   against   co-defendant.   §    175,  p.   030. 

service  of  subjxena  to  answer.  §  201.  p.  7tt4. 

in  the  nature  of  original  bills.  §  1.32.  p.  4G6. 

definition  and  origin  of,  §  197.  p.  690. 

when  should  he  tiled.  §  198,  p.  698. 

when  should  not  i>e  filed.  §  198.  p.  098. 

new   parties  to  cross-bills,   §    199,   p.   099. 

frame  and  requisites  of,  §  200.  p.  703. 

who  can  file.  §  200.  p.  703. 

proceedings  upon.  §  201.  p.  703. 

may  be  sustained  as  a  ix-tition  of  intervention.  §  258,  p.  825. 

as  to  right   to   appeal  from   decree   dismissing.   §   098,   p.   2456. 

jurisdiction  over,  irrespective  of  the  citizenship  of  the  parties,  §  51, 
pp.  143.  144:   §   199,  p.  699. 

serA'ice  of  subpoena  under,  §  165,  p.  589. 

see    COUNTKR-CLAIMS. 

CRO.SS-LIBEL,   §   580,  p.  1967. 

CUSTODY  OF  COURT— 

when  it  begins,  ^  52,  p.  155. 

when  it  terminates,  §  52,  p.  156;  §  60,  p.  180. 

D. 

DAMAGES— 

for  (b-atli.  5  560.  p.  1941. 

for  personal    injury,   §    500,   pj).    19  11-1943. 

for  excp.ssive  loans  of  national  bank  in  common-law  action.  §  81,  p.  341. 

suits   for.   actions,   not   sounding    in    tort,   against   the   United    States, 

?  5.  p.  16:   Si  96.  p.  373. 
independently   of  other  equitable  relief,   not  usually   recovered   by   bill 

in  equity,  §  79,  p.  331. 
necessity   of  alleging  special,   to  obtain    injunction,    §   264,   p.  548. 
lialiility  of  receiver,  S  313,  pp.  1007-1011. 
on  injunction  bonds,  g  298,  p.  927. 
reference  to  master  to  a.ssess,   §  377,  p.  1202. 


iisrDEX.  3539 

Vol.  II  begins  nf   §  329.  page  10");!:  Vol.  Ill  liogins  at   S  070.  page  2200. 

DAMAGES    (continued)  — 

costs   where   master    rep<irts    in    favor    of   plaintiff   ffir    nominal    »lani- 

ages,  §  410.  p.  r2So. 
awarded  by  ajjpellato  court  for  delay.  §  712.  p.  2560. 
see  New  Trials;  Writs  of  Error  and  Appkal. 
DEATH— 

of  relator,  effect  of.  upon  proceedings.  §  131,  p.  461. 
action  al)atiiig  by.  of  plaintiffs.  ^  210.  p.  73(3. 
of  party  i)endino-  appeal  or  writ  of  error,  §  (i!)7,  p.  2453-24r).5. 
effect  of  death  of  party  before  time  allowed  for  taking  appeal,  or  bring- 
ing writ  of  error  has  expired,  §  607,  p.  2453. 
abatement  of   suits  by,   see  Aiiatkmkxt  axd   Revivor:    Bills  of   Re- 
vivor. 
place  of  trial  of  offenses  punishable  with.  §  61.  j).  185. 
DE  BENE  ESSE— 

issuing  subpoena  in  case  of  taking.  §  340,  p.  1101. 
bills  for  taking  testimony,  §  156,  p.  563;  §  346,  p.  1115. 
(k'i)ositions  dr  bene  esse  under  the  Acts  of  Congress.   S  354.  pp.  1137- 
1145. 
DEBENTURES— 

for  drawback  of  duties,  jurisdiction  of  suits  by  assignees  of,  §  5,  p.  14. 
DECEDENT'S  ESTATE— 

suits  relating  to,  §  54.  ]).  160. 

against,  by  assignee  of  a  claim,  §  63,   [).  204. 
DECISIONS— 

how  pleaded,  g  237.  ]>.  781. 

rules  of,  upon  a  hearing,  §  375.  p.  1196. 

weight  of.  upon  a  hearing.  §  375.  p.  1196. 

rules  of,  in  trials  at  common  law,  §  477,  p.  1567. 

of  appeals  and  writs  of  error.  §  711,  pp.  2538-2558, 

DECLARATORY  PART— 
of  decree,  §  404,  p.  1269. 

DEC REE- 
bill  to  enforce,  §  51.  p.  142;   §  442,  p.  1389. 
jurisdiction  of  bill  to  restrain,  regulate,  etc..  §  57.  p.  148. 
suit    to    make   decree   of    State    court    the    decree    of    a    Federal    court, 

§  51,  p.  149. 
parties  indispensable  to,  §  120.  p.  443. 
necessity  of  separate  decrees  does  not    make  bill    multifarious,  §   140, 

p.  493. 
bill  to  interfere  with  the  cuioiccnient  of  an  interlocutoiy.  g  51,  p.  150. 
motion  at  the  foot  of  a,  >?  405.  ]>.  1274. 
r-nrollnient  of.  i^  406,  p.  1275. 

jurisdiction  of  bill  to  set  aside  for  fraud,  §  51,  p.   14S. 
who  bound  by,  §  110,  p.  402. 
to  provide  for  all  the  rights  which  different  persons  have  in  the  matters 

decided,  §  110,  y.  402. 
all    persons    should    be    made    parties    to    suit    \\Ii<i    are    interested    in, 

§  110,  p.  402. 
as    against   absent    parties,    or   such    as    arc    without    the    jurisdiction, 

§  115,  p.  428;  §  117,  p.  430. 
bills  impeaching  upon  the  ground  nf   frand.  ij  132.  p.  466. 
bills  to  suspend  operation  of,  nn  special   circiinistanccs.  S  132.  p.  466. 
bills  to  avoifl,  on   the  gronnd  of  matter  sMbse(|ni'nt.   ?  132,   p.   466. 
bills  to  obtain  a   judicial  einistiiict inn  of  a   previous.  §  132.  p.  466. 
bills  to  set  aside!   §   l.';2.  j).  466. 

alternative  relief   in  action  to  set  aside,  §  138,  p.  487. 
not    rcnil'Tcd    void   by   mull  ifarioiisness.   ^    143.  p.  .'(OO. 


Vol.  11  boirins  lU  §  niW  i>.iiro  10:.:; :  v.ii    ni  ln--ins  nt   §  f>70,  pa-^o  -J'JOO. 

IHTUKK    (oontinuo.h-- 

coiulitioiial,    si>iiu>tiiii('s    <'iiti'ii'(l     lOi-    tlic     |mr|iusi's    nf    doiiiy     i'(iiiit\, 

pro   fotifcssn.    (?    17-,    ii]>.    till   ti'i'i. 

roi|uiriiii^  answi'v  to  oUtivin  a  iiropcr,  S   ^^^-  P-  ''^1- 

taking:  l)ill  /))•()  fonfrsso.  appeal  frmii,  §  17-.  p.  t>'i(). 

niaiulatorv  in jiiiu-tioiis  raroly  "jfiaiitcd  hoforo  a,  §  287.  ]>.  HOI. 

ilist'diit innam'o  lu-frnt',  !^   rifil,   ji.    IltiT. 

vourt  may  make  a   tinal  (locrcc  ii|)()ii  tlu'  licariiij,',  ^  377,  p.  1200. 

loavo  jiivi'ii  to  apjily  for  furtlicr  ordois  at   foot  of,  §  377,  p.  3  202. 

(li'linitioii  ami  classilicatloii.  S  300.  p.   12.")7. 

linal  and  interloinitoiy.  ^  307,   pp.   12.')7-12()0. 

1)1   prrsouam.   S  3!)S.   ])p.   12(50-12(12. 

in  otpiitv.  5  80.  p.  33(i:    i;  .IS."),  p.    1!)74. 

iu  rem.  §  3!l!t.  ]i.   1202. 

al>si)liite  and  conditional,  .^   400.  p.    1202. 

nisi.  §  401,  pp.  1204-1268. 

in  tlu>  natiiro  of  decrees  nisi.   §  402.  p.   1268. 

time  of  entry  of  decree,  §  403.  p.    120!). 

frame  of  decree.  §  404.  pp.  12()!t-1274. 

motions  at  the  foot  of  a  decree,  ?;  40.'5.  pp.    1274-1275. 

enrollment  of  decree,  §  406,  ]).  127."). 

in  admiralty.  §  584.  p.  1073;  §  585,  p.  1074. 

from  what  decrees  a  party  may  appear,  §  095,  p.  2421.  ,    ^ 

distintiuislied  from  decision,  for  purposes  of  appeal,  §  098.  p.  2456. 

see  also  ^VIUTS  oi'   J'^khou  and   Aim'Eals;    Coi:i:ection   ok  Decrek 

OTHEK\Al.SE    TIIAX    BY    Al'I'EAr.;     ENFORCEMENT    OF    DECREES    AND 

Oedek.s;     Hearing:     iNTEKi-ocrxoRY    Application    and    Fkti- 

TION.S  :     Jl'DGMEXTS ;     PARTIE.S. 

DEfRKK  OV   FKnEHAL  COURT— 

jurisdiction   of    bill   to   restrain,    regulate,   set   aside,    construe,   or   en- 
force. §  51.  pp.  143.  144. 

DECrvETAl.  ORDER— 

defined,  §  255.  p.  810:   §  300.  p.  1257. 

DEDTMUS  P0TE8TATEM— 

takin<i:  testimony   hv   a    commission    under   a.   §    345,   p.    1112;    §   353, 

p.  1136. 
commissions  under.  §  353.  p.  11,36;   §  357,    pp.   11.54-1158. 
proceedings.  ?   357.  ]>]>.  1154-1 158. 

DEEDS— 

trustees    under,    when    necessary    ])artics    to    suits    affecting    property 

covered  hy.  §  113,  p.  421. 
IiiJl  to  .set  aside  trust,  parties  to,  §  113.  p.  423. 
jiarties  to  bill  to  set  aside,  of  sale  of  land.  §  110,  pp.  438.  439. 
alternatiye  relief  in  action  to  set  aside,  §  138.  p.  480. 
by  rcceiyer,  §  307,  p.  070. 
jK-rmitting  master  under  Lord    St.    Leonard's   Act   to  execute,  deed   or 

other  \yritten  instrument   in   the   name   of  a   paitv   wlio   refuses 

to  do  .so.  §  441,  p.  1387. 
see  also  Grants. 

DEFAl'LT— 

o|)ening.  liow  far  State  practice  respecting  ojiening  of.  followed.  §  453, 

p.  1427. 
when   a  con.struetivc  admission.   §   331.   p.  10(iO. 
dismissing  bill  for  want  of  ])rosecution,  §  302.  p.   1108. 
a])peal  from  decree  entered  pm  ronfrs.to.  §  075.  ]).  2421. 
effect   of  no  ajipearance  for  })iaintiir  in  error,  when  car^e  is  called   for 
argument.  S  707.  p.  2530. 
see  also  'lAKiNf;  Bills  i'Ro  Coneesso. 
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Vol.  II  begins  at  §  329.  page  1053;  Vol.  Ill  begins  ai  §  GTO,  page  2290. 

DEFECTS— 

in  suits,  §  230,  p.  763. 

DEFENDANTS— 

wlio  may  be,  §  94.  p.  3G3. 
wlio  cannot  be,  §  94,  p.  3li3. 

United  States  ordinarily.   §   94,  p.   303. 
foreign  States,  §  94.  p.  3()3. 

sovereigns,  for  acts  done  in  a  political  capacity,  §  94,  p.  363. 
tiie  individnal  States  und<'r  certain  circumstances,  §  94,  p.  303. 
receivers  witiiout  leave,  Ji  94,  p.  363. 
foreign  executors  and  administrators,  §  94,  p.  363. 
the  President  of  the  United  States,  §  94.  p.  363. 
United  States  as,  liability  to  private  person,  §  95,  pp.  363-366. 
States  as,  liability  to  private  person,  §  10.3,  pp.  3S7-39S. 

suit  by  other  States.  §  104,  pp.  384-387. 
suit  b'v  tJie  United  States,  §  103,  p.  384. 
infants  as,  §  100,  p.  400. 

idots,  lunatics,  and  persons  of  weak  mind.  >*  107,  pp.  400.  401. 
married  women.  §  108,  p.  401. 
[Hjrsons  interested   in   relief  prayed  for  who  do  not  join   as   plaintiffs 

siiould  be  made  as,   ?;   110,  ]).  402. 
omission  from   bills   of   such   as  are  not  within    jurisdiction   of  court, 

§    117,   p.   431. 
who  can  take  objection  to  multifariousness  in  bills.  §  143,  p.  509. 
not  prevented  from  being  witnesses  in   their   own  favor,  when,   §   153, 

p.  552. 
such  persons  only  are.  against  whom  process  is  prayed,  §  154,  p.  559. 
cases    in    which    parties    desiring    to    intervene    as    plaintitls    mav    be 

made,   §  258,  p.   822. 
wlien  defendant  can  move  for  api)ointment  of  receiver,  §  316,  p.  1021. 
misjoinder  of,  see  Bills. 
tiling  of  cross-bills  by,  see  Cross-bills. 
making  one  or  more  represent  a  class,  §  116,  p.  429. 
to  what  extent  those  of  a  class  not  joined  as,  are  bound.  §  115,  p.  427: 

§  116,   p.  430. 
cannot  be  made,  under  fictitious  name.   §   134,   pp.  473.   474. 
alternative  relief  against,  >;  138,  p.  488. 
misjoinder  of,  141,  pp.  49G-50(). 

whose   acts  when    in   pursuance  of   a  common  scheme   mav    be    joined. 
§   141,   p.   503. 

.    one  can   .seek   relief   against   another    in   a  cross-bill   only,    §    lOS, 
p.  698. 
abatement  by  death  of.  ^  216,  p.  737. 
see  also  1?tlls:   Co-i)i:Ki:.\n.\.\is:   I^ahtiks;    Plaix'i  ikks. 
DEFENSE— 

when  it  allects  value  of  matter  in  disiinte,  S  23.  p.  55. 
counter  averments  to  avoid  anticipated,  §  130,  p.  477. 
which   are  pleadable  by  way   of  answer,  §   175,   p.  630. 
peculiar  to  patent  cases,  §  188,  pp.   671-681. 

DELAWARE— 

constitutes  one  judicial  district.  §  64,  p.  220. 

times  and  places  of  iiolding  court  therein  ennineratcd.  §  64.  p.  220. 
districts  of,  included   within  the  Third   Cii'cuit.   ii  4.   pp.  8.  0. 
DElvAY— 

dissolution    of    inlcrlnciitory    irijinntiiin    for    di-hix     in    luinging    cans(^ 

to  a  hearing.   §  296.  p.   9 IS. 
dismissal  of  bills  for  want  of   prosecution,  §  362.  p.  1  KiS. 
m<i(inn   tri  dismiss  appeni   or  writ  of  eiror  for,  ¥   705.. p.   2510. 
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Vol.  II  begins  at  §  R20,  p;ij;i-  lu.".;:;  W.l.  HI  begins  at  §  070,  page  2299. 

1)1;LAV    (contiminn  — 

intorost  nwanloil  wIuto  writ   of  criur  or  aiiin'al  was  taken  merely  for, 
§  712,  p.  2500. 

1)i:livkrv  ok  PKOPKurY— 

injuiu'tions  to  prevent.  §  282,  p.  801. 
injniu'tions  to  compel,  §  28:?.  ]).  891. 

DEMrUHKlJ— 

tleliiiition  and  general  cliaracteristies,  §  305.  p.  1175. 
admissions  by,  §  'M.W,  pp.   3175-1180. 

elassitieation  of  demurrers  to  the  relief,  §   305,  p.  1175. 
to  till'  disi'ov(>rv,  defined  and  classified,  §  348,  p.  1122. 

causes  of,  §   305,  p.  1175. 
"iving  leave  to  amend,  §  215,  p.  733. 
objections   to   the   form    of   a   petition    for    intervention    to   be   taken 

by,  §  259.  p.  830. 
when  a  constructive  admission,  §  331,  p.  1000. 

to  plaintiffs  jileading,   where  after  removal  to  Federal  court  he  pro- 
ceeds on  wrong  side  of  the  court,  §  554.  ]>.  1800. 

DEPOSITIONS— 

in  District  of  Columbia,  §  342,  p.  1108. 

conimun-law  procedure  respecting,  §  453,  p.  1424;   §  473,  p.  1552. 

taken   before  removal   of  cause  to  Federal  court,  whether  witness   can 

be  compelled  to  sign  same  after  removal.  §  555,  p.  1005. 
to  be  embodied  with  record  on  appeal,  §  704,  p.  2405. 
see  also  Evidence;  Practice  at  Common  Law. 
DERIX'ATIVE  TITLE— 

setting  forth  in  bill,  §  144,  p.  511. 

DEVISEES— 

when  necessary  parties  to  a  hill  against  the  executor,  §  113,  p.  416. 
suit  by  to  quiet  title,  §  138,  p.  480. 

DIFFEREkcE— 

of  citizenship  as  atl'ecting  jurisdiction,  §S  40,  40,  pp.  97-133. 
of  citizenship,  how  determined,  §  40,  p.  128. 
of  citizenship,  averments  of,  §  135  .p.  471. 

DIRECTIONS— 

receiver  applying  to  court  for,  §  308,  p.  983. 
to  receivers,  §  310,  p.  994. 
.see  also  Ixstiujctioxs. 

DIRECTOR— 

suit  against,  when  at  law,  §  81,  pp.  340.  341. 

when  in  equity,  §  81,  p.  341. 
when  not  a  necessary   party    in   suit  against  colleagues  for  breach   of 

trust.  §  119.  p.  434.  ,,  , 

effort  of  plaintiff  to  secure  action  by,   on  part  of   stockholders,  to  be 

set  forth.  §  145,  p.  515. 
of    corporation,    appointing   receiver    in    suits   against,    for    neglect   of 

dutv.  §  302,  p.  942. 
of  corporation,  not  usually  appointed  receiver,  §  318,  p.  1024. 
when    stockholders    can   have    suit    discontinued    ivs    against   wishes    of 

majoritv  of  directors,  §  361,  p.  1100. 
not  necessary  party  in  suit  against  the  corporation  by  a  stockholder, 

§  119.  p.  441. 
parties  to  bill  to  restrain,  from  making  a  fraudulent  sale,  §119,  p.  440. 
bill  against  to  enforce  two  distinct  liabilities  is  multifarious,  §  141, 

p.  499. 
DISABILITY   OF  -lUDGE— 

what  constitutes,  §§  371,  372,  pp.  1191-1193. 
how  rai.sed.  §?  371.  372.  pp.  1191-1193. 
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Vol.  II  begins  at  §  329,  page  105.1:  Vol.  Ill  begins  at  §  670,  page  i:299. 

DISABILITY   OF  JUDGE    (coiitimiod)  — 

who  to  act  in  case  of,  §  25(>,  p.  S16. 
DISBURSEMENTS  (see  Costs). 
DISCHARGE— 

of  receiver's  sureties,  §  310,  p.  1026. 

of  writ  ne  exeat,  §  328.  p.  ]048. 

of  receiver,  §  324.  p.  103!). 

of  bankrupt,  §  055,  p.  2236. 
see  also  Removal. 

DISCHARGE  OF  ACCUSED— 

by  writ  of  habeas  corpus,  §  461,  p.  1474. 

DISCLAniERS— 

see  Answers  ais'u  Disclaimers. 
of  Patent  claims,  §  277,  p.  879;   §  410,  p.  1285. 

DISCONTINUANCE   (see  Dismissing  Bills  Otherwise  than  at  a  Hear 

ing). 

DISCOVERY— 

'        Kn<rli.sli  practice  allowed  strangers  to  be  made  parties  to  suit  in   cer- 
tain cases  for  the  sake  of  a,  §   111,  p.  404. 
no  person  comiielled  to  discover  that  which  ma^'  expose  him  to  a  pen- 
alty or  forfeiture,  §  153,  p.  557. 
demurrers  to  the,  §  348,  p.  1122;   §  367,  p.  1180. 
when  can  he  compelled,  i;  348,  p'.  1124. 
practice  as  to,  §  174,  p.  625. 

see  also  Answers  and  Disclaimers. 
bills  of,  §  132,  p.  466;   §  347,  pp.  1116-1118. 

see  also  Cross-bills;  Interrogatory  Clause. 
certainty  of  allegation  of  facts  sought,  §  136,  p.  477. 
president  of  a  corporation  made  party  for  the  purpose  of,  §  145,  p.  519. 
when  a  bill  of  revivor  cannot  be  had  for,  §  21 S,  p.  744. 

DISMISSAL— 

of  bill  upon  hearing,  §  377.  p.  1202. 

of  suit  Iiy  consent,  costs  and  fees  on,  §  114,  p.  423. 

without   prejudice,   §    377,   p.    1202. 

by  the  plaintiff,  §  361,  pp.  1104-1168. 

for  want  of  prosecution,  §  362,  pp.  1168-1169. 

of  Jurisdiction,  §  363,  pp.  1169-1174. 
for  failure  to  perfect  or  revive  suit,  §  362,  p.  1168. 
for  failure  on  plaintilf's  part  to  elect  whether  he  will  proceed  at  law 

or  in  equity,  §  368,  pp.  1184-1186. 
for  want  of  equity,  §  368,  p.  1174. 

DISSOLl'TION— 

of  interlocutory  iTijuncf  ions,   s;  296,  pp.  917-922. 

of  corporation,  appointment  of  receive)-  on,  §  302,  p.  938. 

suit  against  corporation  after.  Eciuitv    Rule  94  does  not  apply,  §   144, 
pp.  518.  519 
DISTRIC'I"  ATTORNEY— 

motion  on  behalf  of,  §  251,  pp.  798,  799. 
DISTRICT  (dl'iri'S- 

(Mjuitable  jurisdiction   in.   -j  84.   )>.  I!.")!!. 

rules  of  practice  prescril)ed    tor.  Iiy  Snpi-eme  Court.  §  84,  p.  35'' 

jurisdiction  under  'I'ucker  Act.  >;  90.  p.  .■!72. 

criminal  jurisdiction,  §  5,  p.  20. 

original  jurisdiition  of.  §  5.  j).  II. 

subjects  of  JU!  isdictioii   of.  eiuniieiated.  §  5,  pp.   11-18. 

limitation  on  jurisdiction.  >;  (i  1 .  p.    194. 

territorial  jniisdiction  and  terms  of  iioldings.  §  64.   |ip.  2l3-2t)3. 

.suit.s  by  assignees  in,  S  (i3.  p.  199. 


?,:A4-  index. 
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Dl.si'UlCT    rOl'RTS     (ooiitimio.!)  — 

I'lmnot  serve  process  bovtnul  its  district,  ij  ()">,  ]>.  2V.\. 

jurisilictioii  of  suits  hy  t<'n;uit-i   in  conmHni  or    joint  tenants  wlien   tin* 

I'niteil  States  is  one  of  tlie  tenants,  ^  !)S.  p.  .'iTO. 
ajipellate   jurisilietion.   ^  4(17,   p.   15'2'.\. 
iuive    no    power    to    einiet    rules    rogulatinj;    the    taking    of    testimony. 

§  473,  p.  Ifjol. 
procotnlinjjs  in.  after  removal  of  cause  to,  §  544,  pj).  1831,  1832. 

see   also   IIkmov.m,   ok   Caitsics;    Whits   of   JiituoR   and   Ai'peals; 

l>ANKlU'rT(V. 

rules  of  prat'tiee  promulgated  by,  §  84,  p.  351, 
what  judges  may  grant  orders  in,  §  250.  p.  816. 
clerk's   fees   in,  '§   417,   p.   1307. 

see  Costs. 
jurisdiction    of,    in    condemnation    ]>roceedin<js    to    acquire    real    estate 

for  United  States  government,  §  5,  p.  ]3;   §  482,  p.    l(ii:>. 
review   of   judgments  aiid   decrees  of,  §   688,  p.  2365;    §   093,  p.   2412: 
§  694,  p".  2420. 
see  also  \V'rits  ok  Error  and  Appeals. 

DISTRU  r  OF  COLUMBIA— 

courts  of,   §  as,  p.  205. 

Supreme  Court  of,  §  68.  p.  264. 

Court  of  Appeals  of,  §  69,  p.  206. 

depositions  in,  !?  342.  p.  1108. 

power  of  Supreme  Court  to  issue  writ  of  prohil)ition,  §  456,  p.  1443. 

mandamus,   §    458,    pp.    1456- 

1401. 
(/no  varranto,  §  468,  p.    1527. 
whether  courts  of  have  jurisdiction  in  equity,  j^  68,  p.  265. 
appeals  from  Supreme  Court  of,  §  688,  p.  2377;   §  698,  p.  2451;   §  711, 
p.  2539. 

DIVISION  OF  OPINION— 

no  costs  granted  on.  §  407,  p.  1279. 
in  appellate  court,  §  711.  p.  2539. 

DIVISIONS  OF  JUDICIAL  DISTRICTS- 

in  what  suit  must  be  brouglit,  §  61,  pp.  181,  182. 
enumerated,  §  64,  p.  208. 

DOCKET— 

appellate  court,  §  704,  p.  2504. 

failure   of   plaintiff   in   error   to   docket  case   and   file   record   in   time, 

§  704,  p.  2503. 
defendant  in  error  may,   if  he  chooses,   docket  the  cause  and   file  the 
record,    §   704,   p.   2504. 
see  also  Calendar;  Prbfkuences. 

DOCUMENTS— 

loss  of,  as  a  subject  of  relief  in  equity,  §  79,  p.  320. 

see     iNSRTUMEiNTS;     INSPECTION:      Sl'BPOENA    DuCES     TECUM;     Prq- 
FEST. 

DOCUMENTARY  EVIDENCE   (see  Evidence). 
DOUBLE  ASPECT— 

bills  with,  §  138,  pp.  485-490. 
DOUBT— 

construed  against  tlie  pleader,  S  144,  p.  514. 
DRAWBACKS  OF  DUTIES— 

jurisdiction  of  suits  by  assignees  of  delientures  for,  §  5,  p.  14. 
DUPLICATE  WRITS,  §  61,  p.  182. 
DURESS— 

as  a  subject  of  relief  in  equity,  §  79,  p.  322. 
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Vol.  II  begins  at  §  320.  pai^e  1053:  Vol.  Ill  befe'ins  at   §  670,  page  220ft. 

DL'TY— 

performance  by  officer  not  compelled  by  bill  in  equity,  §  79,  p.  330. 

.suits  for  drawback  of,  §  5,  p.  14. 

bill  by  citv  to  establish  the  riglit  to  low.  §  ]16,  p.  430. 

of  receivers,  §  312,  p.  1003. 

Dwight,  Theodore  W.,  Writs  of  Proliibition,  §  45H,  p.  1442. 

E. 

EJECTMENT— 

action  by  assignee  for,  §  63,  p.  200. 

assisted  by  injunction,  §  79,  p.  330. 

necessarA'  parties  on  filing  bill  to  stay  proceedings  in,  §  120,  p.  451. 

State  statute  giving  right  to  two  trials  in  action  of,  bow  far  binding 
upon  Federal  tribunals,  i^  477,  p.  1579. 

bill  for  same  purpose  as,  S  79,  p.  330. 

value  of  matter  in  dispute,  §  8,  p.  32. 

suit  against  land  of  the  United  States,  §  95,  p.  365 

against  a  State  officer.   S   105,  p.  390. 

service  of  puldication   in  actions  of,  §   1()6,  p.  593. 
ELECTION— 

under  a  will,  as  a  subject  of  relief  in  equity,  §  79.  p.  322. 

dismissal  of  a  bill  for  failure  of  plaintitt'  to  elect  vvhctlu'r  lie  will  pro- 
ceed at  law  or  in  equity.  §  308,  p.  1186. 
ELK  INS  ACT— 

§  138,  p.  490. 
EMINENT  DOMAIN— 

party   wliose   land    lias   been   taken  by,   may  obtain   injunction   against 
corporation   for   using   such    lands   for   purposes   not   allowed    by 
the  corporation's  charter,  §  264,  p.  847. 
see  CONOEM NATION  Pkoc'eedincs. 
ENDORSEMENT- 

of  writ,  liow  far  State  practice  followed  r('s))ecting.  §  453,  p.  1425. 

of  summons,  how  far  State  practice  followed  respecting,  §  453,  p.  1425. 

ENFORCEMENT  OF  DECREES  AND  ORDERS— 

in  genera],   g  426.  p.   1343. 
executions,   §  427,  jqi.    1343-1353. 

contempts,  §  428,  pp.   1353-1364. 

notice  of  application  for  attachiiient.  is  429,  pp.  1365,  1 360. 

bearing  upon,   §  429.   p.    I.'!(i4. 

writ  of  attacliineiit.  ?;  4.32.  ]>.   137(i. 

execution  of,  S  43;!,  pp.   1377-1379. 
review  of  commitment   for  conteini)!.   tj   43  4.   pp.   1379-1380. 
sequestration,   S   439,    p.    I. 384. 
assistance,  writ  of,  t?  440,  p.   1385. 

action  by  court  itsi'lf.   I.oi-d  St.  Leonard's  Act.  S  441,  p.  1387. 
bills  to  carry  decrees  into  e.\c(iitii)ii.  Jj  442,  p.  1389. 
eiiroliineiit  of  decrees,  5;  406,   ]>.   1275. 

KmpJDvers'  Liability  Act.  <5  24.  p.  62:    Jj  537.  p.   1755:    §  593,   p.  1989; 
§  602,  p.  2003. 
EIMDK.MIC    DISKASK— 

jjrovisioiis    as   to    iioldiiig   terms   of    Initcd    States    SujiremeC'ourt    in 
case  of,  §  3,  p.  8. 
EQLAL  RKiTTTS— 

suits  uiiilcr  law  coiifei  ring.  ?j  5.  ]).  1-1. 

EQLI  TAI'.I.K  .ICKISDICTION- 

illiistiiit  ions  of.  in  tlie   l-'ech-ral  coiiils.   §  79.  jip.  317-330. 
vested   in   wlial  courts,  ij  81.  p.  ;i39. 
sources  of.   tj  S4.  pp.  ;!5()   .'{5;{. 


".".It;  iM>i:.\. 

\'<>1.   II  l><>uiiis  :it   5  .'VJit.  i>;iui>  \o:,:]\  \"..l.   111   lic.L,Mns  at  §  070,  paye  li^Oi). 

lX,)ri  I'AIU.K  .UKISDK  IION  Muuliiin.d)  — 
in  jn'iu'ial.  S  7S.  pp.  ."no-oUi;  s;  SI.  |).  :?:{(>. 
mowth  of.  ?;  7S.  pp.  3ir)-:n(i. 

^(H'    JflMSimTlON. 

wliort'  no  ailfipiato  n-nu'dv  at   law,  ;;  SI.  )>.  ;>:10. 
KQllTABLK  KUillTS— 

iiijuiutioii.^i  to  ciiforeo.  §  263,  pp.  840-847. 

miist  bo  uivcii  In    Stato  or  riiitcd  Staics  law.  §  81.  p.  337. 
K(,)riTY— 

oiiuin.  S  78.  p.  31"). 

(lotiiiition  of,  §  78.  p.  31"). 

ditlVri'iiccs  between  equity  and  lonimoii  law,  §  78,  p.  31G. 

has  been  in  some  eases  foUowi'd  by  eoniinon  law,  §  78,  p.  31G. 

when  onee  it  acquires   jiirisdietion.  gives  complete  relief,  §  78,  p.  316, 

exercises  control  over  jiersons,  §  78,  p.  310. 

general  survey  of  jurisdiction  of,  §  79,  p.  317. 

distinction  between  law  and,  in  Federal  courts,  §  80,  p.  330. 

new  remedies  ado])tcd,  §  78,  p.  31;"). 

when  new  renu'dy  created  by  statute,  g  81,  p.  340. 

consolidation  at  law  and  in  equity,  g  472.  p.  1544. 

i:()UI'i'V  (>!'"  JiKDKMPTlON— 

when   nuirtgagor   who  has  sold,    is   a    necessary   party  to   bill   of   fore- 
closure,'  §    112.   p.   407. 
see  also  Foukclosike:  ]\Ioht(;.\gks. 
value  of  matter  in  dispute  in  a  suit  to  enforce  the,  §  11.  p.  34. 
FRROR— 

writ  of  habeas  corpus  to  correct,  §  401,  p.  1470. 

order   granting  or   denying  motion    for   new    trial   cannot   be   reviewed 

upon  writ  of  error.  §  0!)o.  p.  2421. 
time    when    execution    can   be    issued    where   writ    of    error    lies    to    the 

Supreme  Court.  §  427,  p.  13.j3. 
failure  to  assign  in  appellate  court,  efl'ect  of,  §  704,  p.  2505;   §  707,  p. 
2527. 
see  also  ^Mistake;  Writs  of  Khroi;  and  Appeals, 

ESTOPPFJ^- 

an  allirmative  defense,  §  175,  p.  031. 

EVARTS  AC;T— 

review  by  Circuit  Court  of  Ajipi-als  since  the,  §  4,  p.  8;   §  003,  p.  2400. 
appeals  under,  in  Jiaheas  corpus  cases,  S;  407,  p.  1517. 

-EVIDENCE— 

when    voluminous    or    tedious,    not    ground    of    equitable    jurisdiction, 
§  79,  p.  320. 
judicial  notice  of  statutes,  §  237,  p.  781. 

not  necessary  to  charge  admissions  spt'cilically  in  bill  in  order  to  give 
in  evidence,  §  137,  p.  484. 

State  statute  aflfecting,  §  83.  p.  348:    §  350,  p.  1100. 

bill  should  state  facts  aiul  not  evidence,  t^  137,  p.  484. 

if  plaintilT  has.  which  would  take  defcjidaut  by  surprise,  it  should  be 
indicated  in  the  bill,  §  137,  p.  484. 

waivers  and  offers  in  bills  as,  §  153,  p.  552. 

in  patent  casi'S.  §  188,  p.  073, 

where    projiosed    amendments    consist    of    matters    disclosed    by    docu- 
mentary,  g  215,   ]).  732. 

what  is  brought  up  on  a  motion  to  sujqiress  depositions,  §  251,  p.  801. 

in  general,  §  320,  pp.    1053-1050. 

admissions,  §   330,   pp.   1057-1050. 

constructive  admissions,  §  331.  ])]i.  1(150-1000. 

documentary,  in  general.  §  332.  pp.  l(l!iO"IO03. 

Fedei-al     statutes     regulating    admission    of,     §     333,    pp. 
1003-1080. 
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KVIDENCE    (continued)  — 

no,  will  be  admitti-d  to  provo  any  fact  not  alleged   in  the  bill,  §  VMt. 

p.  476. 
affidavit,  definition  and  use  of.  §  'VM,  p.  ]08]. 
manner  of  verifvinji,  §  335,  p.  1081. 
title  of.   §  33(),  p.   inS-2. 
form  of.  §  337,  pp.   1083-1085. 
execution,  §  338.  ].p.  1085,  108(i. 
competency  of  witnesses,  §  33!),  pp.  1086-1099. 
subpwnas  "^ofZ  testiticandum,  §  340,  pp.  1100-1102. 

service  of,  §  342.  pp.   110.-)-1109. 
subpoenas  duces  tecum.  ^  341,  j)]).  1102-1105. 

compelling  witness  to   testify.   S   343,   p.    1109. 
testimony  taken   in  equity  whidi  mav  In-  used   in  other  courts,  §  344, 
p.  1112. 
bills  to  prrpetua*.'.  reiiuisltes,  5,  345,  pp,  1112-1115. 
to  take  de  bene  esse,  §  346,  p.  1115. 
bills  of  discovery,  §   347,  pp.   1110-1118. 
testimony  taken  before  cause  is  at  issue,  §  351,  p.  1129. 

after  cause  is  at  issue,  §  352,  pp.  1130-1136. 
present    method    of    takiiif-    testimony    within    tlie    jurisdiction,    §    352. 

p.  1134. 
testimony  after  cause  is  at  issue,  and   beyond  the  jurisdiction  of   the 

court.  "§  353,  p.  1136. 
depositions  de  bene  esse  under  the  acts  of  Congress.  §  354,   pp.   1137- 
1145. 

form  of  under  tlie  acts  of  Congress,  §  355.  i)p.   1 145-11.50.  _ 
dedimus  potestatcm   et)minissions  issued  under,  §  356.  p.   1150;    §  3.),. 
jip.  1  154-1  158. 
proceedings  upon,  s?   357,  pp.   1154-1158. 
letters  rogatory,  §  358,  pp.  115S-1101. 
before  master,  §  391.  pp.  122S-1230. 
common-law  ])rocedure  respecting.  S  453,  pp.  1421-1428. 

see  also  Subpok.na;  Sukpokna  Duces  Tkcum;  Admik.m.ty;  Coukt 
OF  Claims  ;  Court  of  Pkivate  Land  Claims  ;  Witnesses  : 
Practice  at  Commox  Law:  Judicial  Notice-.  Bills;  Bank- 
ruptcy. 

EXAMINATION    BEFORE   TKIAL— 

State  statute  autliorizing,  S  83.  p.  349;   §  359,  p.  1169. 
to  enable  party  to  frame  pleading,'  §  359,  j).    1162. 

order  for  examination  of  ])arty   before  trial  made  ])rior  to  removal  to 
Federal  court,  ellect  of  removal  upon,  §  555,  p.   1905. 

EXCEPTIONS— 

to  master's  reports.  S  39:!.  pp.    1231-1235. 
in  admiralty.  S  578.  pp.    1965.    1966. 

bills  of,  con'imon-law  procedure  respecting,  g  453.  p.  1424. 
principles  relative  to  bills  of  exceptions.  §  479,  pp.  1588-1601. 
EXECUTIONS— 

common-law   procedure   respecting,   also   of   proceedings   supplementary 

tliereto,  §  453,  p.  1424. 
reacliing  jiroperty  not  subject  on,  g  79.  p.  323. 
writs  of,  §  427,  pji.  1347-1353. 

see  also  Enkohcemeist  ok  Decrees  and  Oudeks. 
proceedings  supplementary  to.  S  427,  p)).  1343-1353. 
in  wliat  cases  Supreme  Cnin  t    issues.  §   712,  p. 

EXE(  TTI VE  nKI'A iriM  KAl  — 

suits  under  regulations  of  an.  g  96.  p.  366. 

EXE(  TTOHS  AND  .\I)M  IXtSTlJ.ATORS— 

bill  by  legatee  against   rxeiiitni.  ?■  79.  p.  317. 
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KXKCl'TOKS    AND    ADM  1  MSlltAIOKS     i  .out  inu.d  ) — 

oitizonsliip  of,  as  iillVctinjj   jurisdiction,  t;  4il.    pp.    \'1S.    132. 

not  considorod  as  assignoos,  §  (».'{.  p.  "iO."). 

i-apurily  of  forcijiii,  to  sue,  fi  !»2,  pp.  ."UiO,  H()l. 

fonMuii,  wlu'ii   ciuiiuit  ln>  siu'il.  t?   D-l.   j).   I{(>3. 

wlu'ii  to  1)0  iiiaili'  a  party  to  suits  atVcctiny  I'statc,  §  110,  p.  403. 

wlu'u  uoc'i'ssary  party  to  .suits,  §  ll.">,  p.  415. 

nooi'ssary  partios  in  s\iits  against,  §  110.  p.  435. 

evidence  in  actions  by  or  against.  §  330,  p.  1000. 

al>at«"nu"nt  and  revivor  of  suits,  §  210,  jip.  739,  740. 

right  of.  tn  appeal  or  bring  writ  of  error.  §  097,  p.  2453. 

devisees  necessary   parties  to  sui'u  of  foreclosure,   §   120,  p.  447. 

brought   in  by  bill  of  revivor,  Ji  224,  p.  7.34. 

statutes  of  limitation,  §  181,  p.  647. 

wlu'M  Federal  court  may  compel  an  accounting,  §  54,  p.  162. 

against   executor   and   some   of   the   heirs    to   set   aside   a   sale   by    de- 
"  cedent,  §   110.  p.  420. 

allegations    in    bill    bv.    that    letters    were    taken    out    "in    the    proper 
court,"  §  144,  p.  513. 
KXECUTORV  ASSTGNilENT— 

necessary  parties  to  .suit  by  assignee  of,  §  112,  p.  412. 

KXEMPLAKY  DAMA('tKS— 

value  of  matter  in  dispute^  in  suits  for.  §  7,  p.  31. 

KXKMIMJ  Fit  ATION- 
of  books  and  documents  to  be  used  in  <vidence,  §  333,  p.  1070. 

EXEilPllOX— 

from  service  of  subpoena,  §  167,  p.  601. 
in  bankruptcy,  §  050.  p.  2217. 

EXHIBITION— 

bill  to  enjoin  opening  of,  on  Sunday.  §  79,  p.  320. 
EXHIBITS— 

to  be  embodied  witii  record  on  appeal.  §  704,  p.  2495. 

models,  diagrams,  and  exhibits  of  material  used   in  court  below,  how 
to  be  transmitted  to  Supreme  Court  of  United  States,  §  704,  p.  2502. 

attached  to  l)ill.  §  144,  p.  514. 

where  left,  §  479,  p.  1594. 

EXONERATION— 

as  a  subject  of  jurisdiction  in  equity,  §  79,  p.  322. 

EX  PARTE— 

motions  made,  rules  respecting,  §  248,  i*.  796 :   §  250,  p.  797. 

appointment  of  receiver  not  usually  made,  §  315,  p.  1019. 

application  for  writ  of  nc  exeat  repuhllea  may  l)e  made,  §  328,  p.  1048. 

EXPERT  WITNESSES— 

power  to  determine  whether  or  not.  rests  in  trial  judge,  §  473,  p.  1552. 

EXTRADITION— 

habeas   corpus   to   examine   the   legality   of   prisoner's   detention  under 

extradition  proceedings,  §  462,  p.  1482. 
haheas  corpus,  in  §  462,  p.  1482. 

EXTK-^TERRITORIAL— 

jurisdiction  of  equity,  §  78,  p.  315. 

F. 

FACTS— 

conclusions  of  law  not  to  be  stated  in  bills.  §  137,  pp.  479,  480. 
trials  of  issues  of  fact  in  conimon-law  actions,  §  474,  p.  1558. 
findings  of,  §  474,  p.  1559. 
when  trial  judge  may  comment  upon.  §  474.  |i.   1. ">()'). 
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FACTS    ( cent  iniied  )  — - 

reversals  for  errors  of  fact,.  §  (iS7,  p.  2359. 
see  also  State  of  Facts. 

FAILURE  TO  APPEAR   (see  Taking  Bills  pko  Confesso). 
FALSE  IMPRISOXMEXT— 

value  of  matter  iii  dispute,  §  7,  p.  31. 
FEDERAL  CORPORATIONS— 

where  parties  arc,  §  27,  p.  79. 

jurisdiction. 

FEDERAL  COURTS— 
enumerated,  §  2,  p.  2. 
equitable  jurisdiction   of.   §   SI,  p.   336. 

no  jurisdiction   of  political   questions  between   States,   §   lOi.   pp.  384, 
38.5.  ^ 

see  Jurfsdictiox. 
practice   when    suits    are    pending    for    the    same   cause    in    State    and 

Federal  courts,  §  .52,  p.  ].52. 
concurrent  jurisdiction.   §  .52,  p.  L52. 
special  practice  in  injunctions,  §  2i»l,  p.  904. 
property  in  custod_y  of,  §  ,52,  p.  153. 
suits  arising  out  of  litigation  in,  §  198,  p.  698. 

how    far    can    interfere    bv    injunction    with    matters    in    State    courts 
§  269,  pp.  854-856. 
see  also  UxiTtD  States  Courts. 
FEDKRAL  GOVERXMEXT   (see  United  States). 
FEDERAL  OFFICES— 

introduction  in  evidence  of  oHicial  documents  in  suits  affecting    §  333, 
p.    1073.  ' 

see   also   CONGRESS;   Ri;vi;\uE  Officers,   and  other   olIiciTs   under 
respective   titles. 

FEDERAL    gUESTlOX— 

.   necessary  to  give  jurisdiction,  §  24.  pp.  57.  58. 
must   be    involved   before    wiit   of   error   from    Supreme   Court    will    be 

i.ssued  to  State  court,  §  692.  p.  2406. 
e.xi.stence    of,    distinctly    to    ajipear    in    record    on    writ    of    error    from 
Supreme  Court  to  State;  court,  §  692.  p.  2406. 
FEES— 

of  counsel   assigned   to   petitioner   suinu    //(    forma    muperis,   §   413,   p. 

1292.  "  I  r  ;     M  ;     X- 

receiver,  when  obliged  to  act  without,  §  318.  p.  102:}. 

receivers,  §  322.  pp.    1033-1036. 

master,  §   392,   pp.   1230,    123 J, 

attorneys,   §   416,   pp.   1294-1301. 

ai)praisers  of  goods  taken   in  execution  of  writ   of   fieri   facias    §   4-^7 

.     p.   1349.  '   ^      -   > 

undertaking  to  clerk,  for  fees,  by  plaintill  in  i-rror  on  docketinir  cause 
and  filing  record  in  United  States  Supreme  court,  §  704.  p.  25H4. 

no  s(!curity  required  to  clerk   of  Supreme  Court  of  i'nit«'d   States  for 
fees  on  writ  of  error  in  criminal  pi-oseciitions.  i^  7(»2.  p.  2481. 

of   attorney,  when    cannot   be   iirovedin    bankruijtcv.    5;    (147     nn    •^•>06 
2207.  ■  •    f I ■   —     , 

see   also   Cost.s. 

suits  to  recover,  for  ofliciai  sit\  it-es,  §  96,  p.  366;   §  671,  p.  2301. 

FEICXED  ISSUE— 

wiieii  court  may  direct,  §  377,  p.  1202. 

old  practice  of,  §  381.  p.   1205. 

see  also  IssiEs  AT  Law. 
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1  H   llTlOrS  NAME— 

dofoiulant  iiiuitr,  ;?   l.'?,!,  pp.  47."?.  474. 
IIKIU   FACIAS— 

appraisiMiuMit  of  goods  taken  in  oxomtion  iiiulor  writ  of,  §  427,  p.  1349. 
F I  Kill   I  IHcrii  — 

districts  incliulod  in,  §  4,  p.  9. 
Fll.K— 

takino  bill  oil',  for  want  of  sijjnaturo,  §  155,  p.  562. 

motions  to  tako  answers  oH',  §   li)3,  p.  fiSS. 

strikinjj  disclaimer  off,  when   insuHicient.   §   19(5,  p.  688. 

removal  of  cause  after  motion  to  take  bill  oil",  §  543,  pp.  1819,  1820. 

FILING— 

wliut  constitutes  a  proper,  §  417,  p.  1310. 
FINAL  INJUNCTIONS    (see  Ixjuxctions). 

FINAL  JIDG-MFXTS  AND  DKt'REFS— 

defined,  for  purposes  of  writ  of  error  from  Supreme  Court  to  State 
court,  §  695,  pp.  2421-2436. 
.see  also  Decrees. 
FIN.\L  FUOCESS   (see  Enforcement  of  Decrees  and  Orders). 
FJNl)iNi;S— 

in  common-law  actions,  §  474,  p.  1559. 

bow    far    review    on    appeal    may    extend    where    jury    trial    is    waived 
and  the  lindiiijis  are  special,  §  474,  p.  1559. 

FLOIIIDA— 

divided  into  two  districts,  §  66,  p.  220. 

counties    and    times    and    places    of    holding    court    therein    enu- 
raerati'd,  §  66,  p.  220. 
districts  of,  included  within  Fifth  Circuit,  §  4,  p.  9. 
introducing  in  evidence  transcripts  from  certain  books  of  the  District 

Courts  in.  §  333,  p.  1065. 
certificate  of  Secretary  of  State  of,  §  333,  p.  1065. 

FOOT— 

length  of  chancellor's,  as  being  the  measure  of  jurisdiction  in  equity, 
§  78,  p.  315. 
FOOT  OF  DECREE— 

leave  given  to  apply  for  further  orders  or  directions  at,  §  377,  p.  1202. 

FORCE    (see   Duress). 
FORECLOSURE— 

elfect  of  State  statutes  upon  practice  in,  §  83,  p.  348. 

statutes  of  limitations,  §  181,  p.  647. 

mortgage  on  property  in  State  court's  custody,  §  52,  p.  154. 

value  of  matter  in  dispute  in  suits  of,  §   10,  p.  33. 

parties  to,  by  an  executor,  §  113,  p.  416. 

multifariousness,  §   141,  pp.  496-506. 

by  bondliolder,  §  79,  p.  320. 

juri.sdiction  in,  suit  by  assignee,  §  63,  p.  200. 

who  necessary  parties  to,  §  112,  p.  407. 

whether   subsequent  lienors   are   necessary   parties   to  suit   for,    §    119, 

p.  436. 
whether  prior  incumbrancers  are  necessary  parties  to  suit  for,  §  120, 

p.  447. 
of    railroad    mortgages,    rules    regulating    appointment    of    receiver    in, 

§  305,  p.  950. 
decrees  in  foreclosures,  §  404.  p.   1273. 
sales,  §  394.  p.  1236. 

security  required  on  applying  for  supersedeas  in,  §  510,  p.  2087. 
see  also  Moetoage;   Equity  of  Redemption;   Railroads. 
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roPvKIGX  AD-M IXTSTK ATOR— 

Avlio  are  included  under  the  term,  g  92,  p.  .3G0. 

may  sue  for  death  of  intestate,  S  92,  p.  361. 

when  trustee  by  devise,  §  92,  p.  361. 

capacity  of,  to  sue,  §  92,  p.  3fiT. 

wlien  cannot  be  sued,  §  94,  p.  AGS;   §  224,  p.  754. 
FOREIGN  BILL  OF  EXCHAXGF— 

what  is,  §  63.  p.  201. 

definition,  §  63,  p.  201. 

see  Bills  of  Exchange. 
FOREIGN  CORPORATIOXS— 

jurisdiction  over,   S   IJl,  p.   187. 

effect  of  State  statutes  reouhiting  suits  by,  §  83,  p.  349.  » 

jurisdiction  of  Federal  courts  over.  §  104,  p.  581. 

service  of  subprena  on.  §  164.  p.  580. 
see  also  Corporations. 

FORl^TGN  COl'RT— 

power  to  restrain  defendant  Ironi  suing  in,  §  268,  p.  853. 
FOREIGN  DOCUMENTS— 

translation  of,  to  accompany  record  on  appeal,  §  704,  p.  2502. 
FOREIGN  EXECUTOR— 

capacity  to  sue,  §  92,  pp.  360.  3G1. 

when  cannot  be  sued,  §  94,  p.  363. 

when  suit  cannot  be  revived  against,  §  224,  p.  754. 
see  also  Exkcttok. 

FOREKiN  GO\ERNMENT— 

introducing    in    evidence    documents    belonging    to    or    in    the    custody 
of  officers  of,  S  333.  p.  1079. 
FORE  1(  J  N  R  EC  EI  VER  S— 

when  cannot  be  sued,  §  93,  pp.  361.  362. 

capacity  of,  to  sue,   §  93,  p.  ;{G3. 
FOREIGN  STATES— 

wheii  cannot  be  sued,  §  94,  p.  363. 
FORFIGN  WITNESSES— 

examination  of,  as  a  subject  of  jurisdiction  in  equity,  §  70.  p.  322. 
FORFEITURE— 

as  a  subject  of  relief  in  equity,  §  79,  p.  333. 

of  corporate  franchises  not  decreed  bv  equity  al  suit  of  inivate  citizen, 
§  79,  p.  318.  '  ■  , 

suits  for,  in  Disti'ict    (  ourts,  §  5,  ]>.  21. 

no   person   compelled    to   discovei-    what    will    expose   him    to   a.    §    153 
p.  557. 

defendant  may  object  to  discovery  if  his  answer  would  subject  him  to 
to  a,  §  348,  p.  1122;    ^  581.  p.' 1968. 
FORG ED  INSTR UM ENT— 

form  of  decree  setting  aside,  §  404,  p.  1272. 
FORM.AL  PARTIES    (see  Paktiks.  Citizknsiiii-  ok) 
FORMA  I'AITPERIS— 

pi^titions  for  leave  to  su<'  in,  S  4i:i,   pp.    1290-1294. 
FORMER  ADJUDICA'J'ION— 

cases  once  adjudicated   by  tlie  Supreme  Court  on   tiie  merits  may   be 
ad\anced  on  calendar.   ?;   T'lT.   p.  252(1. 

FORMER   PROCEEDINGS— 

recitals  of,  in  decrees,  §  401.   p.   1269. 

for:\is 

an.swer.  A|ijicii(liN.   p.  2654. 
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Kl'JKMS    (i'oiitiimc.n  — 

appoal  and  allowaiuo,  Appendix,  p.  ■2~'t(>. 

assifiiuiu'iit  of  orrors,  Appoiulix,  p.  274S. 

hill  in  iHiviity  in  patent  easo,  Appi-iulix,  jip.  2577,  2581. 

bill  of  revivor.  Appendix.  ]>.  'liu'l. 

bill   of   exeeptions    (in   ejeetnient).    .\p|nndix,    ]).  2727. 

petition  or  bill   under  anti-monopoly   law.  Appendix,  p.  2592. 

bond  on  removal.  Appendix,  p.  2717;   J?  ;5!)0,  j).   irvSo. 

certifieato  by  elerk  to  transcript,  A})peiidix,  p.  274!). 

citation  on  ai)i)eal.  Appendix,  p.  27:57. 

citation  on  writ  of  error,  Ap})endix,  p.  2745). 

disclaimer.  S    l!"i,  p.  (>SS. 

final   record   in  eiiuity,  Appendix,  j).  2720. 

letters  rogatory.  Appendix,  p.  2()!)5. 

master'.-^  warrant  or  summons,  Appendix,  p.  2702. 

modern  bill  in  equity  in  patent  case,  Appendix,  p.  2581. 

motion  to  dismiss  and  to  allirm.  Appendix.  ]).  27SO. 

notice  of  deposition  under   Revised  Statutes,   Appendix,  p.  2603. 

order  for  drdinius  potestatem,  Appentlix,  p.  2()!)3. 

order  ai)i)ointinf,f  referee  to  try  action  as  common  law,  Appendix, 
p.  270."). 

oath  to  an  answer,  §  192,  p.  685. 

order  adjud.uiii.ti   party  guilty  of  contempt,  Appendix,  p.  2707. 

order  lining  defendant  for  contempt.   Appendix,  p.  2707- 

petition  for  writ  of  certiorari  to  the  Circuit  Court  of  Appeals,  Ap- 
pendix, p.  2750. 

replication,   S   205,  p.   713. 

s.tipulation  for  reference  of  action  at  common  law.  Appendix,  p.  2706. 

subpoena   ad   rcspomlcndum.   §   160,   p.  572. 

supersedeas  bond.  Appendix,  p.  2747. 

writ  of  ne  exeat,  %  328,  p.  1049. 

writ  of  habeas  corpus.  Appendix,  p.  2735. 

writ  of  mandamus,  Appendix,  p.  2776. 

writ  of  error  from  Supreme  Court  to  District  Court,  Appendix,  p.  2737. 

bill  in  oipiity  in  copyright  case,  Appendix,  p.  2587. 

bill  in  equity  for  appointment  of  receiver,  Appendix,  p.  2608. 

friendly  bill'  for  appointment  of  receiver.  Appendix,  p.    2619. 

answer  to  friendly  bill  for  receiver.  Appendix,  p.  2669. 

liill    in    equity    for    appointment    of    ancillary    receiver.    Appendix,    p. 

2627. 
bill  of  foreclosure  of  railroad  mortgage.  Appendix,  p.  2640. 
notice  of  filing  and  petition  against  United  States  under  Tucker  Act 

of  March  3.  1887,  Appendix,  p.  2652. 
,    answer  in  equity  in  copyright  case.  Appendix,  p.  2656. 
amendments   to  bill    in   equity.   Appendix,  p.    2670. 
supplemental  bill.  Appendix,  p.  2675. 
writ  of  injunction  against  strikers,  Appendix,  p.  2677. 
order  appointing  receivers  of  railway  company,  Appendix,  p.  2682. 
order  extending  receivership.  Appendix,   p.   2686. 

order  for  examination  of  third  party  by  receivers.  Appendix,  p.  2687. 
petition   for   appointment   of   receiver  at  foot  of  decree,  Appendix,    ]>. 

2632. 
petition    by    lessor    corporation    for    extension    of   receivership    for    its 

protection.  Appendix,  p.  2688. 
masters  warrant  or  summons  in  patent  case.  Appendix,  p.  2703. 
notice  accompanying  draft  of  master's  report,  Appendix,  p.  2704. 
account  of  infringements,  of  patent.  Appendix,  p.  2705. 
petition    for    removal    for   difference   of   citizenship.   Appendix,   p.  2708. 
petition   for  removal   for  separable  controversy,   .\i>pendix.   ]i.   2710. 
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FORMS   (continued)  — 

petition  for  removal  because  of  prejudice  and  local  influence.  Appen- 
dix, p.  2714. 

decree  for  injunction  and  accounting  in  patent  case,  Appendix,  p.  2721. 

order  in  habeas  corpus,  p.  1518. 

writ  of  certiorari.  Appendix,  pp.  2732,  2736. 

petition  for  writ  of  lia1)eas  corpus.  Appendix,   p.  2732. 

petition  for  writ  of  error  to  State  court,  Appendix,  p.  2740. 

prayer  for  reversal.  Appendix,  p.  2745. 

notice  to  join  in  writ  of  error.  Appendix,  p.  2745. 

certificate  of  question  of  jurisdiction,  Appendix,  p.  2746. 

motion  to  dismiss  appeal,  Appendix,  p.  2778. 

notice  of  submission  of  motions  to  (lismiss  and  to  affirm.  Appendix, 
p.  27S1. 

notice  of  motion  to  dismiss  bill.  Appendix,  j).  2677. 

order  to  show  cause  against  appointment  of  receiver  at  foot  of  decree, 
Appendix,   p.  2079. 

order  appointing  receiver  at  foot  of  decree  Appendix,  p.  2680. 

order   appointing   ancillary    receiver.    Appendix,  p.  2084. 

petition  for  sulipoena  <ln<-r.s  tecum-  in  aid  of  deposition  de  bene  esse, 
Appendix,  p.  20'J0. 

notice  of  application  for  removal.  Appendix,  p.  2709. 

decree,  Appendix,  p.  2722. 

answi'r  to  ])etition  for  wiit  of  certiorari,  Apjiendix,  p.  2759. 

motion   for   leave   to   lile  i)etition   for  mandauius,  Apijcndix,   p,  27(i3. 

petition   for  mandanuis  to  set  asidi;  receivership.  Appendix,  p.  2704. 

return  of  order  to  siiow  cause  against  issue  of  mandamus.  Appendix, 
p.  2772. 

writ  of  error  from  Supreme  Court  to  Circuit  Court  of  Appeals,  Ap- 
pendix, p.  2738. 

writ  of  error  from  Circuit  Court  of.  Appeals  to  District  Court,  Appen- 
dix, p,  2739. 

writ  of  error  to  State  Court,  Appendix,  p.  2739. 

form.s  in  hanki-uptcy,  pp.  3047-3102. 

FORMS  IN  ADMIIIALTV— 

answer  in  admiralty,  A])pendix,  p.  2840. 

bond  to  marshal.  Appendix,  p.  2837. 

claim  of  o^vner.  Appendix,  p.  2835. 

claim  of  agent.  Appendix,  p.  2835. 

exee|)tions  to  libel.  Appendix,  p.  2839. 

linal  (h'cree  in  admii-alty,  Ap))en(lix,  p.  2844. 

final  ilecree  in  admiralty,  A|)pendix.  p.  2844. 

linal  decree  in  admiralty,  Ai)pendix,  |),  2845. 

final  decree  in  admiralty  for  suniinary  judgment  on  bond  to  mar- 
shal  Appendix,   p.  2840. 

Jinal  decret!  and  older  for  sale  in  admiralty.  Appendix.  ]i.  2847. 

fiiuii  decree  on  mandate  in  admiralty.  Appendix,  p.  2850. 

final  decr(!e  in  pi'oceedings  for  limitation  of  liability  in  admiralty, 
Ajjpendix,  p.  2857. 

interrogatories  annexi-d  to  libfl,  ApjM'iidix,  p.  2829. 

interhpcutory  decree  and  (h^l'ault  in  admiialty.  Appendix,  p.  2843. 

interlocutory  decree   in   admirally.   Ap|>(ii<Ii\,   p.  2843. 

libel  in  rem,  Apjieiidix,  p.  2820. 

libel  in  pcrftonuDi,  with  chuisc  of  foreign  attiichiiieiit.  Appendix,  p. 
2829. 

]il)ol  or  petition   for  limitation  of  Jialnlity.   Aiipeiidix,  p.  2850. 
^man<hit<^  in  admiialty,  Appi'ndix,  ]).  2849, 

monition,  Apiiendix,  p.  2850. 

notice  to  appiaisei's,  Appendiv.  p.  2838. 
Ked.   I'rac.  Vol.  III.— 223. 
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R>miS  IN  ADMIRAT-TV   iroMliini.Hl)  — 

iiotifo  of  appiaisfiiioiit.  A|i|Kiiili\.  p.  28:i!>. 

notioo  lit"  appi'iil   in  adiniraltN .  Aiip>'nili\.   p.  "2847. 

ordor  appoiiitin,ic  appiaisi'is,  Aj)piMuliN,  p.  2SI5S. 

oath  of  appraisers,   Appt'iulix,   p.    2S31). 

orilor  for  inaiulate  in  admiralty.  Appendix,  p.  2849. 

ordi'r  for  transfer  [o  trustee,  Api>i'ii(lix,  j).  2851?. 

order  for  monition.  Appendix,  p.  2Sr).l. 

petition   to   brinj;   in    vessel   under   Sujjreme  Court  Rule  59,  Appendix, 
p.  2842. 

petition  on  apjieal.  Appendix,  p.  2848. 

report  of  ai)praisers.  Apj)endix.  p.  2839. 

stipulation   for  elainiant's  costs,   .\p|)endix,   p.  2836. 

stipulation   for   \alue.   Appendix,   p.  28.'!fi. 

stipulation  for  libelant's  eost-s,  Apjx'udix.  \^.  2834. 

transfer   to   tru.stee,    Appendix,    p.    2854. 
FORMS  IN  CRIMINAL  PR()(  KDIRE— 

eomplaint  for  warrant.  A])pen(lix.  i».  2781. 

warrant  of  arrest,  Appendix,  p,  2781. 

mittimus   pendiiif^  examination.  Appendix,  p.  2782. 

final  mittimus.  Appendix,  p.  2782. 

recognizance  of  accused  pending  examination,  Appendix,  p.  2783. 

final  recognizance  of  accused,  Appendix,  p.  2784. 

recognizance  of  witnesses.  Appendix,  p.   2785. 

certilicixti!  of  proceedings.  Ay)pendix.  ]).  2785. 

complaint  for  extradition  warrant,  Ajjpi'udix.  ]).  2780. 

extradition  warrant.  Appendix,   p.  278li. 

certilicate  of  extradition   jnoceedings,  Ap])endix,   p.    2787. 

proceedings    upon    a})pIication    of    ]>oor   convict    for    discharge,    Apjicn- 
dix,  p.  2788. 

mandate   to  jailor   for   the   production   of   poor   convict.    Appendix,   p. 
2789. 

oath  of  poor  convict.  Appendix,  p.  2789. 

certilicate  of  discharge  of  })oor  convict.  Appendix,   p.  2790. 

bench  warrant  or  capias.  Appendix,  p.  2790. 

return  to  bench  warrant  or  capias,  Appendix,  p.  2790, 

capias  pro  fine,  Appendix,  p.  1791. 

return  to  capias  pro  fine,  Appendix;  p.  2791. 

attachment  for  contempt,  Appendix,  p.  2791. 

return  to  attachment.  Appendix,  p.  2792. 

warrant  for  removal  of  prisoner  to  anotlier  district.  Ap|)endix,  p.  2792. 

return  to  warrant  for  removal  of  prisoner,  Api)endix,  j).  2792. 

receipt  of  marshal  for  pri-soner,  Appendix,  p.  2793. 

venire  facias.  Appendix,  p. 2793. 

commitment  to  penitentiary.  Api)endix,  p.  2793. 

criminal  information,  Appendix,  p.  2794. 

indictment,  general   form,  Ai)))endix,  p.   2795. 

indictment  for  olTen.se  on  the  high  seas,  Apjiendix.  p.  279.5. 

indictment   for    ofi"ense   committed   at   a-  place   within   exclusive   juris- 
diction of  the  I'nitcd  States,  Appendix,  j).  2796. 

consolidated    indictment   for   violation  of   national   hanking   laws.    Ap- 
pendix, ]).  2797. 

petition  for  removal  of  criminal  case  from   State  court  under  section 
643,  United  States  Revised  Statutes,  Appendix,  p.  2823. 

certiorari  for  removal  of  case  from  State  Court,  Ai)i)endix,  p.  2824. 

appearance  l)ond  on  writ  of  error  in  criminal  eases.  Appendix,  p.  2824. 
FOROr  ROMAXU.M— 

quoted  from,  on  services  of  subpoenas,  §  16^.  p.  576. 
FOURTEENTH  AM ENDM ENT— 

applied  to  sujjply  omission  of  allegation  of  citiensliip.  ?   135.  p.  471. 
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FRANCHISES— 

of  corporation,  not  forfeited  bv  bill  in  equity  filed  by  private  citizen, 
§  79,  p.  :ns. 

FRAUD- 
US  subject  of  relief  in  equity,  §  79,  p.  321;   §  83,  p.  338. 

ground  for  bill  to  cancel  contract,  §  79,  p.  321.    * 

in  cases  of,  persons  soaietimes  allowed  to  be  made  parties  for  the 
purpose  of  being  mulcted  in  costs,     111,  p.  406. 

bills  impeaching  decrees  for,  §  132,  p.  466. 

specific  acts  of,  must  be  alleged:  general  charge  of,  in  bill,  insufficient, 
§  137,  p.  480. 

when  to  be  specifically  charged  in  bill,  §   137,  p.  482. 

alternative  relief  in  actions  for,  §  138.  p.  489. 

allegations  as  to,  in  bill.  §  144,  p.  514. 

bill  filed  by  United  States  to  vacate  patent  for  public  lands  on  ac- 
counts of,  §  153,  p.  556. 

statute  of  frauds  can  be  raised  by  demurrer.  §   360,   p.   1170. 

absence  of  one  party  to  a  joint,  will  not  prevent  the  court  from  taking 
jurisdiction,  §  119,  p.  441. 

when  pavment  of  costs  b^'  defendant  must  form  a  special  praver, 
§  154.  p.  560. 

set  up  in  cross-bill,  §  198,  p.  097. 

defendant  in  ceitain  cases  obliged  to  answer  a  cliarge  of,  which  might 
subject   liini  to   a  criminal   prosecution,   §   348,   p.    1123. 

when  bill  specially  charges,  the  plea  to  such  part  must  be  accom- 
panied by  answer,  §  175,  p.  631. 

making  out  case  of,  to  secure  apjwintment  of  receiver,  §  303,  p.  948. 

removal  of  receiver  because  original  apj)ointment  was  obtained  by, 
§   323,    pp.    1036,   1037. 

bills  to  impeach  decrees  on  account  of,  §  451,  pp.  1410-1419. 

Federal  courts  follow  State  statute  of  frauds  in  actions  at  common 
law.  §  477.  p.  1573. 

FRI\OLOUSXESS— 

motions  to  dismiss  appeals  or  writs  of  error  for,  §  705,  p.  2508. 
FUNDS— 

petition    for    payment   out   of    the   hands    of    an    officer    of    the   court, 

§  253,   p.  S07.^ 
costs  out  of,  §  421,  p.  1330. 

bill  to  determine  right  of  claimant  to,  in  hands  of  a  Federal  marshal. 
§   132,  p.  466. 

G. 

GARNISHMENT— 

interference  by,  with    receiver,   §  314,   p.    lOlo. 
GEN  ERAL  APPEAR AN( E— 

defined,  §  168.  p.  006. 

GENERAL  AVERAGE— 
account,  §  79.  p.  322. 
.see  Admikaltv. 

GEN  KRAL  RELIEF— 

prayer  for,  §   154,  p.  558. 

GEORGIA— 

divided   into  districts,  §  60,  p,  220. 

counties   and   times  and    places   of   holding  court   tlierein   enumer- 
ated. §  00.  i>p.  220-222. 
rlistricts  of,  includc(l  within   l''iftb  Circuit,  §  4,  .p  9. 

GOVKKNOK  OF  S'JA'IE— 

service  of  process  on,   §   3,   p.   7. 
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(.'OVKKNOK    OF    STATK    (loiitimu-d)  — 

jurisilii'liiui    of    Fedonil    courl'r    o\or    wiit    ul'    i/ku    narnitit    allcctiiiji. 
S   4i;S,   p.   l;)2li. 

t  i  RANTS— 

of  ilirtVront  Statos.  suits  wlicio  part'u-s  ilniin   unil(  r.  S  50,  p.  142. 
juristlii't  ion    of    Foiloral    I'ouits    in    imsi's    of    cuullict  in<f,    l)y    (lillcrciit 

Staffs.  Ji  ;>().  p.   142. 
alli'jiations    in    bill    to    iniitraeli   j;iiint    or    ])ati'ut    wlioii    action    is    not 

brought  by  Attonicy-CoMicral,  i;  1:51,  p.  404;  §  144,  p.  514. 
practii'o  on  lenioval  of  suits  containing  controvorsies  between  citizens 

of  tlie  same  State   I'laiminu   land    under   grants   of  dill'eront   States, 

§  550,  p.  JSOS. 

GRATIS— 

apiiearance  delined,  §   KiS,  p.  (500. 

when  can  be  made,  §    100.   )>.   (ill. 

CIARDIAN  AD  Ll'lKM— 

when  citizenship  of,  does  luit  all'ect  jurisdiction,  §  44,  p.  121. 

of  infant,  when  and  how  to  be  apjjointed,  §  100,  pp.  ,308.  ;509. 

of  lunatic,  §  01.  p.  350. 

removal  of,  §  100,  p.  300. 

petition    for   tlie    appointment    of,    for    infant.    §    100,    p.    :J00:    §    253, 
p.  807. 

bill  not  to  be  taken  pro  confcsso  before  appointment  of,  §  171,  p.  017. 

liability  of,  §  100,  p.  390. 

may  recoup  expenses  from  infant's  ]>roperty,  §  100,  p.  400. 

of  lunatic,  &c..  appointment  of.  §  107,  p.  400. 

is  a  party  in  \ew  York,  not  so  in  Federal  courts,  §   107,  p.  400. 
GUARDIAN  IX  SOCAGE— 

accounting  by,   §  79,  p.   332. 

H. 
HABEAS  CORPUS— 

followed  by  action  for  damages,  Avhether  affording  adequate  remedy  for 

illegal  arrest,  §  275,  p.  809. 
to  review  proceedings  for  extradition,  §   402.  ])p.   1482-1484. 
for  immigrants.  §  403,  pp.  1484-1501. 

discharge  of  soldiers  from  army  by  writ  of,  §  404,  pp.  1501.  1502. 
suspension  of,  §  465,  pp.  1502-1500. 
writ  of,  §  3,  p.  8:   §  401.  pp.  1473-1481. 

practice  on  ap]>lication   for,   §   400.   pp.    15(17-1517. 
appeals  in,  §  688,  pp.  2370-2378;   §  407,  pp.  1517-1524. 
proceeding  under  cannot  be  removed  from  a  State  to  a  Federal  court, 

§  538,  p.  1770. 
cutn   causa,    when    issued    by    clerk    on    jemoval    of    cause    in    certain 

ca.ses.  §  551,  p.  1872. 
stay,  upon  appeal  in   liaheas  corpus  proceeding,  §   407,  p.   1517. 
included  within    tlie  term   "suif  for   tlie  purpose   of  a   writ  of  error 
from  Supreme  Court  to  State  court,  §  692,  p.  2400. 
see  Immigrants. 

HAWAII— 

Jurisdiction  of  District  Court  of,  §  71,  p.  200. 
terms  and  places  of  holding  of  District  Court.  §  00,  p.  222. 
included  in  Nintii  District,  §  4,  p.  0. 
appeal  from  courts  of,  §  003,  p.  2413. 
bankj-uptcy  proceedings  in,  §  008.  p.  2220. 
HEARING— 

dissolution    of    interlocutorv    injunction    for    dclav    in    bringing    cause 
to  a,  §  296,  p.  020. 
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HEARING   (continued)  — 

blinking  suit  to  a,   ^  369,  p.   1187. 
manniT  of  hearing  a  cause.  S  •5''4.  pp.  119."),  1190. 
rules  of  decision  upon  a  hearing.  §  375,  pp.  119G-1199. 
objections  which  cannot  be  made  at  the  hearing,  §  37(J,  pp.  1199,  1200. 
action  of  the  court  upon  a  hearing.  §  377,  pp.   I200-r202. 
writs   of  error    in  criminal   prosecutions  advanced   to   speedy   hearing. 
§  707,  p.  2526.  ._   _ 

preferences    among   appeals    on    calendar    of    Supreme    Court,    §    70*, 
p.  2525. 
see  also  Dismissal  of  Bills  Before  a  Hearing. 

HEIR— 

suit  to  establisli  will.  §  123,  p.  452:   i;  332,  p.  1001. 

suit  against,  for  performance  of  ancestor's  covenants,  necessary  parties 

to,   §   110,  p.  403. 
party  to  suit  for  specific  performance,  §  112,  p.  409. 
not  represented  bv  the  executor  iu  suit  concerning  real  estate,  §  113, 

pp.  415,  416. 
suit  by,  for  contracts  for  land.  §  119,  p.  438. 
suit  to  quiet  title,  §  138.  p.  486. 
when  necessarv  parties,  S  J^O,  p.  447. 
Hepburn  Act, '§  593,  p.   1998. 

HUSBAND— 

when  to  be  united  with  wife  as  plaintiff,  §  89,  p.  355. 
when  to  be  made  co-defendant  with  wife,  §  108,  p.  401. 
when  may  bo  omitted  as  a  party  in  certain  suits  by  wife,  §  118,  p.  433. 


IDAHO— 

constitutes   one   iudicial   district.   §   06,  p.  222. 
terms  and  places  of  holding  court,  §  66,  pp.  222,  223. 
belongs  to  Nintli  Circuit,  §  4,  p.  9. 

time  within   which   cause   to   be   docketed    in    I'nited   States    Supreme 
Court  in  case  of  appeals  and  writs  of  error  from,  §  704,  p.  2503. 

IDIOTS— 

incapable  of  filing  bills  in  tlu  ir  own  right.  §  85,  p.  354. 

capacity  to  file  bills  in  equity,  §  85,  p.  354;   S  91,  PP-  359,  360. 

practice  in  suits  on  behalf  of,  §  91,  p.  359. 

suits  against,  §  107,  pp.  400,  401. 

suing  alone,  cause  of  demurrer,  §  307,  p.  1180. 

liberal  amendments  in  favor  of,  §  20(i.   p.  715. 

ap{K)inting  receiver  of  property  of,  Js  302.  p.  937. 

time  of,  to  bring  appeal  or  writ  of  error.  S   098.  p.  2456. 

ILLINOIS— 

divided    into  tlnee   districts.    §  00,    p.   223. 

counties   and  times   and   places   ui   holding  court  therein  enumer- 
ated. §  00.  pp.  223,  224. 
districts  of,  included  witliiu   Seventli  Circuit,  S  4,  p.  9. 

IMMATEFvIALITY- 

when  can  be  raised  by  denuirrer,  §  348,  p.  1122. 

IMMIORANTS— 

right  to  writ  of  habeas  rnrpiiH   to   obtain    ])ermission   to  land.   §   463, 

p.   14H4. 
immigration,  §   403,   pp.    14S4    1497. 
immigration  rules,  §  463.   \>\i.    1494-1497. 

IMI'KnTINKXCE— 

excejition    to    bill    fni ,    tlir    proper    remedy    if    it    contains    irrelevant 
matter,  §  307,  p.   1183. 


:l.")r>S  INDKX. 

Vol.    11   bo.srios  :\{    §    "20,   p.-im-    In:..-,:    \  ol     111    iM-lns  iit    S    f'TO.    pii;;!'  •_■•.".»!). 

IMl'KKl'IXAXCK     (oontiim.Ml)  — 

in    answers.   §   'I'M.   \).   7S0. 

Iiill    iiiii)ri)|H>rl\-   iunciiilfd    witliiii    tlic    iiilc  as   to.  §   210.    p.    71!';    §   2i;i, 
1>.    72!). 

ill  hills  in  tho  naturo  of  sniiplcnicntal   bills.  §  235,  p.  778. 

petition  for  iniervention  to  l)e   free   from,  ij   2.")4.  j).   SOS. 

in  hills,  g  2.S7.  pj).  7S0  7S;!. 
.m  answer  to  hill  of   revivor.   S   224.  p.   755. 
IMIM.IKl)  TIU'STS— 

as  suhject  of  equity    iurisprudence.  j^   70,  p.  320. 

IMPORTATION— 

of  persons  under  contraet  to  perform  labor.  5;  5,  p.  12. 

l.MrOKTKRS— 

suit  by   one   on   InOialf   of    liimself    and    others    similarly   situated    for 
seizure  of  imports.  *?  114,  p.  42(5. 

IMPORTS— 

jurisdiction  of   suit.s   to  colloet,  §   5.   p.   13. 
for   illegal  seizure  of,   4i    114,   p.   420. 

INADEQUACY— 

of  remedy  at  law.  defined,  §  79,  p.  334. 

see  also  Kemf-DY  at  I.aw. 
of  consideration,  §  7i>,  p.  333. 

INCONSISTENCY— 

in  bills.  §  138,  pp.  485-490. 

objection  for,  cannot  he  raised  first  on  appeal,  ?  138,  p.  489. 
1 NCONSISTENT  TITLES— 

persons  claiming  property  under,  should   not  be  joined  as  defendants, 
S   112.  p.   407. 

INDEMNITY— 

required  on  applying  for  siipciscdras.  §  703,  p.  2482. 
see  also  Shx;uRiTT. 

INDIANA- 

constitutes  one  judicial  district,  §  Ofi.  p.  224. 

times    and    places    of    iiolding    court    therein    enumerated,    §    66, 
pp.   224,  225. 
districts  of.  included  within  Seventh  Circuit,  §  4,  p.  9. 
l.XDIAJsS— 

suits  by,  for  land,  §  5,  p.  11. 
1  N DI VIDIAL  LIABILITY- 

of  stockholders  in  coipoiations,  §  82,  p.  344. 

INDORSEES— 

jurisdiction  of  lY-deral  courts  in  actions  l)y.  §  (53,  p.  204. 
I N DORSE R— 

in  suit  by  one,  otliers  not  necessary  parties,  §  119,  p.  440. 
INDORSEMENT— 

of  writ  of  injunction,  §  2!t.').  j).  917. 

see    P]ND0RSE1IEXT. 

INDORSEMENT  OF  NOTES— 

injunctions  to  restrain,   §   267,   p.  852. 
INFAMOUS   CRIME— 

defined,  §  401,  p.  J  478. 
INFANTS— 

suit  by  next  friend  or  guardian.  §  90.  p.  356. 

capacity  to  file  bills  in  equitv  in  their  own   right,  §  85.  p.  354:    ?  90 
pp.  350-359.  ■  ... 

as  defendants,    §    106,   pp.    398-400. 
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i  N  FAXTS     ( continued )  — 

as  representatives  of  the  inheritance,   §  IMi,  p.  410. 

wiien  infant  has  separate  domicile  from  parent,  §  40,  p.  129. 

suits  by  next  friend.  §  00.  p.  35l». 

when  made  co-]jlaintiff,  §  00.  p.  35S. 

effect  of  becoming  of  age  after  a  bill  is  filled,  §  90,  p.  358. 

when  chargeable  with  costs.  ^  00.  p.  358. 

citizenship  of.  as  affecting  jurisdiction,   §  90,  p.  358. 

payment  of  expenses  out  of  a  fund   in  the  hands  of  a  receiver,  §   lOR, 

p.  400. 
decree  by  consent  in  suit  against,  §  306,  p.  399. 
may  defend  in  forma  pauperis.  §   TOO.  p.  400. 
appearance   entered   before   appointment   of  guardian   ad  litem,   §    ]0G. 

p.  400. 
must  be   personally  served  with   process,   §   106,  p.  400. 
relief  granted  to.  without  regard  to  allegations  in  bill,  §  154,  p.  501. 
answer  of,  g  100.  p.  (583. 

no  exception  for  insufficiency  may  be  filed  to  answer  of,  §  104.  p.  (iSO. 
whether  bill  can  be  taken  ]iro  confeano  against,  §   171,  p.  617. 
suing  alone,  cause  of  d<'murrer.  §   307,  p.   1180. 
liberal  amendments  in  favor  of,  §  200.  p.  715. 
petition    for    appointment    of    guardian    for,    and    to    maintain    infant 

out  of  his  property,  §  253.  p.  807. 
suing  or  defending  in  forma  paiiprriN,  %  413.  p.  1202. 
when  receiver  of  property  of,  will  be  appointed,  §   302,  p.  037. 
next  friend   of.  should   not   be  appointed   receiver  of  the   propertv    of. 

§  318,   p.   1022. 
in  what  case  admissions  in   an   answer  made  on  behalf  of  infant  can 

be  used  against  him.  §  330.  j>.   10.18. 
impeaching  a  decree  impro|ierIy  obtained  against,   §  451,  p.  1418. 
time  of,  to  take  appeal  or  bring  writ  of  error,  §  698,  p.  2436. 

IXFORMATIOX— 

upon  whose  behalf  a  motion  under  an.  can  be  made,  §  251,  p.  802. 
to  enjoin  public  nuisance,  ^  l.'U.  p.  463 -.   S  274,  p.  860. 

see  also   J5ills. 
filing  under   English   practice.    §   131,   p.   460. 
filing  in  United  States  and  St;Tte  courts,  §  131,  pp.  461-464. 

IM-OK.MATIOX    AND    LEIJKF— 

in  affidavit  stating  facts  upon,  in  bill,  §  130,  pp.  476,  477. 

1  XI'I^  I  XGE.M  EXT— 

of  patents,  bills  to  enjoin,  §   146.  pp.  525-530. 
see  Patents. 
INHABITANT— 

definition  of,  §  61,  pp.  102,    103. 
1. V.I nXCTf OX— against  I'nited   States  officers.  §  36,  p.  03. 

State  statute  refpiiring  a  bond  upon,  i;  83.  p.  349. 

State    statute    forbidding    against    collection    of    illegal    taxes.    §    83. 
p.  349. 

State  .statute  regulating  security  f()r.  §  83.  p.  340. 

against  a  tort,  one  or  more  wrong-doers  may  he  ommitted  in  the  liill. 
''§   119,  p.  441. 

appeals  from  orders  granting  or  continuing  injunction,  S  255,  p.  81(;: 
§  291,  p.  905;   §  .300,  p.  020:   g  605.  p.  2434. 

practice  in  granting,  how  far  inlhienced  by  State  statute,  §  82,  p.  344. 

authorized  by  State  statute,  i  82.  p.  344. 

against  sale  of  muuicii>al  j)ropi'rty  under  execution,  §  79,  p.  317. 

pending  ejectment,  §  70.  p.  32H. 

against  collection  of  State  tax.  ?  79.  p.  326. 

against  .seiziires  of  personal  jiroperty.  §  70.  p.  326. 
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IN.U'Nl  TKA"    (••oiitiinuHh  — 

aji'iiin^t   libels   raioly   <::iaiit('il.  S  "!'•    p-   -^-i^- 

against  city  from  onfuirinji  uiii'oiislitut ioiial  ordinaiu-o.  S  70,  p.  327. 
aijainst  act  by  corpDiation  ultra  rirrs.  not  jiraiitcd  at  biiit  of  stranger, 
'"}!  79.  p.  318;    §  204,  p.  84S. 
in  forma   pai(i.H'ris,  ^   41:5.   pp.    12!tO-121)4. 
slanders  rarely   if  eVer  enjoined,   §   284,   ]).   8!)(!. 
against  criminal  proceedings,  >?  27<i,  p.  8(il. 
against  removal  of  State  or  municipal  ollicer,  t?  70,  p.  329. 
when  granted,  §  79,  p.  320;  §  270,  p.  So9. 

when  not  granted  against  judgment  at  law,  §  79,  p.  320;  §  2/0,  p.  80J. 
against  action  at  law.  S  79,  p.  329. 
value  of  nuitter  in  dispute  in  suit  for,  §  13,  p.  30. 
person  auaiiist  whom  sotiglit,  not  a  formal  party,  §  118,  p.  434. 
to    restrain     infringement     of     ])atents,    allegations    in    bills,    §     146, 

pp.   525-5.Ui. 
prayer  for  relief  in  cases  of,  S  lo4,  p.  .")r)8. 
when  amendment  of  bill   does   not  dissolve,  §   210,  p.  720. 
when  granted  of  course,   S  2.10.  p.  708. 
when   motion   for  receiver  can   be    made   upon    motion    for   an,    §    251, 

p.  801. 
definition,  classification  and  objects  of,  §  262,  p.  846. 

judicial  writs,  writs  remedial,  mandatory,  prohibitory,  provisional, 
perpetual,  conunon   and  special,   §  262,  \>.  S4(!. 
injunctions    to    enforce    trusts    and     otlier    purely     ccpiitable    rights, 
§    263,   p.    846. 
preventing    disclosure      of     secret     proceedings,      re- 
straining  ))ul)lication   of   letters,  manuscripts,  etc., 
§   263,   p.   846. 
to    restrain    corporatinns    from    violating    tlieir    cliarters. 

§    264,   pp.   S47-8.-)0. 
to    enforce    the    speciJie    performance    of    covenants    and 

other  contracts   alfecting  land,    §   26o.   p.    8.50. 
to  restrain  a  multiplicity  of  suits,  §  266,  pp.  8r)l,  852. 
to    prevent    irreparable    injury    for   which    the    remedy    at 

law  is   inade(iuatc:    in  general,  §  267,  pp.   8.52,  853. 
to  stay  proceedings  in  order  courts,  §  268,  ])p.  833,  8.54. 
to  stay  proceedings  in  Federal  courts,  §  209,  p[).  854-850. 
to  stay  proceedings  in  State  courts,   §  270,  p.  850. 
injunctions  against  criminal  proceedings,  §  271,  p.  8(il. 
distinguished     from     writs     of     prohibition,     §     208, 
p.   853. 
to  restrain  the  alienation  of  property,  §  272,  pp.  803,  864. 
to  prevent  waste,  §   273,  p.  864. 

continuance  of  a  nuisance,   §  274,   pp.  865-867. 

trespass.   §   275,    pj).   868-870. 

infringement    of    patents,    §    14(;.    pp.    525,    536; 

§  277,  pp.  87.3-882.       , 
infringement  of  copvriglits,  §  150.  pp.  543-548: 

§  278,  pp.  882-886. 
unlawful  use  of   trade-marks,    g    14S,    p.   542;    5? 

270.  pp.  S8(i-888. 
opening  of  letters,  §  280,  p.  880. 
to    compel    the    performance    or    ])revent    the    breach    of 

contracts  not  affecting  land,  §  2S],   pp.  889-891. 
to    compel    the    delivery    of    personal    property    tortiously 
withheld.   §   282.   p.   591. 
.     authorized  by  statute,   §   283.  ]))).  801-893. 
when  injunctions  will  not  issue,  §  284,  pp.  89,3-898. 
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INJUNCTION    ^continued)  — 

distinction    between    the    judicial    writ    and    the   writ   remedial.    §    285, 
PIJ.  SUS,  8!)!). 

mandatory    and    proliibitoi}'    injunctions,    §   286, 

pp.  syii^ooi. 

provisional    and    perpetual    injunctions,    §    287, 

pp.   901,    902. 
common  and  special  injunctions,  §  288,  p.  902. 
time   and    place   of   application    for    interlocutory    injunctions,    §    289. 

pp.   902,   903. 
injunctions  not  prayed  for  in  the  hill,  §  290,  pp.  903,  904. 
special  practice  and  regulations  of  the  Federal  courts  in  the  issue  of 

injunctions,  §  291,  pp.  904-906. 
notice  of  application  for  interlocutory  injunction.  §  292.  pp.  906-908. 
affidavits  upon  application  for  an    injunction,  §  293,  pp.  908-910. 
rules    of    decision     u])on    applications    for    interlocutory    injunctions, 

§  294,  pp.  910-913. 
the  writ  of  injunction  requisites,  §  29.5,  pp.  913-917. 
imposing  terms  upon  the  issue,  denial,   dissolution   or  continuanc--  of 

an    injunction.   §   297.  pi>.   922-925. 
peipetual    injunctions,    when    granted,    what    must    be    shown,    §    299, 

pp.  928,  929. 
obtained  in  a  cause  prior  to   removal    to   Federal   court,  effect  of   re- 
moval on  same,  §  555,  p.  1893. 
what  to  be  regarded  as  value  of  matter   in  disjjute  in  suit  for,  g  13, 
!)]>.  36-40;    §  696.   p.  2442. 
see  Bankrcptcy. 
INJUNCTION  BOND,  §  297.  pp.  922-925. 
modifying  during  appeal,  S  703.  p.  2488. 

INJURY— 

injunctions  to  prevent  ii  reparable,  §  267.  pp.  852.  853. 

IN  PERSONAM— 

ileciees  in,  see  Decrees. 

IN  REM— 

property  as  conferring  jurisdiction  in  equity,  §  78,  p.  316. 
suits  by   Unitetl   States.   S   95.   p.   365. 
decri'cs  in,  see  Dex^rees. 

INSANITY— 

when  to  be  specially  charged  in  bill,  §  137,  p.  484. 

INSOLVENCY'— 

of  corporation,  appointing  a  receiver  in  cases  of,  §  302,  p.  943. 
suits  by  assignee  in,  §  63,  p.  205. 

INSOLVENT  DEBTOR— 

when   necessarv    party  to  suit  }j)()ii<jlit    by   or  against  assignee,   §   113, 
p.  416. 

INSPECTION— 

how    obtained,    §    332,   p.    1061. 

see  Examination  Reixjue   Tiuai,. 

INSTRUCTIONS— 

receiver's  duty  to  apply  for,  g  312,  p.  1004, 
see  also  Advice;  Charge. 

INSTRIJMKNTS— 

cancellation  of,  as  a  ground  of  equitable  jurisdiction,  §  79,  p.  333. 
hill   to  reform,  55  79,  p.  333. 
see  also  Doer  me. vis. 

INSUFFICIENCY- 

exceptions  to  answer  for,  S   194.  pp.  68fl.  687. 
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INSVrFIClENCY  OF  FORM— 
tU'iuuners  for,  §  'Mt'i.  p.  11 S:'.. 

INsriUXCE— 

speeilie  perfonnanee  ol"  cdiilract   tor,  ^  70,  p.  321;   g  tiM,  p.  200. 

INSIKANCE  LAW— 

pvineiplos  of,  which  are  aiiplieal)le   in   I'ederal   courts,   §   477,   !>.    intiK. 

IXSIKANCK  rOLK'Y— 

not  cancelled  by  bill  in  etiuity  after  loss,  §  70,  p.  321. 
not  collected  by  bill  in  equity,  §  79,  ]).  331. 
suit  to  reform,  by  assignee,  §  03,  p.  200. 

a  bill  for  discovery   of  and   performance  of  contract  to   issue   is  mul- 
tifarious, §  142.  p.  507. 
bill   for   cancellation   and   also   for   perpetuation  of   testimony   concern- 
ing  the  issue  is  nuiltifarious.  §  142,  p.  507. 

IXTEREST— 

which  is  not  considered  as  adding  to  the  value  of  matter  in  dispute, 
§  19,  p.  52. 

interest  repuhlicae  ut  sit  finis  litiiim,  maxim  of,  applied,  §  110,  p.  40.5. 

persons  witli  no,  whether  to  be  made  parties,  §  112,  p.  407. 

in  c]uestion  of  law  involved,  does  not  entitle  person  to  be  made  party 
to  suit,  §  112,  p.  414. 

general  rules  as  to  making  persons  parties  who  have  no,  §  112,  p.  414. 

failure  to  luive  interest  in  subject-matter  of  bill  a  ground  of  de- 
murrer, §  307,  p.  1181. 

on   judgments,  §  427,  p.   1350. 

as  included  in  value  of  matter  in  disput<\  §  19,  p.  52. 

plaintiffs  united  in,  what  to  be  regarded  as  value  of  matter  in  con- 
troversy, §  17,  p.  45. 

on  judgment  against  the  United  States,  §  95,  p.  365. 

INTEREST    (continued)  — 

plaintiff  with  conflicting,  cannot  unite  in  a  bill,  §  140,  p.  493. 
of  complainants,  need  not  be  co-extonsive,  §  140,  p.  494. 
defendant    cannot   be    joined    unless    he    has    an    interest    in    opposing 
the  relief,  §  141,  p.  497. 

INTERESTED  PARTY— 

not  excluded  from  testifying,  §  339,  p.  1086,  1088. 

INTERFERENCE— 

with  duties  of  receiver,  §  311,  p.  998. 

INTE  RL IXE  ATIONS— 

in  answer,  §  192,  p.  685. 
INTERLOCUTORY  APPLICATIONS— 

definition  and  classification,  §  247,  p.  796. 

how  interlocutory  applications  are  made  to  the  court,  §  247,  p.  793. 
motions,  definition  and  classification  of,  §  248,  p.  790. 
of  course,  §  249,  p.  796. 

special,  without  notice,  §  250,  pp.  797,  798. 
orders  grantable  of  course,  §  249.  p.  797. 
notices  of,  requisites,  who  mav  make,  §  251,  pp.  798-803. 
argument  of,   §  252,   pp.  803-805. 
petitions,     in     general,     distinctions     between,     and     motions,     §     253, 
pp.   SOO-808. 
for  leave  to  sue  in  formn  pauperis,  §  413,  pp.  1290-1294. 
of  intervention,  when  may  he  interposed,  requisites,   §  258, 

pp.  821-832. 
form   of,   and   practice  tliereupon,   §  254,  pp.   808-810. 
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INTERLOCUTORY    APPLICATIONS    (continued)  — 

order,  requisites  and  characteristics  of.  §  255,  pp.   SlO-Slfi. 

appeals  from  interlocutory,  St  255,  p.  815,  816;   §  693,  p.  2421. 
judges  Avlio  may  grant.  §  256.  pp.  816,  817. 

in    case    of    disability    of    other    iudges, 
§  256.  p.  S16. 
practice  upon  interventions.  §  :i59,  pp.  833-842. 
INTERLOCUTORY  DECREE    (see   Decrees). 

INTERLOCUTORY    DISMISSAL    OF    BILLS     (see    Dismis.sal    of    Bills 
Before  a  Hearing). 

INTERLOCUTORY   INJUNCTION— 

notice  of  application  for.  §  2!»2,  pp.   iK)6-!)08. 
rules  of  decision  upon  applications  for.   §  2li4,  pp.  910-913. 
dissolution  of,  §  296,  pp.  917-922. 
see  also  Ixjuxctioxs. 

INTERLOCUTORY  ORDERS    (see  Interlocutory   Applications). 

INTERMEDIATE— 

dismissal  of  bills,  see  Dismlssal  of  Bills  Before  a  Hearing. 

INTERMEDIATE  APPLICATIONS    (see    Interlocutory   Applications). 

INTERNAL  REVENUE— 

cases,  §  5,  p.  13. 

suits  to  enforce  lien  for,  §  5.  p.  13. 
INTERPLEADER— 

«'ho  may  file  bills  of,  contents  of  bills  and  practice,  §  157,  pp.  563-567. 

bills  in  the  nature  of,  §'158.  p.  567.  568. 

how    far   State   practice   as  to   grantiui;   order   of,    is   followed,   §    453. 
p.    1426. 

nature  of  bill  of,  §  132.  p.  466. 

bill  of,  must  have  an  allidavit.  §  156,  p.  563. 

INTERROGATORIES— 

in  admirality,  §  581,  p.  1968. 
answers  to,   §  174,   p.   625. 

failure  to  answer,  bill  taken  pro  covfcsso.  §  171.  p.  616. 
see  Evidence. 

INTIORROG ATOR Y  CLAUSE— 

in  bills,  rules  pertaining  to,  §  133.  p.  468:  §  152.  p.  552. 

INTERSTATE   CO:\niER.CE   ACT- 

bills    to   enjoin    railroad    company    iroui    liling    with    Interstate    Coni- 

niei-cc  Commission,  unreasonable   increase  in  charges,  §    151,  p.  550. 
comiiliance    with,    in    ceitain    cases    compclial)le   by    injunction,    §   283, 

p.   893. 
service  of  subpoena  under,  §   163.  \k  57S. 
suits  against  railroad  under,  5?  118.  p.  440. 
suits  under,  where  brought.   S  61,  p.  187. 
I'vidence  l»efore  Interstate  Commerce   Commission,  §  339,  p.   1097. 

IN'IERVEXOR— 

rights  of  United  States,  §  3,  p.  4. 
mav  remove  a  cause,  §  542,  ]).    1807. 
in  iidmiraltv,  §  588,  p.  1977. 
petition  of,"§  253,  p.  807;    §  258.  pp.  821-8.32. 
see  also  Interlocutokv  Aim-ik  ations. 

IN'IKRVENTION— 

substituted  service  of  i)rocess  upon  a  ))etition  of  an,  §   165,  p.   589. 
petition  of,  constitutes  an  ajuiearance,  §  169,  p.  607. 
petition  of,  §  258,  pj).  821-832. 
by  whom  filed,  8  258.  p.  821. 
pracUee  upon,  §  259.  p.  833.- 
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1  NTKR\-KNTION    ( oontiniiod )  — 

wliiMi  petition  lilinl.  i^  2.)!),  p.  S.'i;}. 

laolios.  S  2.>}).  |).  8;U. 

oontonts  of  potition.  §  2.">!).  jip.   S;54,  835. 

paitios  to  ])i"ti(i(>M,  §  "i")!!,  pp.  S.'ir>-S;{S. 

luitii'o  of.  !5  2r)!t,  ]).  s;JS. 

stay   ixMuling  licai-iii_i>-.  S  •i.'i!*.   p.  S.'IT. 

deimirrors  to  petition.  >;  250,  p.  834. 

plea  to  petition,   §  250,   p.   840-841. 

appeals  by  intervener,  §  2;'5n.  p.  841. 

petitions  of,  may  be  taken  as  ero8S-l)ill.'?,  §  259,  pp.  841,  842. 

rijrlits  of  intervening^  eoin]iIaiiiants,  §  2(iO,  p.  842. 

rights  of  intervening  defendants,  §  2()1.  p.  843. 

as  a  remedy  against  a  receiver.  §  313.  ]>.   1003. 
INIOXTCATIOX— 

ground  of  relief  from  contract,  §  Tn,  p.  33. 
IXTHODrCTION— 

in  bills,  rules  relative  to,  and  form  of,  §  13,^),  p.  470. 

ixrnusioN— 

information  for  an,  in  the  case  of  purpestures,  §  274,  p.  866. 
IOWA— 

divided  into  two  judicial  districts,  §  66,  p.  225. 

times  and  ))lacos  of  liolding  court  enumerated,   §  66,  pp.  225,  226. 
districts  of,  inchuled  williin  l^ghth  Circuit,  §  4,  p.  9. 
introducing    in   evidence   transcripts   from   certain    books    of   the   Dis- 
trict Courts  in,  §  333,  p.  1074. 

ISSUES— 

bringing  matter  to  distinct,   §  136,  p.  475. 

testimony  taken  before  cause  is  at  issue,  §  351,  p.  1129. 

after  cause  is  at  issue,  §  352,  pp.  1130-1136. 
testimony   taken   after  a   cause  is   at   issue   and   beyond   the   jurisdic- 
tion of  the  court,  §  353,  p.  1 136. 
wlien  court  may  direct  a  feigned  issue,  §  377,   p.  1202. 

ISSUES  AT  LAW-^ 

distinguished  from  issues  in  equity,  §  136,  p.  475. 

power  of  courts  to  direct,  §  378,  p.  1203,  1204. 

matters  concerning  which  an  issue  is  directed,  §  379,  pp.  1204,  1205. 

in  patent  cases,  §  378,  p.  1203. 

time  when  an  issue  is  directed,  §  380,  p.  1205. 

manner  of  trying,  §   381,  pp.   1205-1207. 

effect  of  the  finding  of  a  jury  upon  an  issue,  §  382,  pp.  1207-1209. 

proceedings  after  the  trial  of,  §  383,  pp.  1209,   1210. 

J. 

JOIXDER— 

of  parties  upon  a  motion,  §  251,  p.  802. 

objection  for,  of  improper  parties,   §  130,  p.  458. 

of'7)laintifTs,  §   140.  pp.  492-496. 

of  defendants,  §  141,  pp.  4!)()-506. 

of  distinct  grounds  of  relief,  §  142,  pp.  500-508. 

of  causes  of  action   at  common   law,   how  far   State  practice  resepct- 

ing  followed,  §  453,  p.  1425. 
of   parties   at  common    law.   how    far   State   practice    followed,    §    453, 

p.   1425. 

JOIXDER  OF  PARTIES  IX  EQUITY  (see  Birxs;  Parties). 

JOIXT  DEFEXDAXTS— 

removabilitj'  of  cause  in  ca.ses  of,  §  541,  ji.  1795. 
value  of  matter  in  dispute  when,  §  18,  p.  47. 
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JOINT  PARTIES— 

what  to  be  regarded  as  value  of  matter   in  dispute  where  one   party 

sues  on  belialf  of  others.  4j  17,  pp.  4ti.  47;   §  696.  p.  2443. 
where   thev    as.sert   distinct    and   sej)arate   rights.    §    17,   p.   47;    §   006, 

p.   2443.' 
Avhen  must  join  in  writ  of  error  or  appeal,  §  697,  p.  2448. 

JOINT-STOCK  COMPAXI ES— 
citizenship  of,  §  48.  p.  140. 

JOINT  TENANT— 

jurisdiction  of  suits  bv,  when  the  United  States  is  one  tenant,  §  98, 
p.  379. 

JOUPvNAL— 

introducing    in    evidence   extracts    from    the    journals    of    the    Senate 
or  House  of  Representatives,  §  333,  p.  1073. 

JUDGES- 

circuits  of,   §   25(i,  p.  SIO. 

designation  of  otlier,  wlien  disabled,  §  256.  p.  816. 

whether  relative  of,  can  be  appointed  receiver,  §  318,  p.  1023. 

relative  weight  of  decisions  by,  §  375,  p.  1197. 

JUDCniENT— 

at  law,  when  proceedings  under,  not  enjoined,  §  79,  p.  322. 

satisfied   in    equitv    when   property   cannot    be   reached   by   execution, 

§  79,  pp.  323,  .324. 
statutes  of  limitations,  §   181,  p.  G4G. 
suit  to  make  iudgment  of  State  court  that  of  a  Federal  court,  §  51, 

p.    149. 
suit  by   State  to  collect,  recovered  in  State  court,  §  86,   p.   354. 
suit  to  enjoin  execution  of.  parties  to,  §  1191,  p.  438. 
foreign  judgment  held  valid  in  Federal  courts,    §186,  pp.  654,  655,  658. 
of   State  court   respected   by    Federal   courts,   §   186,   p.   656. 
effect  of  a  formo-r  judgment.  §  186.  pp.  655,  660. 
in  limits  of  United  States,  jurisdiction  of  suits  upon,  §  39,  p.  96. 
of  Federal  court,  jurisdiction  of  tlie,  to  restrain,  regulate,  set  aside, 

construe,  or  enforce,  §  51,  p.  143;    §  79,  p.  323. 
how  proved,   §  333.  p.   1077. 

conmion-law   j)rocednre  respecting,  also  correction  of,   §  453,   p.   1424. 
'   opening    judgment    entered    by    default,    how    far    State    practice    re- 
specting followed,   J;   453,   p.   1427. 
suspension  of.  pending  writ  of  error,  §  453,  p.  1427. 
how   far  State   practice   relative   to,    is   applicable    in   Federal   courts, 

§  480,   pp.  1602.    1603. 
correction  of  jndgments  by  courts  that  rendered  them,  §  481,  p.  1604. 
of  twu  prosequitur,  §  551,  p.  1871. 
cause    improperly   reni(>\ed    to   Federal    court    may    be    remanded    even 

after  jutlgment,  §  556.  p.  1917. 
when  can  |je  executed  desiate  supersedeas,  §  697.  p.  2449. 
jurisdiction  in  suit  upon,  {s  39,  p.  96:   §  61,  p.  185. 

.see  ajso  Wkit.s  oi    EuHOR  and  Appkals;   Fixal  Judgments. 
JUDGMENT  CREDITORS— 

of  corjiorations,  appointment  of  receivers  in  suits  of,  §  302,  p.  941. 
JUDICIAL  (MMCriTS    (.see  ClRcriTS). 
JUDKl.M.  DISTRICTS   (see  Distkict  Coukts). 
.11   l)|(  lAl.  NOTICE,  ;j  237,  ]k  781:    §  329,  p.  1054. 

JIDK  lAE  POWER— 

of  the  United  States.   §   1,  p.   1. 

JUDICT.U.  PROCKEDINGS— 

!ii)\v    ))roved.    >;   '■')'.'i'.^.  p.   1077. 
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AS  distiiiirnisluHl   fiom  oilier   Idnns  of   in  jinut  ioii.s.  g  202,  p.  S4G. 
str  also    1  N.I  iNcrioN.s. 

,11  K.\l"- 

ot  atliilavit.  sec  Evidknhk. 

.HKisnicriON- 

ot  Siiinciiu-  Court,  original,  S  li.  |).  '^. 

a|)i>.'liati'.  SS  (iSS-ti!)2.  i>i).  2;»il-24(»!). 

of  I'ircuit  Courts  of  Ajipoals  tj  4,  j)]..  S-ll;    §  003.  p.  2409. 

of  IMstrict  Courts.  §  5,  ]>]».    1 1-^-- 

of  District  Court  of  Alaska.  J;  07,  ]>.  20:5. 

of  Suinvnii-  Court  of   District  of  Columbia.   S  OS.  j).  204. 

of  Court  of  Appeals  of  Di.strict  of  CoUuuhia.  *?  0!t.  \).  200. 

of  District  Court   of   I'orto   Rico,  §  70,  p.  20S. 

of   District   Court    of    Hawaii,    §   71,  p.   20!». 

of  Supreme  Court  ami  otlH<r  courts  of  the  I'liillippines,  §  72,  p.  270. 

of  Uuitod   States  Court  for  Cliiua,  §  7:5.  ]>.  2S(). 

of  Consular  e'ourts,  §  74,  p.  2.S0. 

of  Commerce  Court,  §  75,  p.  2!)S. 

of  Board  of  General  Appraisers,   §  76.   ]).  303. 

of  Court  of  Customs  Appeals,  §  77,  p.  310. 

territorial    jurisdiction   and    terms  of   Supreme   Court,   Circuit   Courts 

of  Appeals.  S  0(i.  ])]).  2].'?-2(i3. 
territorial    jurisdiction    and    terms    of    District    Courts    of   the    Unitetl 

States,  §'04,  pp.  208-211. 

of  Circuit  Court  of  Apjieals,  §  4,  pp.  H-ll. 
of  District  Courts,  §  5.  pp.  11-22. 
of  Ct.urt  of  Claims.  §  671.  I>p.  2300-2313, 
detiuition  of  equitable,  §  78,  p.  315. 
rise  and  historj'  of  equitable,  §  78,  p.  315. 
foundations  of,  §  78,  p.  315. 

broa(h'ned  to  suit  the  state  of  society,  §  78,  p.  315. 
denial  of   justice  at  common  law,  the  foundation  of,  originally,   §   78, 

p.  31(5. 
distinction  between   jurisdiction  at  conuuon  law.  and.  §  78,  p.  310. 
complete  relief  to  comidainant  within,  §  78,  p.  ;510. 
equitable,   of   person,   §   78,  p.   310. 
common  law,  of   ])roperty,   S   78,  p.   316. 
proiierty,  or  absence  of,  as  affecting,  §  78, -p.  316. 

equitable,  protects  rights  not  recognized  by  common  law.  §  70,  p.  317. 
equitable,    prevention    and    redress   of   wrongs   for    which    common    law 

has  no  remedy,  §  70,  p.  :!17. 
granting  new  trials,  §  70,  ]>.  .■{23. 

original  jurisdiction  of  Supreme  Court  of  tlie  United  States,  §  1,  p.  1. 
suits  under  laws  and  treaties  of  the  United  States.  §  1,  p.  1. 
cases  of  admiralty,  g  1.  y.  1. 

suits   between    States    and    citizens    of    States,    §    1.    p.    1. 
suits  where  the  I'nited  States  shall  be  a  party,  §  1,  p.  1. 
suits  between  citizens  of  different  States,  §  1.  p.  1. 
except  by  statute,  no  parens  patrur  power,  g  81,  p.  337. 
equitable,    dependent    on    fact    that    there    is    no    adequate    remedy    at 

law.  S  81.  p.  337.  338. 
inade(|uate  remedy.  S   70.  p.  .S34;    §  81.  pp.  :!38.  .339. 
subjects  of.  §  70.  })]>.  317-330. 
trusts,  §  70.  p.  317. 
accident,  §  70.   p.   320. 
penalty.  Sj  70.  p.  320. 
forfeitur.'.   S  70.  p.  320. 
loss  of   doruniciits.   ?;   70.   p.   .'520. 
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JURISDICTION  (continued)  — 

mistake,  §  79,  p.  320. 

of  law,  §  79,  pi>.  .-iiO.  :J21. 
fraud,   §   79,   p.   321. 
dul■e^^t^,  §   79,   p.  322. 
election  under  a  will,  §  79,  j).  322. 
adjustment  of  liabilities,  §  79,  p.  322. 
subrogation.   §   79,   p.   322. 
set-off,  §  79,  p.  322. 
contribution,  §  79,  p.   322. 
exoneration,  §  79,  p.  322. 
marshaling-  of  securities,  §  79,  p.  322. 
compelling  discovery,  §  79,  p.  322. 
I>erpetuation  of  testimony,  S  79,  p.  322. 
examination  of  witnesses  abroad,  §  79,  p.  322. 
grant  a  new  trial,  §  79,  p.  323. 
equitable   assets,   §   79,   p.   323,   324. 
preventing  threatened  breaclies  of  right,  §  79,  pp.  324-330. 
specific  performance,  §  79,  p.  330. 
preventing  multiplicity   of   suits,   §   79,   pp.   331-333. 
cancellation  of   instruments,  S  79.  p.  333. 
when  equitable  relief  not  barred,   §  79,  pp.  334-336. 
constitutional  provisions  afl'ectiug,  §  1,  p.  1. 

ambassadors,   §   1,   p.    1. 
ministers,   §  .1,  p.   1. 
consuls,  §  1,  p.   1. 
distinction  l>etween  law  and  equity  in  Federal  courts,  §  80,  p.  336. 
rules  affecting,  generally  stated,   §    81.   pp.   336-342. 
substantiallv   the   same    as    English    High   Court   of    Chancery,    §    81. 

p.  337. 
State  statutes  cannot   impair,    §   83,    pp.   348-350. 

by  giving  a  State  court  exclusive  juris- 

dicti(m.  §  83.  p.  348. 
by   enlarging   common-law    jurisdiction 

'of  State  courts.  §   83,  p. ',348. 
by   abolishing  or   diminisiiing  an    equi- 
table   remedy,    §    83,   p.    348. 
authorizing  a))])()iiitui('nl  of  a  receiver  in  certain  cases, 
§  82,  p.  344. 
State   statutes   authorizing   l)ill   for   iKutition   of   land,   title   to   which 
is  in  the  United  States,  §  82,  p.  343. 
providing   for    enforcement    of   mechanic's    lien,    §    82, 

pp.  343,  34.5. 
authorizing  a  court  of  equitv  to  confirm  a  title,  §  82, 

\>.   34;-). 
concerning   assignees   of    insolvents,   §    82    p.    345. 
vendor's  lien,   §  82,   p.   345. 

creating  new  rights  enforceable  in  Federal  courts,  §  82. 
p.   342. 
as    to    mortgagor's    right    to    redeem,    §    82,    p.    342: 

S  83.  p.  34S. 
as  to  setting  aside  probate  of  will,  g  82,  pp.  342,  343. 
as  to  quieting  title  to   land,  §   82,  p.  344. 
imposing  on   stockiiolder's    liabilitv    to   creditors.   §   82, 
p.  344. 
assessments  upon   streets,   S  82.   p.   344. 
authorizing   (iling  of  creditor's  bills.  §  82.   p.  344. 
autlxtrizing  dissolution  of  coriioration,  §  82,  p.  344. 
authorizing  creditor  to  return   or  cancel  securities  for 
n:.iui(>ii-  loan.  S  82.   p.  34r,. 
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.1 1'K  18D1CT10K    ( colli imifil )  — 

autluiri/iiij;-    State    court    to    enforce    order    of    Stnte 

l\iiilroail  C'Diiiniiissioiier.s,   Sj  ,S2,   ](.   '.\-\~y. 
luitliorizinj!:  iujiinetion  to  lie  urantcil,  S  <^",  P-  344. 
aiitlioii/.iii";-  j;u:n\liaii   to  inorlna^c   ward's   estate.   S   82, 
]>.    ;!4r). 
State   statutes    of    limitatioiis   alVectiiij;,   §    ISl.    \k   M'y. 

usually     followed     hy     aiialo>;y,    S     ISl, 

p.   Ii4t). 
not  when  manifest  wroii.n'  would   f()lU)W, 

§   181,  p.  (>47. 
not  always  eoiitroHiii<i;,  §   181,  p.  ()4(). 
cannot    liar    the    I'nited    States,    S    ISl. 

p.   (i47. 
etlect  of,   as  to   luitents  and  copyrights, 

§   183,  p.   t)4lt. 
when    Federal    Statutes    of    limitations 
followed,    S     ISl.    p.    040. 
property  in  custody  of  a  State  court,  S  •J"^.  P-    I'^l- 

when  property  deemed  to  he  in  custody  of  court,  §  52,  p.  155. 
when  Federal' court  will  decline  to  interfere,  §  52,  p.  153. 
concurrent  jurisdiction  of  property,  5;  52.  p.  152. 
proiK'rty  in  custody  of  a  Federal  court,  ^  00,  p.  179. 

illustrations     of     equitahle     jurisdiction      in      iM'dcral      court,     §      78, 
pp.  315,  316. 

cases  where  Federal  courts  declined  to  assume  equitable 
jurisdiction,   i?  78,  pp.  315,  310. 
Federal  courts  which  have  jurisdiction  in  equity  enumerated,  §  2,  p.  2. 
original   equitable  jurisdiction   of  United   States  Supreme  Court,   §   3, 

pp.  3-8. 
when  Federal  question  is  raised  by  the  defendant,  §  24,  p.  01. 
when   there  is   no   Federal  question    relief   cannot   be    had    in    another 

ground.  §  24,  pp.  66,  07. 
formal  parties  as  afl'ecting,  §  42,  p.  110. 
cannot  be  conferred  by  striking  out  a  necessary  party  plaintiflF,   §  40, 

p.  99. 
by  striking  out   parties  who  are  not  indispensable,  g  40,  p.  99. 
not  lost  bv   transfer   of   plaintiff's   interest   to   citizen   of   same    state, 

§  40,  p.  100. 
not  effected  bv   change  of  citizenship   after    jurisdiction  has  attached, 

§  40,  pp.  131,  132. 
matter  in   dispute,  value.   §  6,  pp.   22-2S. 
suits  arising  under  Constitution  or   laws   of  the  United   States,  §   24, 

pp.   56-07. 
controversy  between  citizens  of  diflferent  States,  §  40,   pp.   97-100. 
as  to  controversies  between  States,  §  104,  pp.  384-387. 

pp.  387-398. 
as  to  controversies  between  States,  §  104.  pp.  384-387. 
no  jurisdiction  of  political   questions,   5?    104,  p.  384,  385. 
when  reviewed  bv  certiorari,  §  159,  p.  508. 
citizenship,  §  40'  jip.  120-142. 
under  grants  of  different  States,  §  50,  p.  142. 
ancillarv,  §  51.  pp.  142-151  :  S  5.  p.  20. 
limitation,  §  51,  p.  148.  149. 
Property  covered  by  insolvent  assignments.  §  53,  pp.  159,  160. 

possession  bv  assignee   in    voluiitarv   assignment    in    possession    of 
a  State  court,  §  53,  p.   159. 
property  in  custody  of  State  Courts  of   Probate.  S  54.  pp.    100-104. 
when    Federal   court    cannot    direct   distribution    of   all   assets   held 
by  representative,  §  54.  p.   100. 
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JURISDICTION    ( eontimiod )  — 

Federal   court   cannot  entertain  bill  to  set   aside  probate   of   will, 

§  54,  pp.   1G0-1(31. 
Federal    court   may    entertain    bill    for    accounting   against   testa- 
mentary trustees,  §  54.   p.   162. 
property  in  custody  of  receivers,  §  55,  pp.  104-160. 

after    receiver    appointed,    no   court    can    interfere   with    proj^ertv. 

§  55,  p.  167. 
State   receiver    cannot   be    sued    without    permission    of   his    court. 

§  55,  p.  167. 
Federal    receiver    can   l)e    sued    without    permission    of    his    court. 

§  55.  p.  167. 
property  held  bv  statutory  receiver,  not  in  court's  custody,  §  55. 

p.   168. 
when  authority  of  a  State  receiver  superseded.  §  55,  p.  169. 
controversies    between    State    sheriffs    and    T"iiitc><l     States     niarslials, 
§  56,  pp.  169-173. 
when  court  retains  exclusive  custody  of  propeity.  §  56.  p.   I(i9. 
when  State  sheriff  may  seize  2>i"operty.  §  56,  p.  170.    • 
Federal    court   may    enteitain    suit    against    State    SheiitT.    S    56. 

p.  171. 
remedy    when    dispute    between    State    sheriff    and    United    States 
marshal.  §  56,  p.  172. 
effect    of   jurisdictif)n    of    another    court    over    same    cause    of    action, 
§  57,  pp.  173-175. 
practice  is  to  stay  piocecdings,  §  57,  p.   173. 
effect    of    custody    of    accused    in    criminal    ])roceediugs,    by    another 
court.  §  5S,  j)p.  175-177. 
Federal     courts     refuse    to    discharge    by     habeas     corpus     before 

trial,  §  58,  p.   175. 
State     court     cannot     release     prisoner     held     uiuhv     jii-ocess     of 
United  States  courts,  §  58,   p.   175. 
effect    of   custody    of    property    by    State    court    when    Federal    courts 
exercise  jurisdiction,   §  50,  ])p.  177-179. 
where  I'ederal  courts  exercise  sui)eri(u-  jurisdiction.   §   59.  p.    177. 
in  bankruptcy,  j;  59,  p.  177. 
in  admiralty,  §  59,  p.  178. 
relation  to  original,  §  51.  p.  142. 

outside  of  district  where  suit   is  biought.  S   (i  1 .  ii]i.   185-187. 
of  suits  against  the  United  States.  ^  95.   pp.  363-;{66. 
limitations   upon,   by   residence.   S   61.   pp.    181-196. 
in  suits  by  assignees,  §  63.  pp.  199-207. 

indorsees,   §   63,  j).   204. 
sources  of  Federal  equity  ])ractice,  §  84.  pp.  350-353. 
statutes.  §  84,  p.  350. 

rules  of  United  States  Supreme  Court.   §  84.  pp.  350-353. 
of  Court  of  Claims.  §  671.  pp.  2300-2313. 
omission  from  bills  of  defendant  not  within  the.  §  117.  pp.  430-433. 
decree  as  against  parties  not  within  the,  §  117.  p.  -130. 
•when  court  will  take,  of  bills.   §  132.  ]).  465. 
verification    to    avoid    suspicion    of    collusive,    in    suit    affecting    rights 

assertable  by   cor])oration.    S    145.   p.   520. 
conditions    necessary    to    give    Federal    court    jurisdiction    over    a    for- 
eign corporation,  §   164,  pp.  580-583. 
of  parties  beyond  the  territorial  jiirisdiction.  §  165.  p.  587. 
objections  to,  waived  by  appearance.  §  170.  p.  fill, 
demurrers  to.  §  365,  p.  1175. 

testimony   taken    aft<'i-   a    cause   is   at   issiu-.   and    beyond    the    jurisdic- 
tion of  the  court,  ij  353.   |>.    1136. 
dismis.sal   of  bill    for  want   of.  <;  .3()3,   pp.   1169-117-1. 
Fed.  Prac.  \(d.  ITT.— 224. 
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.UUISDKTIOX    (ooiitimu'd)  — 

majistor  taking  tostiinoiiy  hoyoiul,  S   •>!".  P-   1--!^- 

want    of,    in    Stato    ooult.    xvlu'tlicr    availahlc    in    Kodcral    court    after 

ronioval.  §  .").")-t,  pp.   l.SS.").  ISSii. 
for   want    of    jiirisdi.'tion.    oanso   iininnin'rly    nMiiovcd    to   Fodoral    court 

niay  lie  roniandi'd.  S  .loU.  p.   1!H1. 
wluMi  ai)i>eal  or  w-it  of  error  may  ho  taken   to  Suiireiue  Court  of  tjio 

United  States  on  question  involving  the  jurisdietoin,  S  <>!^S,  P-  2:?70. 
costs  in  Supreme  Court  of  United  States,  upon  reversal   of  judgnuMit 

or  decree  for  want  of  jurisdiction,  S  407,  pp.    127!t,   1280. 
no  costs  on  dismissal  for  want  of    jurisdiction.  ^  407,  p.  1278. 
taking   testimony    witliin    and    without,   see   also   EVIDENCE;    Wkits   OF 

ErUOR    AXD    AlTKAI.S. 

.JURISDICTION  CLAUSE— 

form  of.  §   133.  p.  407. 

no  longer  considered  necessary.  §  l;!."!.  pp.  4(i7,  408. 
in  bills,  see   Bills. 
•lURISDICTIOXAL  FACTS— 

evidence' to  contradict  averments  of.  wlien  admissible,  §  363,  p.  1170. 

JURY— 

qualifications   and   mode   of   selection.    §    473,   p.    1551. 

when  jury  trials  had,  §  473,  pp.  1557,  1558. 

cases  under  Tucker  Act  tried  without,  S  90,  p.  372. 

see  also  Common  IjAW.   Issies  at  Law. 

stv  PuACTicK  IX  Criminal  Cases. 

K. 

KANSAS— 

constitute  one  judicial   district.   §   (iO.   ]).  227. 

times    and    places    of    holding    court    tlierein    enumerated,    §    66, 
pp.  227,  228. 
districts  of,  included  within  Eighth  Circuit,  §  4,  p.  !). 
introducing    in    evidence   transcripts    from    certain    books    of    the    Dis- 
trict Courts  in.  §  333,  p.  1074. 

KENTUCKY— 

constitutes  two  districts,  §  60.  p.  228. 

times    and    places    of    holding    court    therein    enumerated,    §    66, 
pp.   228,   22!). 
district  of,   included  within   Si.xtli   (  in-uit,  §  4,  p.   !). 

KIN    (see  Next  of  Kin). 

KINC'S  BENCH- 

]u-actice  in  the  court  of,  affords  outline  for  practice  at  common   law, 
§  3,  p.  6;   §  453,  p.  1421. 
KONTA.  GEOFFREY,  §  270,  pp.  87J,  872, 


LACHES- 

as  con.stitutiiig  a  ground  of   (U'liiuii-er.  5   3()7.   p.  1182. 
which  may  be  taken  advantage  of  at  hearing.  §    183.  p.  049. 
may  estop  municipal  corporation  and  counties,  t;  181,  p.  048. 
of  State  may  estop  one  claiming  by  subrogation,  §  ]81,  p.  648. 
excuses   for.  pleaded   in  bill,   §   144.   p.   514. 
injunction  refused  because  of.  §  204,  ]).  !)13. 
see  also  l)i;i,.vY:   Limitation. 

LAND- 

proceeding  to  prevent  unlawful  occupancy  of,  ^  81,  p.  341. 
condemnation    ]>roce<'dings    Ijy    United    States,    §    5,    pp.    13.   21. 
suits  to  prevent  unlawful   inclosure  of  public,  §  5,  p.  17. 
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LAND    (contiinu'(l)  — 

A-aluo  of  matter  in  dispute  in  suit  to  quiet  title  to,  ;?  12,  pp.  34-3ti. 

suit  to  reeover  land  in  another  district,  §  61,  p.  183. 

by  grants  from  ditiVrcnt  States,  eontroversies  concernin<ir.  §  ."iO,  p.   142. 

suit  to  recover  land  in  another  district,  §  61,  p.  IS'.i. 

i?uit  to  recover  purchase-price  paid  upon  void  entries  of,  §  9().  p.  366. 

owners  of  partial  interests  in  contracts  for,  as  parties  to  suits,  §  119, 
p.  438. 

suit  by  heir  for  specific  performance  of  contract  for  entitling  his 
ancestor  to  purchase,  parties  to.  §  119,  p.  438. 

parties  to  suit  against  joint  tenant  for  specific  performance  of  con- 
tract for  purchase  of.   §  11!),  }).   438. 

parties  to  a  bill  to  set  aside  a  deed  of  sale,  §  119,  pp.  43S.  439. 

parties  to  bill  to  restrain  the  illegal  is.sne  of  warrants,  §  119,  p.  442. 

misjoinder  in  bill  to  set  aside  a  fraudulent  conveyance,  §  140,  p.  494. 

joinder  of  owners  having  common   interest.  §  140,  p.  494. 

bill  to  obtain  a  transfer,   joinder  of   defendants.   §   141.   p.  oOl. 

bill  to  quiet  title  to,  §  79,  p.  331. 

alternative   relief   in   action  to  quiet   title  to,  §   13S.  p.  486. 

injunctions  to  enforce  specific  j)erformance  of  covenants  and  con- 
tracts affecting.    §    262,   p.    S46. 

injunction  to  restrain  the  sale  of.  §  26.').  ]>.  8,")0. 

injunctions  to  prevent  alienations  of.  §  272.  p.  863 

injunctions  to  compel  the  performance,  or  prevent  the  breach  of 
"contracts  not  aflecting  land.  §  281,  pp.  889-891. 

]iractice  on  removal  of  suits  containing  controversies  between  citi- 
zens of  the  same  State  claiming  land  under  grants  of  dilleient 
States,  §  5,  p.  12;  §  o.iO,  p.  1868.  ' 

LAND   OFFICE— 

introducing  in  evidence  cojiies  of  papeis  in.  §  333.  ]>.  1071. 

LAND    PATENT— 

bill  to  quiet  possession  under.  §  79.  p.  334. 

bill  to  set  aside,  when  maintainable  by  a  private  citizen.  §  79.  p.  333. 
nuiltifariousness   in   suits  for.  S   142.   ]>.   ."iOS. 
see  also  Patents. 

LAW— 

relief   against  mistakes   of.   §   79.  p.    320. 

distinctions  between  equity  and.  in  Federal  courts.  §  80.  p.  336. 

interest   in    question   of.    invohcd    does  not    entitle    jierson    to    be   made 

a  party.  §   112,  p.  414. 
bill  to  obtain  stay  of  proceedings  at,   §   132,  ]).  466. 
conclusions  of,  not  to  be  stated  in  hills,  §   137.   )ip.  479.   480. 
distinction  between  court  of,  and  of  eiiuity.  in   that   the   latter  affords 

eoini)h'te  relief,  §  78,  p.  316. 
mistake  of.  cannot  oidinarily  be  cuicd  by  amendment.   §  214.   p.  731. 
passed  bv  8tate   and   tei'iitdiial   le^isjatuies.    introducing   in    evidence, 

§   333,"  p.    1065. 
dismissal    of    bill   for    |daintifl"s    failure   to    elect    wliether   he   will    ])io- 

ceed    at  law   or    in    e(piity.    >;    3()8.    |).    1186. 
distinction     between     costs     at      law     ami     in     equitv.     §§     408.     400, 

pp.  1280-1284. 
bill  to  set  aside  pjoceedings  at.  S  79.  j).  320. 
consolidation  at  law  and  in  e<|uily.  §  472,  p.  1544. 

rules     of     decision     appllcalih'     in     actions     at     common     law.     §     477, 
pp.    l.")67-15S(l. 
see  also   Is.siks  at    Law:    J'KArncK  at  Common  Law;    Remedy 
AT  Law:    Stati'tks. 

LAWS  OF  NATIONS— 

suits  under,   (m  tort';.  S  .".  p.   IR. 
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!    \\\S  OV    INK   INirKl)  STATKS— 

-Hits  arisiiin  umh-r.  §    'i.   p]).    li    1>.  _ 

.suits  arisino-  uihUt  Constitution  and,  S  24.  pp.  -'I'-l"  ;   S  J^,  P-  'i^«>- 
see   »Uo   Wmis  «)i'   Kuimu  a.no   AriM:Ai..s. 

LECTURES—  •  ....        ^.- 

inJMnetion  to  restrain  pnhlu'ation  nl,  S  '-*'•>.  P-  ^-i'- 

I.KCi.M.  CWPACIIV   TO  ^l  »"'— 

ilomunor   for  want   of.  S   .'Ui.").    p.    117-). 

!.1:G  ATEKS— 

bill  bv.  ai'ainst  oxoinitor.  §   TO.  ji.  :!24.  ,      xi      „ 

necrssary  parties  to  suits  by.  on  bri.alt  of  tlu^msolvos  and  otlicrs 
slmilarlv  situatoil.  S  11;^  p.  415.  ,     .    .         ,  , 

not  necessary  to  join  in  suits  a.uainst  aiininuslr.ators  and  execu- 
tors. §  113.  p.  41. i. 

I>artios  to  bill  claiming  a  legacy,  §  120.  j).  4o0. 

necessary  parties  in  suits  by.  §  HH.  p.  4;?.V.   §  120,  p.  450. 

hEGTSLATlKE— 

suits  to  remove  members  of,  §  5,_p.   lo. 

suits   to   recover,   ollices.  §    5.    p.    15. 

execution  against  oilicer  of  legislature,  §  427.  p.  l.>o2. 

removal  of  suit  against  officer  of  legislature,  s^  551,  p.  1869. 

LESSEES—  ^_    ^,,,, 

as  parties  to  foreclosure  suit,  §  112.  p.  40^,  40S. 

LETTERS— 

iiiinnction  to  restrain   publication  of,  §  2b.L  J).  S4/. 

opening  of,  §  2(17.  p.  852;  §  280,  p.  889. 

LETTERS   OF   ADMl  X  ISTRATIOX— 

averments  as  to.    in   l)ill,   §   144.   p.  51:'.. 

LETTERS  ROGATORY— 

takiuii  testimony  uiider.  §   353.  p.   1130. 
defined.   ]>ractice,   S   35S.  pp.   1158-1101. 

LT ABILITIES—  •.       o  to  ooo 

adjustment  of.  as  a  subject  of  jurisdiction  m  equity,   ^  79,  p.  3ZZ. 

'    of   receiver.   §  313,  pp.   1007-1011. 
in  different  cliaracters.  ])arties  to  be  joined,  §  112,  p.  414. 

LIBEL  IN  ADMIRALTY,  S  501,  p.  1944-1947. 

L1BEL.S— 

rarely  enjoined.   §   79,  p.  329.  ,  .     ^         ,,-,.•  f     c    ou^ 

whetlier    injunction    will    be    granted    against    publication    of,    §    284, 

p.  89(i. 

LIBELLUS—  .      ,    „   ,^,  .,.- 

the  term  from  wliicii  tiie  word  "bill"  is  derived.  §  132,  p.  4bo. 

LIBERTY^—  ,      X     ,       1       1    I       -.1      *. 

])rincii)le  that  no  .iiiestion  atlccting  a  person's,  to  l)e  decided   witbout 
bis   presence,  ajiplicable  to   eiiuity.  §   110,   p.    402. 

to  Use  i)atented  invention  readied  b\   creditor's  i)ill.  i?   79,  ]).  324. 
State    officer    enjoined    from    revocation    of.    of    foreign    corporation, 

S  105,  p.  394. 
of'patents.  parties  to  suit   by.   §  112.    pp.   410.  412.  413. 

T  TEN^ 

bow  fiu-    jiid-inieiits  rccDvrred   in   Federal  courts  are  a,  §  480,  p.  1603. 
in  l)ankiu|drv  ].rocedings.   §  049,  p.  2209-2210. 
State  statute  concerning  meclianic's.    ij   82,   p.   345. 
State  statute  concerning   vendor's,   ij    82.    p.   345. 
when   enforceable   in    l-'ederal    courts.   S    ''L    P-    ^45. 
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Vol.  ir  begins  at  §  329,  page  105;; ;  Vol.   Ill  l.fgius  at  §   (57().   page  22!)n. 

r.1 1-X    ( eontini'od )  — 

parties  to  suit  against  a  recei\er  of  a  corporation  to  enforce  a,  §  Jlo, 

p.  416. 
parties  to  suit  to  enforce,  §  12(),  p.  449, 
see  Attokxeys;    Bankruptcy. 

LlEXORy— 

appointing  receiver  at  suit  of,  §  302.  p.  941. 

when  necessary  parties  to  foreclosure,  §  112,  p.  407:   §  119,  p.  4.30. 
LIFE— 

principle    that   no   questimi    aflVcting   a    person's,  to    be    decided   witii- 
out  his  presence,  applicable  to  equity.  §   110,  p.  402. 

LLMITATIOX— 

plea  of,  §   183,   p.  649. 

Federal  statutes  of,  g  180.  p.  639. 

State  statutes   of.   as  artecting   iurisdiction    of  Federal   courts.    §    181. 

p.    64,3. 
upon  jurisdiction  of  Federal  courts  by  residence,  §  61,  pp.   181-196. 
as  constituting  ground   of  demurrer,   §   366,  p.   1176. 
statute  of,  may  be  set  up  to  bill  of  revivor  by  plea,  §  224,  ]).  7.5o. 
Federal   courts  follow   statut<'s  of,   in  actions   at   common  law,    §   477. 

p.   1.575. 
of  time  to  appeal  or  bring  error,  §  698.  p.  2457. 
exemption    of    State   from    statute    of.    cannot    aid    creditor    of    State, 

§   181,  p.  648. 
statute   may   not  be   allowed    to  be  set  up    in    answer   by  amendment, 

§  214.  p.  731. 
in  the  Court  of  Claims,  j;  672.  p.  2313. 
limitation  of  liability  in  admiralty,  §  596,  p.  1994. 
upon   jurisdiction   by   residence,   g    61,  p.   181. 
see  Laches. 
LIS  PEXDEXS— 

plea  of,   g    177,  p.   637. 

State  statutes  providing  for  filing  of,   how   far  binding  upon   Federal 

tribunals.  §  477,  p.  1578. 

LITTLE   AXD  BROWX— 

edition   of  the   laws   and  treaties   of  the  United  States   bv,   competent 
evidence,  §  333,  p.  1080. 

LOCAL  INFLITEXCE— 

removal   for  local    iiilliiciice  or   ])rejudice,  §   549,  p.   1857. 

wliat  is  prejudice  or  local  inlluence,  §  549,  p.  1858. 

time  of  removal  for  prejudice  or  local   influence,  §   .549,  p.  1864. 

filing  of   petition   for  i-emoval  for   prejudice  or  local    inlluence,  §   549 
p.   1865. 

jietition  and  affidavit  as  to  prejudice  or  local  influence,  g  54i».  p.    1866. 

notice   of  application    for   reiiKival   liecause  of   prejudice   or   local    influ- 
ence, g  549,  p.   1867. 

hearing   upon   application    foi-   removal    because   of    prejudice   or    local 
influence,   §  549,  p.  1867. 

order  upon  removal  for  jjrejudice  or  local  influence,   §  549.   p.  1868. 
LOCAL  XATlltE— 

jurisdiction   in  suits  of,  §   61,   p.   182. 

LORD  OF   M.AXOR— 

suits    against,    by    one    or    muie   persons    on    l)elialf    of    others,    §    116, 
p.  429. 

I/)ST  DOCl'.MEXTS— 

as  a  subject  of   relief  in  equity,   §   79.  p.   320. 
introducing  copies  in  evidence,  §  333,  p.  1075. 
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l.oriSl.VNA—  .,.  ,,,. 

aivi.lfd  into  two    j\i.lii'ial   distru-ts.   !?   (>(•.  p.  '— '• 

.•ountii's  a.urtiiuo^  and    idaros  of   lu.l.in.fi    omit   thoiom  enumci- 
atod.   S  C.ti.   I'P-   •ii!»-2.Sl.  .        .  .  ,» 

distrk-ts  of.   imdudod   within   i'"ilHi   t  uiMut.   ^   4.  p.  'J. 

I.INATU'S— 

rapaidtv  to  lii.-  l.iU   m   r.iuity.  ?;  '.M.  pp.  :i.)!).  ;P)(». 
wlion  idaintilVs  htvonn-.  attfr  iiill  tilod,  S  '»!•  !'•  ■^'^^• 
suit  bv  a   volnntivr   on  holialf  of.   S  !>!.   p.   :?.)!». 
infonnation  liU'd  on  lu'half  of,  J?  l;il.  p.    I''^. 
suits  auainst,   S    J<>T.    pp.  400.   401. 
suinir  alono.  jrrouiul  of  donuiner,   S  •^^*'-  P-  j '_^''- 
lilicnil  anifudnuMits   in   favor   of,  §  20(i.    i>.   Tlo. 
appt.inting   itHidver  of   proporty  of,  §  :502.   pp.   939,  940. 

M. 

MAINE— 

constitutes  one  judicial   distru-t.   ?   OC.   p.  2.i\.  ,    ,    c  «p   „    o^i 

times  and  places  of  holding  court  th.-rem  enunierated.  §  hO.  p.  141, 
!j  4.   p.  8. 
:^1ANAG1XG    DlRKCrOllS    (sec   C()Hi'ui:.\ tio.n  ;    Dikixtok:    Stockhoi.dku)  • 

:\L\XDAMl"S— 

to  coni]>el  levy  of  tax,  or  issue  of  bonds.  §    /».  p.  -3.50. 

issued  bv  Supreme  Court,  §  3,  p.  8.  ,    ,       x, 

to   public,   otficers    preventing   sale    of    patents   to    land    owned    by    tlie 

petitioner.    S    T^^-'-    P-    ^^■^■ 
to  prevent  illegal  issue  of  bonds,  §   10").  l>p.  :!'.>;i.  .•!!t4.  . 

when    to    be    applied    for    by    attorney-general    instead    of    injunction, 

ao-ainst  corporations  violating  their  charters,   i;   2()4.  p.  848. 
injunction  no  defense  to,  §  271,  p.  8<i3:   S  4.-.!t.  p.    14(1/. 
no  injunction   against,   §  457,  p.   145t). 
l)rincipals   remilating  issuance  of.  jj   4.J7,   \)\k   144o-]4o6. 
practice  on  applicati.m  for.  S?  459,  i)p.   1 401-1 4()9. 
included   in  the  term  -suit,"  for  the   purpose  of  a  writ  of  error  from 

the  Sui)reme  (  ourt  to  State  court,  S  092,  p'.  2400. 
jurisdiction    of    Supreme    Court    of    Columbia    in    regard    to,    §    456, 

pp.    1450-1401. 
MANDATES  (see  Enforcement  of  Decrees  and  Orders). 
AlANDATORY   TX-Tl  NCTIOXS— 

distinguished  from  other  forms,  §  280,  pp.  S99-001. 
see  also   Ixjunctioxs. 

injunction  to  prevent  disclosure  of  the  secrets  of  a,  §  203,  pp.  846,  847. 

MAXrSCRIPTS— 

injunction  to  restrain   publication   of,   §  203.  p.  847. 

y\.\  Kill  AGE  CONTRACT— 

bill  to  cancel.  §  79.  j).  X',:i. 

value  of  matter  in  dispute  in  suit  to  cancel,  §  12,  p.  3o. 

abatement  by,  §  210.  p.  730. 

MARRIED    WO:V[EX—  .  ,  ^    o  or 

formerly  incapable  of  filing  bills  in  e.|iiity   in  their  own  right,  §  85,  p. 

554:  >  89,  pp.  355,  350. 
suits  against.  S  108,  p.  401. 

suing  alone,  formerly  cause  of  demurrer,  §  307,  p.  1180. 
bill  l)v.  concerning  .separate  estate,  §  89,  pp.  355,  350. 
suit  in  District  Courts  of  districts  of  Xew  York,  §  89,  p.  356. 
in  districts  of  California.  ?  89.  ]).  550. 
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MARK! ED  WO.M KX    ( contimi.Hl )  — 

when  liiLsband  should  be  joined  as  party,  §   108.   p.  401. 

when  not  necessary,  §  1.08;  p.  401. 

bill   by.    alone,   mav    be   amended   by    addition    of   next    tnend.    §    10b, 

p.   401. 
when  husband  is  a  fornuil  party   in  a  suit  by,  §   118.  p.  4.3.5. 
parties  to  suit  to  set   aside   uiarriage  settlement,   §    12U,  ]).  447. 
amendments  to  bill  by.  §  211.  ]>.  724. 

controversies  between  marshals  and  state  slieriffs.  §  5G.  pp.  169-3  7:'.. 

suit  on  marshal's  bond.   §    -i-i.   p-    '-'0. 

suit  against,  for  levy,  *$  34,  j).  92. 

power  to  deputize  in  blank,  §  455,  p.  1441. 

l)ill    to    ol)tain    a    determination    of    rights    of    a    claimant    to    fund    ui 

hands"  of,  i?   132.  p.  4(i(;. 
death,    removal    or   expiration    of    term    of.    after    taking    property    m 

execution,  S  427.  ]).  1  :>.")(). 
bond  to,  in  admiralty.  S  572.  ]>.  I!).")!), 
fees  of.  see  Admiralty  :   Costs. 
MAKSHALIXG    SECURITIES— 

as  a  subject  of  jurisdiction    in   equity.  §  70,   p.   322. 

MARYLAND— 

constitutes  one  judicial   district,   §  6().   !>.  231. 

times  and  place's  of  holding  court  therein  enumerated,  §  66,  p.  231. 
districts  of.  included  within  tlie  Fourth  Circuit.  S  4,  p.  9. 

:^IASSACHUSETT8— 

con.stitutes  one  judicial  district.  §  00,  p.  231. 

times  and   places  of  liolding  court  enumerated.  S   0(i,  p.  231. 
the  districts  of,  included   Vvithin   tlie  First  (  ircuit.  §  4.  p.   8. 

MASTER—  •  ,  .,      w. 

reference  to.  to  hear  testimony    and   state   facts  where  tlie   latter   are 

voluminous,  on  ai>i)lication  for  an  injunction.  §  278,  p.  884. 
appointnu'ut  of  receiver  usuallv   no   longer   referred  to,  S   31  <.   p.    10-1. 
jjassing  accounts  of  receiver,  i;  317,   p.^  1021;    §  321.   p.    1030. 
when  may  be  appointed  receiver,  §•  318,  p.   1022. 
fixing  compensation  of  receiver,  §  322,  p.  1035. 
reference  to,  to  take  accounts  or  assess  damages.  §  377,  p.   1202. 
r(;ferences  to.  in  general.  !;  384,  p.   1211. 
who  may  be  appointed  master.  (5  385.  p.  1213. 
bringing  on  a  reference  before,  §  380.  p.  1214. 

duties  of  master.  S  380,   p.  1214. 
master  ajipointing  dav.  form  of  memorandum.  S  380.  p.  1214. 
parties  entitled  to  attend  a   reference.  S  387.  pp.   12J5-1217. 
])rocee(lings  before  master  in  general.  §  388,  pj).  1217,  1218. 
state  of  facts,  g  39(t,  pp.   1227.  1228. 
evidence  before,  §  301.  pi-.   1228-12.30. 
reports  and  compensation.  S  ■iO:',.  ])]>.  1230,  1231. 
exceptions  to  reports.  i5  393.   i)|,.    1201-1235. 
sah's  bv.   §  394,   pp.    1235-12.35. 
i)ermitting   master,    under   Lord    St.    Leonards   Act.  to  execute  deed   or 

other  written    instrum<Mit    in   tlie   name  of   i)arty   who   refuses  to   do 

so,   §  441.   pp.    1387.    1388. 
how  far  decisions  in  State  courts  u\ the  lawjif  master  and  servaiil 

are  biufling  in    Federal   (riliunals.   si  477.   p.    15()9. 

MATTEU  IX  DISl'LTE— 

value  of.   necessary  to  confer  jurisdiction,  tj  0,  p.  22. 
value  of  matti'r  in  action  for  damages.  §  7.  pp.  28-31. 
to  oittain  possession  of  land.  §  8,  p.  32. 
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MAI'IKK    IX    DISIHTK    uoiiliiuud)  — 

to  rci'ovor  possfssion  of  iH-rsoiiiil  piKpiMty,  §  9,  p.  33. 
in  suits  of  fonvlosuiT,  S   10.  pp.  33.  34. 
to   irdcfin.  JJ    1  1 .  ]>.   34. 
to  (pii.-t  titlt\  ?!  1-2.  PI).  34-30. 
for  iiijuiutioii.  *?   13.  jip.  30-40. 
iipon  taxpayers'  bills.  §   14.  pp.  40  42. 
upon  oriHlitors'  hills,  §  15.  p.  42. 
upon   stockholders'  hills.   §    Ki.    l'|i.    »2,   43. 
wlicn   joint   plaintilTs.  §   17.  lip-  •*3-47. 

wiuMi    joint  (lofi'iuhuits.   S    IS.   ])]>.  47-r)2.  ^ 

consideration  of  interest  in  esliiuatinti  value,  §  19,  pp.  o2,  o3. 
costs  in  estimating  value,   §  20,  jk  53. 

counterclaims,   §  21,   pp.  53.   54. 
when  there  is  an   admission.  §  22.   \i.  5."). 
when   i)laintilVs   pleadinj^s   shows   suflieient    defense    to   part   of   claim, 

§  23,  pp.  55,  5(i.  .    .  ,    ,,„ 

burden  of  proving  value  too  small  on  d.temhint.  §  0,  p.  Zi,  Zii. 
how  set  up,  §  0,  p.  28. 
how  waived.  §  6.  p.  28. 
that  court   has   no  jurisdiction  for   lack   of  value   of.  a  ground   of   de- 
murrer. §  3(i7.  ]>.  'llSl. 
value  of  as  affecting  removal  of  cause,  §  545.  pp.  1845.  1846. 
value   of,    as    affecting   removal   of    suits    cotitaining   controversies   l)e- 
tween  'citizens   of   the    same    State,    claiming    land   under    grants    of 
different  States,  §  550,  pp.  1868,   1800. 
value   of.   as    affected    hv    subsequent    events    in    relation    to    riglu    to 

remove  cause  to  Federal  court,  g  554.  pp.  1 884-1891. 
as  ren-ulating  right  to  appeal  or  bring  error.  §  00(1,  ]ip.  2430-244o. 
value"^  immaterial,   on    writ    of    error,    from    Sniueme    Court   to    State 
court  on  account  of  Federal  question,  g  ()!12.  p.  2409. 

:\[ATTER  Sl'BSEQUENT— 

bill  to  avoid  decree  for,  §  132,  p.  466. 

MAXIMS— 

interest  rrifmhliew  ut  sit  finis  litium,  %  110,  p.  403. 

maxima  jmrs   eonun    quce  scimus  est   minima   eorum   qua'   ignoramus. 

§  176,  p.  033. 
utile  per  inutile  mm  vittatur.  §  239,  p.   <S/.  ^    -in-i 

he  who  seeks  equity  must  do  equity,  as  applied  to  pleadings,   §    ii)S, 

pp.  553-557:   §  79,  p.  336. 
lictvs  vdctori  in  expensis  condemnattis  est,  §  409,  p.  1281. 

:mechanic's  lien— 

enforced  by  Federal  courts  of  t-quity,  §  82.  p._34o. 
when  enforceable  in  Federal  court,  ^51.  p.  145. 

:yrEMBER—  ...  ^-  ^ 

of  corporation,  when  a  proper  party  to  suit  against  corporation  under 

English  practice,  §  111,  p.  404.  .    ,    ,,    . 

parties  to  suits  bv  menTbers  of  unincorporated  association  on  behalf  of 
themselves  and*  others  similarly  situated,   5;   114,  p.  425. 
see  also  Corporation;  SxocKnoLnKK. 

:\ncniGAN— 

divided  into  two  districts,  §  66,  p.  232. 

districts   enumerated   and   descrilied.    §   66.   pp.   232,   233. 
districts  of.  included  within   Sixth  Circuit,  §  4,  p.  9. 

MIXING  CASES— 

jurisdiction  of.  §  31.  pp.  87-89. 

MINISTEKS— 

jurisdiction  of  cases  affecting,  §  1,  p.  1. 
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MINISTERS    (continued)  — 

original  jurisdiction  of  United  States  Supreme  Court  in  controversies 

affecting,  §  3,  p.  3. 
writ  of  we  exeat  republica  against,  or  servant  of,  §  327,  p.  1047. 
see  also  Ambassadors. 
^MINNESOTA— 

constitutes  one  judicial   district,   §   66,   p.  233. 

times  and  places  of  holding  same  enumerated,  S  66,  pp.  233,  234. 
districts  of.  included  within  Eighth  Circuit,  §  4,  p.  9. 
introducing  in  evidence  transcripts  from  certain  books  of  the  District 
Courts  in,  §  333,  p.   1074. 

MINORS   (see  Infants). 
MISCONDUCT— 

removal   of  receiver  for,  §  323.  p.   1030. 
MISCONDUCT  IN  OFFICE— 

when  to  be  specifically  charged  in  bill,  §  137,  p.  484. 
MISJOINDER— 

of  parties  plaintiff,  a  ground  of  demurrer,  g  130,  p.  4.58. 

objection   on    account    of.    will    not    prevent    appointment   of    receiver. 
§  315,  p.  1018. 
see  also  Bills;    Mlltifariousxess. 

:misrepresentation— 

not  ground  for  bill  in  etiuity  to  recover  damages  alone,  §  79,  p.  330. 
MISSISSIPPI— 

divided   into  two  judicial   districts,  §  66,  p.  234. 

subdivisions  and  counties  of  same  enumerated,  §  66.  pp.  234,  235. 
districts  of,   included  within    Fifth   Circuit,  §  4.   p.   9. 
MISSOURI— 

divided   into  two  judicial   districts,  §   6(i.  p.  235. 

times  and  places  of  lioldiiig  court   in.  enumerated,  §  60,  pp.  235- 
237. 
districts  of,  included  \\  ithin  Eiglith  Circuit.  >;  4.  p.  9. 

•MISTAKE— 

as  subject  of  relief  in  (•(luity.  >;  79.  ]>.  320. 

essentials  of,  79,  p.  320. 

not  ground  for  bill  in  e(|iiity  to  recover  ilamages  alone,  §  79,  p.  320. 

in  writs  of  error,  §  699,  p.  2465. 

bill  alleging.  §   13S.  p.  486. 

see  also  Cokhectio.n  ok  Dkckke  othehwlse  than  by  Ai'I'KAL. 
MIS'IAKE  OF  LA\Y— 

when  relieved   in  equity,  §  79,  p.   320. 

omission  due  to   a,  cannot   ordinarily   be   cured    bv    amendment,   §    214, 
p.    730. 

MODELS— 

used  as  exhibits  in   court   below,   §   704.  p.   2502. 

MODI  IT  CATION— 

of  judgment  by  courts  that  rendered  them,  g  481,  p.  1605. 
by  Supreme  Court  of  judgment  appealed  from.  §  711,  p.  2538. 

MONEY— 

when    interest   awarded  on    affirmance   of  jjidgnunt    or  decree   for   the 
pavnient  of,  §  427,  p.   1350. 
MONOI'OJJES— 

injunctions  to  restrain,  g  2(i4.  pp.  847,  848. 

wlien    injunction    will    not    be    issued    to  assist    in    maintaining,    §   284, 
p.  898. 
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MONOl'Ol.lKS    iiontimied)  — 

iU't   to  in'otiit   tnulo  and  conimcvoe  aiiainst,   §  5.   p.    17;    g  <il,   p.    187; 
S    ll.->.  p.   427;    §   2S;!.  pp.   S!)2.   Si>.S. 
see  St.vtitk  against  Monovomes. 

MOX'IWN.V— 

const itutos  one  ilistiict.  §  liti.  ]i.  2'M . 
times  ami  places  of  hoUlinii:  eonit  in.  g  60.  pp.  237,  238. 
ilistriets  of.  included  within  Ninth  Circuit,  S  4,  p.  9. 
time   within   wiiich    causes   to    he   docketed    in    United   States   Supreme 
Court,  in  case  of  apjieals  and  writs  of  error  from,  g  704,  p.  2.")03. 

MORTGACE— 

of  ward's  estate  hy  guardian.  §  82,  p.  345. 

State  statutes  concerning.  §  83,  p.  348;    §  82,  pp.  34().  347. 

jurisdiction  of   bill   to  foreclose.    S   5],   pp.    14.5,    14(i. 

proceedings   to  canccd.   §   (i().   p.    17!l. 

value  of  matter  in  dispute  in  foreclosure  suit,  S  10.   pp.  33,  34. 

who  necessary  parties  to  hill  for  foi-crlosurc.  S  112.  pp.  407,  408;  §  120, 

pji.  44fi.   447. 
whether   prior    incumhrancers   are  necessary  parties  to  suit  to   comi>el 

execution  of  nuulgage,  §  120,  p.  447. 
suits    l)v    houdholders    to    foreclose    when    mortgage    is   held    in    trvist, 

§  1]3,  p.  421. 
bill  for  redemption  of,  what  to  contain,  S  l.'i3.  p.  5M. 
whether   mortgagee   must   sue    in    law    or    equity    to    enforce    covenant 
assuming    mortgage    made    by    ))\irchascr    with    mortgagor    de- 
pend.s  on  Icje  fori,  §   82,  p.  347. 
see  also  Equity  of  Redemption:  Foreclosure. 

:mortc,agee— 

rights  of,  §   83,  p.   348. 

right  of  mortgagee  of  patent.  §  112.  pp.  412. 

of  patent,  when  necessary  party  to  suit  for  infringement,  §  112, 
pp.  412,  413. 

of  corporations,  appointing  receivers  at  suit  of,  §  302,  pp.  938-941. 

when  first  and  second  must  seek  relief  in  same  suit,  §  GO,  p.  180. 

value  of  matter  in  dispute  in  suit  by,  §  10,  pp,  33,  34. 

citizenship  of.  as  atl'ecting  jurisdiction,  S  41,  p.  103;   §  42,  p.  114. 

mortgagee  cannot  join  with  mortgagor,  in  a  suit  for  foreclosure,  a 
party  whose  title  is  inconsistent  with  that  of  mortgagee  and  mort- 
gagor, §  112,  p.  414. 

parties  to  foreclosure  by  executor,  §  113,  p.  416. 

suit  by,  in  liehalf  of  general  creditors.  §  114,  p.  424. 

misjoinder  of  defendants   in  suit  by,   S    HI.   pp.  499,  500. 

of   corporation,   suit   by   to   preyent   the   destruction   of   assets,    §    145, 
p.  518. 
MORTGAGOR— 

rights  of,  §  83.  p.  348. 

State  statute  giving  right  to  redeem  enforcible  in  equity,  §  82,  p.  342. 

who  has  sold  equity  of  redemption,  when  necessary  party  to  bill  of 
foreclosure,  §  112,  p.  407. 

when  not  indisj)ensable  party,  §  119,  p.  435. 

whether  necessary  party  in  suits  affecting  property,  §  120,  pp.  446,  447. 
see  Parties. 

MOTION— 

definition,  §  248,  p.  796. 
in  general,  §  248,  p.  796, 
of  course,  §  249,  p.  796. 
special,  §  250,  p.  797. 
to  dismiss,  see  Dis.xu.ssAL. 


INDEX.  .3  ")(',> 

Vol.  II  begins  at  §  329,  page  1053;  Vol.  Ill  begins  at  §  670,  page  i^Oa. 

MOTION    ( contimiecl )  — 

for  new  trial,   §   478,  p.   1581. 
for  correction  of  judgment,  §  481,  p.  1007. 
renewing,  after  removal  to  Federal  court,  §  5.55.  p.  IflOG. 
to  dismiss  appeals  or  writs  of  error;  §  705,  pp.  2507-2521. 
see  Interlocutory  Applications  axd  Petitioxs. 
MULTIFARIOUSNESS— 

of  bill,   §§   139-143,  pp.  490-510. 

objection  to  bill  for.  how  raised.  §  143,  pp.  508-510:  §  146.  p.  534. 

cannot  be  raised  for  the  first  time  at  the  hearing  or  on  appeal,  §  143, 

p.    509. 
does  not  render  a  decree  void,  g  143,  p.  509. 
congress  may  pass  a  law  permitting.  §  143,  p.  510. 
depends  upon  the  diserctioii  of  tlie  court,  §   143,  p.  510. 
when  raised  by  demurrer,  §  367,  p.  1183. 
objection  of,  when  raised  by  plea,  §  176,  p.  632. 

objection  on  account  of,  not  to  prevent  appointment  of  receiver,  §  315, 
p.   1018. 
see  Bills. 

MULTIPLICITY  OF  Sl'ITS— 

as  a  ground  of  equitable  jurisdiction.  §  79,  p.  331. 
injunctions  to  prevent.  S  "^66.  pp.  851,  852. 
see  also  NriSAXCE. 
ilUNICTPAL  BONDS— 

bill  by  holder  of,  §  79,  p.  330. 

how  far  decisions  of  State  courts  relative  to,  are  binding  upon  Federal 
tribunals.   §   477,  p.   1569.  • 

see  Town  B.o.nds. 

:\IUNTCTPAL   CORPORATION— 

bill  to  enjoin  sale  of  pi-operty  in  execution.  §  79.  p.  330. 

bill  to  set  aside  ordinance  of,  §  79.  p.  330. 

citizenship  of.   §  47,  j).   133. 

what  are,  §  63,  pp.  201,  202. 
CITY— 

bill  against,  for  an   acoimntiliu   for   taxes,  §  79.   p.  329. 

is  a  corf)oration,  §  63.  ))p.  201.  202. 

holder  of  warrant  of,  S  63.  p.  202. 

bill  by,  to  establish  right  to  levy  duty.  §  116.  )>.  430. 

eficct  of  State  .statute  regulating  suits  agianst.  )J   S3,   p.   348. 
see  Mandamts:   Taxes. 

removal  not  enjoined.  §  79.  ]>.  329. 
MUNICl PA L  PROI'ERT V— 

when  receiver  cannot   be   a])|)iiiMted    over.    §  306.  p.   977. 
MUNICIPAL   \\ARRA XT- 
jurisdiction  of  suit  l)y  assignee  of,  §   63,  p.  202. 
NATIONAL  BANK— 

cases  affecting,  §  5,  pp.  15,  16. 

suits  by  or  against,  §  28.  p]).  Sl-83. 

suits  to  conijjel  general   liability  of  directors.  §  81.  p.  341. 

suits  to  recover  jilaintitl's  money  deposited    in  name  of  another,  §  79, 
p.  317. 

citizenship  of.   S  47,  p.  135. 

receiver  of.  necessary  parties  to  suit  aginst.  S'  1  13.  ]i.  416. 

wiien    injunction  will   not   issue  against.  5?   284.  )).  898. 

abatement  of  suit  by.  §  2](i.  p.  741. 

appointing  i-eceivers  of  jjroperty  (jf.  >;  ."102.   pp.  940.   941. 

proof  of  organization.   S  33.'!.  p.  1065. 


Vol.   n   htvuiiis  .It    S   ."'.lMI.  p.iu'o   Ui.">::;   V.il.   III   Iu'lt'.iis  nt   §   OTO.   paw  "-I'jyi). 

NAiriJALlZA  I  l(i\  — 

ci-rtilii-ato  uf.   \\  licii  laiii'cUcil  fur   I'liuul.  ?;  .">.   ]).    IS. 

NKHKASKA- 

oi>nst itutfs  Olio    jiiilioial  dislricf,  5;  tKi,   p.  23S. 

tiiuos    ami    places   of    liolding    courts    therein    ciiunn  rated.    §    GO, 
])\K  -i.SS.  -I'M). 
district  of,  im-ludod  witliin  Kiulitli   riituil.  i:  4,  p.  !). 
NECESSARY    PAR'ilES    (see   Dkfendant:    I'vuriKS  Plaintiff). 

\E  EXEAT  KKOXO— 

see  Xk  Exkat  Republica. 

NK   EXEAT  KEl'ri?l.irA— 

writs  of,  usuallv  granted  c.r  purtr.   g  2."iO.  ]i.  798. 
writ  of.  defined^'  §  :526.  p.  1045. 

wlien   it  will   issue.  §  326.  pp.   J 04.1.  1040. 

by  wlioiii  to  be  issued,   §   32lJ,  p.    104"). 

against  whom  to  be  issued,  S  327.  pp.  1040,  1047. 

praetiee  in  ot)tai;ung,  §  328,  pp.   1 048-1  Ool. 

form,  §  328,  p.  1049. 

NEGATIVE   I'ROMTSE— 

injniietiim  to  restrain  violation  of,  §  281,  p.  889. 

NEGLIGENCE— 

cannot  be  waived  in  suit  against  Inited  States,  §  96,  p.  374. 
no  relief  against  mistake  when  caused  by.  §  79,  p.  320. 
liability  of  receiver  for,  §  313,  p.  1007. 

decisions   upon   law   of,   in   State   courts,    liow   far  binding    in   Federal 
courts,*  § '477,  p.  1569. 

NEGOTIABLE  PAPER— 

how  far  decisions  of  State  courts  relative  to,  are  binding  upon  Federal 

tribunals.  §  477.  p.  15G9. 
proof  of   indorsement.   §   339,  p.   1089. 

NEGOTIATION  OF  NOTES— 

injunction  to  restrain,  §  267,  p.  852. 

NEVADA— 

constitutes  one  judicial  district,  §  66.  p.  239. 

times  and  places  of  holding  court  enuniciated,   §  66,  p.  239. 
districts  of,  included  within  Ninth  Circuit,  ii  4,  p.  9. 
time  within    which    cause   to   be   docketed    in    United    States   Supreme 
Court,  in  case  of  appeals  or  writs  of  error  from,  §  704,  p.  2503. 
NEW  FACTS   (see  Correction  of  Decree  otherwise  than  by  AprEAi.; 

Supplemental  I^ill). 
NEW  HAMPSHIRE— 

constitutes  one  judicial  district,  §   66,  p.  239. 

times    and    places    of    holding    court    tlierein    enumerated,    S    66, 
p.  239. 
the  districts  of,  included  within  the  First  Circuit,  §  4,  p.  8. 

NEW  JERSEY— 

constitutes  one  judicial  di.strict,   §  66.   ]).  239. 

times    ami    places   of    holding    courts    therein    enumerated.    §    06, 
pp.  239,  240. 
<listricts  of.  included  witli  the  Tliiid  Circuit,  S  4,  p.  9. 

NEW  MEXICO— 

time   within   which    cause   to   be   docketed    in    United    States   Supreme 
Court,  in  case  of  appeals  or  writs  of  error  from,  §  704,  p.  2503. 

NEW  PARTIES— 

when  allowed   to  intervene.  §   258.   p.   821. 
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Vol.  II  begins  nt  S  n29,  page  1053;  Vol.  ITT  begins  at  §  G70,  page  2299. 

NEW  REMEDIES— 

in  equity,  g  78,  p.  315. 

NEWSPAPERS— 

when  articles  in.  a  lirouiul  for  a  new  trial.  §  47S.  j).   ]')S5. 
NEW  TRIALS— 

motions  for,  common-law  procedure  resjjecting'.  §  4.")3.  ji.  1426. 

principles   regulating  tlie  granting  of,   §   478,   p.  l.'iSO. 

stay  of  execution  to  file  petition  for,  §  427,  p.  1348. 

effect  of  granting,  on  former  jmlgment.  §  427.  p.  lo48. 

judgment  ordering,  cannot  be  reviewed  liy  writ  of  error.  §  692.  p.  2405. 

NEW  YORK— 

divided  into  four  jndicial  districts,  §  CO.  p.  240. 

counties    and   times    and    ))laces    of    holding    coiirt    tlierein    enum- 
erated. §  (i().  i)p.  240-242. 
the  districts  of,  included  within  the  Second  Circuit.  <;  4.  p.  8. 
statutes    concerning    suits    bv    or    aaainst    consolidating    corporations 

followed,  §  83,  j^  350. 
suits  by  married  women  in.  §  89.  p.  356. 

NEXT  FRIEND— 

appearing  for  infant.  §  TOO.  p.  399. 
obligation  to  pay  costs,  §  90,  p.  357. 
suits  bv,  or  married  women.  §  89,  p.  350. 

'    for  infant.  §  46,  p.  129;  §  90,  p.  256. 
rennival  of,  for  cause,   §  90,  p.  357. 
of  lunatic,  suits  by,   §  91, *P-   359, 
a])p()intment  by  court  of,  §  91,  p.  359. 
brouglit   in  by  amendment.  §  211,  p.  724. 
exiK^nses  of,  how  payable,  §   106.  p.  400. 
petition  for  appointment  of.  ^  253,  ]>.  807. 

NEXT  OF  KIN— 

bill   against  sureties  of  administrator,  ^  79,  p.   317. 

necessary  |)arties  to  suits  by  one  of,  and,  on  behalf  of  others  similarly 

situated,  §  114,  p.  see  p.  420. 
necessary  parties  in  suits  by,   §   119,  p[).  434.   435. 
not  necessarv  to    join,   in   suit   against   an   administrator  or   executor, 

§  113,   p.   415. 
hill  against  an  administrator  and  his  sureties,  §   141,  p.  503. 
NISI— 

order,  defined,   ^   252,  p.   804. 
decrees,  see  Decrkes, 

NOLO  CONTENDERE— 
plea  of,  §  51 S.  p,  1711. 

no:minal  damages— 

costs  where  master  re|)orts  in  favor  of  plaintiff  for  nominal  damage"? 
§  410,  p.   1285.  '^  ^" 

NON  PROSEQUITUR— 

judgment  of,  §  551,  p.  1871. 

NOX-ItKSIDENTS— 

jurJMliction  over,  §  (il.  pp.  192,  193,  195;   §  82,  p.   346. 

wln-n  may  be  compelled  to  give  security  for  costs,  §  425.  pp.  1339,  1340. 

NOXSITT— 

|)laiiitifr  may   consent  to.   §  473.  p.   1554. 

trial  judge  has  no  [>ower  to  order  con)i)ulsoiy,  §   473,  p.   1554. 

when  not  conclusive.  S  186,  ]>p.  655.  050. 

NORTH  CAROLINA- 

divided   into  two  judicial   di>tricts,   5i   60,  p.  242. 

counties   and    times    and    idaces   of    hohliiig   court    therein    enumer- 
ated, §  06.  pp.  242,  243. 
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Vol.   11   ln'iiliis  ;it    S   ."•-'!».  |>Mm'   l(»r>.;;   \  ..l.   lll  licsins  ill   S  »mO,   page  •Z2i)9. 

NOlIIll    t  AKOI.INA    (fontimu-a)  — 

(listiiits  oi.  imliuli'tl   within   I'miitli  (ircnit.  S  4,  p.  0. 
iutrtnliu'iii'i:  ill  <'\  iiicin'c  t  raiisriipf  s   from  certain   l)oi)ks  of  the  Circuit 
and    nistrict    I'ourts    in.   S   ;!:>:!.   p.    1(171. 

NORTH    DAKOTA— 

ion>titutos  ono  liistrict.  S  (Hi,  p.  •24;?. 

tinii's  and  pla^•l^■^  oi  hoMiny  itiurt   in.  S  ''*^>.  PI'-  -■^•'-  244. 

district  i)f.  iniluih',1   witliiii    l-]ii;hth  Circuit.  <?  4.   p.  !). 

NOTARY— 

certificato  of.  S  ;5;!!),  p.    l(IS!l. 

ftTs  of.   h(dd   to  he  costs   and    not    ti>  l)i'  aihh'd   to  value  of  matter  in 
dispute  wiu'u    jurisdiction  is  to  he  (h'tcrniined,   §  20,  p.  53. 
XOTK— 

not  collected  hy  liill   in  equity.  >j  7'.'.  ]>.  331. 

suits   to   recover  value  of,    !?   .").   pp.    12.    l.S. 

suits  l)v  assijiiiees  of,  §  (J-"^.  !>•    I"''- 

when  i>a,vablo  to  bearer,  §  03,  p.  109. 

accunnnodation.  suits  on,  §  63,  pp.  204,  20;'). 

suit  for  nuiney  paid  on  .several,  multifariousness,  ^  140,  p.  402. 

injunctions  to  restrain  nejjotiation  or  indor.sement  of,  §  267,  p.  852. 

pn-vent  transfer  of,  §  272.  p.  Sd,'}. 

NOTICK— 

State  statute   requiring  notice  to  comi)trollor  of  city   Ix'forc  bringing 

suit.  §  S;}.  p.  34S. 
State    statute    determininii    wliat    sliaR    constitute,    of    pending    suit, 

§  83.  p.  340. 
•when  to  be  specifically  charged    in  bill,  §   137,  p.  484. 
of  motions.  §§  249-251.  pp.  706-803. 

of  application  for  interlocutory  injunction.  §  292,  pp.  006-908. 
usually  rtM^uired.  on  appointment  of  receiver.  ^  315,  p.  1010. 
of  application  for  attacliment  for  contempt.  §  420,  pp.  1365,  1366. 
of    trial    or    artjument,    liow    far    State    practice    respecting,    follow 

§  453,  p.  1426. 
for  production  of  books  and  papers  at  trial,  §  333,  p.  1064. 
to  creditors  in  bankru|)tcy  proceedings.  §   620.  p.  2088. 
of  ap])eal   in  prize  causes.  §  608,  p.  2456. 
of  motion  to  dismiss  appeal  or  writ  of  error,  §  705,  p.  2519. 

NUISANCE— 

necessary  parties  in  suit  to  enjoin.     §110.  p.  441. 
owners  of  adjacent  property  uniting  to  enjoin,  §   140.  p.  495. 
injunctions  to  sui)i)ress,  §   267.  p.  852;    §   274,  p.  865. 
injunctions  to  prevent  continuance  of,  274.  pp.  865-867. 
value  of  matter  in  dispute  in  a  suit  to  abate  a,  §  13,  p.  39. 
informations  to  abate  public,  §  131,  p.  463. 

NUMBER— 

rules  where  parties  are  very  numerous,  §  115,  p.  426. 
NUilEROUS  PARTIES— 

rule  in  case  of,  §  115,  p.  426. 

wiio  necessary  in  case  of,  §  114.  p.  423. 

NUNC  PRO  TUNC— 

allowing  bond  to  be  filed,  on  removal  of  cause  to  Federal  court,  §  547, 

pp.    1850,   1851. 
order,  §  481,  p.  1607. 

O. 

OATH— 

waiver  of  answer  under.  §  153.  p.  552;  §  174,  p.  624. 
to  answer,  §  192,  pp.  684,  685. 
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Vol.  II  begins  at  §  329.  paiie  10."):^.:   Vol.  Ill   l)e.iiin>^  at  §  (".70,  pai;«'  2-ti*d. 

OATH    (contiiiiied)  — 

liefore  whom  niav  he  taken,   S    1!)"2.  p.  (iSo. 

form  of,  §  192.  p.  OS.). 

when    must   lie    made    to    the    truth    of    [iroposed    amendments.    §    215, 
p.  7.32. 

to   be   attacdied  to  answer   den\  inii    facts  stated    in    petition   for   inter- 
vention, §  254,  p.  808. 

aflirmation   in  lieu  of,  S  '535,  p.   1081. 

when  master  required  to  take.  S  388.   p.    12 IS. 
OBJKCTIONS— 

wliicdi  cannot  be  made  at  the  hearinj>,  §  oTti.  p.  1190. 

to  parties,  how  and  wlien  made.  §  120,  p.  455;   §   130.  p.  458. 

OBSTRUCTING— 

receiver.  ^  311.  pp.  1001.  1002. 
OFFER  OF  EQUITY— 

a  failure  hy  plaintiff  to  make  an.  deinurralile.  §  3f)7.  p.  1183. 

OFFERS- 

in  bills,  §  153,  pp.  552-557. 

omission   of,  when  jjround  for  demurrer,   §   153,  p.  557. 

j^eneral.  sidlicient,  §  153,  \).  5.')7. 
OFFICE— 

removal  from,   §  5,   p.    15. 

suit.s  to  recover  possession  of,  §  5,  p.  15. 

misconduct  in.  when  to  be  specifically  cliarpcd  in  bill.  §  137,  )).  484. 

OFFICER— 

not   compelled    by   bill    in    e(|nit\    lo    |ierf(nni    ministerial   dutv,    §    79, 

p.    330. 
of  United  States  or  State  or  niunicipalitv.  renu)val  not  enjoined.  §  79, 

p.  329. 
of    a    corporation,    when    propei-    partv    to    suit    against    corporation, 

5j  111,  pp.  404,  405. 
parties  to  bill  against,  of  State,  §  120,  pp.  443,  444. 
when   injunctions  will  not   be    issued  to   stay   the  I'emoval    of.    §   27U, 

pp.  85(5.  857. 
of  ccuporation.  not  usually   appointed  receiver,   §  318.  j).    Ut24. 
of  House  of  Contjress,  removal  of  suit  against,  §  537,  p.    1755;    4?  551, 
pp.   1809,  'l870. 
see  OKFici-ms  OF  United  States;  Revenue  Oki-icers :  Accounts. 

OFFKEil  OK  UNITED  ST.Vl  ES— 

jurisdiction  of  actions  at  common  law  by,  §  5.  pp.   11,  12. 

right  to  sue  United  States.  §  95,  pp.  363-3(i(). 

suits  by  and  against,  §  34,  pp.  01,  92. 

statutes  of  limitation  to  actions  against,  §   181,  ]).  047. 

cannot  issue  injunction  against.  §  284.  pp.  894.  805. 

see  also  Offickks;    REVKxr:K  Okiiceus;    Accounts;    Mandamus. 
OKLAHOMA— 

divided  into  two  districts,  >j  (ili,  p.  240. 

counties,  times  and  places  for  holding  court,  §  (Hi.  |).  240. 

districts  of.  included  witiiin    ICighth  Circuit.  S  4,  p.  0. 

see    \^'UITS    ()I-     I'lUHOI!     AM)    A  l'l'i:.VI,S. 

OHIO— 

divided   into   two  distiicts.  S  00,  p.   244. 

counties   and    times   and    pbices    of   holding   conit   tlu'i'cin    enumer- 
ated. §  ti(i,  pp.  244-240. 
districts   of.   iiu-hided  with   Sixlh   (  ijciiit.    ?;    I.   |..  !). 

OMISSION— 

frfim   bills,  of   defendants  not  within   jurisdiction   of  the  court,    fi    117, 
pp.  430  433. 


''ir»S4  iM>i:x.  "~ 

Vol,  U   boiiiiis  nl    S   ;:■_';»,  pa^o  id.".,;;   Vol.    in    luLiins  :it   §   (>70,  vafxo  2209. 

0M18.>^10N     U'ontiinu\l)  — 

in  introilufton-  ilauso  of  bills,  liow  taken  advanta^o  of,  §  13.'),  p.  473. 
of  inopoi-  partios,  reasons  for,  to  In-  aviMTod.  i^   117,  pp.  431,  432. 
ohjivt iiMi   for,  of   jiropi-r   parties,  <;    1"2!K   ]>.   4.')5-458. 
see  Paktiks. 

OPEN  oouirr— 

aunH-iiients  nuule  in.  usiiij;  as  admissions,  §  3;iO,  p.   ]059. 
Ol'KMNti— 

on  lu'arinjj,  §  374.  p.  110;'), 
OPKNlN(5    OF  l.KTTKU.S— 

iMJunetions  to  prevent,  §  280,  p.  889. 
OIMNION— 

copies   <if,   filed   in   tlie   case  to  be   aniiexi-d   to   and   transmitted   with 
record  on   a]>peal,  §   704,  p.  2408. 

OIIAL  TESTIMONY  (see  Evidence;  Practick  .\t  Common  Law). 

ORDER— 

of  State  court  on  removal  of  cause,  §  545,  p.  1835. 

in  cause  prior  to  removal  to  Federal  court,  effect  of  removal  on  same, 
§  555.  p.  ]!)02. 

ORDER    (continued)  — 

ill  rjciicral.  §  255,  p.  810. 

who   may  make,   §  255,  p.  810. 

see  also  Ookrkction  of  DECKiiE  otherwise  than  by  Appeal;  De- 
CREE.S;  Enforcement  ok  Decrees  and  Orders;  Interlocutory 
Applications. 

ORDER  BOOK— 

entering  order   in.  tliat  bill  be  taken  pro  vonfesso,  §   171,  p.  615. 
motions  to  be  entered  in'  order  book,  §  249,  p.  790. 

OREGON— 

constitutes  one    jmlicial   district,   §   06,   p.  240. 

times  and  places  of  holding);  court  enumerated,  §  66,  pp.  246,  247. 
districts  of.  included  within  Ninth  Circuit,  §  4,   p.  9. 
time   witiiin    whicli    cause   to   be   docketed   in    United    States   Supreme 
Court,  ill  case  of  appeals  or  writs  of  error  from,  §  704,  p.  2503. 

ORKHN- 

of  jurisdiction  in  e(piity,  §  78,  p.  315. 

ORKUNAL  BILLS   (see  Bills). 
ORIGINAL  JURISDICTION- 

of  Federal  Supreme  Court,  §  1,  p.   1;    §  3,  pp.  3-8. 
see  also  .Itrisdiction. 

ORIGINAL  PAPERS. 

when  required  for  examination  in  Supreme  Court,  §  704,  p.  2502. 
OTHER  SUITS— 

that   defendant    is   in    danger   of  being  harassed   by,    a   ground   of   de- 
murrer, §  307,  p.  1183. 

P. 

PAPERS— 

loss  of,  as  a  subject  of  relief  in  equity.  §  79.  p.  320. 
introduction  of,  in  evidence,  §  333,  pp.   1003-1080. 
production  of.   on   trial,   §   3.33,   p.   1064. 

of  government,  cannot  be  obtained  by  replevin.  4^   102,  p.  384. 
PARENS  PATRIAE— 

jurisdiction  of  Federal  courts  not  like  the   f^ord  Chancellor's  peroga- 
tive  as,  §  81,  p.  3.37. 


INDEX.  .       3585 

Vol.  II  be-ins  at  §  329,  pajje  lOnii;  Vol.   Ill   l.e-ins  at  §   670,  page  2299. 

PARISHIONERS— 

suits  by  one  or  more  on  behalf  of  otliors,  §110,  p.  428. 

joinder  with  tenants  in  a  bill  of  peace,  §   140,  p.  494. 
PARSOX— 

scandal  against.  §  238,  p.  784. 

PARTIES.      (See   §   128,    pp.   4.34,    455,   for   siunniarized    statement   of   the 
rules  relatinir  to  tliis  sul)ject.) 
citizenship  of  formal  parties  does  not  attect  jurisdiction,  §  40,  p.  97. 
to  a  controvensy,  §  41.  pp.   100-109. 
to  a  controversy,   formal,   §   42,  pp.   109-118. 
uimecessary,  §  43,  pp.  118-120. 
residence  of  parties.  §  61.  pp.   18]-19r». 

who  may  be  defendants,  S  85.  p.  354;  §  91,  p.  359;  §  94,  p.  363. 
wli.Mi  a  State  is  a  party  to  a  suit  against  a  State  officer,  55  105,  pp.  389- 
3!)(i.  '.-''11 

trades  union,  engaged  in  a  strike,  §  115,  p.  427. 

to  bills  in  equity,  who  may  be,  §  85,  p.  354. 

all  persons  to  be,  who  are  directly  interested.  §  110,  p.  402. 

necessary  parties  to  bill,  in  suit  against  surety  guarantor,  §  42,  p.  304. 

upon  ancestor's  covenants,  §  42,  p.  304. 
may  be  made  defendant.^   if  they  refuse  to    join  as  plaintiffs,   S   110 
p.  402.  "  ' 

principle  that  no  proceedings  to  taUc  place  attecting  a  person's  rights 

e.xcept  in  his  presence  applied,  §  110,  p.  402.  '^ 

who  bound  by  a  decrre,  §  110,  p.  402. 
decision  to  provide  for  all  the  rights  which  dift'erent  persons   have   in 

the  matters  decided,   ij    110,   p.  402. 
principle  of  interest  rcipuhliccr  ut  sit  finis  litiiim.  §   110.  p.  403. 
distinction  Ix^tween  court  of  law  and  equity,  in  that  the  latter  affords 

complete!   relief,   §    110,  p.  40;!. 
illustration  of,  joining  suretv  witli   principal   liable  for  money    §    110 
p.    403.  '  '  ■ 

heir   with   personal    representative  in   suit   to  enforce 
covenant  against  ancestor,  §   110,  ]>.  403. 
parties    ^\  ith    no    interest    in    the    subject-matter    of    the    suit     S    1  ■"  ] 
pp.    404-406.  ■    .  - 

English  practice,  §  111,  p.  404. 
suits    against    corporations — officers,    book-keepers,    members     8    111 
pp.  404.  405.  ... 

agents,  auctioneers,  arbitratois.  and  attornevs.  when  to  be  made  parties 

m   suits  against   principals,   §   111,  p.  40G. 
mortgagor  of  patent,  §  112,  pp.  409-413. 
mortgagee  of  patent,  §  112,  pp.  409-413. 
cases  of  fraud,  making  partie*  to,  pay  costs,  §  111,  p.  406. 
persons  who  on  account   (of  lack)  of  i'nt(>rest  need  not  be  made  parties 
§   112,  pp.  407-414.  ' 

who  an;  not  interested,  §  112,  p.  407. 
who  claim  under  inconsistent  titles.  §  112,  ji.  407. 
prior  incumbrances  on  a  hill  for  foreclosure,  §  112,  p.  407. 
suits  for  specific  performance,  t-    112,  p.  409. 
suits  by  assignee,  §  112.   p.  409-413. 
mortgagor  who  has  sold  equity  of  redemption,  §  112    p.  407 
who  has  a  mere  interest  in  (piestion  of  law  involved,  S  112    p   414 
plainlilfs  having  a  joint  and  several  demaiul.  §  112,  i).  414. 
Shad  well's  remarks  on    Rule  .">!    in   cham-ery.   §  112.   p.  414 
Rule  51    in   chancery  only   applicable  where  severaV  persons  are  liable 
in   diderent  characters,  j;    112.   p.  414 
Fed.  Prac.  Vol.  TIT.— 225. 
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I'AIMIKS    nontiimrth  — 

lasi's  wlu'iv  tlic  law  lui.-;  funiislu'il  a   rciiM->iiitativi'. 
i-asi-s  of  I'M'cntors,  adiiiiiiisti-atois.  S    113. 
Uiiikniiits.    insiilviMit    tU'hlor.    iTolitms.    in    >inl>    liy    assi-riicf.    S    113, 
j).  4Ui. 
creditor  of  an   estate,    in  suit  by   reeeiver. 
survivini;    parties,    in   suits  by   or  against 

liartiierlisips,    >;    113,    p.    4tS. 
tenant   in   tail,  S   113.  p.  41!). 
tenant  for  life,  ^i    I  1.:.   11.   4  1!t. 
trust  property.  S    113.    |i.   41!»  423. 
benelieiaries.   S    113.  p|).  41!1-421. 
trustees,  ^    H;^-  ]>!>•  420-423. 

umler  railroad    mortgage.    S    113.   p.    420. 
stoekliolders.     iiiion     suits     for     aeeountiiig     against     corpora- 
tions.   S    113.    jip.   410,   417. 
member  of  uniiKori»orated  associations,  §  113,  p.  418. 
suits   1)V    a    conii)lainant    on    behalf    of    bimsetf    and    others    similarly 
situated.   S   114,   lij).  423-42(1. 
illustrations  of,   §    114,   \>\).  423.  424. 

stockholders  of   corporations,   §   114,   p.   425. 
creditors,   §  114,  p.  425.- 

members  of  unincorporated   associations.   §   114.  p.  425. 
railroad   bondholders.    S   114,   p.   42."). 
legatees,   S   114,  p.  42(i. 
ne.\t  of  kin,  §   114,  p.  42G. 
partners,  §  114,  p.  42(i. 

one  of  a  class  for  whom  a  charity  was  founded,  §  114,  p.  42li. 
one  of  crew  of  privateer  seeking  prize  money,  §   114,  p.  426. 
suits  against  one  or  more  of  a  class,  §  115,  pp.  420-428. 
numerous  parties,  §  115,  p.  420. 

committee  representing  other  litigants,   §  115,  p.  427. 
members  of  clubs  and  unincorporated  associations,  ij  115.  p.  427. 
stockholders  of  corporations,  §  115,  p.  427. 
voluntary  association  with  numerous  members,  §  115,  p.  427. 
modification  of  English  law  by  this  rule.  §  115,  p.  427. 
absent   parties  of  the  class,  to  what  extent   bound   by    the   decree 
against  the   representatives,  §   115,  ]).   42S. 
omission   of   defendants   not   within   jurisdiction    of   the   court.    JJ    117, 
1)[).  430-433. 
wliether  decree  binding  against,  §    117.  p.  431. 
equity   will    seek  to    have   before   the  couit   all    interested.    §    117, 

p.  432. 
rule  relaxed  when  it  Mill   prevcTit    iu.stice.  §  117.  p.  432. 
three  kinds  of  j)arties,  §   117,  p.  432. 
directly  affected  by  tlie  decree,  are  indispcnsal)h'.  S   117.  p.  432. 
what  may  be  omitted,  §  117,  p.  432. 
by  or  against  one  or  more  as  rej)resentatives  of  a  class  claiming 

a  common  right,  §  116,  pp.  428-430. 
general  rule,  §  116,  p.  428. 

estimates   coming  from  a  common   .source.   §    110.   p.  428. 
against  executor  and  some  of  the  heirs,  §  110,  p.  429. 
tenants,  §  116,  p.  428. 
parishioners,  §  116,  p.  428. 
lord  of  the  manor,  §  116.  ].p.  428,  429. 
lioldcrs  of  certificates  of  indebtedness,  §  11  fi.  p.  429. 
purtdiasers   of   lands,    §    110,   ]i.   428. 
city  to   levy   duty.   §   110.   p.   430. 
formal    parties    who    mav   be    omitted    wlien    without    the    jurisdiction, 
§    lis.    pp.   433.   434. 
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PARTIES    lioiitiiHi.'d)  — 

liusbarul,  ill  suit  by  wife  iu  certain  cases,  §   US,  p.  433. 

trustees    of    railroad    mortgage    not    opposing    bondholder's    suits, 

§  118,  p.  433. 
person  against  whom  injunction  is  sought  is  not,  S   ^^^,  V-  -t<54. 
person  with  naked  legal  right  and  no  equitable  right,  §  118.  p.  434. 
when  suit  is  brought  for  the  possession  of  real  or  personal  ])rop- 

erty,  person  in  possession  is  not,  §  118,'  p.  434. 
inisjoiiider  of,   §§  140,   141,   pp.  4iV2-.50G. 
amendments,    by   striking   out  and   bringing    in,   §   211,   p.    724,   §   213. 

1).  728. 
new.  cannot  be  brought  in  by  cross -bill,  i?  19!),  p.  699. 
parties  whose   interest    is  separable,   tj    119,  pp.  434-443. 

trustee    or    director,    in    suit    against    colleagues    for    breach    of 

trust.   §  119.  )).  434. 
next  of  kin.    in  suits   against  administrator  and   sureties,   §    119. 

p.  435. 
suits    bv    legatees    to    recover    share    of    decedent's   estate,    §    119. 

p.   435'. 
subsequent  lienor  in  foreclosure  suit,  §  119,  p.  4:\C}. 
when  mortgaged  land  conveyed  to  sovereign,  S  1 1'K  P-  436. 
partner  beyond  jurisdiction,  in  suit  by  strangers.  <?  119,  p.  437. 

in  suits  by  other  partner.  S  119.  p.  437. 
contractors  owning  joint  interest.  ?i  119,  p.  439. 
suit  by  heir.  §   ll!»,p.  438. 

specific  performance  for  sale  of  lands.  Ji   Hi),  p.  438. 
assignor  of  claim,  in  suit  by  assignee.  S  119.  p.  439. 
stockholders'  suits,  S  119.  pp.  439,  440. 
to  foreclose  lien  u])i)n   corporate  property.   §    119,   p.   440. 
suit  by  indorsers.  S   119.  p.  440. 

by  crcditois  to  leacli   lands  of  debtor.   §   119,  p.  440. 
suits  to  enjoin  execution  of   judgment,  §  119,  p.  442. 

maintenance   of  ])ublic  nuisance,  §   119,  p.   441. 
by  parties  against  State  to  restrain   illegal  tax,  §   119.  ]).  442. 
against  infringers  of  patents,  >^    119,  ]>.  441. 
against  sub-contractor,   S    119,   p.  437. 
parties  indispensable  to  a  decree.  4?    120.  pp.  443-451. 

all  who  will  be  directly  affected  by  the  decree  sought.  §  120,  p,  443. 
or  whose  obedience  is  necessarv  to  enforcem(>nt  of  a  d(>cree,  §  120, 

p.  443. 
wlien  a  jierson   is  alfected.  S   120.   p.  443. 

if  decree   would  cast   cloud   upon   another's  title.   S   120.    p.   443. 
when  State  is  a  neoe.ssarv  partv,  §  120,  p.  443. 
when  not.  §  105,  pp.  39i-393;*§    120,  p.  444. 
trustee  of  an   active  trust.  S   120,  p.  444. 
when  city   indispensable   i)arty.  §   120,   ])\}.   445,  44(5. 
in  action   l)et\\('en   partners  for  accounting,  §  120,  p.  446. 

tenants  in  conimon  in  paitition  suit,  §  I'-^O,  p,  446. 
person   claiming  title   oi-   interest    in   ])ro|)erty,   §   120,    ]>.    446. 
mortgagor,   in   suit    liy    mortgagee  against   third    party    to   remove 

cloud   upon  title.  S    120,   |>p.  446.  447. 
in  suits  for  spccilic  performance  of  conti'act  affecting   lands,  ij   120, 

j>.   447. 
suits    by    stockliolders    to    set    aside    fnn'rbi^mi'    n|'    lailroail    niorl- 

gage."  §  120.   pp.  447.  448. 
corporation,   in   suits  against    third    person.   >;    I2i).    p.   44S. 
assignee  of  debtor,  in  suits  against  sui'et.\',  S    120.  p.  440. 
bills  by  legatees,   g    120.  p.  450. 
prior    incnmbrancer-.    in    snlts    |ci    compel    i\(<iil  imi    id     imirlgage, 

§    J 20.   p.    451. 
staying  i>ic)ci'ediMg>   in  !•  jictnient.  ?;  12".  p.  l.)l. 
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I'AirriKS    U'uiitimioil)  — 

wlicii    nuiiu'roiis    iiitoi'i^^ts    li;i\c    Im'cu    iicalctl    fur    llic    |iiu|)(isc    ol    prc- 
vontiiii;-  tlic   ]il:iiiit  ill'  fnuii  dlitaiiiiiiu  (■(|\iit;tlilc   rclii'f.   S    1-1.   p]).    I->1. 

wlu'ii   a   piTsoii  consents  to  lolii'f  sonjilit.  i^    122,  p.  452. 

or  ilisi'iainis  all    interest    in   snhjeet-matter,   §   122,  p.  452. 
airreenients  hetweeii   ]i(rsiins  to  rojiresent  each  other  as  ])laintiHs. 
not   sanetioned.  J;    122.   p.  452. 
when  tile  jjlaintill    waives  liis  rijilit  as>ainst  a  person,  S   1-'^.  P-  452. 
Avhen  interest  of  absent  party  is  evidently  very  snniU,  S  1-4.  )).  45:5. 
when  the  absent  persons  are   unknown,   §    125,  j).  45;i. 
when  right  of  administration   is  in  dispute,  ?;   12(i,  p.  453. 
relaxation  of  rule  in  s])eeial  eases,  S    127,  p.  45.3. 
lar<;ely  in  discretion  of  court,  -s    127,  p.  453. 
summarized  statement   of  the   rules   relatin<;  to  parties,  §   128,  pp.  454, 

455. 
objection  for  want  of  parties,  how  taken.  S   129,  pp.  455-458. 
joinder  of  imi)ro])er  pai'ties,  t?   130,  p.  458. 
who  may  demur.   §    130.  j).  459. 
demnrrei-    cannot    be    raised    for    first    time    on    appeal, 
^   12(1.   p.   45it. 
want  of  proper,  former  uround  of  demurrer,  ?;  305,  p.  11  SI. 
plea  of  want  of,  J?  1 7(),  p.  (i34. 
dismissing  bill  with  costs,  where  a  disclaimer  is  made  and  it  appears 

that  defendant  was  made  a   jiarty  without  reason,   S;   190,  p.  688. 
to  bills  of  revivor,  ??  21(i,  p.  737:  S  222,  j)p.  751,  752. 
to  supplemental  bills.  §  232.  ])p.  771-773. 
in  admiralty.  §  503,  p.  1948;   ?;  574.  p.  1900. 
to  motions  and  petitions,  §  251.  p.  801. 
who  may  make  ]ietition,  S  253,  p.  SOO. 
intervening',  §   25S,  ])p.   821-832, 
oath  of,  to  petition  for  intei\ cnticm.  §  259,  p.  835. 
not  usually  appointed  receiver,  §  318,  p.  1022. 

nor  the  son  or  brother  of,  §  318,  p.  1022. 
objections  as  to,  whether  can  be  raised  at  hearing,  §  376,  p.  1199. 
wlio    are   entitled    to   attend    a    reference   before   a    master,    §    387,    pp. 

1215-1217. 
to  whom  costs  will  be  awarded.  S  407.  p[>.  1277-1280. 
costs  between  party  and  party,  what  they  consist  of,  §  415,  p.  1294. 
attorney's  costs  belong  to.  and  not  to  attorney,  S?  410.  p.  1301. 
joinder"  of,   how   far   State   practice  concerning,    is    followed,   §    453.   p. 

1425. 
order  for  e.xamination  of  [)aity  before  trial  made  prior  to  removal   to 

Federal  court,  effect  of  removal  upon,  §  orto,  pp.  1905,  1900. 
in  the  Court  of  Claims,  S  073.  p.  2315. 
in  bankruptcy,  §  OKi,  p.  2040. 

who  must  join  in  writ  of  error  or  appeal.  §  097,  p.  2448. 
death  of,  pending  ajjpeal  or  writ  of  error,  §  097,  p.  2454. 
death   of,   before  time   allowed   for   taking  ajjpeal   or   bringing  writ   of 
error  has  expired.  S  097.  pp.  2453,  2454. 
see  also  Abatement  and  Revivor;  Plaintiffs  and  Defendants; 
Kemovai,    of    Causes:    Mortcacjor:    Mortgagee. 

PARTITION— 

effect    of    State    statute    authorizing    si' it    for    partition    of    equitable 

claim  to  land.  §  82.  p.  344:   S  79,  p.  317. 
.suits  for,  §  5,  ]).  IS. 
joinder  of  defendants,  tj  ]41,  |).  497. 
tenants  in  conimon.  necessar\-  )iarties  to  suit  for.  i?  120.  p.  443. 

PARTNERS— 

accounting   between,    necessary    jiarlies   to.    S    120.   p.   44{). 
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PARTNERS    (contiinicil)—  .  ... 

not    necessary    to    join    rcprisciitativos    of    deecasod    m    suits    against 

surviving,  §  113,  p.  418. 
one  of  several  mav  be  sued  for  infringement  of  a  patent,  §  IIP.  p,  441. 
neeessarv  parties  to  a  suit  to  recover  money  due  the  firm,  §  120.  p.  440. 
necessary  parties  to  suits  brought  by  one  of  many,  and  on  behalf  of 

others  similarly  situated,  ^   114.  p.  4'26. 
wliether  a  neeess'arv  party  to  suit  against  firm,  §  119,  p,  437, 
whether  necessary  when  sued   to  account  by  other  partners,   §   119,   ]>. 
437. 
PARTNERSH  IP- 
citizenship  of.  §  49.  pp.  141.  142. 

necessary  parties  in  suits  affecting  property  of,  §3 ■'^3,  p.  418. 
alternative  relief  in  actions  affecting,  §  138.  p.  48li. 
when  receiver  will  be  appointed  in  suits  affecting,  §  302,  p.  938. 
see  Bankruptcy. 

PATENT  CASES—  ,    ^  tc< 

effect  of  Federal  patent  statutes  of  limitation  upon  patents  and,  §  18<». 

pp.  639-641. 
suit  for  specific  performance  of  contract  for  sale  of  patent  right,  ^,   i  ■'. 

p.  318. 
license   under   patent,   when    recovered   by   creditors'   bill,   §   79,   p.   3-4. 
patent  for  land,  bill  to  cancel.  S  31,  p.  87:   §  79,  p.  333. 
reached  by  creditor's  bill.  S  79,  p.  324. 
bill  against  infringer  of  patent,  §  29,  p.  83. 
when  suit  arises  under  laws  of  United  States,  §  29,  p.  83. 
bill  against  an  officer  of  the  Fnited  States  for  infringement  of  patent. 

!;  ino.  p.  38;!. 
remedy  in  sucli  a  case,  S  100.  p.  383. 
suit    for    infringement    of    patent   where   brought,    §    61,    pp.    183.    184: 

§  62.  pp.  190-199. 
parties  to  suits  by  licensees  of  patent.  S  112,  pp.  409-413. 

•  to  suits  by  exclusive  licensee  of  patent.  §  112,  pp.  412,  413. 
where  licensee  is  not  exclusive.  §   112.  p.  413. 
assignees  of  the  whole  of  patent,  §   112,  p.  413. 
distinction  between  assignment  and  license,  §  112,  pp.  410-411. 
patent  for  lands,  when  set  aside  at  suit  of  private  citizen,  §  79,  p.  333. 
patent  for  lands,  suits  to  adjust  contlicting  claims  to,  §  81,   pp.  340, 

341. 
necessary  parties  to  suits  by  mortgagor  of  patent,  g  112,  ]>,  410. 

mortgagee  of  patent.  §  J  20,  p.  412. 
bill  to  compel  issue  of  patent,  S  147,  pp.  .536-539. 
right  of  mortgagor  of  patent,  to  sue,  §  112,  ]>  410. 
effect  of  mortgage  of  jiatent.  S  112.  p.  412. 

necessary  parties  to  suit  l)y  equitable  assignees  of  patent,  §  112,  j).  412. 
when  assignors  and  assignees  are  necessary  parties,  §  120,  p.  44.5. 
multifariousness    in    bills    to    enjoin    violation    of    patent,    §    146.    I'ji. 

.534-.536. 
allegation    in    loll    to   impeadi    |)atent    or  grant    by    United   States,    m.i 

brought  by  attorney -general,  S  144,  p.  014. 
allegations   in  bills   to  enjoin    infringement   of  patent,   §    146,  ]ip.   -"'2.) 

S.Sf). 
bill   tiled  by  United  States  to  vacate  patent  for   public  lands,  what    )  > 
contain,  §  153,  p]).  .556.  557. 

ijunctions  to  restrain  infriuLinient  (if  patent.  S  266,  p.  851;   §  269.  p;i. 
■8,54-856;   §  284.  j.p.  8!i4.  8!)5.  897;    S  277.  pl>.  873-882. 
ex  parte  ajiplication  for,  i5  277,  p.  881, 
Inches,  §  277.  p.  879. 

after  the  expiration  of  the  patent, -g  277,  p.  881. 
necessar',-  allegation,   i;   278,  p.  883. 
without  Hot  ice,  §  292.  p.  90(1. 


U>] 


-■'.;.  1H">  iM)i;x. 

Vol.  TI  bojriiis  nt   5  .'iliO.  piiur   to.-.;: ;   \„\    in  h.-ins  :if  5  C.TO.   pni;.-  22ni>. 

rATKXr  CASKS    (cuntimifdl  — 

w  lu'ii  an  iiijiiiictiDii  will  lie  rcfiiscii.  >i  -iltl,  p.  ".•l.i. 

notiof  of  aiiiilifiit ion   for  iiijunition  for  infringement,  <;  2!)2,  p.  i>07. 

wlien  injiMiiiion  for  infiinuennnt   will   lie  refused.  S  •i!)4,  p.  \>\-2:   S  •201). 

p.  !t2!i. 
introilucinji   in  evidence  eopie>  of  foreiji'n   letters,  «5  •VM.  jip.    1072,    107:5. 
proof  of  proeoediufis  atl'eetin<i.   §  ;!:).'!.  p.  1072;  §  :};ii),  \).   10S7. 
action    for    infrinu'enu'iit    of    p;iteii(.    survives    to    representatives   of   the 

patentee.   !i   27(>,   p.    7;i!». 
riglit  in  patent,  is  ineorjioreal,  >;   112.  pp.  410-413. 
niortjiajje  of  li^Iit  passes  title  when   rei-ordcd.   §   112.  p.  4  14. 
suit  to  enjoin   tax   on   patent    does  not  arise   under    ]iateiit    laws,   §   5, 

p.  U. 
injunction    ni;i\     lie    denied    w  lien    asked    for    shortly    hidore    expiration 

of  patent.  >;  7!'.  ]>.  ?^'.]rt. 
equity  may   retain    jurisdiction  after  expiration  of  jiatent,  J?   70,   j).  '.V.)'y. 
joindor    of    employees    and    directors    with    corporation    as    defendant h 

in  suit  for  an  infringement,  j;  141.  ]).  .")04  :   5;   140,  p.  S^^O. 
joindor  of  jiarties  who  used  a  cor])i)ration  as  a  moans  of   infrinf^cment, 

§   141,  p.  .")0:i. 
when  eorpt)ration  not  a   party,  §   110.  p.  430. 
alleoations  in  a  bill  for  infrinj^ement,  §  146,  pp.  528-536. 
ploadinjj  at  common-law,  S  4")4,  p.  1432. 
bill  upon  a  re-issued  patent,  S   146,  p.  534. 
lull  for  infrini>i'mont  of  several  distinct  jjatonts   is  multifarioua,  §  146, 

p.  534. 
wht>n    not   multifarious,   §    146.   p.   535. 
aniondmont  upon  a  domurror,  §  14().  p.  526. 

joinder  of  causes  of  action  in  a  bill  for  infrinoenionts,  §  146,  p.  535. 
bill  to  sot  aside  a  contract  for  rovalties  and  for  an  accountinji,  ??   14(i, 

p.  536. 
hill    askini;;   for   speeilic    ])erforniance   of   a   contract   relating;    to   patents 

and  also  for  relief  for   infringement   is  uuiltifarious.  S    14(),  j).  535. 
objection   to    joinder   of   ])arties  should    be   made   bv   demurrer,    §    146, 

p.  526. 
must    alleg;e    compliance    with    statutory    reciuirenients    in    I)i'l    by    one 

(daiming  under,  is  144.  p.  514. 
service  of  suhpiena   in  infringemeiit  eases,  §   163,  p.  578. 
what  is  admitted  by  demurrer  to  hill  for  infringi'ment.  §  36(i,  p.  1170. 
demurrer  for  laches  in  applying  for  reissue.  §  ,367,  p.    11S2. 
licensee    cannot    interjilead    third    person,    in    action    liy     licensor    for 

royalties,  §  157,  )).  564. 
service    of    j)rocess    h\'    publication    to    remove    cloud    from    right    not 

allowed.  §  166,  p.  .507. 
injunction   to   restrain    infiingeinent    h\    expending    a   patent,    S   277,    p. 

873. 
defense   of   want   of    ]iatentai)ilit\-    not    pleaded    in    the   answers,    §    188, 

p.  674. 
answers  in  patent  cases,  i;   1S8.  pp.  671-681. 
discovery  in  cases  of  patents.  §  174,  p.  628. 
Ijills  in  the  nature  of  supplemental  bills.  i<  234.  p.  777. 
dissolution  of  injunction,  i?  206,  p.  017. 
undertaking  upon  an  injunction.  S  207.  p.  022. 
perpetual    injunctions,  ij  200.  p.  020. 
receivers  in,  S  302,  p.  030;   !?  .307.  ]).  082. 
exceptions  to  master's  repoi-t.  S  38!l,  p.  1226. 
Kne  for  violating  an  injunction,  Sj  432,  pp.  1375,   1376. 
actions  against  the  Ini'ted  States,  §  671,  pp.  2307.  2308. 
accounting  in,  §  146,  p.  532. 
in   what  district  suit  should   he  brought,  ^   (il.   p|>.    1S3.   184. 
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PATP:XT    cases    (continued)  — 

suit    against    receiver    of  -a    corporation    for    infringement    of    patent, 
§  J 13,  p.  417. 

suit  against  one  of  several  infringers  of  patent,  §  119,  p.  441. 

in   suit   for   injunction   against   an   infringement,   one   or   more  wrong- 
doers raay  be  omitted.  §  119,  p.  441. 

odicers   of   a   corporation   enjoined    from    infringement   where   tlie   cor- 
poration was  not  a  party.  §  119.  p.  442. 

parties    to   a    bill   to   expunge,    from    the   records    of   the    patent    oliicc. 
§   120,  p.  44.5. 

issue  of  law  in,  §  378,  p.  1203. 

pleading  at  common  law  in.  §  453,  p.  1424;  §  454,  p.  1432. 

whether  jurisdiction  depends  on  value  of  subject-matter,  §  5,  pp. 
11-21;    §  6,  p.  22. 

jurisdiction  in,  g  29,  pp.  83-8G. 

parties  in,  §  112,  pp.  409-413. 

defenses  peculiar  to,  §  188.  pp.  071-081. 

costs  in,  §  410.  pp.  1285.  1280. 

multifariousness  in,  S  142.  ]).*5()8:   §  i40.  pp.  .>34-536. 

frame  of  bills  in.  §  146,  pp.  525-530. 

effect  of  decree  pro  confesso  in,  §  172,  pp.  020-621. 

abatement  of,  S  216,  pp.  739.  740. 

supi)lenu-ntal  bill  in,  S;  228.  p.  761:  S  231.  pp.  766,  767;  §  234,  p.  776. 

intervention  in.  §  258,  p.  829. 

injunction  against  commencenidit  or  prosecution  of,  S  209,  pp.  854-850. 

evidence  in,  §  332,  p.  1061;  §  339,  p.  1087:  §  341,  p.  1103. 

decree  in,  §  400,  p.  1264. 
see  Paten ■?«. 

PAl PKK— 

petitions  for  leave  to  sue  as  a  poor  person,  g  413,  pp.  1290-1294. 
see  also  I.xterlocutoky  Applications. 

I'KACE   (see  Biu.  ok  Peace). 

PKXALTY— 

for  importation  of  persons  under  contract  to  perform  labor,  §  5,  p.  17. 

as  a  subject  of  relief  in  eipiitv.  S  79.  p.  320. 

suits  for,  in  District  Courts,  §  5,  pj).  14.  21. 

no  person  compelled  to  discover  that  wliicli  will  expose  him  to  a, 
§  153,  p.  557. 

defendant  mav  object  to  discoverv  if  his  answer  would  subject  him  to 
a,  §  348,  p.*  1122:   !?  581.  p.  1968. 

for  disobeying  writ  of  injunction.  S  295.  p.  914. 

survivability  of  action  to  recover,  jt  210,  p.  739. 

of  bond,  on  removal  for  grounds  other  than  prejudice  or  local  in- 
fluence, or  in  controversies  between  citizens  of  the  same  State 
claiming  land  under  grants  of  diflerent  States,  §  547,  p.  1850. 

suit  by  State  on  judgment  for.  S  3.  p.  5:   §  86.  p.  354. 

action  for,  when  removable,  §  538.  pp.  1708,  1769. 
PENDENCY  OF  ANOTHER  SUIT— 

objection  of,  can  be  taken   by   demurrer.  §   3()7,  p.   1183. 

subject  of,  plea  in  defense,  §  176.  p.  634;   §  177,  p.  635. 

PENXSVLVAXIA— 

dividi'd   into  three  judicial  districts,  S  0().  ji.  247. 

counties,   times   and   places  of   holding  court  therein   enumerated, 
§   60,   pp.   247.-  248. 
districts  of,   included   within   Ibe  Third   Circuit.   §  4.   p.   9. 

PENSIONS— 

no  suits  against   Initcd  States  to  collect.  §  90.  p.  3(i6. 
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I'KlIKORMANrK- 

sittH'ilii'.  us  a  <:i(Uiiul  of  oi|iiit;il>li'   iiirisdjclioii,  J;  T'.t.  p.  1530. 
ullVr  of.  ill  bill,  S    I. ").■>,  p.  .").").'!. 

SOO    also    Si'KlIKU:    I'KIJlOKM.VNt'i;. 

{'KIMIRV— 

\\  lien  alliaiit  can  hv  ronvirtoil  t>f  pi'ijmy   in  an  ullidavit.  §  :VM\,  p.    I08J. 

I'K.RPKTl'AL  INJlNrTlONS— 

distin{,niislu'd  from  other  forms.  §  2li2,  ]>.  840;   S  287,  p.  DOl. 
wlion  granted,  what  must  ho  shown.  S  2!t!>.  pp.  028,  !)2'J. 

l'KRPETl\\Tl N(;   T i'.S  1  I  M( )X  Y— 

as  a  suhjoot  of  jurisdiction  in  equity,  §  7!),  p.  322. 

bills  for."  §  1.32.  p.  4t;t);  s?  loti,  p.  5li3;  §  34;'),  pp.  3112-1115. 

rKRSOX— 

causes  of  d«'nivirrers  to  tiie.   §   3(»7.  p.    1180. 

TKRSOXAL  PRORKRTY— 

l)ill  for  possession  of.  ti  70.  p.  334. 

value  of  matter   in  action   for   jjossession  of,  §  9,  p.  3.3. 

suit  for  delivery  of,   §   03.  p.  200. 

person  in  possession  is  never  a  formal  party  to  suit  to  r(!COver.  §  118, 

p.  434. 
injunctions  to  compel  delivery  of,  §  282.  p.  891. 

I'EKSOXAL   REPRKSENTATJVKS— 

necessary    parties    to    suit    apiinst    heir    upon    ancestor's    covenants, 

§  110,"  p.  403. 
bills  of  revivor  aflfecting.  §  210.  p.  74.'). 
bills  of  revivor  by,   §  224,  p.   754. 

right  of,  to  appeal  or  bring  writ  of  <'iror,  §  007.  p.  2454. 
see  Admimstkat()i:s;  Exkcutors. 

PETITION— 

for  removal,  §  545,   p.    1832. 
for  writ  of  error,  S  000.  p.  240(i. 

in    cases    of   removal    of   cause    or    criminal    proceeding,    see    REMOVAL 

OF  Cause.  .       . 

removal   of,    in   ejectment   suit   to   have   damages   allowed   to    plaintiU, 

§   51,  p.   145. 
in  general.  §  253.  p.  800. 
contents  of,  §  254.  p.  808. 

see  also  iNTEKLOcrTouY  Applications. 

PHILIPPINE  ISLANDS— 

courts  in  the  I'hilipi)ine  Islands.  §  72,  p.  270. 

PHYSICIAN— 

testimony  of.  as  to  information  acquired  professionally,  §  339,  p.  1088. 

PLAINTIFFS— 

who  are  capable  of  being,  §  85.  p.  354. 

rules  as  to,  alien  enemies,  Sii   85-87,  p.  354. 

infants.  §  So,  p.  354;   §  00.  pp.  350-359. 

idiots,  §  85,  p.  354;   §  91,  pp.  359-300. 

lunatics.   §   85.  p.   354;    Ji   01,  pp.   350,  300. 

married  women,  5i  85,  p.  354;  §  89,  pp.  355,  356. 

persons   declared  I)y  State  laws  to  be   civilly    dead,   g   85, 
p.  354. 
capacity  of  Toreign  executors  and  administrators,  §  02,  pp.  300,  361. 
capacity  of  foreign  receivers,  §  93,  pp.  301-303. 
all   persons  should  be  made,  who  are   interested    in    relief   pi  a yed   for, 

§  110,  p.  402. 
receiver  usuallv  apiioiiited  upon  apjilicat ion  of.  s  310.  p.   1021. 
dismissal  of  bills  by,  §  361,  pp.  1104-1108. 
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Vol.   II   bejrins  at  §  329.  page  1053;  Vol.   Ill  begins  nt  §  670,  page  2299. 

PLAINTIFFS    ( continued )  — 
misjoinder  of.  see  Bills. 
States  as.  §  86.  p.  354. 
parties  to  suit  where  plaintiff  lias  a  joint  and  several  demand  against 

several  persons,  §  112,  p.  414. 
suits  bv  one  or  more   in  behalf   of   a   class   similarly  situated,   §   114. 

p.  423-426. 
multifariousness  by  misjoinder  of.  §  140,  pp.  492-496. 
signature  to  bill  when  necessary.  §  155.  p.  562. 
see  also  Intervextio.n  ;   Parties:   Bills. 

PLEAS— 

abolislied  in  equity,  §  173.  p.  623;  §  176.  p.  631. 
definition,  g  176,  p.  631. 
classification  of.  §  176.  pp.  632-635. 

Lord  Redesdale's.  §  176,  p.  631. 
bow  many  grounds  of  defense  can  be  presented  by,  §  176,  pp.  632-63.'). 
to  the  juri.sdiction.  §  176,  p.  633. 

person.   S   176,   pp.  633.  634. 

of  pendency  of  another  suit.  §  177,  pp.  635-639. 
want  of  parties,  g  120.  pp.  455-458. 

statute,  §§  170-181,  pp.  6.39-648;   §§  183,  184,  pp.  649-651. 
matter  of  record  or  res  adjudicata,  §  186.  pp.  652-669;  §  187, 
pp.  669-671. 

in  pain.  S    185.   p.  651. 
to  the  discovery;  s;§  347,  348,  pp.  1116-1126. 
see  also  Abatement:  Answers;  Defense. 

PLKADIXGS— 

when  liling  constitutes  an  appearance,  §  3,  p.  7. 

in  construing,  doubt  is  against  the  pleader,  §  144,  p.  514. 

recital, of.  in  decrees,  §  404,  p.  1269. 

how  far  State  practice  respecting  veriiication,  time,  service  and  amend- 
ment of,  is  followed,  §  454.  p.  1429. 

granting   order    for   examination    of    opposite    party    to    frame,    §    329. 
p.  1056. 

what  rules  relative  to  sulliciency  and  scope  govern   in    Federal  courts, 
§  473,  p.  1551. 

amendment  of.  after  removal  of  cause  to  Federal  court,  §  555,  p.  1899. 
see  also  Bill:    Rei'leadkk. 

at  common  law,  §  454,  p.  1428. 
POINTS    (see    Bkiefs). 

P01>riTCAL  BIGHT— 

injunction  will  not  be  issued  to  prevent  a  mere  political  right.  §  284. 

p.  893. 
Federal  court  will  not  take  cognizance  of  questions  of,  between  States, 

§  104.  pp.  384,  385. 
prayer  for   relief  for    invasion   of,   §    154,   p.  560. 

POOR   PERSON— 

petitions  for  ]i-n\r  Xk  >ii<-  ;is,   ;j  413.   p.    \i'.y2. 

POBTO  Ui co- 
jurisdiction   of   District   Court  of.   §   70.   j).  268. 

constitutes  one  district.  S   ()6.   p.  248. 

times  and   places  of  holding  terms.   ^  66.   p.  248. 

laws  governing,  §  70,  p.  268. 

appeals  frcnn  courts  of,  §  70.  p.  268. 

jiiristPiction  of  Supreme  and   IJistrict  (  ourls  of.  sj  70,  p.  268. 

aj)I»caiH   from   courts  of.   S   •'96.   p.  2437. 
POSSK  COMIT.MTS    (.see  ExKci  rioN  of-    Diriui  i  ■<   a.m)  Okders). 
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r(  ),ssi:ssioN— 

injuiu'tious    to    quiot.    befoiv    luMiiii;;-.    pnicfu'o    icspee'ting,    in    foniiov 
timos,  §  200.  p.  Sfil. 

POSTAL  LAWS— 

jurisiliction  of  suits  viiulor.  ;5  .">.  p.  l.'J. 

I'OSTKA— 

prooeodings   aft.-r   tlio  trial   of  an    issue  ami   completion   of   ilic   record 
by  the  addition  of  the  />o.^•^•(l.  (J  .'JS:?.  pji.   liidlt,   1210. 

POSTMASTERS— 

introducing  in  evidence  copies  of  the  (luarterlv  return  of,  §  333,  p.  10(1!'. 
proof  of  deuunid  on.  §  333,  p.  lOGll. 

POWERS— 

of  receivers  in  geni'ral.  §  307,  pp.  978-982. 

of  railroads.  §   3(lS,  pp.  982-987. 

PRACTICE  AT  COMMON   [.AW— 
in  general.  §  453,  pp.  1421-1428. 

how    far    practice    of    State    courts    is    followed,    §    453,    pp.    1421, 
1422,  1428. 
writs  of  process  in  general.  §  455,  pj).  1437-1441. 
of  proliihitioii.  §  45(),  pp.  1442-1445. 
mandamus,  §  457,  pp.   1445   145G. 

practice  on  application  for,  §  459,  pp.  1461-1469. 
certiorari.  §  460,  pp.  1469-1473. 
habeas  corpus,  in  general,  §  461,  p.p.  1473-1481. 

suspension  of  writ  of  habeas  corpus,  §  465,  pp.  1502-1506. 
practice  on  application  for.  §  4(')6,  pp.  1507-1517. 
appeals  in,  S5  467.  pp.  1517-1524. 
quo  warranto,  §  468,  pp.  1524-1527. 
scire  facias.   §   469,  pp.  1527-1530. 
attachment  of  property.  §  470.  pp.  1531-1540. 
arrests,  §  471,  pp.  1540-1544. 

consolidation  at  law  and  in  ecjuity.  §  472,  pp.  1544-1547. 
trials  of  issues  of  fact  in  actions  at  common  law,  §  473,  pp.  1547-1558. 
rules  of  decision  in  actions  at  common  law,  §  477,  pp.  1567-1580. 
new  trials,  §  478,  pp.  1580-1588. 
bills  of  exceptions,  §  479,  pp.    1588-1601. 
judgments.  §  480,  pp.  1 601- j 604. 

correction  of,  by  courts  that  rendered  them,  §  481.  pp.  1604-1608. 
executions   and    proceedings    supplementary    thereto,    §    427,    pp.    1343- 

1353. 
condemnation  proceedings,  §  482.  pp.  1609-1614. 
mandamus    bv    Supreme    Court    of    District    of    Columbia,    §    458,    pp. 

1456-1461.' 
pleading  at  common  law,  §  454,  pp.  1428-1437. 
trials  by  the  court,  §  474,  pp.  1558-1564. 
references,  §  475,  pp.  1564-1566. 
agreed  statement  of  facts,  §  476,  pp.  1566-1567. 
see  also  Evidence;  Aiiatement. 
PRALTICE  IN  CRIMINAL  CASES— 

criminal  practice  in  general,  §  483,  pp.  1615-1618. 

how  criminal   proceedings  begun,  §  483,  p.  1615. 

duty  and   power  of  District  Attorney.  5i  483,  p.  1615.   1616, 

arrests  witliout  warrants,  ^  484.  p.  1618. 

the  complaint.  §  485,  pi).-1618,  1619. 

complaint  must  be  verified  i)efore  magistrate,  §  485,  p.  1618. 

proper   practice   is   for   commissioner   to   siil)mit   complaint   to   district 

attorney.    §    485.    p.    1619. 
complaint  of  criminal  offense- cannot  be  amended.  §  485,   p.    1618. 
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PRACTICE   IX  CRIMINAL  CASES    i  (•..ntiiiuecM- 
warrant,  g  48li,  pp.  JG19-1621. 

courts  may  issue  bench  warrants.  §  486,  p.  1620. 
who  must  witness  warrant  of  arrest.  §  486.  p.  1620. 
how   warrant   must   be   returnable,    g   486.   p.   1620. 
search  warrants,  s  487.  pp.  1621-162.3. 
preliminary  examination,  g  488,  pp.   1623-1627. 

hearing  held  in  presence  of  magistrate,  g  488,  p.  1623.. 
commissioner    issuing   warrant,    must    make    it    returnable   before   him 

g  488.  p.  1624. 
commissioner   takes    evidence   in    accoidance    with    the    practice   of   the 

State  where  he  sits,  §  488.  p.  1624. 
accused  may  be  represented  by  counsel,  g  488,  p.  1626. 
warrants  of  removal,  §  489.  pp.  1627-1633. 

proceedings  upon  removal  mav  be  reviewed  bv  habeas  corpus  and 

certiorari.   §   489.   pp.    1627."  1628. 
application    for    removal    cannot    be    granted    until    after    accused 
committed  to  jail,  g  489.  p.   1628. 
indictment    is    prima    faeir    evidence    of    probable    cause    for    removal 

§  489,  p.  1628. 
formal  defects  in  indictment  disregarded,  g  489.   p.  1029. 
how  ]irol)able  cause  jjroved,  g  489.  p.  1629. 
application    for    removal    may    Ijc    Iieard    with    or    witliout    aid    of    writ 

of  habeas  corpus,  g  489.  p.  1631. 
prisoner  may  be  committed  by  one  magistrate  upon  an  affidavit  made 

before  another.  §  489.  p.  1633. 
sununons  in  criminal  cases.  §  492.  p.  1646. 

original    process    against    corpoiation    in    criminal    prosecution    is 

writ  of  sununons,  g  492.  p.  1646. 
upon  whom  summons  to  be  served.  §  492.  p.  1646 
bail,  g  493,  pp.  1646-1658. 

upon  what  arrests  in  criminal  cases,  bail  may  be  admitted,  S  493, 

p.  1648. 
who  nuiy  take  bail,  g  493.  pp.  KI.Kl.  10.12. 
what  bail  is,  §  493.  p.  lO.jl. 
who  may  be  bailed,  g  493.  p.  1651. 
bail  not  denied  pending  writ  of  error,  g  493.  p.  1652, 
m(mey  cannot  l)e  taken   in   lieu  of  bail,  g  493,  p.  1654. 
wjiat  the  bail  bond  shouhl  contain,  g  493,  p.  1055. 
obligation  of  surety  upon   bail   linnd   binds  his  estate  after  death, 

g  493,  p.  1656. 
party  forfeiting  bail  may  be  sui)sc(|uciitly  arrested,  §  493,  p.  1657. 
suits  on  bail  bonds,  g  493,  p.  1657. 
informations,   g  494,   jip.    1658.   1659. 

non-cajjital    ofl'enses    onlv    can    be    prosciuted    l)v    information     S    494 
p.  1659.  ■  •    ■  = 

informations  cannot  be  filed  witliout  leave  of  conrt.  g  494,  p.  1659 
indictments,  g  495,  pp.  1660.  1661. 

what  an   indictment  is,  g  495.  p.  1600. 

when  motion  to  <niasli  iiHlirtmciit  is  proper,  g  495,  p.  1600. 
advantage    of    formal    defects    mav    be    taken    li\-    idea    in    abatement 

g  495,  p.  1661. 
caption  of  iiulictment.  g  496,  p.  1661. 

what  caption  of  indictment   is.   g  496.   p.    KiOl. 
body  of  indictnii'iit,  §  497.  pj).   1660-1668. 

indictment    nuist    allege    everx     essential    element    of    crime    char<'ed 
g  497.  pp.  1662-1664.  '"     ' 

allegations  of  time   in    indictments,   g  497.  jt.    1667. 
only  substance  of  volnminons  documents  necessary,  §  497,  p.  1667. 
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l'IJ.Uri(."K    IN   ClJIMINAl.  (.'ASKS    ( .onl  iim.-d  )  — 
siguaturo  of  iinliitinciit,  §  4!>S.  pp.    KKiS,    Kill!). 

tlistfii'l  atlonicy  is  to  iiuloiso  iiidictmciit,  Jj  4'.lS,  p.   1(]()8. 
indorsi'iiu-nt  of  iiidiitiinMit.  §  40!),  pp.   llitilt,   KiTd. 

omission  of  iiulorst'iiiciit  doos  not   invalidate  llio  indictment,  S  4!);t, 

pp.  1(>()P.  1070. 
dii|diei(y,  Ji  .">00,  pp.  KiTO,    l(i71.. 
what  I'linnts  are  liail  for  duplicity,  S    ">i'tK   ]>.   KiTO. 
duplicity  in   indictment   not   j^ronnd   for  motion  on  arrest  of  jndt;- 
mont,"  §  oOO,  p.  Ui71. 
joinder  of  counts,   §  50J,  pp.  1671-]07.{. 

several    cliaraes    aiiainst    tlie    same    person    nniv    be    consolidated, 
§  501,  p.   1()71. 
wliat  otVenses  may  be  joiiu'tl  in  same  indictnu'nt,  §  501,  jip.   lt)7:^,  1()7;!. 
misjoinder  of  counts,  §  502,  pp.  .107.'},   I(J74. 

what  counts  cannot  be  joined  in  indictment,  §  502.  pp.   107 ;5,   1074. 
joinder  of  charges  of  unlawful  use  of  mails,  §  503,  p]).  1074,  1G75. 
joinder  of  defendants  to  indictment,  Ji  504,  pp.  1675.   1070. 
when    defendants    mav    ami    may    not    be    jointly    indicted,    §    504,    pp. 

1075,   1070. 
consolidation  of  indictments,  fi  505,  pp.  1070,  1077. 

when   two   or   more    indictments   may   be   consolidated,    §    505,    pp. 

1670,  1677. 
when    several    indictments    are    consolidated,    general    verdict    is 
proper,  §  505,  pp.  1070,  1077. 
indictments   for  violation   of   national    bard'Cing  laws,   §   500,   ])p.    1077- 
lOSS. 
crimes  for  violation  thereof  are  infamous  and  must  be  prosecuted 
by  indictment,  §  500,  p.  1679. 
indictments  of  bank  ollicers  for  making  false  entries  in  books,  §  500, 

pp.  1082-1084. 
entries  must  be  wilfully  and  intentionally  false,  §  500,  p.  1683. 
when  officer  is  principal  in  the  oti'ense,  §  500,  p.  1682. 
what  counts  held  sufficient,  §  506,  pp.  1682-1088. 
word  "certified"  in  indictment  is  sufficient,  §  500,  p.  1084. 
act  of  aiding  and  abetting  need  not  be  set  out,  §  506,  p.  1085. 
ordinance  of  constitution  as  to  juries  in  criminal  prosecutions,  §  507, 

pp.  1088,  1089. 
where  jury  may  be  summoned  from,  §  507,  pp.  1088,  1689. 
qualifications  of  grand  and   petit  jurors,   g   508,   pp.   1089-1091. 
same  qualifications  as  jurors  of  highest  State  court,  §  508,  p.  1689. 
selection  of  grand  and  petit  jurors,  §  509,  pp.  1691-1  (J95. 

grand    jury    to    consist   of    not    less    than    sixteen    nor    more    than 

twenty-three  persons,  §  509,  p.  1094. 
challenges,  §  509,  pp.  1094,  1695;   §  512,  p.  1702. 
writ  of  venire  facias,  §  510,  pp.  1690,  1097. 

is  an  indispensable  prerequisite  to  the  summons  of  a  grand  jury, 
§  510,  p.  1690. 
proceedings  of  grand  jury,  §  511,  pp.  1098-1702. 
proceedings  are  secret,  §  511,  p.  1700. 
who  may  be  present,  §  511,  pp.  1700.  1701. 
manner  of  taking  objections  to  indictment.  §  513,  p.  1702. 

may  be   done   by  motion    to  quash,   plea    in    abatement    or   bv  de- 
murrer, §  513,  p.  1702. 
arraignment,  §  514,  pj).  1702,  1703. 

definition,   §  514.   p.   1702. 
motion  to  quash    indictment.   §   515,   pp.   170.i-1705. 
addressed  to  discretion  of  court,  §  515.  ]).    170:!. 
what  objections  may  be  raised  by  such  motion,  §  515,  p.  1704. 
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PRACTICE   IX  CRIMINAL  CASES    (continued)  — 
demurrer  to  iiidiotnu-nt,  §  -lltj.  jij).  170.').  170(». 

jweeedes  arraigmuent.  §  .jlti.  p.  ^~()'^. 
what  objections  may  be  laisetl  by  demurrer.   §   olG,  pp.   ITO.i.  1706. 
pleas  in  abatement,  §  517,  pp.  1706,  1710. 

remedy  for  objections  in  indictment.  §  517,  p.  1706. 

should  be  pleaded  on  or  before  ariaignment,  §  517,  p.  1708. 

how  waived,  §  517.  pp.   17'IS-1710. 

should  be  verified,  §  517,  p.  1709. 
plea  of  pardon,  §  510.  p.  1712. 

_   should  be  specially  pleaded,  §  51!*.  p.  1712. 
plea  of  former  jeopardy  acquital  or  conviction,  §  520,  p.  1712. 

should  be  set  up  by  sjiecial  plea  in  bar,  §  520,  p.  1712. 
removal  of  criminal  jiroseeutions,  s  551,  p.  ]8()9. 

indictments   may    lie    lemitted    to   next    session    of   District   Court. 
§  551.  p.  187o'. 
evidence  in  criminal  eases.  §  523.  pp.  1713-1721. 

same  as  in  civil  causes,  §  523,  p.  1713. 

})erson  charged  shall,  at  his  own  rec[uest,  be  a  competent  witness, 
§  523,  p.  1714.  , 

accused  has  right  to  compulsory  iirocess,  to  compel  attendance  of 
witnesses,  §  523.  p.  1714. 

where  subpcrnas  may  be  served,  §  523.  p.  1719. 
list  of  jurors  and  witnesses.  §  524.  pp.  1721,  1722. 

accused  entitled  to  copy  of   indictment  and   list  of  witnesses  and 
jurors,  §  524.  p.   1721. 

when  not  entitled  to  list  of  witnesses,  §  524,  p.  1722. 
place  of  trial  of  oflenses  committed  on  high  seas,  §  525,  pp.  1724.  1725. 

where  otTender  found   or  in  district  where  first  brought,  §  525,  p. 
1725. 
place  of  trial  of  capital  olleiises,  §  525,  p.  1723. 

in  county  wlieri'  oti'ense  committed.  §  525.  p.  1723. 

tills  ]-ight  may  be  waived.  §  525.  p.  1723. 
challenges  to  petit  jurors,  §  520,  pp.   1725-1731. 

luimbers  of  challenges  allowcnl.   i;  526.  p.  1725. 

wiiat  are  good  giounds   for  ciiallenge.   ij   52(i,   [>.  1727. 
trials  in  criminal  cases.  )^  527.  ])p.  17-"I1-1735. 

trial  to  be  by  jury.  ;?  527.  p.  1731. 

record  must  show  presence  of  defendant.  §  527,  p.  1732. 

defen(hint  has  right  to  counsel.   §  527,  p.  1732. 
buinniarv    trials   of  olVenses  against   navigation   laws,   §   528,   pp.   1735. 
1730. ' 

accu.sed  need  not  be   indict. 'd,  §  528,  p.   1735. 

number  of  challenges  allowed,  §  528,  p.  1736. 

punisliment.  §  528.  p.  1730. 
I»ractice   in   jtrosecution    un(b'i-   the   civil    rights   laws,   §   529,   pp.    173(), 

1737. 
n.'w  trials,  §  530,  pp.  17:!7.  1738. 

rules  same  as  in  civil  causes,  §  530.  p.  1737. 
motion  in  arrest  of  judgment,  jj  531,  pp.  1738-1740. 

u  iiat  it  must  be  liased  on,  S  531,  p.  1738. 

when  it  will  be  gniiited,  §  531.  ]).   1738. 
judgment    ill   criminal   cases.   §  532,   pp.    1740-1744. 

who  may   pronounce   sentence,   ii   532.   ]>.    174(l. 

court  can   .sentence  defendant  on  one  count   and  suspend   sentence 
upon  others,  §  5.32,  p.  1741. 

signature    of     judge    unneee.ssarv    to    the    validity    of    judgment, 
S  532,  p.  1744. 
Busyiension   of  ju<lgnien(.   ?;  53.'!.  p.   1744. 

iudi'liiiite  snspeM-iiiii>   max    lie  granted,  ?  533.  p.  1744. 
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rH-UTKK    IN    I.K1.M1NAL  TASKS    ( .•oiitiini.'.l  )^ 
cxiTution  of  imljiiniMit.  S  r):U,  \\]>.    17  11    I7  1!>. 

wlion   iltuliu-tion   from  term  of   sciittiuf   is   ;illo\v('<l,   §   HIU.   p.    Ii4.i. 
juvi'iiilc  oirciulors,  ji  o.'U.  pp.  1747.   174S. 

liow    jiiil'jiiu'nt    imposing;   piiyiiit'iit    of    liiu'   iimy   lu-   I'lifoni'd.   «;    ."ilU. 
].p.'  174S.   174!). 
bills  of  I'xcoptions.  }?   ").•?.">.  ]>.    174!t. 
writs  of  orror  in  primiiial  rases.  S  ."):!ti.  pp.    17.">i)    1 7.'>.3. 

jiuljiinont    in    criminal    cases    reviewed    l>y    writ    of    error,    §    ."):>(). 

p.   17.'>0. 
wlicn  must  be  sued  out.  *!  .">:!(),  p.    \~M). 
when   writ  of  error   uuiy   lie   taken   by   or  on   belialf  of    I'nifed    States, 

§  o.'Ui,  p.  1750. 
practice  in  obtainin<r  and  prosecuting;  writs  of  error,  S  illUJ.  p.  17;i"2. 
sec  forms  in  ('unuN.VT,   I'uofKDi'RK:   Chimin.m,  I'ro.six'UTIon^ 

rKAi-TUK  IX   FKDKKAL  t'OrinS— 

bv  wbat  rules  and  statutes  rejiulatcd,  §  84,  pp.  350-303. 
considers   ])ractice   of   courts   of   ("iiancery   aiul   King's   Bench    in    Eng- 
land. §  3.  ]i.  t). 

PRAEl'lPK— 

to  clerk  to  cuter  an  appearance,  §   Kiil,  p.  IJOG. 

TRAYER  FOR  GENERAL  RELIEF— 

embodied  in  notice  of  motion.  §  251.  p.  801. 
forms  of,  4?  154,  p.  558. 

PRAYER  FOR   RELIEF— 

wbat  to  contain,  §  133.  p.  400;   §  154,  ])p.  557-501. 

that  plaint  ill'  is  not  entitled  to,  a  ground  of  demurrer,  §  367,  p.  1181. 

PRECEDEXTS- 

force  of.  in  equity.  §  78.  pp.  315,  316. 

PREFER KXCE— 

on  calendar.  §  373,  p.  1194. 

among  appeals  on  calendar  of  Supreme   Court.   §    707,   pp.  2525-2527. 

of  certain  claims  in  railroad  foreclosure  suits,  §  305,  p.  950. 
see   Bankkuptcy. 
PREJUDICE  (  see  Local  Inlhience.) 
PREJUDICE   (see  Local  Influences). 
PRELIMINARY  INJUNCTIONS    (see  Injunctions). 

PRESIDENT— 

of  United  States,  when  sualdc.  §  04.  p  363. 

wbetber  amendable  to  process  of  Federal  courts.  §  167.  pp.  601,  602. 

writ  of  <iuo  irurranto  to  try  title  to  ollice,  ^  408,  p.  1524. 

PRESUMPTION— 

as  to  citizensiiip  of  members  of  corporation,  §  4/,  p.  133. 

PRINTED  ARGUMENTS- 

in  appellate  courts,  §  707,  p.  2524. 
see  Rules. 

PRINTING— 

the  record  on  appeals  or  writs  of  error.  5   700.  pp.  2521-2524. 

PRIOR  INCUMBRANCES— 

when  necessary     parties  to  bill  of  foreclosure,  §  112,  p.  407. 
whether   necessary    jiartics   to   suit   to   coin)iel   execution    of   mortgages, 
§  120.  p.  447. 

PRIOR.  PROCKKDIXGS— 

in   cause   before  removal    to    Federal   court,   ellect    of    remo\al    on    same, 
§  555.  p.  1804. 
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PrvTSOXER— 

time  of,  to  bring  apix'al  or  writ  of  error,  §  G!)8,  p.  2450. 
see  Hare.\s  Cokpis. 
I'RIVATE  LAND  CLAIMS.  COURT  OF— 

when  abolished,   S   bTl.   p.  2304. 

records,  where  filed,  §  till.  ]i  2304. 

PRIVATE  LETTERS— 

injunction  to  restrain   publication  of,  §  2G3,  p.  847. 

injunctions  to  prevent  the  unauthorized  opening  of,  §  207,  p.  852. 

rRlVlTY— 

necessary  to  entitle  one  to  revive  a  suit,  §  219,  p.  745. 
necessary  to  supjiort  bills  in  the  nature  of  bill  of  revivor,  §  225,  p.  757. 
necessary  between  parties  joined  in  a  bill,  §  140,  p.  404. 
when  plaintilT  need  not  state  liis  title  if  there  is,  between  plaintiff  and 
defendant,   §   344.   p.  .■)12. 

PRIZE  CAUSES— 

jurisdiction  in.  S  .").   p.  2]. 
state  as  plaintiff.  «?   105,  p.  389, 
appeals  in,  <j  088,  p.  2308. 

time  within  which  appeals  in.  must  be  taken,  §  G98,  p.  2456. 
see    also    Crkw. 

PRIZE  :\IOXEY— 

necessary    i)arties    to    ^uit    to    recover,    by   one   of    crew    on    behalf    of 
himself  and  others  similarly  situated,  §  114,  p.  420. 

PROBATE— 

State  statute  yiviiio  exclusive  jurisdiction  to  court  of,  §  83.  p.  348. 
State    statute    authorizing    setting    aside    of,    enforceable    in     Federal 

court.  §  82,  p.  342. 
Federal   court   may   compel  an   accounting  when  will  was  probated   in 

State  court,  §  54,  p.  102. 
properly  in  custody  of  court  of  probate.  §  54.  pp.   100-164. 
value  of  right  of  api)eal  from,  §  0.  p.  23. 
not  set  aside  by  equity.  S?  79.  ]).  723. 
proceedings  wlien  removable,  S  538.  pp.   1770,  1771. 

PROCEDURE— 

State  statutes  regulating  procedure  in  FeihMal  courts,  §  473,  p.  1550. 
in  admiralty,  §  505.  p.   19.52:  §  507.  p.  1954. 

PROCESS— 

service  of,   in   .suits  against  States,  §  3.  p.   7. 
conunon-law   procedure,   respecting,   S   455,   p.    1437. 

how  far  State  practice  respecting  service  of,   followed,  §  453,  p.   1424. 
see  also  Slbpoenas  to  Appear  and  Answer;   Practice  at  Com- 
mon Law. 

PRO  COXFESSO— 

decrees  taking  bills,  S§  171,  172.  pp.  014-022:  §  189.  p.  081. 

see  also  Takinc  F.ii.is  pro  Conkesso;  Subpoena  to  Appear  and 

A.NSWEK. 

PRODUCTIOX— 

of  books  and   paper>.  aHidavit   for.   S   .332.   p.    1(101. 

PROFERT— 

<if   patent,   in   liill   to  enjoin    iiifiiiigemcnl,   S    140.  ])p.  528-529. 

I'iiOFESSiOXAL  CONKII)F.\(  !•; 

<lefenihint    mav    demur    to    hill    it    liis    answ»-r    would    involve  a    breadi 
r.f,   5;   348,   p,    1123, 
see    also    Evil)i:\(  K:     i'llVSK  IAN. 

I'i:n||il',i  riox  — 

writ   of.  by  Supnriic-  (  (lUil,  Sj   3,  p.  8. 


:i(H)0  iNUKX. 
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IMUMlllUllOX    (.unthm.d)- 

writ    of,    (listiii.miislicil    fr«im    ■mjuiirlioii    to    ^tay    iiroccciliiigs    in    otluT 

lomts,  j!  'JdS.  p.  S."i;>. 
juiistliction  of  courts  to   issue   ?■   ■(.")(;.    pi..    1  t  J'^.    Ul"). 
iiu-lu(li>il   in  tlu"   tfiiii   ••suit"    for   tlir    purposi'  of   a    writ   of   error    from 
the  Suprt'iiu'  (.\nirt  to  Statf  court,  S  '>'•'-•  P-  --It'O. 
I'KOlllIUrOKV    INMlNt  TiOXS    (s(m>    1. \.ir  notions  ) . 
l*HtH)F    (stv   KviDKNci  ■.    ri;\(  rui:  vv  Common    Law). 

I'KOPKKTY— 

as  confcrriui;    jurisdiction    in   i'i|ui.t\.   ?;   7S.   p.   .SKI. 

which    caniu)t    be    reaciicii     liv    cxciutioii     max     Itc    reached    in    e(piity, 

vj  Til,  pp.  .•]-j;|,  3-24. 
when  t'ustody  acquired   hy   fraud.  S    'rl.  \\.    1  ■">•■{. 
renu'dy   in  case  of  dis])ute  as  to  custody  of.  S  •">'•■  !'•   !"-• 
of  dehtor,  renuuns  in  custody  of  i-ourt  after  his  death,  ij  54.  p.   H)4. 
hill  to  set  aside  fia\ulul(iit   traiisfi'r  of   propi-rty   unch'r  order  of  court, 

§  54,  p.  1()2. 
custody  does  not  prevent  action  in  iiersonaw.  ^  52,  p.  155. 
in    custody    of    State    court,    jurisdiction    of    Federal    court    over.    S    •>"2, 

jip.    151-.15S. 
what  court  deemed  to  have  custody  of.  S  52.  j))).   155-157. 
in  custody  of  Federal  court,  what  iules  apply.  S  52,  ]>.  152;  g  »>*'.  }•■  17!>. 
value  of  matter  in  disitute  to  confer  Jurisdiction,  S  •>.  PP-  22-28. 
right  to  assert   claims  against,  when   the    United   States   sues   in   rem, 

{)  !>5,  p.  Mi^. 
in  wliich  a  State  lias  an  intciest.  suits  concerning,  §  105,   pp.  ;?Srt.  :!!)(). 
princi])le   tluit  no  question   alVecting  a    peison's,   to  be  decided   witiiout 

his  presence.  ap])licahle  to  equity.  §  11*'-  P-  402. 
claimed  by  persons  under  inconsistent  titles,  g  112,  p.  407. 
held  in  trust,  who  necessary  parties  in  suits  affecting,  §  113.  pj).  415, 

420,  422. 
necessary  parties  in  suits  affecting  partiier>liip,  §  1]3.  p.  418. 
per.son    claiming    title    or    interest    in.    whiii    necessary    party    to    suit 

affecting,  §  120.  p.  446. 
jietition  to  maintain  infant  out  of  bis.  §  253,  p.  807. 
injunction  to  restrain  tlie  alienation  of,  §  272,  pp.  8()3,  8{)4. 
injunction  to  comi)el  delivery  of  jiersonal  property,  §  267,  p.  853;  §  282, 

p.  891. 
over  which  receivers  may  I'c  a)q)ointed.  Sj  306.  ])p.  !)74-978. 
attachment  of.  §  470,  pp.  1531-1540. 
how   far   local   rules   of   property   established    by   State   court   decisions 

are  binding  upon  the  Federal  tribunals,  §  477,  pp.  1572-1573. 
death,    removal    or    expiration    of    term    of    marslial   after    taking    prop- 
erty in  execution,  is  427,  Ji.    1350. 
security  required  on  applying  for  .<iupciscdeas,  §  703.  p.  2482. 
suits  for  delivery  of,  brought  by  assignee,  §  03,  p.  200. 
suits  by  person  claiming,  from  a  common  source,  §  116,  p.  428. 
person  in  possession  never  a  formal  l>arty  to  a  suit  to  recover.  §  118, 

p.  434;    §  1-20,  ]).  449. 
alternative' relief  foi-.  obtained  by  fraud,  ij  138.  p.  486. 
pra.ver  for  relief  against  thicatened    injury,   g   154,  p.   560. 
covered  by  insolvent  assignmi'iit.  S  53.  p.   159. 
in  custody  of  State  courts  of  probate,  4;  54.   pp.    160   164. 

receivers,  §  55.  ])p.  164-169. 
controversies  between  State  and   I  iiited  States  oliicials,  §  56,  pp.  169- 

173. 

arising    out    of    attaclinnnts.     oarni^hee     process    and    executions,- 
§  56,  pp.  169-173. 
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PROPERTY    (continual)  — 

efiVct    of    jurisdiction    of    anotlior    lourt    over    same    cause.    ^    57     pp. 
173-1 75.' 

custody,  by  another  court,  of  person  of  accused,  g  oS,  pp.   175-177. 
of    property    by    State    court,    where    Federal    courts    exercise 
jurisdiction,  §  5'J,  p.  177. 
see  also  Receiver. 

PROSECUTIOX— 

dismissal  of  bills  foi'  want  of,  §  362,  p.  1108. 

criminal,  see  Crimi>"al  Prosecution. 
PROVISIONAL   INJINCTIONS— 

liistinguislied  from  other  forms.  §  I&I,  p.  846;   §  287,  p.  901. 
see  also  Ix-JUNctions. 
PROMSIOXAL  REMEDIES— 

common-law   procedure   respecting,   §   453,   p.    1424. 
PIBLICATIOX— 

service  of  process  by,  §  166.  p.  591. 
see  Service. 
PUBLIC  AUCTION— 

sales  at,  by  masters.  §  394.  p|).   1235-1255. 

mj'  marslials,  §  427,  p.  1349. 

by  trustees  and  receivers  in  bankruptcy,  §  394.  pp.  1240.  1241. 

by  referees  in  bankruptcy,  §  628.  pj).  2127,  2128. 
PUBLIC  LAWS— 

how  introduced  in  evidence,  sec  Evidence. 
PUBLIC  MINISTERS— 

where  sued,  §  3,  p.  3. 
PUBLIC  OFFICE— 

defendant   may   demur   to    l)ill    if    his   answer   would    involve   a    breach 
of  coiitidencc  obtained  in  a.  g  348,  p.   1123. 
PUBLIC  OFFiCKK— 

mandamus  to  compel  performance  of  a  duty  by,  §  105,  p.  390. 

how  far  the  authority  of  the  State   is   a   defense  for  his  acts.   §    105, 
pp.  390-392. 

PUBLIC  POLICY— 

j^round  for  withlioldin;,'  iiijnnction   in  patent  cases.  §  277,  p.  874. 

in  other  cases.  §  284,  p.  893. 
•rroiind    for   refusinj;   application    for    receiver.    §    3002.   p.   948. 
{rround   for  jHeference   in   receiversliip.   g  305,  j).  956:    S  308,   p.   982. 
PUBLIC  PROPERTY— 

when   receiver  cannot  he  ajipointed  over.  §  306.  ]).  976. 
PURCHASERS- 

suit  a;;ainst   some    in   iichalf  of  all.   of   land   by   one  claiming   an   equi- 
table title,  §  116,  p.  429. 
when    not    necessary    parties    to   bill    to    set    aside   a    deed    for    sale    of 

land,  §  119,  pp.  438.  4.39. 
at  nia.ster's  sales,  S  394.  p.  1242-1255. 
I'UBE  FOOD  &  DI'vUGS  ACT,  §  411,  p.  1288;  S  ()07.  pp.  2016-2019;  §  587, 

p.  2.357. 
PURE  I>LEA— 

delin.'d.   S    176.   p.   632. 
PUFvl'KKSrUKES— 

defined,  distinction  between  nuisances  and,  §  274,  p.  866. 

Q. 

QUALIEIC.\TK)NS— 

of  receiver,  §  318.  pp.   1022   1025. 
master,  §  385.  pp.   1213-1214. 
Fed.   Prac.    Vol.    III.— 226. 


;5(;02  iM>Kx. 

Vol.    II   1'01,'liis  ai   5  :!-!•,  |>!i.i,'o  l(i:.;!;   Vol.   Ill   Mo^miis  iit  ir  070,   vanv  'JUW. 

()V\nvi<l^\\\  cKirris  dk  (  ai'sis— 

writ   of.  5:    ItlO,   |>.  :uO. 

gri  TAM— 

siirviviibility   of  actiuiis  to   rcrnvrr   penalty    iiiuUr    United  8t!iU«<   Mni- 
uti".  S  '-Mi),  p.  7:u). 

QH)  W  AKKAN'IO— 

writ  of.  Jj  r\  ]).   Ifi:   !?  ^(iS,  pp.   1524-1527. 

writ   of  t'rror  to  judj^mciit   o(  State  court  on.  «»  4(iS,   p.    152(4. 
n-moval   of   proicciiiii^is   upon,   from   State  to  Futioral  court,   §  468,   p. 
1527:    §  5;!8,   p.    1770. 

R. 

RAILROADS— 

not  c'onipellod  to  perform  contract  to  keep  terminus  or  principal  olUce 

in  particular  place,  §  79,  p.  319. 
bill  for  specilie  ])crf(iniiance  of  contract  to  construct.  ^  79,  p.  319. 
value  of  matter  in  disinilc  in  a  suit  to  enjoin  the  use  of,  §  Hi,  p.  39. 
suit  to  enjoin  overcharges,  value  of  matter   in  di.spute,  §  7,  p.  29. 
corporations,  residence  of,  §  (51,  pp.  193,  194. 
company    not   necessary    party    to    suit    against    the    receiver,    §    119, 

p.   438. 
suit  l>y  Interstate  Commerce  Commission  against,  §  119,  p.  440. 
compliance  with  Interstate  Commerce  Act  compellable  in  certain  cases 
by  injunction,  §  283,  p.  893. 
by  niiindamus,  §  457,  pp.   1451.   14.'J2. 
receivers  to  nuinagc,  §  30(1,  p.  975;   §  307,  p.  980. 
power  of  receivers  of,  8  308,  pp.  982-987. 
RAILROAD  BONDHOLDERS— 

parties  to  suits  on  beluilf  of  themselves  and  others  similarly  situated, 
§  114,  p.  425, 
RAIDl'vOAD  COMMISSIONERS— 

proceedings  before,  not  removable,  §  538,  p.  1773. 

enforcement    of    order    of,    unless    an    unconstitutional    law,    §     105, 
pp.  390,  397. 
RAILROAD  FORECLOSURE— 

parties  to,  §  112,  p.  408;   §  11.3,  p.  420;   §  114,  p.  425;    §  118,  p.  433; 

§   119,  p.  440;    §  120,  p.  448, 
service  by  publication  in  cases  of,  §  100,  p.  593. 
decrees  in,  g  .394,  p,   1230;    §  400,  p,  1204. 
sales  under,   §  394,   p.   12;!0;    g  404,  p.   1273. 
appointing  rcH>eiver  in,  §  302,  p.  940. 
terms  upon  appointing  receivers  in,  §  305,  p.  956. 
see  FoRKCLOsuRE;    Preferences;    Receivers. 

RAILROAD  LEASE— 

practice  of  rei-eivers  in  regard  to,  §  305,  p.  901 ;   §  308,  pp.  982-987. 
specific  performance  enforced,  §  79,  p.  330. 
parties  to  suits  affecting,  §  113,  p,  422. 

uarties  to  suit  to  restrain  construction  under,  §  120,  p.  445. 
RAILROAD   MORTGAGE— 

trustee    under,    when    necessary    parties    to    suits    affecting    property 

covered  by,  §  113,  p.  42(h 
when  trustees  of,  need  not  be  made  parties  to  bondholder's  foreclosure 

suit,  §   lis,  p.  433. 
bill  to  set  aside  foreclosure  to  contain  an  offer.  §  153,  p.  554. 
necessary  parties  in   suits  by  stockholders  to  set  aside  foreclosure  of, 

§  120,"^  p.  448. 
Bales  under.  §  394,  p.   1236. 

see  MoRTXJAGE;  Foreclosure;  Appeals:   Receivers. 
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REAL  ACTIONS— 

cannot  be  revived.  §  216,  p.  738. 

security  required  on  applying   for  supersedeas  in.  §  703,  p.  2485. 
REAL  PROPERTY— 

bill  for  possession  of,  §  79.  p.  326. 

suit  for  delivery  of,  S  63,  p.  200. 

person  in  possession  never  a  formal  part>',  §  118.  p.  434. 

service  by  publication  in  action  for,  §  166,  p.  591. 

required    for    United    States    government,    practice    in    condemnation 
proceedings  to  acquire,  §  482.  p.  1610. 
see  also  Execution:  Land. 

REARGIMEXT— 

in  Supreme  Court,  §  705,  p.  2512:    §  70S,  pp.  2532-2535. 
RECEIPTS— 

to  be  taken  by  receivers,  §  312,  p.  1004. 
RECEIVER— 

manner  of  applying  for  the  appointment  of,  §  315.  pp.  1017-1021. 

who  may  apply  for  the  ai)poiiitment  of.   §  316,  p.    1021. 

effect  of  State  .-statute  autliorizing  appointment.  §  82.  p.  344. 

not  admitted  to  be  assignees.  §  63,  p.  205.  • 

projwrty  in  the  custody  of,   §  .55,  pp.  164-169. 

not  appointed  to  levy  or  collect  tax,  §  79,  p.  325. 

cannot  enforce  collateral  obligation  given  creditors.  §  79.  p.  325. 

of  national  banks,  suits  by  and  against,  §  35,  p.  93. 

of  federal  corporations,  suits  by  and  against,  §  3(i.  93. 

of  federal  courts,  suits  by  and  against,  §  37,  p.  94. 

jurisdiction  in  suits  against,  §  37,  p.  94;  §  313,  pp.  1009-1011. 

service  of  process  on  agent  of,  §  104.  pp.  385.  386. 

rights  of   purcliasers  from.   §  270.   p.   857. 

capacity  of  foreign,  to  sue,  §  93.  pp.  361-363. 

when  cannot  be  sued,  §  94.  p.  363. 

when  expenses  for  infant  will   not  be  advanced  not  of  funds  in  hands 
of.  §  106,  p.  400. 

wlio  necessary  parties  on   a  bill   to  foreclose  a   mortgaffp  praying  for, 
§   112,  p.  407. 

bill   by,  of  national  bank    for   loss  caused   bv   negliueiHc    of   directors, 
§137,  p.  478. 

motion  for  appointment  of.  when  can  be  made.  §  315.  pp.   1017-101!). 

petition  for  leave  to  sue,  §  253,  p.  807:  §  314.  p.  101  1. 

defined.  §  301.  p.  937. 

when  will  be  appointed,  §  55.  p.  165;    S  30:^.  p.  948. 
rules  regulating  tlie  api)oiiitment.  S  303.  p.  948. 

ancillary  receivers,  §  204,  jjp.  949-956. 

terms    upon    the    appointment    of    receivers,    ami    ])ref(remes    in    fore- 
closure suits.   §  305.  pj).  95(i-974. 

property  over  which  receivers  may  be  appointed,  g  306.  pp.  974-978. 

powers  of  receivers  in  general.  ^  307.  pp.  978-9S2. 
of  railroads.   Sj  308,  pi).  982-9S7. 

receivers'  certificates.  §  309.   pp.   987-994. 

advice  to  receivers,   §   310,   pp.  994.  995. 

litigation  by  receivers.  §  311.  |)p.  9!»5-1003. 
interference  with  duties  of,  tj  311.  p.  999. 

<luties  of.  §  312,  pp.  10(^-1007. 

liability  of.  §  313.  ])p.   10(17-1(111. 

who    should    be    appointed.    Sj    31 H.    p]).    1022-1(125. 

may  be  appointed   before  appearance,  ij   315,  p.    1018. 

niceiver  apf)oinled  by  State  court  cannot  i)e  sued,   without  permission 
of  his  court.  S  •>•'>,  1»-   167. 

property   in  ciistody  of  receiver.   S  55.   pp.  164-169. 
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PvKCKlVKR    (coiitiniunn  — 

Fciloral  court  oaniiot  iiitcifcn'  with  luopcrty  in  Sliitc  reeoivera'  hands, 
§  o5,  p.  1()4. 

a|)|Hiintinout  of  aiuillaiy,  by    Distiict  fimit,   f?   liO,   pp.    J 71),   180. 

of  national  hank,  suits  by.  §  H.  |>.  1');   §  :{;"),  p.  93. 
suits  a-rainst.  S  •">;"'•  P-  ■^'"^-  §  '■^^■^.  IT-   1011    1017. 

of  Kciit'ial  corporations,  suits   liy   ami    ajiainst.  ;?   ."U!,  pp.   !):!,   04. 

ancillary  jurisdiction  over,  S  •'>'.  I>]>-   I44-14S. 

of  an  estate,  parties  to  suit  by  creditor  of  tiie  estate,  §   11:5.  ]i.  410. 

of   a   eorporation,   parties   in    suit   against   to   foreclose   a   lien,    §    11.'?, 
p.  41  f>. 

of    national    l)aiik.    necessary    parties    to    suit    to    recover    assessment 
erroneously   made   by   the   coni|)ti  oiler,    §    IKJ,    p.    41*1. 

upon  a  creditors'  bill,  not  a  necessary  i)arty  to  an  ancillary  foreclosure 
suit,  §  113,  p.  417. 

of  a  corjioration,  when  a  necessary  party   to  suit,  §  113,  p.  417. 

of  a  hank,  when  a  projwr  jiarty  to  suit  against  the  bank,  §  113,  p.  417. 

railway  company  not  a  necessary  ])arty  to  suits  against,  §  110,  p.  438. 

service  of  sul>p(ena  on  receiver  of   foreign  railioad,  §  103,  p.  578. 

appeals  from   order  api>ointing.   sj   .'JOO.  p.  029. 

api)eals  by.  §  311, 'pp.   1001,  1002;   §  (597,  p.  2445. 

manner  of  appointment,  §  317,  pp.  1021,    1022. 

seeuritv  bv.  §  319.  pp.  102.V1027. 
accounts  of.   §  79,  p.   332;   §  321,  ])]>.   1030-1033. 
compensation  of,   §  332,  pp.  1033-1036. 
lemoval  of,  §  323,  pp.  1036-1038. 
.lischarge  of,   §   .324,   pp.   10.39-1041. 

may  l)e  put  in  possession  by  means  of  writ  of  assistance,  §  400,  p.  1386. 
appeals   from   orders  appointing  receivers,  §  325,  p.   1042. 
see  Bankkuptcy. 
•RECEIVERS"  CERTIFICATES    (see  Receiver.s). 

UECEIXER  OF  NATIONAL  BANK— 
suits  by  and  against,  §  35,  p.  93. 
value  of  matter  in  dispute  in  suit  against,  §  9,  p.  33. 

see  Receivkus. 

RECITALS— 

in  d(!erees,  §  404,  p.  1269. 

RECOGNIZANCE— 

by  receiver,  §  319,  p.  1025. 
RECOXVEXTIO— 

of  tiie  later  civil  law.  the  origin  of  cross-bill,  §  197,  p.  090. 

RECORD— 

proof  of.  §   333.  pji.   1063,  1064. 

pleas  of  matter  of,  §   186,  pp.  652-669. 

introduction  of.  in  evidence,  §  333,  p.  106."). 

tiling  of.  after  removal  to  Federal  Court,  §  oo'.>,  pp.  1877-1882. 

adidavits  to  show  value  of  matter  in  dispute  where  the  same  does  not 

apjtear  in  the  record,  §  696,  p.  2444. 
failure   of   ))laintifli'    in    error    to   docket   case    andtile   record    in    time, 

S  704,  |).  2503. 
authentication  on   return   of   writ  of  error.  5;   704,  p.   2505. 
defendant    in    error    may.    if    he    chooses,    docket    the    cause    and    file 

the   record,    §    704,   p.    2505. 
printing,  on  appeals  and  writs  of  error,  §  706.  p.2521. 

RECORIMXG   ACTS— 

how    far    Federal    tril)nnals    follow     recoidiiig    acts    of    the    States    in 
which  they  are  held,  §  82.  p.  347:   §  477.  p.  ^576. 
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Vol.  II  begins  at  §  329,  page  lO.ia :  Vol.  Ill  begins  at  §  670,  page  2299. 

REDPLMP'IIOX— of   mortoaged   property.    §    8.3,    p.   348. 

State  statute  giving  mortgagor  right  of,  enforceable  in  Federal  coiuts, 

§   82,    p.    347. 
when  mortgagor  who  has  sold  equity  of,  is  a  necessary  party  to  fore- 
closure. §  312,  p.  407. 
bill  for,  must^ contain  offer  to  i)ay  wliat  is  due  thereon.  §  l.jS,  p.  'y'y4. 

REFERENCE— 

of  bills  for  scandal  and  impertinence.  §  237,  p.  780;  §  238,  p.  783.    . 
ordered  upon  hearing  to  nuister  to  take  accounts  and  assess  damages, 

§  377,  p.  1202. 
costs  where  master  reports  in  favor  of  plaintiff  for  nominal  damages, 

§  410,  p.  1285. 

REFERENCE   (coritiiuied  )  — 

State    statute    [)roviding    for    a    compulsory    reference,    effect    of.    in 

Federal  court,  §  41o,  p.  1.t64. 
in  suit  by  next  friend  for  an  infant,  §  00,  p.  357. 
in  suit  for  injunction  to  protect  copyright,  §  278,  \).  884. 
see  also  Mastek:    Bankkuptcv. 

REFOmiATIOX— 

of  in.strunients,  §  79.  p.  320-.   i;  071,  p.  2303. 
of  insurance  policy,  when   bill  for,  is  ancillary,  §  51,  p.  14.'i. 
bill   for.  and   also  for  I'liforcenient   of  the  reformed   agrceini'iit    is   not 
multifarious,  §  142,  p.  507. 

REHEARING— 

in  Supreme  Court  and  Circuit  Courts  of  Appeals,  §  708,  pp.  2532-2505. 
see  also  Cokrkctio^sS  of  Decree  otherwise  thax  ry  Ai'peal. 

REISSUED  PATENT— 

allegations  as  to,  in  bill   to  enjoin  infringement,   §   140,   p.  531. 
demurrer   to   bill   for    injunction   to    restrain    infringement   of.   §    367, 

p.   1182. 
plea  to  bill  for  injunction  to  restrain  infringement  of,  §  188.  p.  680. 

RE.JECTED  CLAIMS— 

when  suits  lie  as  against  United  States.  §  5.  p.  17:   §  06.  pp.  366-375; 
§  671,  p.  2301. 

RELATOR— 

under  English  practice,  §   131.  p.  460. 
effect  of  death  of,  upon  proceeding,  §  131.  p.  461. 
motion  on  behalf  of,  uude-  'in   information.  S  251.  p.  802. 
on  application  for  mandamus,  §  450.  p.   1462. 

RELIEF— 

decision  to  provide  for  all  the   rights  which   different   persons  haA'e   in 
the  matters  decided.  §  110,  |).  402. 

distinction    between    courts    of    law    and    etpiitv    as    to    affording   com- 
plete, §  110,  p.  403. 

consent  to,  as  affecting  necessary  parties,  §  122.  p.  452. 

demanded,  may   be   stated    in    tlie   alternative.    §    138,    p.    485;    §    154, 
])p.  557,   558. 

prayer  for,  §  754,  pp.  557-561. 

classification  of  demurrers  to,  S  •>67.   \>.   I  ISO. 

notice  of  motion  for  general,  §  21,  p.  sol. 
REL [Clous  Ff':Er;iNCS— 

inJMMctioii  will  not  l>e  issued  to  jiicvent  mere  luitragc  of,  §  284,  p.  89.3. 

REM.M  NDER-MEN— 

whether  necessary  jjarties  in  suits  affecting  estate,  §  113,  pp.  419,  420. 
may  join  tenant   fiu'  life  to  protect  estate.  §   140,'  p.  494. 

REMAND— 

in  general.   S  556.  pj..   l!)l(i-1926. 


Vi.r   U   boirliis  nl   §  "JO.  p.m.-  lor..-. :  Voi.   in  lM\u;iiis  nt  §  (".70.  i)ni;o  2200. 

Kl'MAM)    (coiitiiuu'.n  — 

costs  iinposod  upon,  S  5r>(i,  p.   'O-J.!. 

wliotluT   ;i   soi'oiiil    |>('titioii    ciiii    he    lilcil    for    removal    after    a   rase   has 

lu'oii   renianded,   ?!    .").">4,    |>.    1S02. 
(•avisos    iiiiproporlv    or    eolhisivel\     reiimveil    to    l-'ederal    <-ourt,    §    55<i. 

p.  11)10. 
no  appeal   from   order  for  remand,  >j   'I'u.   p.    I!t2(i. 
Itr.MKDlAL  W  HllS 

as  distinguished  from  other  forms  of  in  junct  ions.   J?  •H\2.  p.  8-lG. 
see    iNJCNCTIONS. 

IJiaiKDY— 

dismissal   of   bill    for    plaint  iiVs    faiVure    to    elect    whothei-   he  will    ])ro- 

oeed  at   law  or  in  etpiity.   t5  ■"KiH.  p.    11 S."). 
how   far   State    statutes    atrocting   are    followed    in    Federal    tribunals, 

§  477.  p.   137.S. 
UKMKDY  AT  LAW— 

when  there  is  no  ade(]uate.  eipiity  r(die\es.  i?   7!>,  p.  ."517;    §  82,  p.  342. 

what  is  deemed  an  ailequate,  §  7f>.  ]).  M.S4;    §  81,  p.  IV.iS. 

that    which    existed   when   judiciary   act    of    1780    was   adopted    is   the 

tost,  ii  SI.  p.  ;J37. 
when  same  or  adequate  at  law  by  statutes  as  in  equity,  §  81,  p.  338; 

§  82.  p.  342. 
a    statemont  that    plaintilT    is    without,   no   longer   necessary    in    bills, 

§    133,    p.   4(i7. 
objection   that  plaintiff  has  an   adequate,   must  be  specifically  raised 

in  answer.  §  37t5,  [).  1200. 
injum'tions    to    ]ire\'ent    irreparable    injury    for    which    the    remedy   at 

law  is  inad(<iuate.  i^  2()7,  p.  852. 
injunctions  will  not  be  issued  when  party  has  a,  §  284.  p.  804. 
see  also  Injunctions. 

KKMrrriTi'R— 

not  considered  as  anuMidment  of  pleading,  §  211.  p.  723:  §  480,  p.  1601. 
plaintiff  filino.  ^   480.  p.  1001. 
IMCMOVAL— 

of  State  or  munici|)al  officer  not  enjoined.   §   79,  p.  329. 
from  ofTiee  by  quo  nnrranto.  §  4GS,  ]>.  1.124. 
of  receivers,!  323,  pp.   1036-1038. 

ItEMOVAL  TO   FEDERAL  COURT— 

of    case    in    which    State    court    has    taken    possession    of    property, 

§  57,  p.  175. 

after   a])pointinent   of   receiver,   §   55.    [).    I(i7. 
lileadings  must  show  value  of  matter  in  dispute,  §  6,  p.  26. 
record   must   siiow   some   disputed   construction    of   statute   will    arise, 

§   24,    p.  57. 
of  suits   brought  against  receiver,  S   -'L  PP-   ^46,  147. 
whether  filing  petitioti  for,  constitutes  an  appearance,  ij   160.  p.  60f1. 
plea   in  abatement  for   want  (tf  jurisdiction.   §  556,   p.    1015. 
dismis.sal   of  bill    for   collusive  jurisdiction,   §   363,    p.    116!). 
costs   in  actions  on    removal,   S  407.   |).   1270. 
of   Inih'ftH  corpus  proceeding,   S  461,   i>.   1481. 
order    of    State    coui't    directing   an    <'\amiiiation    of    witnesses,    when 

avoided  by.  S  :!50.  p.  1162:   ti  555,  p.   100."). 
removal  of  causes  from  one  Federal   couit  to  another,  t?  537.  pp.  174- 

1763. 

facts  authorizing,   and   ]jrocedure.   S   5.'!7.   p|).    1754-1763. 
causes  which  may  be  removed   from  a  State  court  to  a  District  Court 

of  the  I'nited   States.  §   537.  p.  1755. 
se|)aiable  controvei-sies,  §  541,   pp.   1787-1806. 
practice  on  removal  in  general,  §  544,  pp.  1827-1832. 
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RKMOV.'M.  TO  FEDERAL  COURT    (continued)  — 

for  prejudice  or  local  inlluence,  §  549.  pp.  1857-1 868. 
on    removal    of    suits    containing    controversies    between    citizens    of 
the  same  State  claiming  land  under  grants  of  dilferent  States. 
§  55.0,  pp.  1SC8,  1801). 
on  removal  of  suits  against  icvcnue  officers  and  officers  of  eitlier 

House  of  Congress,  g  551,  p]).  ISO!)-! 874. 
on  removal  of  cases  arising  under  civil  rights  laws,  ^  552,  pp  1874- 
1877. 
notice  of  application  for  removal,  §   544,  p.  1828. 
tiling  of   record   after  removal,   §   553,   pp.   1877-1882. 
practice  after   removal  of  cause,   §   554,  pp.    1882-1892. 
effect  of  removal,  §  555.  pp.  1893-1910. 
remand,   §  556,   pp.   19]i)-192(). 

cases  whicli  are  subject  of   removal,   §  538,   pp.   1704-1780. 
removals      when     there      are      improper      parties      plaintiff.      §      539. 

pp.   1780-1781. 
removals     when     there     are     improiici      parties     defendant,     §      540, 

pp.  1781-1787. 
parties  who  may  remove  cases.  §  542.  pp.  1806-1812. 
time  of  removal,  §  543,  pp.  1813-1827. 
petition    for  removal,   §   545,   pp.   1832-1846. 
amendment  of  petition,  §  546,  pp.  1846-1850. 
bond,  §  547,  pp.  1850-1850. 

order  of  State  courts  upon  removal.  §  548.  pp.  1856-1857. 
what  is  prejudice  or  local  inlluence.  S  549.  pji.   1857-1868. 
time  of  removal  for  prejudice  or  local  influence,  §  549,  i)p.  1864-1865. 
presentation  and  filing  of  petition  for   removal   for  prejudice  or  local 

influence,  §  549,  p.  1857. 
petition    and    affidavit    as    to    prejudice    or    local     influence,    §    549. 

pp.  1805-1866. 
notice  of  application  for  removal   because  of  prejudice  or   local    iiillu 

ence,  §  549,  p.  1867. 
hearing    and     rehearing    upon     application    for    removal    because    nf 

prejudice  or  local  influence.  J5  549.  p.  1867. 
order  upon  removal  for  prejudice  or  local  influence,  §  549,  p.  1868. 
review  of  order  of  remand,  S   557.   pp    1920-1928. 
review  of  order  denying  remand,  S  558,  pp.  1928-1930. 
proceedings  after  remand,  ?i  559,  p.  1931. 
second  removal.  §  391,  p.  1593. 

R EN E WING  MOTION— 

in  Federal  court  after  removal  of  cause,  §  555,  p.  1906. 

REPLEVIN— 

inrisdiction  over,  §  5,  p.  12;   §  63,  p.  200. 

security  recpiired  on  applying  for  miprrscdeas  in,  §  703,  p.  2485. 

RE  P  Lie  ATION— REPLY— 

special,  not  allowed,  55  202.  )).  708. 

dclinition  and  history  of.  S  202.   pp.  708.  709. 

when  sliould  be  filed.  §  203.  ],\k  709-712. 

ellect  of,   S  204,  p.  712. 

frame  of,  and  requisites.  §  205.  i)p.  712,  713. 

sigiiatnre  to,  §  205.  p.  713. 

amcnrlm<'nts  of,  §  203,  p.   710. 

REI'LV   CLAUSE— 
in  bills,  sec  Bll.r.S, 

RKPOilT— 

of  master.  S  :^02,  pp.  1230,  1231. 

REIMJESEXT.VTIVKS-  ,  ^  ,,„  ^„ 

wh.n   necessary  to  suits  for  specific   performance.  5  112,  p.  4()!i. 
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ItKl'lJKSHNTATlVKS    U'ontimu'il)  — 

ut'iu'ial    nilos    as    to    inukin<j    parties    wlu'ic    the    law    lias    luiMi.><luil, 
?i   11:5.  pp.  41.1-4-2;!. 
l;i;i'KKSK\TATl\"KS    (eoiil  iiiue.l)  — 

exemption  of,  from  service  of  prooess,  §  1(57,  pp.  G02,  liO;?. 
when    writ   of   vc   c.rrat   rcpiihlira    eaiiiiot    he    issued    ajjaiiist    Federal, 
S   ;^i7,   l>.   104(1. 
see    also    AnMiMsruAroits;    Kxkcituks;    Person ai.    Hepuk.'^ionia- 

TIVKS. 

KF.l'HKSKXTATlVES  OF  A  CLASS— 
suits  bv.  §  114.  pp.  42:i-42(). 

to    what   extent   the   absent    members   of    the    class    are    bound   by    a 
decree  against,  §  ll").  l'.  428. 

when  will  be  ordered,  §  304.  p.  ]2.-)2. 

rvESlDKXCK— 

not   eonelusivo   of   citizensliip,    §   4tJ,   p.   120. 

as  a  limitation   ujjon  jurisdiction,   §   Gl,  pp.  181-106. 

who  may  object,  J5   01,  p.  195. 

when  objection  waived,   §   61,   p.   105. 

failure  to  allefje.  §  01,  p.  105. 

when  limitation  does  not  apply.  §   01,  p.  104. 

in  judicial  divisions,  §  61,  p.  103. 

defect  in  bill  on  account  of,  waived  by  appearance,  g  170,  p.  611. 

limitations  upon  jurisdiction  of  Federal  courts  by,  §  61,  p.  103. 

ill  what  State  corporation  demod  to  have  a,  §  47.  p.  133. 

averments  as  to,  in  bills,  §  135,  p.  409. 

when  defects  of,  can  be  raised  by  demurrer.  §  3t)7.  ]•.  11  S3. 

failure  to  state  in  bill  a  ground  of  demurrer,  §  307,  p.  11S3. 

of  petitioner  to  be  stated  in  petition  for  intervention,  §  254,  p.  809. 

of  defendant,   as  affecting   right  to  remove  cause  from  State  to   Fed- 
eral court,  §  537,  p.  1758. 
RES  Al)JrDICATA,§  537,  p.  1758. 

r.ESTFvAIXTS 

bill  to  protect  trade  and  commerce  against,  §  5,  p.  17. 
sec  Monopolies. 
EESULTING  TRUSTS— 

as  subjects  of  equity  jurisdiction,  §  79,  p.  320. 

EETl'RX— 

of  service  of  subpa-na,   5;   103,  p.  575. 
of  process  in  admiralty,  §  568,  p.  1955,  1950. 

by  marshal  to  writ  of  attachment  for  contempt,   §  433,  p.  1379. 
to  writ  of  habeas  corpus,  §  400,  p.  1513. 
to  writ  of  error  or  appeal,  §  704,  pp.  2404-2507. 

motion  to  dismiss  wTit  of   error   because   no   assignment    of   errors   13 
attached  to  return,  §  704,  p.  2505;   §  707.  pj).  2528,  2520. 

RETIRX  DAY— 

of  writ  of  error  or  appeal.  S  609,  p.  2463,  2404. 
writs  of  error  to  be  served  before,  §  690,  \<.  2408. 
see  Amendment. 

REVENUE  APPEALS— 

may  be  advanced  on  calendar  of  Supreme  Court  by  motion  of  Attor- 
ney-General, §  707,  pp.  2525,  2520. 

REVENUE  LAW— 

suits  under.  §  5,  p.  13. 

writs   of  error   in   civil   action   brought   by   the   United   States   in  the 
District  Court  for  enforcement  of.  §  088,  p.  2374;   §  70T,  p.  2525. 
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REVENUE  OFFICER— 

recovery  against,  execution,  §  427.  pp.   1350,  3351. 
practice  on  removal   of  suits  against,  §  55],  pp.  1869-1874. 
writs  of  error  in  actions  against,  §  688,  p.  2373. 
see  also  Writs  of  Ereor  axd  Appe.\].s. 

REVERSAI^— 

power  of  appellate  court  to  order,  §  687,  p.  2360. 
REVIEW— 

bills  of,  §  132.  p.  466. 

bills  of,  and  bills  in  nature  of,  §§  446-450,  pp.  1 400-1 41C. 
see  also  Writs  of  Error  and  Appeals. 
REVIVING  SUIT— 

dismissal  of  bill  for  failure  to  perfect  or  revive  suit,  §  362.  p.  1168. 
see  Bills  of  Revivor. 

REMVOR— 

bills  of,  not  original,  §  132,  p.  466. 

di.sniissal  of  bill  for  failure  to  perfect  or  revive  suit,  §  362,  p.  1168. 
common-law  procedure  respecting,  §  4.53,  p.  1424. 
of  suits,  §  218.  pp.   744.   745. 

of  writs  of  error  and  api^als,  §  692,  pp.  2393-2409. 
bill  of  Federal  court,  §  51,  p.  143. 
when  to  be  filed  to  cross-bill,  §  201,  p.  707. 
see  also  Bills  of  Revivor;  Service. 

RHODE  ISLAND— 

constitutes  one    judicial   district,  §  66,   p.  248. 

times  and  places  of  iiolding  court  therein  eniunerated,  §  66,  p.  248. 
the  district  of.   incliuled   within  Firet  (  ircuit.   JJ  4.   p.  8. 

RIGHT— 

of  navigation,  §   79,  p.  329. 

jiurely  political,  not  protected  by  equity.  S   '^9,  p.  329. 

in  abstract  never  practically  exercised,  not   protected  bv  e([uity.  §  79, 

p.  329. 
privilege  or  imunitv  secured  by   Constitution  of   United   States.   §   5, 

p.  1.5. 
bill  praving  for   relief  against  invasion  of  a  political  and  a  property, 

§  154"  p.  560. 
R0:M.\N   LAW     (see  Civil  Law). 

RULES  OF  DECISroX— 

in  trials  at  common  law,  g  477,  pp.  1567-1580. 

of  State  court  made  i)rior  to   removal   to  Federal  court  will   usually 

be  followed  in  the  latter  after  removal,  §  555,  p.  1007. 
upon  a  hearing,  §  375,  pp.   n9(i-n97. 
see  Interlocutory  l.x.TrxiTiox. 

RULES  OK   RRACTIOE— 

promulgated  l)y    L'nited   States   Supreme   Court,   Circuit  Court  of  Ap- 
peals, Circuit  and  District  Courts,  §  84,  pp.  350.  353. 
cannot  enlarge  tiie  jurisdiction.  §  84,  ]>.  352. 
in  equity,  Ajtp.  pp.  286(1  2882. 

for  courts  of  the  United  States  in  admiralty.  App.  p[).  28S3-2894. 
of   the   Supreme   Court    .^pp.    pp.  2895-29J3. 
of  the  Circuit  Court  of  Apjieals,  App.  pp.    1914-2958. 
admiralty    rules  of  tlic  Circuit   Court  of  Appeals  for  the  Second   and 

Ninth  Circuit,  A|>p.  p.  2959. 
of  Court  of  Claims,  Apj).  p.  2959. 
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SAl.AUV— 

suits  to  ivoovor.  against  United  States.  §  5,  p.  17;  §  95,  pp.  30(),  ;5G7; 
§  071.  p.  2:501. 
SALK— 

l>ill   to  set  asiile,   what   to   contain.  §   1. ">."].   p.  554. 

injunctions  to  i)revont  sale  and  trausfi-rs  of  chattels,  §  272,  p.  8G4. 

injunetion  to  prevent  sah>  of  hind,  S  270.  pp.  S57,  85!),  S(!0. 

Iiv   nuisters  and  other  ollieers,   !?  .■{04,  pp.   .12.'!5-1255. 

in  admiralty,  J;  580,  pp.    1975,  J07(J;    S  587,  pp.  1976-1977. 

Iiill  aj:ainst  executor  to   set  aside  a  sale   made   liy   decedent,   some   of 

tlie  heirs  hein}>:  unknown,  J?  116,  p.  429. 
alternative  relief  from  a  framlulent,  §  138,  p.  486. 
sec  Foreclosure. 

.SALE  OF  LAND— 

injunctions  to   restrain.   §   2()7.   p.  852. 

si'ALPEKS— 

when  may  Ih>  enjoined  from  selling  tickets    §  79,  p.  325,  §  267,  p.  853. 

.stUXDAL— 

and  imiH-rtinenee  in  pleadings,  §§  237,  238,  pp.  780-785. 

striking  out,   5;  239,  pp.  785-787. 
partv    in    contempt    moving    to    exjiunge    scandal    from    record,    §    251, 

p."  802. 
allowing  costs  against  pauper  for,  S  413,  j).  1293. 
[tetitions  to  be  free  from,  S  254,  p.  808. 
remedy  by  one  not  a  party  to  the  suit.  §  258,  p.  821. 

SCILICET— 

in  allidavit,  §  337,  p.   1083. 

SCIRE  FACIAS— 

subprena   in   the    nature   of  a,  the   ancient   practice   of  reviving   suits, 

§  221.  p.  750. 
writs  of.  §  3,  p.  8;   §  469,  pp.  1527-1530. 
when    barred   bv    State    statute    of    limitation,    §    218,   p.    744;    §   469, 

pp.  1529,  1530. 

nKAJ^- 

to  bond,  on  remoN'al,  §  547.  pp.  1851.  1853. 
of  court  to  writs  of  error.  §  699,  [).  2465. 
warrant  void  unless  under  seal,  §  486,  p.  1620. 

SECOND   PETITION— 

whether  can  be  filed  for  i-emoval  of  cause  to  Federal  court  after  case 
lias  been   remanded,  §  554,  p.   1892. 

SECRETARY  OF  INTERIOR— 

when  enjoined  from  selling  certain   land,  §    100,   p.   381. 

SECRETARY  OF  'J'REASIJRY— 

recovery   against  collector   or   revenue    ollicer   acting    under    orders    of 

execution,  g  427,  p.  1351. 
condemnation  proceedings  by,  §  482.   \>.   Ui09. 
claims  approved  by,  §  96,  p.  3()8. 

SECURITY— 

marshaling  of,  as  a  subject  of  jurisdiction  in  equity,  §  79,  p.  322. 

when  required  upon  injunction  by  State  statute,  383,  p.  349. 

bv  receiver.  5?  319.  pp.  102.5-1027! 

given   in  a  cause  ]irior  to  lenuival  to  Federal  court,  effect  of  removal 

on   same,  ii   555.  p.  1893. 
an   apj)eal   is  taken  when   it   iw  allowed,  althougli  security   is  not  tiled 

till  after  the  statutory  limit.  §  698.   p.  2461. 
in  admiralty,  §  562,  p.  1947;   §  570,  p.  1957. 
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Vol.  II  begins  at  §  329,  page  1053:  Vol.  Ill   begins  at  §  670,  page  12200. 

SECUPv  I  TV    ( continuued )  — 

on  writ  of  error  or  appeal,    S   702.  iv[).  2479-2482. 

requisite  to  obtain  supersedeas,  §  703,  p.  2482. 

not  required  in  writs  of  error  in  criminal  prosecutions,  S;  702,  p.  2481. 

on  writ  of  error  from  Supreme  Court  to  State  courts,  §  092,  p.  2;'»98. 

motion    to   dismiss   appeal    or   writ   of   error    for   frivolousness    denitMl 

when    united    with   motion    to   dismiss    for    defect    in    bond,    §    70.'). 

p.  2508. 
for  costs,  §  425,  pp.  :  339-1 342. 

see  also  Bail;   Recognizance;   Undertaking. 

SECURITY  FOR  COSTS— 

plaintiff  in  error  or  appellant  to  give  undertaking  or  otlier  securit\ 
to  clerk  of  United  States  Supreme  Court,  §  702,  p.  2480. 
see  also  Costs. 

SEIZURE— 

suit  for  seizures  on  land  and  water,  §  5,  p.  21. 
under  unconstitutional  law,   §   96,   p.  375. 

SENATE— 

introducing  in  evidence  extracts  from  journal  of,  §  333,  p.  1065. 
proof  of  documents  pul)lish('d  by  authority  of,  §  33."!,  p.  1065. 

SENATORS— 

exemption  of,  from  service  of  |)rocess,  §  167,  p.  602. 

when    writ    of    n^    exeat    republiea    cannot    be    issued    against,    §    320, 
p.  1045. 
SKPARABLE  CAUSES  OF  ACTION— 

removal  of  Di-strict  Court  in  certain  cases  of,  §  541,  p.   1787. 

SEPARABLE  CONTROVERSIES  (see  Removal  of  Causes). 

SEPARATE  ESTATE— 

of  nuirried  women,  see  Makuikd  Women;  Bill. 

SEtHTESTHATION- 

definition  of,   tj  439,   p.   1384. 
writ  of.  wlicn   will   lie  issued.   §   189.   ]>.  OSl. 

of   goods,   effect    upon,   (if    renidval    of   cause    to   Federal    court.   §   555, 
p.  1902. 
see  also  Emoucement  of  Decrees  and  Orukks. 

SEQl'ESTHATORS— 

a{>pointment  of,  §  439.   p.    138-"). 

mav   be    put    in    jiusscssion    bv    nutans    of    writ    of    assistance,    §    440, 
p\  1386. 
SERVANT— 

liow  far  decisions  of  State   couVls   upon    law    ot    iiiasur   and,  servant  are 
binding  upon   Federal    tril)unal.'- 
see  also  NEGLKiEXCE. 

SERN'ICE- 

by  publication.  §  166.  pp.  590-601. 

in  wiiat  cases  allowed,  S   166,  p]).  593-595:   §  201,  p.  703. 

order  for,  must  be  served  personally,  i?  166,  pp.  590,  5<)1,  598. 

what  the  affidavit  nnist  contain,  §    166,    i)p.   598-600. 
of  process  in  suits  against  States.  S  3,  p.  7. 

in  suits  for  claims  against  the  United  States.  §  97,  p.  376:  §  98,  p.  379. 
on  Sumlay.  S  163,  p)i.  576.  577. 
substituted,  of  sul>p<i'na.  §  165.   pp.   587-590. 
upon  an  attorney  <nit  of  the  jurisdiction,  §  165,  pp.  587,  588. 
of  i>ills,  not  original.  §   l(i5.  p.  588. 
of  cro.SH-bills.  §  165,  p.  589. 
Itv  fiainluleiit  means.  S   167.  t>p.  604.  605. 
of  a    petition,   S   254,   p.   8(19. 


of    writ 

of    assistance,    § 

law    ot    III! 

isirr   and   servan 

§  477,  p. 

1569. 
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>i:i;\lCK   (oi.ntimica)  — 

of  suli|m'iKi  ad  rcspondrntliim,  iiilcs  ri'lative  to.  §§  103-167,  pp.  574?(i05. 

alVuiavit  of,  formalities   in,  S  ■"'■"^O,  |i.    lOSIi. 

of   suhpa-na   ad   tcfttificandiini,   §  34'2,    pp.    1105-1109. 

fact  of  sorvice  of  process  upon  dofoiulant  sliouUl   a[)poar  alliniiativcly 

upon  face  of  decree,  ^    lti|.   p.  1270. 
of  writ  of  attacliment  for  contempt,  §  4.").'>.  ))p.   1377,  137S. 
of    pleadim;,    liow    far    State    practice    respect  iiijx    is    followed,    §    453, 

p.    142t>/ 
of  writ  and  process,  liow  far  State  practice  followed  respecting,  §  453, 

]..   1425:   i?  455,  pp.  1440.  1441. 
of  writ  of  error,  5?  (599,  p.  24(iS. 

failure  to  serve  citation  on  defendants  in  error,  §  099,  p.  2463. 
of  sul>p(cna.  see  also  PnocKSS;   Suhpoexas  to  AprEAB  and  Answer; 

Time. 

SET-OFF— 

in  suit   broutjlit  bv  the   United   States,    §    95.  p.    305. 
in  an.-^wer,  §  "l9S,  pp.  6S4,  (197.  608;  §  200,  p.  703. 
in  bankruptcy,  g   648,  pp.   2207-2209. 
as  a  subject  of  jurisdiction  in  equity,   §   79,  p.   322. 

SHAKKHOLDERS— 

elVorts  of  plaintifi's  to  secure  action  by  directors  or  trustees  or  on  part 

of   stockiiolcU'rs   to  be    set  forth,    §    145.   p.   515. 
obtaining  injunction  in  suit  affecting  corporation,  §  264,  p.  848. 
see  also  Stockholder. 

SHERIFF— 

remedy  of,  when  goods  in  his  custody  seized  l)y  marshal,  §  56,  p.  170. 
injunction  against,  §  270,  p.  859. 
see  Return. 

SHIP— 

injunction  to  restrain   sailing  of  a,   §  267,  p.   852. 

SICKNESS— 

of  judge,  who  to  act  in  case  of,  §  256,  p.  816. 

SIGNATURE— 

of  plaintiflF,  §  155,  p.  562. 

of  solicitor  to  pleading.  §  155.  p.  561. 

of  counsel  to  bill,  §  155.  p.  561. 

SIGNATURE— 

of   solicitor   to   amendments,    §   210,   p.    719. 

to  notice  of  motion,  §  251,  p.  800. 

of  counsel,  wlien  necessary  to  petition  for  intervention,  §  254,  p.  808. 

to  affidavit,  §   338.  p.  1086. 

to  bills  of  excei)tions.  §  479.  p.  15S9. 

of  clerk  to  authentication  of  record   on  appeal,  §   704,  p.  2494. 

SIX  :months'  rule— 

preferences  in  railroad  foreclosure  suits  regulated  by,  §  305,  p.  968. 

SLANDERS— 

I'arely  if  ever  enjoined,  §  79,  p.  329;   §  284,  p.  896. 

SLAVE  TRADE— 

juri.sdiction  of  suits  under  laws  relating  to,  §  5,  p.  13. 

SOLICITOR— 

signature  of,  to  bill.  §  155,  p.  561. 

to  sign  notice  of  motion,  §  251,  p.  800. 

signature  of,  to  petition  for  interventioti.  §  254,  p.  808. 

co.sts  as  between  solicitor  and  client,  §  422,  pp.   1335-1337. 

SOLI  riTOR-GENER.^L— 

riglit  of  precedence,   §  252,  p.  803. 

wiien  lie  may  sign  a  bill  in  place  of  the  attorney -general,  §  131,  p.  464. 
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SOLICITOR   OF    THE    TREASURY— 

introduction  of  papers,  etc.,  in  the  oflice  of,  in  evidence,  §  336,  p.  lUbo. 

SOUTH  CAROLINA— 

divided  into  two  districts,  §  «(>,  p.  248. 

counties,  times  and  places   of  holding   court   tlierein   enumerated, 
§  6G,  p.  249. 
districts  of,  included  within  Fourth  Circuit.  §  4.  p.  9. 

SOUTH  DAKOTA— 

constitutes  one  judicial  district,  §  06,  p.  249. 

times  and  places  of  holdiiis'  court  in,  S  06,  pp.  249,  2a0. 

districts  or,  included  within  Eighth  Circuit.  §  4,  p.  9. 

SOVEREIGNS— 

when  cannot  be  sued,   ji  94,   p.   363. 

SPECL\L  APPEARANCE— 

delined.  §  ]()8,  p.  606. 

SPECIAL  DAMAGE— 

necessity  of  alleging,  to  obtain   injunction.   §   264.   pp.  84S,  849. 

SPECIAL  INJUNCTIONS— 

distinguished  from  other  forms,  §  202,  p.  846.  §  288.  p.  902. 
see  also  Inju-nctio.xs. 

SPEC  lAL  RELIEF— 

pending  suit,  prayer  for,  §  133,  p.  469;  §  lo4,  pp.  o5<-561. 

SPECIAL  REPLICATIONS— 

not  allowed,  ii  202,  p.  708. 
long  obsolete.  §  202,  p.  708. 

SPECIFIC  CHATTEL-  _  ^ 

injunction  to   restrain   alienation  of,   §  2(t(.   p.  Sol. 

SPECIFIC  PERFORMANCE  OF  CONTRACT- 

as   a  ground  of  equitable    jurisdiction,.  ^    -9.  pp.  318,   ..19,   .,33,    ^  SI, 

p.   338. 

eflfect  of  State  statute,  S  82.  ]).  346. 

for  land  hv  an  heir.   ?j    119.  p.  438. 

against   joint   tenant>.  *    119.   p.  438. 

bill  to  enforce  aginst  ollicer  of  State,  is   120.  p.  44^. 

of  a  decree,   joinder  of  coiiiplaiiuuits.   5<    140.  ]\  -^•^•^• 

cross-bill  need  not  be  tiled  in  actions  for.  S  19..  p.  <'.)0. 

of  contract  of  insurance.  5?  79.  p.  318. 

for  purchase  of  stock  of  merchandise,  §  79,  p.  319. 

for   sah-   of    i)atent    right.    §    79,    p.    318. 

for  maintenance  and    oi.eration   of  telegraph    line   upon    railroad   com- 
pany's right  of  way.  S   79.  pp.  319.  333. 

to  build,  §  79,  p.  319.  .-8-0    ,.    '^19 

not  enforced  when  defeiMhuit  has  power  of  revocation,  §   (•».  p.  31.t. 

to  sell  coriiorate  stock,  wben  not  enforced.  §  79.  p.  318. 

to  build  bridge  when  not  enforced,  §  79,  p.  319. 

as  against  State.  S  10.'>.  pi».  392.  393. 

who^iecessarv  parties  to  suits  for,  ^   112,  p.  40!'.  ^120,  p.  443. 

alternative  relief   in  action  for,  §   138,  pp.  48b.  488. 

bill  for.  what  to  contain.  S  ir>3.  p.  .y^O. 

limitations  on  jurisdi.tion  over  suit  for.  by  assignee.  §  63,  pp.  203-05 

injunctl<.ns    _t_o    .•nf.,nc,    of    covenants    an.l    other    eontracts    alTectmg 

iniunctiolfrto"  compel  "the   performuiir..   ur    ,.ieyent   tli.-   b.vacl.    of   ron- 

tracts  not  affecting   land,   §   281.    pp.   889-891. 
Lor.l   St.   Ix>onard's  Act  permitting   master   to   execute  deed    or   othei 

written    instrument    in    the    nam.-    of    pnrtv    who    refuses    to    do    so, 

§  441.  pp.  1387.  13S8. 
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si't)Nsio  .irmrTAi.is— 

tile   jH>ssil)lc  oriuiii    "f  foii^Mi'd    issues,   §    ;i81,    p.   1400. 
srAKK   DKCISIS— 

rulo   of.    how    far  apjilicil    in  onuitv,   S   78,   p.  315. 

STATES— 

jurisdii'tion  of  vontiovorsiivs  lictwccn.  5;  3,  p.  1 ;   §  3,  p.  3;   §  5,  p.  21; 

ij    104.   !>.  384. 
juristlie'tion  of  controversies  between   citizens  of   dirt'ercnt,   §   1,   j).    1  ■• 


.3.  p.   12. 


not  aflVcted  by  laches,  §  181,  pp.  G47,  r)48._ 

eontroversics  its  to  Ixnindaries,  §  3,  pp.  4,   7 ;    §  104,  p.  38'). 

eannot  eonipol   a])poaran('e  of.   in  certain  oases,  §  3,   p.   7. 

eannot' maintain  l>ill  to  protect  political   right,   §  3,  p.  4;   g  70,  p.  328. 

cannot  obtain  ord<M-  a.<;ainst  another  Stat^'  to  require  return  of  fugi- 
tive,  S   3.   p.  4. 

eflVct  of  the  Kleventli  Anicndnicnt  to  the  Constitution  of  the  United 
States  on  suits  against,  §  105,  pp.  387,  388. 

suits  where  State  is  interested,  though  not  a  formal  jiarty,  §  105, 
p.  300. 

when  suits  against  State  officers  are  not  suits  against  States,  §  105, 
p.   300. 

cannot  be  sued  without  its  consent,  g  105.  ]).  387. 

cross-bill  may  be  brought  against,  ??  105,  ]>.  388. 

effect  of  statute  giving  right  to  sue  in  State  courts,  §  105.  ]).  388. 

controversies  between,  confined  to  questions  of  ])roporty,   S  104,  p.  384. 

not   political    questions,   §    104.    p.    384. 

suits  by,  to  enforce  payment  of  bonds  by  another  State,  g  104,  p.  ."KSS. 

service  of  subpoena  on,  §  164,  p.  570. 

bill  by,   §    3,    pp.   4,   5. 

where  sued.   §   3.  pp.  4,  5. 

practice  when  sued  in  Supreme  Court,  §  3.  p.  5. 

controversies   afi'ecting.  jurisdiction   of    United    States   Supreme  Court 

over,  §  3,  pp.  3-S.  .        ,    .  ...  , 

jurisdiction  of  Federal  courts  in  controversies  between  citizens  ot 
different,  §  40,  p.  08. 

jurisdiction  of  Federal  courts  in  cases  of  conflicting  grants  by  differ- 
ent,  §  50.  p.  142. 

laws  of.  declaring  person  civilly  dead,  as  preventing  filing  bill  in 
equity,  §  85,  p.  .354. 

as  plaintiffs  to  bill  in  equity,  §  8G,  p,  354. 

when  cannot  be  sued,  §   04,  p.  363;    §   105.  p.   301. 

as  defendants,  liability  of,  to  suits  by   private  persons,   §    105.   p.   380. 

specific  performance  as  against  a,   §   105.  p.   30;{. 

as  defendant,  liability  to  suit  by  anotlier  State,  §  104,  p.  385. 

whether  a  tribe  of  Indians  constitutes  a  foreign.  §  104.  p.  382. 

when  indispensable  party,  §   120,  p.  443. 

statute  of,  authorizing  one  or  more  ini'inl)ers  of  uniiicor|)orated  asso- 
ciation to  represent  the  others  in  the  courts,   §   113,   p.  418. 

nece-ssary  parties  to  suit  against,  to  restrain  illegal  tax,  S  11!),  p.  442. 

when  not  necessary  parties,  §  105,  p.  302;  §  120,  p.  443. 

when  necessary  jiarty  to  a  decree,  g  105,  p.  302;  §  120,  p.  443. 

preference  givl-n  to  certain  cases  wlierein  a  State  is  interested,  §  70,, 
p.  2520.  '" 

liberal  amendments  in  favor  of.  §  206,  ]j.  715. 

public  acts  of,  how  introduced  in  evidence,  §  333,  p.  1077. 

how  l«i  the  practice  of  the  State  courts  is  followed  m  lunleral 
-•ou-.s,  S  453,  pp.   1422.   1423. 

court  of,  lias  not  i)ower  to  grant  a  writ  of  hohcaft  cdrpm  to  a  person 
held  under  c(dor  from  the   United  States,  jj  461.  p.  1474. 

laws  of,  when  to  be  regarded  as  rules  of  decision,   §  477,   p.  156/. 
see  aiso  Practice  at  Common  Law. 
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STATE  CX3URTS— 

jurisdiction  over   cases   aflVetiug  ambassadors,  ministers   and   consuls, 

§  1,  P-  1- 
property    in    custody    of,    jui  i-^dictioii    of    Federal    court    over,    §    52, 

pp.   353-138. 
wheu  custody  acquired  by  fraud.  §  52,  p.   133. 
what  deemed  possession  by,  g  52,  p.  153. 

remedy    in    case   of    dispute   between    State    sheritV   and    Federal    mar- 
shal as  to  custody  of  property.  §  56,  p.  172. 
when    suits    are    pending    in    State    and    Federal    courts    for    tlie    s.uiie 

cause,   §  57,  p.   173. 
concurrent  jurisdiction,  g  3.  pii.  18-20:  §  57.  p.  174:  §  00,  p.   ISO. 
how  far,  can   interfere  by   injunction   with   matters   in  Federal    courts, 

§  2(50,  p.  851). 
wlien  decisions  of.  binding   upon   Federal   tiibunals,   iS   477,    pp.    1570- 

1380. 
rules   of   decisions    made    by.    prior    to    removal    to    Federal    tribunals, 

wi.'l  usually  be  followed  in  the  latter  after  removal,  §  555,  pp.  181)3, 

]8!)4. 
writs  of  error  from   Suiireme  Court  to  State  courts,  §  6!I2,  pp.  2393- 

2409. 

see  also  Removal  oi'  Cause. 

STATE  OF  FACTS— 

inconsistent,  in  bills,  §  138,  pp.  483,  489. 
using,  on  references  before  master,   §  390,  pp.  1227.    1228. 
see   also   Facts;    Findixgs. 

STATE  OFFICER— 

removal  not  enjoined,  §  79.  p.  329. 

7»o   uananto  affecting,  5;  3.   p.   15:    g   4()8.  p.   132(i. 

jurisdiction  of  suits  against.  S  105,  pp.  39(l-39(;.^ 

niaiuhunus  to  compel  perfoiinance  of  duty.   S    103,  p.  391. 

liow  far   he  can   use  the  authority  of  tiie   State  as   a  defense  for   bis 
acts,  §  105,  p.  390. 
STATE  PKACTICE    (see  I'ractice  at  Common   Law). 

STATE   STATUTE— 

diminishing  or  destroying  an  ciiuitalih'  remedy.  S  83.  p.  348. 

enlarging  powers  of  courts  of  couunon  law.  *j  83.  p.  348. 

giving  courts  of  probate  exclusive  Jurisdiction,  g  83,  [).  348. 

regulating  practice  in  courts  of  ecpiity,  §  83.  y.  348. 

reiiuiring  tender  by  mortgagor  before  filing  bill   for  rcdem))tion,   §  83, 

p.  348. 
regulating  foreclosure  of  mortgages,  §  82,  p.  343;    §  83,  p.  348. 
regulating  redemption  of  mortgages,  §  82,  p.  342:    g  S3,   p.  348. 
requiring  bond  upon  injunction,  Ji  83,  ]).  349. 
requiring  leave  from  a   State  court  bi'forc   suing  uj.on   Judgment,     S3. 

p.  348° 
r<-qiuring    presentation    of    claim    to    comptroller    betore    suing,    g    83, 

p.  348~. 
influence  on  Federal   coiuts  ..f  equity.   ti§  82.   83.  pp.  342-3;}0:    §    181, 

pp.  ti45-(i48. 
giving    n-niedy    at    law    doi-s    not    affect    Federal    e(piity    junsdu-tion. 

§   81,   p.   340. 
forbidding  an    injunction  against  the  coUectuMi  of    illegal   taxes,   §   83, 

p.    34!l. 
regulating  security    for    injunctions,   S   83.    p.  349. 

deteriuiuing  what'shall  constitute  notic«'  of  jiending  suit,  g  83,  p.  349. 
antiiorizing    apiiearance    by    general    guardian    of    infant    not    served, 

§  83,  p.  349. 
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MATK   Sl'ATrTE    (i-ontimic.l)  — 

Itroviiiin^  for  suits  a-jainst  a  lOimtx    in  a  spccilicd  loiirt.  §  83,  p.  349. 
autlioriziii<i  suit    bv   debtor    to   compel   >  aii.i>ll:it  ion   of    securities    for  a 

usurious  debt.   Ji  82,   p.  .M.'). 
autliori/iii";  a  suit  transferred   from  e.iuilv  side  to  law   side  followed, 

j!   S3,  p.  350. 

ooncvrning    suits    peudinji    by    or    a^'aiust    cousolidated    corporations, 

§  83,  p.  350.  / 

iiuposiu},'  assessments   upon   streets,   §  82,   p.   344. 
autiu>ri/.in<i   injunction  to  be  liranted,   §  82,  p.  344. 
autiiorizing  vendors"  liens,  i?  82,  p.  345. 
concern iiiy  assifjuees  of  insolvents,  }?  82,  p.  345. 
autiiorizing  decree  of  specific  performance,  S  82,  p.  346. 
creating  an  exclusive  remedy,   §   82,  p.   347. 

providinjj  for  enforcement  of" remedy  in  specific  court,  §  82,  p.  342. 
autliorizin<;  submission  on  stipulation,  i^  S3,  p.  34!). 
autborizinj)-  suit  to   quiet  title  by   person   out   of   possession   of  land. 

§  S2,  p.  343. 
authorizinof  suit  to  establisb  title  after  destruction  of  i>ui)lic  records, 

§  82.  p.  343. 
autliorizinj;-  nieelianics"   lien,  §  82,   pp.   343,   345. 
autlioriziiiir   bill    for    partition    of   equitable   claim    to    land    wliere    the 

lej^al  title  is  in  the  United  States,  §  82,  pp.  344-346. 
authorizing  creditor's  bill  before  judgment,  g  82,  p.  344. 
authorizing  examination  before  trial,  S  83,  p.  349. 
regulating  suits  against  municipal  corporations,  §  S3,  p.  348. 
regulating  suits  by  foreign  corporations,  §  S3,  p.  349. 
authorizing  suit  to  set  aside  will   U)r  fraud,  §  82,  p.  342. 
authorizing  suit  to  set  aside  probate  of  will  for  fraud,  §  82,  p.  342. 
imposing  individual    liability    on   stockholders    of    corporations,    §    82, 

p.  344. 
creating  a   new    right,   enforced   by    Federal   courts    in    law   or  equitv, 

S  82,   p.  342. 
authorizing   appointment  of   receiver,  §   82,   p.   344. 
em])owering  guardian  to  mortgage  ward's  estate.  §  82,  p.  345. 
•giving  State's   consent  to  be   sued   in  State  court  only,  does  not  give 

riglit  to  be  sued  in  Federal  court,  §  105,  p.  388. 
of  limitation,   §   18].   pp.  645-(i48. 

do  not  bar  the   United  States,  §   181,  p.  647. 

followed  by  Federal  courts  of  equity  in  foreclosure  suits 

§  181,  p.  647. 
followed    in    equity    in    suits    against    executors    and    ad- 
ministrators, §   181,  p.  647. 
followed  as  to  actions  on  judgments,  §  181,  p.  646. 
followed    as    to   actions   against   Federal    officers,    §    181, 

p.   645. 
■n'hen  followed  in  actions  at  common  law,  §  181,  p.  645. 
when    followed   in   actions   at  common   law   upon    patents 
and  copyrights.  §  ISl,  p.  645. 
set  forth  in  a  bill,  §  237,  p.  781. 

resiKJcting    admissibility    of    evidence,    how    far    followed    in    Federal 
courts.   §  339,  p.   1088. 
see  also  Practice  at  Common  Law  Statutes. 
STATE   TAXES— 

bill  to  restrain  collection  of,  what  to  contain,  §  153,  p.  555. 
STATING  PART— 

of  bill,  §  136,  p.  475. 
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STATUTE— 

States  cannot  bv.  impair  the    jmisdiction  nf  Federal  courts  of  equity. 

p.  83,  p.  348. 
nor  regulate  the  practice  tlier(  in.  4i  83,  p.  348. 

State  creating-  new  rights  enfoiceable  in  Federal  courts,  Ji  82.  |).  347. 
avithorizing  injunctions  in  a  new  class  of  cases,  5;  82.  p.  344. 
of  limitation  of  tlie  States  as  atiVcting  jurisdiction  of  Federal  coxxrts, 

§  181,  p.   G4.-). 
setting  forth,  in  bills.  §  237.  ]).  781. 

conformity  with,  allegations  as  to,  in  bills,  §  144,   p.  513. 
conforniitv  in.  allegations  as  to.  indictments,  §  491,  p.  ItHiu. 
pleas  of,  "g   183.  pp.  649.  650. 
necessity    of   private    party    alleging    special    damage    on    applying   for 

injunction  founded  on  violation  of  statute,  §  2G4,  p.  848. 
in  lii)el  or  information.  §  600.  p.  2014. 
injunctions  autliorized  by,  §   283,   pp.    S91-SU3. 
of  tlie  United  States,  introducing  in  evidence,  §  333.  p.  1080. 
of  State,  introducing   in   evidence,   §   333,  p.    1077. 
of  State,  rulings  upon,  at  hearing,  §  37.').  pp.  1197-119!). 
of  the  States,  when  to  be  taken  as  rules  of  decision,  §  477.  p.  1.567. 
construction   of   State   statute  by   State   court,  how   far  binding  upon 

Federal  tribunals,  g  477.  pp.   1573-1575. 
whether  a  State  statute  has  been  passed  by  the  legislature  is  a  cpjes- 

tion-  as   to    which    the  Federal    courts    will    follow    the    decisions   of 

such  State,  §  477,  p.  1575. 
of   the   United  States,   I'eA-iew    bv    writ   of  error   of   decision   afTecting, 

§   692.  p.   2393. 
of    United   States,   writs   of   error  to   State    courts    in    cases   afTecting, 

g  692,  p.  2393. 
how  introduced  in  evidence,  see  also  Evidence;  Practice  .\t  Common 

Law;  State  Statute. 

STATi:'!!-:  LAW— 

of  States,  how  far  followed  in  Federal  tribunals,  §  477,  pp.  1567,  1568. 
STATUTIO  OF  FRAUDS— 

could  be  raised  by  demurrer,  g  367.  p.  1182. 
1-Vderal  courts  follow,   formcrlv,  g   184,  p.  650;    §  472,  p.  1576. 
1)1  eas  of,  g  183.  p.  650. 

court  may  not  allow  it  brouglit  in  by  amendment,  §  214,  p.  731. 
STATUTE  OF  LIMUrATIOX    (s«-  Limitation). 
STATUTORY  SERVTCF— 

of  subpccna.  see  Sini'OKNAS  to  Appear  and  Answer. 
STAY— 

filing  bill  in  Federal  court  to  stay  proceedings,  under  a  decree  of  State 

court,  g  52,  p.  158. 
where   suit.s   are    pending   in    State   and    Federal    courts   for   the    same 

cause,  §  52,  p.  158. 
bill  to  obtain  stay  of  proceedings  at  law,  §  132,  p.  460:  g  156,  p.  563. 
injunctions  to  slav  prcjceediiigs   in  other  courts,  g  267.  p.  852;    g  268. 

pp.  853,  854. 
bill  to  suspen<l  or  avoid  tlie  ojieration  of  decrees,  §  452,  p.  1420.     " 
of  execution,  §  427,  p.  1348. 
proceedings  on  appeal  or  writ  of  error  frnm  the  District  Court,  wliere 

one  of  parties  is  dead,  g  697.  p.  2452. 
on  appeal  from  order  granting  or  containing  injunction,  g  703.  p.  2488. 
writ  of  error  to  jiulgment  of  convietion  opeiates  as  stay   of  proceed- 
ings without   (iling  security,  g  703,  p.  2489. 
see  Supeksi;»i:as. 

STilTLATTOX— 

iijll   to  set  aside  for  fraud.   <!   51,  p.  148. 
F.'d.    I'rac.    \'ol.    [II.— 227. 
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RTirri..\rio\   (...utimu'd)  — 

inu.st    ho   ill   writ  illy.   15   .'{."Ul.   p.    10.')!t. 

by  iioxt   frioiul  of  infant.  S  •>->'^  I^-   1"">!'. 

riilo   in   iuiiiiiraltv,  »5   7->~  \ .  p.    1<157. 

to  oviili'iiof.  S  330.  p.    iO.")!). 

whore  roliof  from  stipulation  is  foviiid.  S  330,  p.  1059. 

hv  rulings.  §  311.  p.  !)!)()•.    fi  330,  p.   10.')!). 

otlVi-t  of  State  statute  authorizinc:.  S  S3,   p.  349. 

not  to  remove  a  spciMlieil  suit  into  a   l'\'(l('ral  t'oiirt.  §  .537,  p.  1755. 

in  cause  made  InMore   rtMiio\al   to    l'\'dejal  court,  oll'eet  of  removal  on 

same,  §  555,  p.   IS!)!). 
to  suhniit  cause  in  accordance  with  State  statute,  §  83,  p.  349. 

STOCK— 

specific  performance  of  contract  for  sah',  J?  79,  p.  318. 

when  contract  for  sale  of,  not  specifically  enforced,  §  79,  p.  318. 

injunction  to  restrain  transfer  of,  §  207.  i>.  852. 

bill  to  compel    issue  of,  misjoinder  of  j>laintilVs,  §   140,  p.  493. 

bill  to  cancel  subscription,  joinder  of  plaintiff,  i;  140,  p.  496. 
STOUK HOLDERS— 

suits  against  when   at  equity,  §   81,  p.  340. 

value  of  subji'ct-matter  in  stockholder's  suit,  §  10,  p.  42. 

joinder  of  in  bill,  {?   140,  p.  490;   §  141,  p.  499. 

State  statutes  imposing  liability  to  creditors  upon,  §  82,  p.  82. 

individual  liability,  §  82,  p.  344. 

suit  to  enforce  by  assignee  of  debt,  §  G3,..p.  203. 

parties  to  suits  by,  to  pool  .stock,  §  113,  p.  417. 

represented  by  the  corporation,   §   113,  p.  417. 

sued  by  creditor  of  the  corporation  which  had  dissolved,  as  one  of  a 
class,  §  115,  p.  427. 

directors    not    necessary    parties   to    suit   against    the    corporation    by, 
§  119,  p.  440. 

bill  by,  certainty  in  ])leading,  §  137,  p.  483. 

suit  by  minority  stockliolder,  necessary  averments,  §  145,  p.  521. 

must  aver   in   l)ill   a  demand   of   and    refusal   by   the  directors   to   sue, 
§  145,  p.  521. 

bill  by,  §  79,  p.  318;   §  120,  p.  447. 

when  might  be  made  a  party  to  suit  against  corporation  under  Eng- 
lish practice,  §  111,  pp.  405  ,406. 

when  necessary  ]>arties  to  suits  afl'ecting  corporation,  §  113,   p.  417. 

parties  to    suits    by,    on    behalf    of    others    similarly    situated,    §    114, 
p.  425. 

suing  committee  of,  as  representatives  of  a  class,  §  115,  p.  427. 

necessary  parties  in  suits  to  set  aside  foreclosure   of  railroad  mort- 
gages, §  120,  pp.  447,  448. 

necessary  averments  in  suits  by,  §  79,  p.  318;   §  145,  p.  523. 

suit  by,  when  to  be  verified,  §   150,  p.  562. 

allowing  them  to  intervene  in  suits  afl'ecting  corporations,  §  258,  p.  823. 

obtaining  injunction  in  suit  affecting  corporation,  §  264,  p.  848. 

appointing  receivers  of  corporation  pro])erty,  in  suits  by,  §  302,  p.  942. 

jiot  usually  appointed  receiver,  §  318,  p.  1024. 

when   can    have    suit   discontinued   as   against   majority   of    directors, 
§  361,  p.   1166. 
see  also  Parties. 

STRANGERS— 

whether  to  be  made  parties,  §  111,  p.  404. 
enjoining,  from  committing  trespa.ss,  §  275,  p.  868. 

STREETS— 

State  statutes  imposing  assessments  upon,  §  82,  p.  344. 
bill  for  betterment  of,  §  79,  p.  325. 
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STRIKE— 

member  of   trades   union   engaged    in.    suing    as    representing   a   class, 

§  115,  p.  427. 
joinder  of  parties  in  a  bill  for  trespass  because  of  a,  §  141,  p.  506. 
injunctions  against,  §  27t).  p.  S70. 

SUBCOXT  RACTOE— 

suit  against,  witliout  joining  contractor,  §  119,  p.  437. 

SUB.l  ECT-M  AITER— 

failure  of  plaintiff  to  have  interest  in,  a  ground  of  demurrer,  §  30^, 

p.   1181. 
value  of,  beneath  dignity  of  court,  a  ground  of  demurrer,  §  367,  p.  1181. 

SUBMISSION— 

of  cases  on  printed  arguments,  §  707.  ]).  2524. 

SUBPOENA— 

prayer  of,  in  bills,  §  154,  p.  561. 

motion    to    set    aside,    the    proi)er    remedy    where    process    is    prayed 

delects  in,  waived  by  general  ai)pearance,  §  170,  p.  611. 

failure    to    serve,    iipon    parties    again.st    whom    process    prayed    not 

ground  of  demurrer,  §  3(17.  ]>.  1183. 
in  the  nature  of  a  scire  facias  the  ancient  practice  of  reviving  suits, 

§  221,  p.  750. 
ad  testificandum,  §  340,  pp.  1100-1102. 
service  of,  §  342,  pp.  110.5-1100. 
duces  tecum,  §  341,  pjK  1102-1105. 
for  witnesses  to  atteiul  l)efore  master,  §  301,  p.  1229. 
to  answer  amendments,  §  213,  p.  728, 
upon  a  bill  of  revivor,  §  224,  p.  753. 

SUBPOENA  DUCES  TECUM- 

for  books  and  papers,  §  332.  p.  1061;   §  339,  p.  1095;   §  341,  pp.  1102- 

1105. 
for  other  articles,  §  341,  p.  1102. 

sec  also  Practice  at  Common  Law. 
SUBPOEXAS  ■^iO  APPEAR  AND  ANSWER— 
defined,  §  100.  p.  570. 
requisites  of,  §  160,.  i)p.  570-572. 
form  of,  §  160,  p.  572. 
issue  of,  §  161,  p.  573. 

bill  first  to  be  filed.  §   101,  p.  573. 
toties  quoties,  §  101,  p.   573. 
when  necessary,  §  162.  p.  574. 
service,  how  to  be  made,  generally.  §  163.  [>p.  574-578. 

upon  corporation.  §   164.  pp.  579-587. 

substituted,   §    165,  pp.  587-590. 

statutory,  §  166,  pj).  590-601. 

e.xemptions  from,  §   167,  pp.  601-605. 
return  of,  §  160,  p.  570. 

see  Time. 
when  bill  taken  pro  rnvfesso,  5>  160,  p.  572. 
motion  for  h-ave  to  tile  a  bill,  i;  161.  p.  573. 
blank  sunniions  may  be  issued   by  clerk.   ^   l''^^  P-  5^3, 
waiver  of,  by  a|)i>earance,  §  162,  p.  574. 
service  in  case  of  amended  bill,  §    162.  p.  574. 

in  case  of   revivor.  S    '62,   p.  574. 
service  by  marshal,  §  16.i,  pp.  574-57(i. 
by  other  than  marshal.  S   163,  p.  576. 
return  to  service.   S    163.  pp.  575.  576. 
return  to  service,  §  16.'5.  pp.  575,  576. 
service  on   Sunday.  S    !63,  pp.  57(5.  577. 

moti(m  to  set  aside  service.  *i  163.  pp.  578-579;  §  165.  j).  587.  _ 
when  a  corporation   is  subje<-t  to  service  of.  Sj    16-1,  |)|i.  .")79-587. 
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SIBUDUATION— 

creditor  wlio  is  suhroj^atod  to  riglits  of  Stato  against  its  (Uhtora  caiiiiol 

idcad  State's  cxi'iiipt  ion  froiii  statute  of  limitations,  i^   181,  [y.  (its. 
a   (tartv   wiio   lias  assijiiu'd   rights   l)_v   subrogation  is  not   treated   as   au 
assignee,  g  l!;{,  p.  20."). 

SUBSEtJL'KXT    J.l EMOR.S— 

not  indispensable  parties  to  foreelosuie  suit,  §    1.19,  p.  43G. 

suiis i:gr knp  m attek  — 

bill  to  inipeaeh  decree  for,  g    132,  p.  400. 
SUBSTITl  TED  SERVl  CE— 

of  sulvpa'iuis,  §   .105,  pp.  SST-oOO. 

of  nutiee  of  motion,  g  2r)l,  p.  708. 
see  Service. 
SUITS— 

nature  of,  in  equity.  §  HI,  pi>.  337-342. 

proeeeding  to  prevent  unlawful  oceupancy  of  lands  is  a,  §  SI,  p.  341. 

by  and  against  tlie  I'nited  States,  §  !)5,  pp.  3li.'>-30G. 

multiplieity  of,  as  a  ground  of  equitable  jurisdietion,  §  79,  pp.  331-333. 

arising  under  Constitution  or  laws  of  the   United  States,   §  5,   p.  12; 
§  25,  p.  08. 

injunctions  to  prevent  nuiltiplicity  of.  g  200.  pp.   851,  852. 

by  receivers,   g  311,  p.  !)95. 

defined,  for  the  purpose  of  writ  of  error  from  Supreme  Court  to  State 
court,  §  092,  p.  2394. 

SUMMARY  PROCEEDINGS— 

under  State  law,  §  82,  p.  346. 

SUM.MOXS— 

indorsement   of,    how    far    State   practice   respecting,   followed,   §   453, 
p.  1425. 

SUNDAY— 

bill  to  enjoin  the  opening  of  an  exhibition  on,  §  79,  p.  329. 
issue  of  warrant  of  arrest  on,  §  163,  p.  577. 
service  of  subpoena  on,  g  103,  pp.  570,  577. 

injunction  refused  to  prevent  the  running  of  cars  on,  §  284,  p.  893. 
writ  of  attachment  for  contempt  not  to  be  served  on,  §  433,  p.  1377. 
SUPERSEDEAS— 

when  judgment  can  be  executed  despite,  g  097.  p.  2449. 
how  obtained,   g   703,  p.   2482. 

SUPPLEMENTAL  ANSWER— 

objects  of,  and  when  allowed  to  be  Hied,  §  195,  p.  087. 
see  also  Amendment.s. 

SUPPLEMENTAL  BILL— 

jurisdiction  of.  g  51,  p.  150. 

not  original,  g"  132,  p.  400;   §  212,  p.  726. 

in  general,  g  231,  p.  765. 

bills  in  the  nature  of,  g  230,  p.  763:    g  234.  p.  776. 

in  tiie  natnre  of  bills  of  revivor,  g  229,  p.  702. 

proceedings  upon,  §  233,  pp.  773-776;   g  230,  p.  779. 

see  also   Correction    of   Decree  otherwlse   th.\n    by    Appeal; 
Bills  of  Revivor;   Service. 

SUPPLEMENTARY  PROCE EDI NGS— 

jurisdietion  over,  §  51,  p.  150. 

State  practice  followed,  g  427,  p.  1343. 
SUPREME  COURT  OF  THE  UNITED  STATES— 

practice   when   exercising   original    jurisdiction.    §    3,    p.    0;    §    161,    p. 
573:   §  453.  p.   1421. 

equitable  jurisdiction   in,  §   81,  p.  340. 

power  to  issue  writs,  g  3.  p.  8. 
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SUPREME   CXDURT  OF  THE   UNITED   STATES    (continued)  — 
jurisdiction  when  not  exclusive,  §  3,  p.  3. 
appellate  jurisdiction  authorized  by  Constitution,  §  1,  p.  1. 
api>ellate  jurisdiction,   §  088,  pp.   23G1-2377. 
original  jurisdiction.  §   :i.  pp.  3-8. 

jurisdiction  affecting  ajnhassadors.  ministers  and  consuls,  §  1,  p.   ] 
exclusive  jurisdiction.  §  3.  p.  3. 

jurisdiction  over  writs  of  error  to  State  courts,  §  692,  pp.  230.3-2409. 
provisions  as   to   holding  terms   of   court,   in   cases   of   contagious   or 

epidemic  disease,   §  3,  p.   8. 
original  jurisdiction  and  terms  of,  §  3,  pp.  3-8. 
rules  of  practice  promulgated  by,  §  84,  pp.  350-352. 
motions  in,  §  248,  p.  796. 

practice  in,  as  to  the  granting  of  orders,  §  256,  p.  816. 
costs  in,  when  judgment  or  decree  is  reversed  for  want  of  jurisdiction 

in  court  below,  |^  412,  p.  ]289. 
costs  in,  see  Costs. 

appeals  to.  in  haheas  corpus  proceedings,  §  467,  pp.  ] 51 7-1524. 
objection  that  bond  given  on  removal  of  cause  was  defective  for  want 
of  acknowledgment  not  to  be  taken  for  first  time  in,  §  547,  p.  1855. 
see  Wkits  of  Error  axd  Appeals;  Bankruptcy. 
SUPREME  COURT  OF   THE  DISTRICT  OF  COLUMBIA— 
jurisdiction,  .s?  OS,  pp.  264,  265. 
appeals  from  and  writs  of  error  to.  §  688,  p.  2377;  §  691,  pp.  2385-2388; 

§  698.  p.  2457:    §  71U  p.  2539. 
writs  of  prohibition  in,  §  456,  p.  1443. 
writs  of  inandanuis  in.  §  457,  pp.  1452-1456. 
writs  of  (juo  irurra)ito  in,  S  468,  p.  1527. 
appeals  in  patent  cases,  §  69.  i)p.  266-268. 
practice  upon  such  appeals,  §  69,  pp.  266.  267. 
parties  to  such  appeals,  S  69,  pp.  266.  267. 
appeals  from  interlocutory  orders,  §  69,  p.  266. 
SURETIES— 

of  administrator,  suit  against,  §  79.  p.  317:   §   119,  p.  435. 
necessity  of  joining  principal  with,  in  suit  against,  §  110.  p.  403. 
parties  to  demand  against,  which  is  joint  and  several,  §  112,  p.  414. 

when  demand  is  joint,  §  112,  p.  414. 
parties  to  suit  against,  g  120,  p.  449. 
of  receiver,  §  319,  pp.  1025-1027. 
of   receiver,  discharge   of,   §   319,  p.   1026. 
to  stipulation   in  admiralty,   §  571,  pp.  1957-1959. 
sriM'RISE— 

Ijill  to  impeach  decree  for,  §  451,  p.  1417. 

SUR\qVAL  OF  ACTIONS    (see  Abatement   and    Revivor). 
SURVIVORS— 

right  of,  to  proceed  witii  appeal,  §  697,  pp.  2453-2455. 
SrSI'ENDING  DECREES— 

bills  for,  §  132;  p.  466. 
SWEARINO— 

to  aflidavits,  formalities  regulating,  §  335,  pp.  1081,  1082. 

T. 

TAKINCr  BILLS  PRO  CONKESSO— 

wlicn  may  be  done.  §  171,  pp.  614-617. 

upon  an   amended  bill,  ?   171,  pp.  61.",  61 R. 

as  against  persons  under  disability.   §   171.  p.  617. 
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IAKIM;    bills    pro  (.'(»JKKSS()    (ioiitinucd)  — 

not     hofuii'    j^nardiaii    uil    litciii.    appuiiitcd.     J;     171, 

ji.  til 7. 
taso  wlu'io  {.jiianliaii  rofuscs  to  answer,  §  171,  p.  617. 
practice   in,  g   172.  pp.  (!17-(I'_*'2. 
appeals  from  docroes,  §    172.   p.   (i2'i. 

motion  to  set  aside  decrees  olitained   by,   i?   172,  p.  018. 
wlien   tlie  default  will   lir   opened.   §    172,   j).  (ilS. 
■J'AKINU  TESTIMONY    ( s,e  also   DKrosmovs -.    Kvidence). 
TAXATULN  — 

of  costs,  §  423,  pp.    l;{:57.   13:^8. 
TAXES— 

State  statute  coucorninii'  iiiijiist  assessments,  §  82,  p.  344. 
hill  to  set  aside,  §  70,  p.  324. 

bill  to  enjoin  board  of  equalization  from  certifying  au  unequal  assess- 
ment, §  79,  p.  325. 
bill    to  restrain   collection   of.  what    to   contain,    §   79,   p.   320;    §    153, 

p.  555;  §  2S4,  p.  SO;-). 
bill  to  collect,  not  sustained.  §  70,  p.  330. 
bill  to  levy,  not  sustained,  §  79,  p.  330. 

receiver  not  appointed  to  levy  or  collect,  §  79,  p.  330;   <5  306,  p.  . 

no  injunction  against  collection  of  internal  I'cvenue,  §  70,  p.  327. 
value   of   matter  in   dispute  in  an  action   to  enjoin   the   collection   of. 

§   14,  pp.  40-42. 
bill  to  enjoin  levy  of  illegal.  §  06,  p.  368. 

State   not   a    necessary   partv    to    bill    to    restrain    collection,    §    110, 
p.  442. 

TAXPAYER'S  APPEAL— 

when  removable,  g  538.  p.  1774. 

proceedings  to  assess  ta.xes  not  removable,  §  538,  p.  1774. 

TAXPAYER'S  BILL- 

as  a  subject  of  jurisdiction  in  equity,  §  79,  p.  329. 

public  officers  when  considered  on   same  side  of  controversy   as  plain- 
tiff,  §  42,  p.   111. 
value  of  matter  in  dispute  in,  §  7,  p.  30. 
TAX  SALE— 

bill  to  set  aside,  what  to  contain,  §  153.  p.  554. 
TENANT- 

whether  a  necessary  party  in  suits  afleeting  estate,  §  113,  p.  419. 
suits  by  one  or  more  on  behalf  of  otheis,  §   n6,  p.  429. 
in  common,  may  siu;  without  joining  co-tenant,  §  11 9,  p.  441. 
in  conunon,  necessary  parties  to  partition  suit,   §  120,  p.  443. 
in  common,  jurisdiction  of  suits  wliere  the  L^nited  States  is  one  ten- 
ant, §  5,  p.  18;   §  98,  p.  379. 
in  tail,  parties  to  suits  concei-ning  the  estate  of,  §  113.  ]i.  419. 
for  life,  as  rejjresenting  the   inheritance   in   suit  for  specific  perform- 
ance. §  113,  J).  410. 
for  life,  mav  join  with  the  lemainder-mea  in  a  bill  to  protect  estate, 
§  140,  p.  494. 
TENDER— 

omission   of.  wlien  giound    for  demnrier.   S   153.   p.   557. 
■     in  admiralty,  §  577.  p.   1965. 

when  no  actual,  general   offer  is  sufficient.  §   153.  p.  557. 
TENNESSEE— 

divided   into  three  districts.   ^  66.  p.   _'.-)(). 

counties,  times   and    places   of    holding   court   tiierein   enumerated, 
§  66,  pp.  250-252. 
di.stricts  of.  included  within  Sixth   Circuit.  ?  4.  p.  9. 
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TKR:\tS— 

of  Siiprcinc  Court,   g  3.   p.  8. 
of   Circuit  Courts  of  Appeals,   ;?   4,   pp.  9-11. 
of  District  Courts,  in  general,  §  (i5,  pp.  2]  1-213. 
of   lu)ldino    District  Courts,  §  0(>,  pp.  213-2G3. 

sec  also  Amkndmknts  t<i  Rules  of  Circuit  Courts  of  ArrEAi.s, 
p.  24(i.5. 
inip()sc<l    u|)on   the   issue,    denial,   dissolution   or   continuance   of   an    in- 
junction,  §  2!)7.   pp.   it22-92r). 
upon  the  appointment  of  receivers,  and  preferences  in  foreclosure  suits, 

§  30.),  pp.  95(i-!)74. 
decrees  can  regularly  be  entered  only  during,  §  403,  p.  1269. 
correcting  judgment  during.   §  481,  ]>.  1605. 
TERRITORIAL    CORl'ORATIONS— 
suits  by  or  against.  §  27,  p.  SO. 

TERRITORIAL  (  OLRTS— 

usually  considered  not  to  ]te  courts  of  Ignited  States,  §  2,  p.  3. 
review    of   decisions    of,   bv    Supreme   Court   of   United    States,   §    6!U. 

pp.  2385-2303. 
review  of  decisions  of.  bv  Circuit  Courts  of  Appeals,  §  693,  pp.  2400. 
2411.  2413. 
see  also  Wkits  of  Ekrok  and  Appeals. 

TERRITORIAL    Jl  RISDICTION— 

of  Circuit  Courts  of  Appeals.  §  4,  pp.  8,  9. 
of  Distiict  Courts,  g  66.  pp.  213-263. 

1  KKRITORV— 

public  acts  and  records  of,  how  introduced  in  evidence,  §  333,  pp.  1077- 
1079. 

TESTE— 

of  writs  of   injunction,   >;  295,  p.  914. 

of  writs  in  general,  g  455,  p.  J 437. 

of  writs  of  error,  g  699,  pp.  2462,  2463. 

TES'il.MONY— 

l)erpetuati()n  of.  as  a  subject  of  jurisdiction  in  equity,  §  79,  p.  322. 

bills  for  perpetuating,  §  132,  p.  466:  §  156.  p.  563:  §  345,  jjp.  1112-11  I.k 

de  bene  esse,  issuing  subpoena  in  case  of  taking,  §  340,  p.  1101. 

de  bene  esse,  bill  to  take,  g  346.  pp.  1115,  1116. 

taken  in  ecpiity  which  may  be  used  in  other  courts,  §  344,  p.  1112. 

taken  l)efore  cause  is  at  issue,  §  351,  pp.  1129. 

taken  witliin  jurisdiction  after  cause  it  at  issue,  §  352.  [tp.  1130-1136. 

testimony  of  experts,  §  352,  p.  1131  ;  5?  473,  p.  1552. 

present  method  of  taking,  within  the  jurisdiction,  §  352,  pp.  1130-1133. 

taken  after  a  cause  jt  at  issue  and  bevoud  the  jurisdiction  of  the  court. 

§  353,  p.  1136. 
common-law  procc'-ire  respecting,  §  453.  p.  1424;  §  473,  ])p.  1551-1553. 
see    also     Drpositions  :      Discovery:     Evidk.xce;      Exami.xatiox 

BEFORE    TIBIAL:     EXPER'l'     WITNESSES. 

TEXAS— 

divide<l   into  four  districts,   g   66.  p.  252. 

couuties.  times.   })laces  of  iiolding  court   tluM-ein  enunu'rated.   •;  (it!, 
pp.   2.52-256. 

TEXAS— 

districts  of,  included   williiu    I'ifth  Circuit,  g  4.  p.  9. 
introducing   in   evidence  trari.scripts   from  certain  books  of  the   District 
Courts   i7i.  S;  333.   p.   1074. 

IIMK— 

rules  con<-erning.   for   pleading   in  suits  do   nut   apply   to  suits    between 
Slates.  *5  3.  [).  7. 
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TIME    (i-ontimu'dl  — 

may  be  shoitoiu'il  in  hankrupU'v  i-ascs,  §  (il4,  p.  2045. 

to  tilo  exceptions   to  an   insnllifient  answer,  §   104,  p.  686. 

to  amend,  §  '208,  p.  7  Ui. 

to  answer,  extended  by  amend inent.  ;?  21IJ,  p.  728. 

sus|H'nded  by  an  abati'ment.  Ji  217.  p.  742. 

to  lile  supplemental  bills.  §  2;{2.  ])p.  772,  773. 

extensions  of.  granted  <\r  ixirfr.  Ji  250,  p.  797. 

for  takinjr  testimony  \n  e(|uity.  i?  .S44,  p.  1112. 

and  liliny  depositions  in  e(|iiit>',  §  352,  jip.  ]]30,  1131. 

for  appearaiu-e,  §   l(Ji),   p.  ()()7. 

enlargement  of,   for  cause  sliown,  §    lO'J,  p.   G07. 

answer,  §  189,  p.  081. 

reply.   §  203.  pp.  709-712. 

erossdiills.  ij   198,  p.  (i9S;    §   20  1.  p.  704. 

bills  of  revivor.  S  224.  ]>.    7")."). 

to  be  _ijiven  by  notiee  of  motion,  S  251,  p.  800. 

of  application  for  interlocutory  injunctions,  §  289,  p.  902. 

to  serve  writ  of  injunction,   J;   295,  pp.  913-916. 

when  a  receiver  may  be  appointed.  §  315,  p.  1018. 

when   issue  of  law  will  l)e  din-eted.   S   380,   p.    1205. 

within  which  reference  to  be  brou<;ht  on  before  master,  §  386,  p.  1214. 

decrees    giving   defendants    a    certain    specified    time    within    which    to 

show  cause  against  a  decree,  etc..  §  401,  p.  1264;   §  402,  p.  1269. 
of  entering  decrees.  «^  403,  p.  1269. 

decrees   for  an   account   should    specify   the    time   from   which   the   ac- 
count is  to  be  taken.  §  404.  p.  1272. 
to    move    for    an    order    requiring    non-resident    to    give    securitv    for 

costs,  §  425,  p.  134. 
to  make  writ  of  attachment  for  contempt,  returnable,  §  432,  p.  1377. 
of    pleading,   how    far    State    practice    resi>ecting,    is    followed,    §    453, 

p.  142(). 
when  motion  for  new  trial  must  be  made.  §  478,  p.  1581. 
when   judgments   niav   be   corrected   by  the  court  that   rendered  tiiem. 

§  481,  p.  1604.        "  '       , 

when  execution  can  be  issued  in  a  case  where  writ  of  error  lies  to  the 

Supreme  Court  or  Circuit  Court  of  Appeals,  §  427,  p.  1347. 
for    removal    of   cause    where   there   are   several   defendants,    and   time 

for  removal  has  expired   as  to  one,  §  548.  p.  1819. 
effect  of  consent  or  order  extending  time  to   answer,    on    time   to    re- 
move cause,  §  548,  p.  1818. 
when  right  to  replead,  after  lemoval  to  Federal  court  expires,  §  554, 

p.  1888:   §  555,  p.  1893. 
time  of  removal,  §  543,  pp.  1813-1827. 
when  remand  of  cause   impro|)erlv   removed   to  Federal   court   ma\'   be 

demanded.  §  556,  pp.  191 1-1 91 3. 
effect   of    death    of    |)arty   before    time   allowed    for    taking    apjK'al    or 

bringing  writ  of  error  has  expired.   §  697.  p.  2453. 
within  which  appeal  or  writ  of  error  nuist  be  taken,  S  698,  |)|).  2456- 

2462. 
to  serve  writs  of  error  and  citations,  S  698,  pp.  2456-2462. 
to  file  securitv  for  costs  on  application  for  supersedeas,  §  703,  j).  2482. 
to  return  writ  of  error.  ?  698,  pp.  2463.  2464;    §   704,  p.  2494. 
within   Avhich    plaintiff    in    eri'or   or    a])])ellant    is    to    docket   the    cause, 

§  704,  p.  2503. 
within    which     models,    diagrjtms    and    cxhiljits    of    material    must    be 

transmitted  to  apepUate  court  of  United  States.  §  704,  p.  2502. 
within  which  they  must  be  removed.  §  704,  pp.  2502,  2503. 
failure   of    plaintiff    in   error   to   docket   case   and    file    record    in   time, 
§  704.  ])p.  2503.  2304. 
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TITLES     (continued)  — 

to  serve  papers,  on  motion  to  di.smiss  appeal  or  writ  of  error,  §  705, 

p.   251!). 
within  wliicli  appeals  mav  be  submitted  on  printed  arguments,  §  707. 

p.  2524. 
.allowed  counsel  on  argument  in  Supreme  Court,  §  707,  p.  2531. 
to  move  for  rehearing  or  reargument,  §  708,  pp.  2532,  2533. 
to  amend,  see  AlIE^■D.^IEXT.s. 
TITLES— 

cloud  upon,  removal  as  suljject  of  equitable  iurisdiction,  §  79,  pp.  333. 

334. 
value  of  matter  in  dispute   in   suit   to   remove  clouds  from,   §   12,   pp. 

34-36. 
joinder  of  parties  claiming  mider  tlie  same,  §  140,  p.  405. 
bill  to  remove  a  cloud  may  also  seek  a  partition,  who  should  be  joined 

as  defendants,  §  141,  p.  503. 
jjerforniance   of   preliminarv   acts   to    make   complete,   must   be   alleged 

in  bill,  §  144,  p.  512. 
where   intelligibly   shown,   profert   of  documents  not  necessary,   §    144. 

p.  515. 
bills  to  quiet,  §  79,  p.  331  :  S  SI,  p.  338:  §  113,  p.  422;  §  138,  p.  480. 
persons  claiming  propertv   under   inconsistent,  when  necessary  parties 

to  suits.  §  112.  p.  407.* 
of  aflidavit,  §  336,  pp.  1082,  1083. 
of  decree,  §  404,  pp.  ]2()!». 
evidence    of,    on    removal    of    suits    containing    controversies    between 

citizens    of    the    same    States,    claiming    land    under    grants    of    dif- 
ferent States,  §  550.  pp.  1868,  1869. 
suit  in  which  plaintirt's  claim  under,  what  to  be  regarded  as  value  of 

matter  in  dispute,  §  696,  pp.  2438,  2442. 

TOLLS— 

foreclosure  of  lien  upon,  §  79,  p.  330. 

TONNAGE— 

jurisdiction  of  suits  to  collect,  §  5,  p.  13. 

TORTS— 

suit  by  alien  for,  §  5,  p.  16. 

no  suits  against  United  States  in  eases  of,  §  5,  p.  16;  §  96,  p.  3G6;  §  671, 
p.  2300. 

TOTIES  QUOTIES— 

subpcena  to  appear  and  answer,  §  101,  p.  573. 

TOWN— 

is  a  corporation,  §  63,  pp.  201,  202. 

TOWN   BONDS— 

bill  by  holder  of,  §  63,  p.  202:   §  79.  p.  320. 
taxpayer's  bill  to  prevent  payment  of.  §  120.  p.  448. 
see  Municipal  Bond. 

TRADE— 

jurisdiction  of  suits  to  protest,  §  5,  p.  17:    §  61   p.  187. 
injunction  to  prevent  revelation  of  secrets  of.  §  203,  p.  846. 
no    injunction    against    corporation    for    merely    diminishing    private 
individual's  pyrolits  of,  §  264,  p.  848. 
see  also  Monopoly. 

TRADEMARK— 

jurisdiction  of  suits,  about,  §  30,  p.  86. 

suit  for  infringement,  wliere  brouglit.  §  61,  p.  184. 

joinder  of  dcfeiulants,  §  141,  p.  503. 

partitfs  to  suit  i)y  assignee  of,  §  112,  \>.  410. 

bill  by  persons  interested  in  a  geograpiiical.  §  116,  p.  430. 
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IKADK-MAKK    (roiitinuod)  — 

value  of  inattiT   in  disimtc   in   suit  to  onjoin    use  of,   ^    '■>,  p.    14;    §    1.!. 

p.  :iS. 
injunt-tiinis    to    n-strain    unlawful    use   of,    !J    2(57,    p.    852;    §    27'.),    pp. 

SS()-88S. 
tnide  secrets,  disclosure  enjoined.  S  2(j3,  pp.  840,  847. 

TRADES  ITNION— 

suit  aijainst  engajicd  in  a  strike,  §  11.").  ]).  427. 

hills  against  members  not  nuiitifarious.  §  141,  p.  i506. 

ITx ANSKKU  OF  NOTES— 

injunetion  to  prevent.  §  272,  p.  863 

ITIANSKKU  OV  STOtUv— 

injunction  to  retain,  §  2t)7,  p.  8.52. 

rUANSKKll  OF  SUIT— 

State  statute  authorizing   transfer  of  suit   from  equity  to  law  in  case 

of  mistake,  §  83,  p.  3.")0. 
transfer  from  law  to  equity  docket.  S  377,  p.  1202;   §  453,  p.  1422. 
transfer  from  equity  to  law  docket,  §  3G8,  pp.  1184,  1185. 

TRANSLATION— 

of  foreign  document s.  to  accompany  record  on  ap])eal,  §  511,  p.  2100. 

TREASIKY— 

rejection  of  a  claim  by  the  Comptroller  of,  §  ill),  pp.  3(5,  376. 
introduction    in   evidence   of   papers    in    the   oHice    of    the   solicitors   of 

the,   §  333,  p.  1065. 
introduction   in   evidence  transcript.s    fiom   department  of   the,    §   333, 
p.  1065. 
see  Evidence. 
TREASURER  OF  THE  UNITED  STATES— 

not  necessary  party  to  suit  against  a  receiver  of  a  national  bank  for 
money  paid  to,  §  113,  p.  416. 

TREATIES— 

suits  under,  §  5,  p.  18;  §  26,  pp.  78,  70. 
introducing  in  evidence,  §  333,  p.  1080. 

review   by   writ  of  error  of   decision   in   State  court  afiecting,   §   692, 
p.  239.1 

TRESPASS—  . . 

value  of  matter  in  dispute  in  suits  of,  §  13,  p.  37. 

against  a  State  ofiiicer   for  a  seizure  under  an  unconstitutional   State 
"law,  §  06,  p.  374. 

injunctions  to  prevent,  §  267,  p.  852. 
injunctions  to  restrain,  §  275,  pp.  868-870. 

TRIALS— 

common-law  procedure  respecting,  §  453,  p.  1424;   §  473,  p.  lo47. 
notice  of,  how  far  State  practice  respecting,  is  followed,  §  453,  p.  1426. 
in  admiralty,  §  582,  p.  1960. 

principles  regulating  the  granting  of  new  trials,  §  478,  p.  1580. 
see  also  Hearing;  Ppiactice  at  Common  Law. 

TRUSTS— 

as  subjects  of  equity  jurisdiction,  §  70,  p.  317. 

constructive,  §  70,  p.  318. 

express,  §  70,  p.  317. 

implied,  §  79,  p.  320. 

resulting,  §  70,  p.  320. 

beneficiaries  under,  §  79,  p.  317. 

injunctions  to  enforce,  §  263,  pp.  846.  847. 

when  n-ceiver  will  be  appointed  in  suits  afiecting,  §  302,  p.  030. 
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Vol.  II  begins  at  §  329.  pace  10r>:?:  Vol.  Ill  begins  at  $  070.   page  'IIWK 

TRUSTS    nont  i  luiod )  — 

impeacliinj:  (U-iii-es   improperly  obtained   in  case.s  of,   §  451,  pp.   1417, 

1418. 
bill  to  set  aside  deeds,  parties  to.  §  113,  pp.  422,  423_. 
bill  to  enforce,  may  also  seek  a  partition,  §  141,  p.  503. 

see    Mo.\OPOLIE«;    BENETICIARIliS. 

TRUST  ESTATES— 

as  subjects  of  equity  juri.sdiction.  §  T-^-  P-  317. 
costs  out  of,  §  421, 'pp.  1330-1335. 

TRUST  PROPERTY— 

who  necessary  parties  in  suits  affectiiio-.  §  113.  pp.  415,  410.  410-421. 

TRUSTEE— 

bill  by,  S  7!t.  p.  334. 

of  l>()ndliolder  on  same  side  of  suit  as  bondholder,  §  41,  p.  103. 

in  bankruptcy,  suits  by  and  against.  §  38,  p.  95. 

suit  against,  "of  intestate  to  determine  ownership  of  fund,  parties,  §  113, 

p.  410. 
liability  is  joint  and  several,  §  119,  p.  434. 
a   bill   seeking  an  accounting  and  also  ti  set  aside  etlects  of  a  fraud 

on  the  trustor  is  multifarious,  §■  141,  ^>.  501. 
bill  individually  and  as.  not  multifarious,  §  140,  p.  492. 
bill  against,  §  29.  p.  334. 
accounting  by,  §  79,  p.  331.. 
citizenship  of,  §  44,  pp.  120,  122. 
when   not  a  necessary   party  in  suit   against  colleagues  for  breach   of 

trust,  §  119,  1).  434. 
ui   active   triist.   when   necessary   party   to   suit   affecting  trust   estate, 

§  120,  p.  444. 
facts   showing  that   defendant   is   a,  must   be  pleaded,   §    137,   p.   482; 

§  144,  p.  513. 
effort  of  plaintiff  to  secure  action  by,  of  corporation  to  be  set  forth, 

§  145,  p.  oL5. 
petition  for  appointment,  removal,  or  resignation  of,  S  253,  p.  S07. 
allowing  bcneliciaries   of  trust   to   intervene   in   suits   affecting.    §   258, 

p.  823. 
when  can  be  appointed  receiver  of  trust  estate,  §  318,  p.  1023. 
see  B.\nkruptc;y. 
TRUSTEES  OF  RAILROAD  MORTGAOE- 

when  not  necessary  parties  to  foreclosure  suit,  g   118,  p.  433. 

TURBARY— 

suit  by  one  or  more  in  behalf  of  others  to  establish  tlie  right  of.  S  116,^ 
p.  428. 
TUCKER  ACT— See  U.  S.,  §  96,  p.  372. 

Twenty-eight  Consecutive  Hour  Law.  jS  087.  p.  2359. 

U. 

UBEliHIMA   EIDES— 

required  on  application  for  special   injunction,  jj  292,  p.  907. 

ULTRA  VIRES— 

acts  when  enjoined  at  suit  of  stockholder,  §  It),  p.  42;   §  79,  p.  318. 
when  act  by  corjjoration  not  enjoined,  Ji  79,  p.  318. 
injunctions  against  acts  ultra  rirefs,  §  2()4,  pp.  847-850. 

UNDEiriAKlNC  — 

sometimes    reipiired    that    jiarty    omitted     from    l)ill     will    contorm    to 

decree.  §  122.  p.  452. 
to   abide    further    orders    of    llie    court,    given    on    special    appearauee, 
^   109.  p.  OKI. 
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I  N  PKKTAKING   (i-ontiiuuHl )  — 

inav   ho   riHinirod   on    issu(>,   ilissolutioii,   or    eontiniianco   ot    in  iunctioii, 

§  2!)7.  i>.  !>'J-2. 
by  rocoiviT,  §  olO.  ji.  lOiO. 

plaintiff   in  orror  ov  apix-Uant   to  jiivo   undortakinij:  or  other   security 
to   olork   of    United   States   Supreme   Court   for   eosts,   §    7')-,   p. 
2470. 
see  also  Skcurity;  Siperskdeas. 

I'NINCORPO  RATED  ASSOC  TATIOX— 
citizenship  of,  §  48,  p.   140. 
statute  authorizing  olUcers  of   to  represent  all  the  members   followed 

by  Federal  court,  §  113,  p.  418. 
suinji  members  of  as  representatives  of  all  others,  §  115,  p.  427. 

when  a  necessary  party,  §  120,  p.  450. 
suing  as  a  corporation,  ground  of  demmrer,  §  367,  p.  1180. 
see  also  ^■oLL•^"rARY  Association. 

UNITED  STATES— 

State  statutes  of  limitation  cannot  bar,  §  181,  p.  647. 

bill  by,  to  cancel  land  patent.  §  29,  p.  333. 

bill  to  enforce  priority  of  payment,  §   79,  p.  322. 

right    of    intervention  ■  in    suits    between    States    to    settle    boundaries, 

§  3,  p.  7. 
suits  against  and  suits  bv.  §  5,  pp.  11^  12;   §  34,  p.  91;   §  95,  p.  363; 

5;  97,  p.  376:  §  98,  p.  379. 
suits  b}-^,  in  District  Courts,  §  5,  p.  11. 

suits  to  collect  claims  against,  not  exceeding  $1,000,  §  5,  p.  12. 
suits  on  contracts  with,  §  5,  p.  16. 
waiver  of  exemption  from  suits,  §  9.'),  p.  364. 
when  technically  parties,  §  95,  p.  365. 
when  no  judgment  for  costs  against,  §  95,  p.  366. 
a  suit  in  ejectment  for  land  for,  §  95,  p.  365. 
suits  against,  authorized  by  the  Tucker  Act,  §  96,  p.  372. 
what  claims  included  within  this  act,  §  96,  p.  372. 
practice  in  enforcing  such  claims,  §  96,  p.  372. 
appeal  in  such  cases,  §  96,  p.  372. 
suits  arising  under  Constitution  or  laws  of,  §  5,  p.  12;  §  24,  pp.  50-67. 
condemnation  proceedings  by,  §  5,  p.  18. 
when  cannot  be  sued,  §  94,  p.  363. 
whether  President  thereof  can  be  sued,  §  94,  p.  363. 
as  defendant,  §  95,  pp.  36.3-366. 
filing  of  bills  and  information  by,  §  131,  p.  461. 
„         multifariousness  in  bill  by,  to  set  aside  land  patent  for  fraud.  §  153, 

pp.  556,  557. 
bill  filed  bv,  to  vacate  patent  to  public  lands,  what  to  contain,  §  153, 

p.  556. 

UNITED  STATES   (continued)  — 

service  of  subpoena,  when  United  States  is  a  party,  §  164,  p.  579. 

injunction  cannot  be  issued  against,  §  284,  p.  894. 

when   costs  will  be  allowed  in  suits  to  adjust  claims  against,   §  407, 

p.  1279. 
not  barred  by  anj'  State  statute  of  limitations,  §  181,  p.  647. 

UNITED  STATES  COURTS— 

liow    far    can    interfere   by    injunction    ■with    matters    in    State    courts, 
§  270.  p.  8.56. 
see  also  Federal  Courts  ;  Court  of  Claims. 

UNITED  STATES  STATUTES  AND  TREATIES— 

introducing  in  evidence.  §  333,  p.  1080. 
UNITED    STATES    SUPREME    COURT     (see    Supreme    Court    of    the 
United  States). 
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rXSOUND  MIND— 

persons  of,  see  Plaintiff  and  Defendant. 

USURY— 

an  advancement  not,  §  19,  p.  52. 

bill  to  cancel  securities  fur,  to  contain  an  offer  to  return,  §  153,  p.  554. 
ITAH— 

constitutes  one  judicial  district,  §  66,  p.  256. 

times  and  places  of  holding  terms.  §  G().  pj).  256,  257. 

is  included  in  Eighth  Circuit,  §  4.  p.  !). 

time  within  which  cause  to  l)e  docketed  in  United  States  Supreme 
Court  in  case  of  appeals  or  writs  of  error  from,  §  704,  p.  2503. 


VALUE— 

of  matter  in  despute  to  confer  jurisdiction,  §  5,  p.  12:   §  6,  pp.  22-28. 

see  ^Iatter  in  Dispute. 
bill    to    show    whether    amount    involved    exceeds    tlu'    jurisdictional 

amount,  §  133,  p.  474. 
of  subject-matter  that  it  is  beneatli   dignity  of  court,  former  ground 

of  demurrer,  §  367,  p.  1181. 
of  matter  in   dispute  as   affecting   rcnioxal  of  cause,   §   545,   pp.   1845. 

]  840. 
of  matter  in  dispute  as  affecting  removal  of  suits  containing  contro- 
versies "between    citizens    of    the    same    State,    claiming    land    under 

grants  of  different  States.  §  550,  pp.  1868,  1869. 
of  amount  in  dispute,  as  ati'ectcd  by  subsequent  events  in  relation  to 

light  to  remove  cause  to  Federal  court,  §  554,  p.  1891. 
of  matter  in  controversy  as  affecting  right  to  appeal,  §  G96,  pp.  2436- 

2445. 

VARIANCE— 

in  criminal  practice,  §  497.  pp.  1666,  1667;   §  536,  p.  1752. 
VENIRE  FACIAS— 

writ  of,  §  510,  pp.  1696-1697. 
VENUE— 

of  affidavit,  §  337,  p.  1083. 
VERDICT— 

of  jury  upon  an  issue  at.  law  how  reviewed  in  equit^^.  §  382,  p.  1208. 

trial  judge,  when  lie  may  direct,  §  473.  p.  1547,  1555. 

practice  in  Federal  court,  §  473.  pp.  1547,  1550,  1551,  1554-1558. 

State  statute   regulating   form   of.   in    Federal   court,   effect   of,    §   473, 
pp.  1549,  1550. 

cause    ini]iroperly    removed    to    Federal    court  may    be    remanded    even 
after  verdict,  §  556,  p.  1912. 

VERIFICATION— 

of  hill  in  suit  affecting  rights  assertable  by  corporation,  §  145,  p.  521. 

of  answer,  §  192,  p.  6S4. 

answer    denying    facts    stated    in    petitimi    for    intrrvention.    to    liave   a 

§  254,  p. '809. 
of  pleading!?,  how  far  State  practice  resjjecting,  is  followed,  §  453,  p. 

3426. 
of  affidavit,  see  also  Affidavit;  Evidence. 

\ERMONT— 

constitutes  one  judicial  di.strict,  §  66,  p.  257. 

times  and  jdaces  of  holding  court  tlierein  enumerated,  §  66,  p.  25/. 
tlie  di.strict  of,  iniduded  within   ilie  Second  Circuit,  §  4,  p.  8. 

VEXATIOUS  CONDl'(  T— 

dispaupering  party  of,  §  413,  p.   1294. 
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Vol.  II  bojrins  ul   §  .'520.  pnpo  10:>;!;  Vol.   Ill   I..M,'iiis  at   S   <>~<*.   I'i»ii>'  -'-'•"'• 

VU  K-CONSl'L— 

jurisiliftion  of  Distrirt  Oouvts  in  s\iit  ajrainst,  §  •">.  P-  !•>• 
soo  also  CoNsi'i,. 
YICTUS  VICTOIU   IN  I^XPKNSIS   CONDKMNATUS   EST— 

a  nil.'  of  the  civil  law  apiilifd  to  llic  i>a.Miiciit  of  cost?!,  S  4()!t,  p.  1281. 

VllUiiMA— 

diviili'd  into  two  distiii-ts,  S  •>•>.  V-  -57. 

oountii'S.   times   and    places   of   holding  court   thorcin   cnunn-ratcd, 
§  bl),  pp.  257,  '2.')S. 
districts  of,  included  w.iliin  Fourth  Circuit,  §  4,  p.  9. 
terms  of  Circuit  of  Appeals  held  in,  S  4,  p.  9, 
VOLl'  NT  AR  Y   ASSOC  I  AT  ION— 

citizenship  of  members  of,  §   113.  p.  418. 

when  members  of,  are  necessary  parties  to  suits  afTecting,  §  114,  p.  4iid. 
suing  members  of,  as  representing.  §  115,  p.  427. 
see  Unincorporated  Association. 

W. 

WAIVERS— 

of  iurisdictional  value,  §  6,  p.  28. 

by  I'nited  States  of  exemption  from  suit,  §  95,  p.  364. 

of  a  riglit  against  a  person,  §   123,  p.  452. 

of  objection  to  lack  of  certainty  in  a  bill,  §  137,  p.  485. 

bv  appearance  in  a  suit,  S  170,  p.  Gil. 

in  bills.  §  153,  pp.  552,  557. 

omission  of,  when  ground  for  demurrer,  §  153,  p.  557. 

of  answer  under  oath,  §  153,  p.  553;   §  192,  p.  G84 ;   §  347,  p.  1117. 

jury  trial,  §  473,  p.  1547. 

of   failure  to  serve  citation   on   defendants   in   error,   §   70o,   pp.   25Uy, 

2510. 
of  defect  in  answer  by  setting  cause  down  for  a  hearing,  §  193,  p.  686. 
of  replv,  §  203,  p.  712. 
of  right  to  remand,  §  556,  p.  1912. 

WAR  CLAIMS—  .... 

no  suits  for,  against  United  States,  §  5,  p.  17;  §  96,  p.  366. 

WASHINGTON— 

divided  into  two  districts,  §  6G,  p.  258. 

act  dividing  the  judicial  district,  §  61,  p.  182. 

district  of,  included  within  Ninth  Circuit,  §  4,  p.  9. 

time   within  which   cause   to  be   docketed    in   United    States   Supreme 

Court  in  case  of  appeals  or  writs  of  error  from,  §  704,  p.  2503. 
times  and  places  of  holding  court  in,  §  66,  p.  258. 

WASTE— 

injunctions  to  restrain  commission,  §  267,  p.  852;  §  2/3,  p.  864. 

WATERS— 

cases  relating  to  navigable,  §  32,  p.  89. 

WEAK  MIND— 

capacity  of  persons  of,  to  file  bills  in  equity,  §  85,  p.  3a4 ;  §  91,  p.  359. 
suits  against  persons  of,  §  107,  pp.  400,  401. 
see  also  Idiot;  Lunatic. 

WE^ST  VIRGINIA— 

constitutes  two  districts,  §  G6,  p.  2t)0. 

times  and  places  of  holding  court  therein  enumerated,  §  66,  p.  260. 

district  of,  including  within  the  Fourth  Circuit,  §  4,  p.  9. 
WIFE  (see  Married  Woman). 
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WILL— 

election  under,  as  a  subject  of  relief  in  e(]nity,  §  79,  p.  .322. 

State    statute    authorizing    setting    aside    of    probate,    enforceable    in 

Federal  courts,  §  82,  p.  .342. 
probate  of,  not  set  aside  by  e(|uity,  §  79,  p.  323. 
avernienta  as  to,  in  bill  filed  l>y  executor,  §  144,  p.  .513. 
construction  by  Federal  court,  §  54.  p.  162. 
estate    conveyed    by,    to    life    tenant    when    remainder-man    is    not    in 

existence,   §   113,'  p.  419. 
persons    desiring    different    constructions    of,    cannot    unite    in    a    bill, 
§  140,  p.  494. 

see  also  Probate  of  Wir,r,. 
WISCONSIN— 

divided  into  two  districts,  §  60,  p.  261. 

counties,   times   and    places   of   holding   court  therein    enumerated, 
§  66,  pp.  261,  262. 
districts  of,  included  Avitliin  Se^■entll  Circuit,  §  4,j).  9. 
introducing    in    evidence    transcripts    from   certain    books    of   the    Dis- 
trict Courts  in,  §  333,  p.  1074. 
WITHOUT  PREJUDICE— 

dismi.ssal,  §  377,  p.  1201. 
WITNESS— 

examination  abroad  as  a  subject  of  jurisdiction  in  equity,  §  79,  p.  322. 
perpetuation    of    the    testimony    of,    as    a    subject    of    jurisdiction    in 

equity,  §  79,  p.  322. 
bills  to  perpetuate  testimony  of.  §  132.  p.  466;  §  156,  p.  563. 
when  defendant  not  prevented  from  l)eing,  in  his  own  favor,  §  523,  p. 

1717. 
exemption  of,  from  service  of  ]U"Ocess,  §  167,  p.  604. 
compelling  to  testify,  §  343,  p.  1109. 
j)rocuring  attendance  of,  before  master,  §  391,  p.  1229. 
evidence  tending  to  incriminate.  §   339,  p.  109,3. 
attendance  of  witness  summoned  in  beiialf  of  United  States,  §  340,  p. 

1101. 
may    be    compelled    in    Congressional    investigation    to    give    evidence 

tending  to  disgrace  Iiim.  sj  339,  p.  1097. 
deposition  ta]\en   in  cause  ])rior  to  removal  of  Federal  court,  whetiier 
witness  can  be  compelled  to  sign  same  after  removal,  §  555,  p.  1905. 
competency  of,  and  compelling  attendance  of,  see  Evidence. 
sec  also  Evide.xce;  Suijpoena  1:)uce8  Tecum;  Expebt. 

WIVES   (see  Makried  ^^■oMK^-). 
WRITS— 

i.ssued  by  Supreme  Court.  §  3.  p.  8. 

issued  by  Circuit  (  ourt  of  Ap[)eals,  §  4,  p.  8. 

of  attacliment,   §  432.   p.   1376. 

of  quo  warranto,  %  468,  pp.  1524—1529. 

nc  exeat  republica,  §§  326-328,  pp.  1045-1048. 

of  ficirr  f arias;  §  3,  p.  8:   S  469,  pp.  1527-1530. 

of  prohibition,  §  3,  p.  8;   §  456,  pp.   1442-1445. 

of  sc(|Urstration,   Ji   189,  p.   681. 

mandamus,  §  3.  p.  8:   iiS  457,  458.  jip.  1445-1461. 

certiorari,  §  460,  pp.  1469   1477. 

habeas  corpus,  S  .3,  j).  8;  jjsj  4()  1-467,  pp.  1473-1524. 

error  coram  7ioliis.  ^  481.  p.  1605. 
of  assistance  to  put  I'ecciver  into  possession,  i?  441,  p.  1386. 
coMiMKin-law  procedure  respecting  writs,  (^  454,  pp.  1428-1437. 
form  of,  how  far  State  practice  followed  respecting,  §  454,  p.  1428. 
service  of,  §  4.'i4,  p.  1429. 
indorsement  of,  §  454,  p.  1429. 
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W  K ITS  DUPLICATE— 

against   difforent  dofomlants,  S  (11.   |i.   182. 
WIJITS  OF  ASSISTANCE— 

\\  lu'ii  ami  lu)\v  issiu'il.  §  441.  |i.    l.'iSo. 

WKITS  OF  Ki;iU)U  AND  AriM:.\i.s— 
in  goiu'val.  S  (>S7,  pp.  ■2.S.")(i--2.'Uil. 
in    Supronu'   (.'ourt   of    I'nitod   States   for    l'"f(lcral    courts.    §§    ORS-Ofll, 

pp.  :2.Uil--2;{!t:?. 
Nvrits  of  orror   from    Suprmu'   Court    to   Stato   I'ourts,   §   GD'i,   pp.  2393- 

240!). 
in  Circuit  Courts  of  Api)cal.  S  01)3,  pp.  240II  241S. 
to  District  Courts,  §  Ui)4,  p.  2418. 

to  jmlgnu-iits  of  Territorial  courts.  §S  liST.  (iSS.  pp.  2350-2378. 
value  of  matter  in  dispute,  S  ODO,  pp.  243(i-2444. 
judgments  reviewable  without  regard  to  value.  S  0!)0,  ]).  2430. 
parties  to  appeal  or  writ  of  error,  S  OUT.   pp.  244.")-24r)l. 
time  within  whicli  AVrit  of  error  or  ajjpeal  uuist   be  taken,  §   698,  pp. 

2450-2402. 

from  Court  of  Claims,   §  098,  p.  2457. 

from  Circuit  Court  of  Ajjpeals,  §  098,  p.  2457. 

District  Court,  S  098,  p.  2450. 

Su{)reme  Court  of  District  of  Cohnnbia,  §  698,  p.  2457. 

courts  of  a  Territory,  §  098,  p.  2450. 

courts  of  1'orto  Rico,  §  698,  p.  2456. 

appeals    from   decisions   reviewing  a   decision   of   tlie  board   of   ap- 
praisers, §  698,  p.  2458. 

from  orders  in  bankruptcy,  §  698,  \).  2458. 

time  cannot  be  extended,  §  698,  p.  2400. 
citations  upon  appeal,  §  700,  pp.  2470-2473. 
cross-appeals,  practice  in  taking,  §  700,  ]).  2473. 

writs  of  error,  practice  and  procedure  to  obtain.  §  699,  pp.  2402-2470. 
•  service  of,  and  of  citations,  §  0!)9,  p.  24(i!i. 
security  on  writ  of  error  or  appeal,  §  702.  jip.  2479-2482. 
supersedeas,  §  703,  pp.  2482-2494. 

appeals,  practice  and  procedure  in  taking.  §  700.  pp.  2470-2473. 
return  to  writ  of  error,  or  appeal,  §  704.  pp.  2494-2507. 
appeals  in  habeas  corpus  proceedings,  §  407,  p.  1517. 
motions  to  dismiss  appeals  or  writs  of  error,  §  705,  pp.  2507-2521. 
printing  of  the  record,  §  700,  pp.  2521-2524. 
argument  of  appeals  and  writs  of  error.  §  707.  pp.  2529-2532. 
reinstatement  of,  §  705.  p.  2520. 
decision  of.   §   711,  pp.  2538-2558. 

from  judgment  of  the  Court  of  Claims,  §  080,  p.  2353. 
review  by  Supreme  Court  of  questions  of  jurisdiction,  §  088,  p.  2378. 
certification  to  Supreme  Court  by  Circuit  Court  of  Appeals,  §  689,  pp. 

2378-2385. 
judgments,    orders    and    decrees   which    may    be    reviewed    by    writs    of 
error  or  appeals,  §  695,  pp.  2421-2430. 

interlocutory  orders,  §  695.  p.  2421. 

final  judgments,   §  695,  p.  2421. 

iudgments  of   dismissal,   §    695,   p.   2420. 

judgment  of  the  Court  of  Claims,  §  095.  p.  2436:   §  696,  p.  2438. 
right  of  intervenor  to  appeal,  ij  097.  ]).  2445. 
purchaser  at  foreclosure  sale  may  ap])eal.  S  0!I7.  ]).  2445. 
by  next  friend,  §  097,  pp.  2447.  244S. 
parties  to  a  joint  judgment.  ««  097,  p.  2449. 
respondents  to  an  appeal,  ^  697,  p.  2452. 
upon  the  death  of  a  party,  §  697,  i>.  2453. 
by  personal  representatives  of  a  party.  §  097.  p.  2453. 


ixDEx.  3633 

Vol.  II  begins  at  §  329.  page  1053;  Vol.  Ill  begins  at  §  6T0,  page  2299. 

WRITS  OF  EREOR  AXD  APPEALS  (continued)  — 

death  of  appellee,  §  607,  p.  2454. 

rehearing.  §  70S,  pp.  2532-2535. 

further  proof  on  appeal,  g   709,  pp.  2535-253S. 

mandate,  §  712,  pp.  2558-2570. 

second  writ  of  error  or  appeal,  §  713,  pp.  2570-2575. 
see  Practice  ix  C'RiiiixAL  Cases. 
WYOMING— 

constitutes  one  judicial  district,  §  66,  p.  262. 

times  and  places  of  holding  cour-t  in,  §  66,  pp.  262,  263. 

belongs  to  Eighth  Circuit,  §  4,  p.  0. 

jurisdiction  includes  Yellowstone  National  Park,  §  66,  p.  262. 


YELLOWSTONE  NATIONAL  PARK— 

included  in  the  jurisdiction  of  the  Federal  courts  of  Wyomino-,  S  66, 
p.  262. 

Fed.  Prac.  Vol.  III.— 228. 
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